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The absence ci truly corijjrehensive and exhuistivo Digest of Indian 
Case-law has been felt soniewh^kt more keenly in 'ho ia&t decade than ever 
before. The circumstanees that hpve crc<i.ted this want tire but too well-known 
to all lawyers to require driiiled notice. yeor& alter the want was felt, I 
put to myself the question whether 1 4iould not undertake to supply the 
want, but the gigantic dimeu'^ionb of the ta^k staggered ine notwithstanding 
that by that time I ha<l acquired oa^iderable experience in the line — I mean 
the publication of compiled works. It was only in 1908, that I was able tc 
make up my mind-but having decided, I at once applied myself to the first and 
-in case of all works of reference — the most important part of my task, viz , the 
plan or the arrangement of the Digest. With an ambitious programme before 
my eyes, I looked upon the question of arrangement as one of prime importance 
and accordingly I devoted a good deal of time to the consideration of various 
plans of arrangement. But when the plan \vas finally settled, the work of 
compilation progressed satisfactorily enough, and I announced the Digest publicly. 
The ever appreciative public responded to my invitation to subscrible so cordi- 
ally that it at once removed from ray mind the last vestige of a doubt as to 
the success of my Digest and their continued patronage has since served to 
cheer my toils. I should have been able to put before the public the result of 
my labours in a tangible form long before this, had not my other Digests that 
were passing through the press at the time distracted my attention. As it is, 

I am today able to put before the public the first Volume of my Digest and it 
is now for them to Judge of it. 

While I was passing through the period of indecision and uncertainty, 
I heard that the veteran law publisher of Tricliinopoly, Mr. Sanjiva Row was 
also going to publish a sitniiar Digest It is, indeed, unfortunate, that Mr, 
Sanjiva Row passed away from amongst us before his Digest siw the light of 
day. His energetic uephew is now cicr^ring on the work, and the public have 
the advantage of having before them two sets of Digests to choose from. 

Speaking of the other Digests it may be said that there is not one that 
can be truly called either comprehensive or exhaustive. Until recently a lawyer 
had to refer to not one, not two, but a dozen or more Digests of different Law 
Reports by different compilers before he could fairly acquaint himself with the 
authorities touching a pirticular law-point He must first go to Woodman*^ 
for cases reported in the authorised Law Reports ( for, of Private Reports, few 
have the honour of being recognised in it then he must patiently take up 
one by one, the independent Digests of ten or eleven different private Law 
Reports and passing on with a sigh of regret for the absence of digests pertain- 
ing to other private Law Reports that have not yet published their digests, he 
must finally go to Digests of printed but unreport-d cases and rplings. Add 
to this the vexation cauaedby the different arrangements adopted by different 





compilers in fchoir various digests and tho reader will not st.uid in need of any 
apolog}^ on !uy pirt for ushering a new Digest in the held, which being coni' 
prehensive and exhaustive is not merely an addition to tho number of already 
existing digests, bub is an improve nent in every possible w ly upon all the 
existing digests put together and mach more besides. 

Id was originally intended to publish a mixed Digests of Civil and Cri- 
minal Cases; but an esteemed friend of mine, Mr, Ratanlal Kanchhoddas 
B. A. LL, B,, Vakil High Court Bombay, and one of the able editors of the Bom« 
Law Reporter made a tiinaly anJ valuable suggestion of sepirating the Civil 
and Criminal Cases and consolidating them in independent Civil and Criminal 
Digests. The suggestion was readily accepted for obvious reasons. My heart- 
felt thanks are due to Mr, Ratanlal for his valu?:ible suggestion, 

SOME SPECIAL FEATURES 

(1/ This is ilia only Digesl which brings the Indian Case-law down 
to the end of 1912 in a consolidated form. 

2) This is not a mere Digest, for in it, every case that ha^ been the subject 
of Judicial notice cat ah, has its whole histo^’y given under it^ while previ- 
ous cases on the point are also referred to in the head-note itself The 
reader is thus enabled to find, at a glance, the whole case-Liw on a given 
point collected at one place and has not to go into the sever U head-notes 
of all the cases thereon, which again are given in their proper places 
without any omission, notwithstanding that they are repeated in the 
historical notes of other cases. In other words this Digest is a consolida- 
tion of the Digest and the Index of cases iudicially uoticod-a fBalurO, 

the value of wbi3b cannol be overra!ecL 

l3) Arrangemeill of Ca^ei-Cases are arranged in a connectod form instead 
of throwing them together in a confused mas.-s 

All the cases belonging to a pirticular subject are divided into Principal 
Headings and sub-headiugs and the catch words of ever? single case or 
group ot cases are noted down under the sub-heading to which it beloncfs 
with the number of tint ca««e. ^ 

In other words every subject is preceded, as it were, by a short digest of 
its own. This will enable the busy preebitioner to find out a required 
case at a moment’s notice without going through the head-notes ia erff 
of hundreds of cases under a particular heading. 

(4^ T8.b!0j of COntGntS Very often the reader does not remember the 
section relating to a particular subject and has therefore to go to the Act 
to find it out and then only he cm refer to the Digest. To avoid this 
Wd^^vonienoe tables of contents of big Acts are given, 
tables showing the correspanding seslions-ln order to avoid similar 
inconvenience av regards the corre'-ponding sections of the new and old 

.^imitation Acts, comparative tables of snob 


sections are also 




^6) Names of parties — we given at the end of every case summarised in 
this Digest. 

(. 7 ) As to Cr05S“referenceS“In almost all the other digests cross-references 

are made merely by vol and page of the report. This mode of giving 

cross-references is circuitous and therefore inconvenient to a busy practi- 
tioner. ■' ’■ 

A practical illustration will best give an idea of the inconvenience: — 

Ihus, a Cross-reference to a case under “ Hindu Law-Alienation •’ is 
given in other digests in some such way as this—" Hindu Law-Alie- 
nation ” see " Mortgage ” “ 9 C. P. L. R. 35; 19 Bom. 363.” 

Now on goingito the heading of " Mortgage ” the reader is confronted 
by a long series of cases, perhaps more than 800, out of which he has to hunt 
out the two cases referred to viz 9 C. P L. R. 33 and 19 Bom 363. If he, 
in the course of his attempt to do so forgets either the Vo! or the page of 
either of the cases, he finds himself in the position of a mariner who has lost 

his compass. The difficulty increases in proportion to the number of eases 
referred to 


In order to avoid such a circuitous and troublesome mode of giving cross* 
relerences, 1 have numbered consecutively all the cases under a general head- 

by referring simply to the number of the case 
inder that heading. Thus in my Digest the above cross-reference will appear 


Hindu Law-Alienation see Mortgage ” case No. ( 251 ) 19 Bom 363, 
and eo on. 

(8) Th© Cl3.SSiflCation adopted in this Digest is better suited to a busy practi- 
tioner than that adapted in other Digests. In the latter, the ^arionR cases 
that could be arranged under one Cdinenienl geneial heading are scattered at 
as many places as tbeie ai e Iinpeiial or Pro-^incial Acts toneliing thesnbject. 

(9) 0V6rri!led paSGS — As a gcneial rnie o\ennled eases and eases on repealed 
statutes are also inclnded on. the ground that by ^ay of historical inte^e^t 
these are as useful as the lining ease~Liw. 

. £ ^ wdl consider ni^sell liiglilv obliged if members of tin* legal profession ^^ould 

inrorni me of any errors or omissions in this Digest. 

11,.. 1 Pi’etiite iiithoiit c.xpiessing my sense of obligation to 

the learned editois of the Bom. L. E: C. L. , 1 ; A. L. J. A M. X.T. for thoir kind 
permissions accorded to mo to utilize their he.T.d-notes for my Digests and also to my 
biothor pleaders Mcshis C. J. Sntaiia n. a. li.. j:; G- H. iimye n i, t.i. n M.V. Desa'i 
B A LI. b; J:'. \ . Eatel ji a li. b for rendering mo i.duablo assistenee in various ways 
in the preparation of this Digest. 

I owe a special acknowledgment to my piintcrs for tlicir services and I wish 
to put on record lieie my sense of satisfaction .it the prompt, ne.xt .ind carehil work 
done by them. The credit belongs, of com so, to the diligent and hard-working 
niamager Mr, M V Shall of ihn Yidya Vil.is Priiiling Pro'--, 

7Bth July, 1912 , ] 
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VII of 1878 (Forest) 

VI II of 1878 (Sea custom) 

__XI of 1878 (Arms) 

^XIT of 1878 

XVII of 1878 (Northern India Ferries) 

Act I of 1879 (General stamp) 

Act IV of 1879 (Railways) 

VTIIofl879 

o{ -1879 (Registration A Limitation Act, 

Amendment Act) 

— ^XlII of 1879 

XIV of 1879 (Hackney carriage) 

XVll of 1879 

XVIlI o£ 1879 (Legal practitioner’s Act 

Act HI of 1880 (Cmtonment) 

Act IV of 1880 

Act Vll of 1880 (Merchant- shipping) 

Act XV of 1880 

Act V of 1881 

Act XII of 1881 

Act XV of 1881 (Factories) 

ActXVlIIof 1881 

Act XXI of 1881 

Act XXit of 1881 (Exercise) 

Act XXIlt of 1881 
Act XXVI of 18S1 
Act 11 0 ^ 1S82 
iMAlVcif 1883 

Act VC of 1882 (Oompanie^' 


-.I" 

• t 


Act XV of 1882 

Act XX of 18S2 (paper currency) 

AotXXll of 1882 

Act V of 18S3 (Merchant Shipping) 

Act IX of 1888 

Act XV of 1883 , 

Act XlX of 1883 (Land Improvement Loans) 

Act II of 788i 
—V of 188t 

2 ^X 1 of 1884 (Agriculturists’ lioans) 

— Xlllof 1881 
—XVIII of 1884 
Act HI of 1885 
—VIII of 1885 

II of 1886 (income Tax) 

—IX of 7S8C 

_X of 1886 (Criminal Law) 

—XIV of 1886 
— XVll of 1886 
Act 1 of 1887 
Act VII of 18S7 
—IXof 1887 

— Xll of 1887 (Bengal Agra .L Assam Givil 
— Courts) 

—XVI of 1887 
_XV1I of 1887 

V of 1888 (Inventions and designs) 

—VI of 1888 

_VII of 1888 (C P 0. Amendment) 

X of 1588 (Presidency small cause courts Law) 

’ — XII of 1588 

—XIII of 1888 

Act IV of 1889 (merchandise marks) 

-VI of 1889 
_VII of 1889 
_X of 1889 (Ports) 

—XI of 1S89 

—XIII of 1889 (Cantonments) 

—XIV of 1889 

Act I of 1890 (Revenue Becavery) 

Act VIII of 1890 

Act IX of 1890 (Railways) _ 

Act XI of 1890 (Prevention of cruelty to ani- 
mals) 

Act XX of 1890 
Act III of 1891 
Act VIII of 1891 

Act XII of 1891 (Amending Act) 

Act Xni of 1891 

Act XIV of 189 1 

Act XVIII of 1891 (Banker’s Books evidence) 
Act XX of 1891 

I Act iV of 1892(Limitation Act and 0 P C Ame- 
I ndmentj 


v/i V.' 

alaii'V' 
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Act VI of 1892 

Act IV of 1895 (Partition) 

Act I of 1894 (Land acquisition) 

Act V of 1894 (0 P 0 Amendment) 

Act VIII of 1894 (Tariff) 

Act I of 1895 
Act VI of 1895 

Act Xll of 1895 (Companies memorandum of 
association) 

Act XV of 1895 (Crown grants’^ 

Act I of 1896 

Act XI of 1896 (Amendinff Legal practitioners 
Act) 

Act XII of 189o 

Act lit of 1897 (Epidemic Diseases) 

Act IX of 1897 (Provident Funds) 

Act X of 1897 (General Clauses) 

Act V[ of 1898 (Post-ofBce) 

Act X of 1898 
Act II of 1899 
Act VI of 1899 
Act IX of 1899 

Act XI of 1899 (Court-fees Amendment) 

Act XXII of 1899 (Coinage and paper currency) 
Act ll of 1902 (Oontonnient House accommoda- 
tion) 

Act IV of 1903 

Act HI of 1905 (Paper Currency) 

Act III of 1907 
Act V of 190? 

Act IX of 1908 
Act XVI of 3908 
Act HI of 1909 
Act, construction of 

Act done by Imsband in pursuance of common 
business, binding on wife 
Act done in official capacity 
Act done in tbe exercise of severeign powers 
Act of Bankruptcy 
Act of foreign power 
Act of God 
Act of Insolvency 
Act of Parliament 
Act of state 
Act Repeal of 
Actionable claim 
Actionable wrong 
Action cause of 
Action for damages 
Action for deceit 
Action for recission of a contract 
Action for slander 
jetton fofn} of 




Action framed in Tort 
Action in Rem 

Action of public servant ultra vires not binding 
on government 
Action of salvage 
Action on contract 

Actio personalis moriter cumpersona 
Active prosecution of a contentious suit 
Actor sequitur forum rei 
Acts 

Acts amounting to waiver of covenant 
Acts and grant of certificate 
Acts done by the defendant in his official capa- 
city 

Acts done in exercise of sovereign powers 
Acts in force in the Punjab 
Acts of a judicial officer protected though done 
erroneously, lillegally 

Acts of bad faith committed by applicant for 
declaration of insolvency antecedently to his 
application 

Acts of mother and guardian how for binding on 
minor son 
Acts of ownership 

Acts of user necessary to establish adverse pos- 
session 

Acts, Retrospective effect of 
Actual pecuniary damage suit for 
Actual possession 
Adat-kaecbi 
Adat pakki 

Adding a defendant in a suit where have to sue 
under cl. 12 of the letters patent 1865 was 
necessary 
Adding of parties 
Adding paities as plaintiffs 
Adding parties to suit 

Additional court-fees on claim for mesne profits. 
Additional District Judge, 

Additional Evidence. 

Additional Evidence in appeal. 

Additional rent. 

Additional rent for excess land. 

Additional Subordinate Judge. 

Additional written statement. 

Additionlfk of a defendant residing out of 

ction m a suit brought against other defendant 
under clause 12 of Letters patent 1866 
Addition of a party in second appeal 
Addition of a respondent by the appellate Court 
Addition of a witness’s signature subsequent in 
execution of bond is a materiail alterati^i^ 
4dditiop of fixti4r§s 









i 
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Addition of parties 
Address 

Address sufficiency of 
Ademption of Legacy 
Aden 

Aden Civil & Criminal justic#^ Act 
Aden Court Eesident at 
Aden Courts Act 
Adequancy of consideration 
Adhiras 
Adhlapi Tenure 
Adhyapakam office 
Adimayavana Tenure 
Ad-interim injunction 
Adinterim Protection 
Adjective Law 
Adjournment 

Adjournment of attendance of witnesses 

Adjournment of sale 

Adjudication 

Adjudication by collector as to stamp duty char- 
geable 

Adjudication of claim 
Adjudication of Insolvency 
Adjudications 
Adjustment not certified 
Adjustment of account suit or decree 
Adjustment of decree 
Adjustment of decree barred by limitation 
Adjustment of decree by stranger 
Adjustment of decree invalid 
Adjustment of decree out of Court 
Adjustment of partition decree after attachment 
Adjustment of suit 
Adjustment of decree suit upon 
Adjustment of decree without certificate of Court 
Adjustment of decrees more than three years old 
Adjustment of satisfaction of decree 
Administration 
Administration bond 
Administration Certificates Act 
Administration de bonisnon 
Administration decree 
Administration of part of claim 
Administration of the estate of a Shiah Mahome- 
dan under his will 
Administration pendente life 
Administration Letters of 
Administration Keporta 
Adininistration suit 
Ad^lAistration with will annexed 


Administrator General 
Administrator General’s Ac^ 

Administrator Pendente life 
Administratrix Washing estate 
Admiralty 

Admiralty and vice jurisdiction 

Admiralty cases 

Admiralty jurisdiction 

Admiralty or Vice — Admiralty jurisdiction 

Admissibility of evidence 

Admissibility in evidence f^f finding in former 
case not between same parties 
Admissibility in evidence of judgment in former 
case 

Admissibility of documents in evidence in former 
case. 

Admissibility of documents in evidence compul- 
sorily registerahle 
Admissibility of evidence 

Admissibility of evidence of considerarion of un- 
stamped document 
Admissibility of oral evidence 
Admissibility of oral evidence to contradict the 
nature of a contract in writing 
Admissibility of petition and written statement 
filed in a previous proceeding 
Admissibility of unregistered sale-deed in evidence 
Admission 

(1) Admission in statements and pleadings. 

(2) Admission by or against thiid person 

(3) Miscellaneous Cases 
Admission by Agent 
Admission by a party 
Admission by auction purchaser 
Admission by co-defendant 
Admission by defendant 
Admission by executors 
Admission by heirs 
Admission by husband 
Admission by lumberdar 
Admission by mortgagor 
Admission by not traversing allegations 
Admission by one defendant relavent against 

other defendant 

Admission by or against third persons 
Admission by pleader on behalf of client 
Admission by raiyat 
Admission by several joint tenants 
Admission by 15amindar of mokurari right 

Admission eSect of against person not party to 
suit 

Admissibility of documents in evidence in for- 
mer case 

Admission in a mortgage as to amount of Ian4 
excepted from its operation 
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Admission in pleading 
Admission in former suit 
Admission in statements and pleading 
Admission in verified petition 
Admission in written statement of defendant 
Admission made arguando 
Admission made by one co- sharer 
Admission made in former arbitration proceeding 
Admission not acted on 
Admission not amounting to estoppel 
Admission of appeal after lime 
Admission of document m evidence; subsequent 
rejection too late. 

Admission of Jenmi% title 
Admission of lessor 

Admission of liability contained in a memoran- 
dum of appeal in different suit 
Admission of part of claim 
Admission of plaint 

Admission of pleader recorded in judgment 
Admission of rate of rent 
Admission of receipt of purchase-money 
Admission of tenancy 
Admission of tenancy, effect of 
Admission of title in pleading 
Admission of unstamped in evidence on payment 
of stamp duty Sc p^^nalty 
Admission of Vakil 

Admission on appeal of evidence rejected by 
lower Court 

Admission of point of law 

Admission or rejection of evidence 

Admission or summary rejection of appeal 

Admission general 

Adna & Ala Malik 

Adna Malik 

Adopted son’s right to impeach alienation un- 
necessarily made by his adoptive mother be- 
fore his adoption 
Adoption 

Adoption a condition precedent to the boy tak- 
ing under the will 
Adoption among Brahmans 
Adoption by daughter-in-law \ 

Adoption by deceased’s widow 
Adoption by elder brother’s widow after younger 
brother’s death. 

Adoption by grand -mother without the consent 
of her daughter-in-law 

Adoption by karnavan for a mamma kk atayam 
Adoption by last member of a Nambudri iltom 
Adoption by mother after the death of her son, 
who baa left nsHbei cblld Wf WMOW 

q, 0. TLl 


Adoption by mother who has succeeded as heir 
to her son after th*^^ death of his widow 
Adoption by Naikin or dancing girl 
Adoption by son’s senior widow without consent 
of junior widow 

A'^option by temple dancing woman 
Adoption by unmarried man 
Adoption by untousured widow 
Adoption by widow 

Adoptnm by widow whose husband died while a 
minor 

Adoption by widow relating back to her hus- 
band’s death 

Adoption by widow with express authority from 
her husband to adopt 

Adoption by younger widow without consent of 
elder widow invalid although child selected 
by both widows 

Adoption by zamindar in conjunction with one 
of his two wives 

Adoption, Caste Custom prohibiting 
Adoption direct#"d by will 

Ad.iption directed to be made not by the testa- 
tor’s widow but by son’s widow 
Adoption divesting an estate which had already 
vested in another person 
Adoption during pollution of adoptive purent 
Adoption during pregnancy of wife ^ 

Adoption from corrupt & improper motives 
Adoption in a united family 
Adoption in dwya mushyayana form 
Adoption in Gujrat 
Adoption, injunction to restrain 
Adoption made by a widow to defeat the claim 
of her co- widow to a share in her husband’s 
estate 

Adoption made the day after the adoptive father 
made his will 

Adoption made on understanding that the Dis- 
positions of the will be observed 
Adoption, necessity of, there being gift and acce- 
ptances of the adopted child 
Adoption of a girl by temple dancing woman 
Adoption of an adault 
Adoption of an only son 
Adoption of daughter 
Adoption of Devadasi for illegal purpose 
Adoption of more than one daughter at a time 
Adoption of sister’s son 
Adoptions 

Adoptive mother under pollution 
Adoptive parents 

Adoptivefeon bowd by th-e will of testifttoTf 
Adultery • , ^ 
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Advalorm fee 
Advancement 

Advancement out of minor legates share for his 
benefit 

Advances by factor on consignment 
Advances by mortgagees to original mortgagor 
on same security 
Adverse possession 

Adverse possession against mortgagee when effe- 
ctual also as against the mortgagor 
Adverse nossession against widow 
Adverse possession against widow for more than 
12 years bars the right of a subsequent ado- 
pted son 

Advese possession by sub-mortgagee 
Adverse possession for i2 yeais by taking fruit 
Adverse possession of defendant supplemented 
by previous adverse possession of widow by 
whom defendant wa3 adopted 
Adverse possession of one member 
Adverse title 
Advertisements 
Advocacy 
Advocate 

Advocate— G eneral 

Advocate — General barred by decree in prior 
suit brought by trustees of charity 
Advocate— -General's Powers Act 
Affidavit 

Affidavit of documents 

Affidavit of documents where there are several 
plaintiffs some of whom are m England 
Affiiation 
Affiiation of son 

Affirmative Commands & negative prohibitions, 
distinction between 
After acquired property of insolvent 
Ags^kban 

Agarwal Banias of Ludhina City 
Age 

Age assured 

Age of cerimonial Competence 
Age of majority 
Age of minority 
Agency 

Agency to sell coupled with interest 

Agency tract 

Agent 

Agent & sub Agent 

Agent authority of to make payment 

Ajfeut duly authorised 

Agent holding a power of attorney authorising 


Agents^ pleader’s Mukhtars and Hevenue Act 
Agent’s right to ext cute decree obtained as agent 
Agent of minor 
Agent duly authorised 
Agents 

Agra Bengal and Assam Civil Oomts Act 

Agra Land Revenue Act 

Agra Local Rates Act 

Agra Rent Act 

Agraharam 

^gra Tenancy Act 

Agreement 

— acknowledging a debt * 

— adjusting suit 

— admitted in pleading 

—against public policy 

— altering decree 

— and conveyance 

— as to payment of decretal money 

— at Delhi to pay money in Bombay 

— at marriage not to remove wife from parent’s 

house 

—at time of adoption affecting son’s rights 
— before decree by the decree-holder not to reco- 
ver costs which the decree might! award 
—between adoptive mother and natural father 
—between government k solicitor 
—between husband and wife 
-^-between landlord and tenant 
— between pleader and client 
— between pleader and person retaining him 
— breach of by insolvent 
—breach o^, to pay a certain sum 
—by a guardian to give a word in marriage on 
payment of a mm of money 
—by correspondence 

—by mortgagor to sell mortgaged premises to 
mortgagee 

—by occupancy tenant to 'relinquish his holding 
by plaintiff and defendant not to bid against 
each other at an auction 
—coll feral to lease 

-coming to an end with the extinction of the 
1, quality of i redemption 
— Contary to terms of lease 
—entered into with one party to a suit by an at- 
torney 

—executed both m England and India 
— exempHng from liability in case of loss of carry 
ing ship 

extending time of payment without sanction of 
Uouit 

--•for an undivided share in bhag 
— foi differences 


4 


21 


TABLE OP HEADINGS, SUB-HEADINGS A CBOSS REPEBENCES. 


22 






t 


# 




f 





—for division of family property in equal shares 
— for not enforcing payment of instalments 
— for, or to give time for satis faction of indgment 
debt 

— for payment by Deputy to the watandar out 
of the cash allowance for procuring the Deputy’s 
nomination 

—for payment by instalments 
— for satisfaction of judgment I debt 
— for the management of a public charity, illegal 
— Illegal 

— in r#"gard to the equity of redemption 

—in respect of family property 

—in respect of free vatan election 

— in satis faction of judgment debt 

— no bar to partition 

— not certified to Court 

— not sanctioned by Court 

— not to alienate ancestral property 

— not to appeal 

—not to execute a decree 

— not to execute deciee regarded as satisfaction 
of decree 
— not to partition 

— not to partition and restraint on partition 
— not to work for a rival tradesman 
— of parties 

— of parties to suit to refer matters in dispute to 
decision of Court 
— of relinquishment, validity of 
— of service* vatan Inam land by holdei of it 


— of share by a co parcener 
—opposed to public policy 

—or memorandum of agreement relating to the 
— sale of shares 

—restricting right of occupancy 
— running with land 

— sanctioned by Court executing decree 
— secret 

— 'to become a member of association 
— to carry out decree 

— to compensate ior services rendered during de* 
fendant’s minority 
— to divide, effec*- of 

— ^to extend time for enforcing decree by execu- 
tion 

*—to forego legal procedmgs 
— to give time to judgment, debtor 
— to give time to the judgment debtor for pay- 
ment of decreed money 
—to lease 

— to lend money on mortgage 
— to liquidate decree by instalments appeal by 
judgment— debtor subsequent to 


— to pay additional rent ior excess laud 
— to pay interest 

— to prevent acquisition of easement not doou- 
ment creating a right in immoveable property 
— to procuie marriage in consideration of money 
payment 

— to procure re admission into caste 
— to re-convey on re-payment of purchase money 
— to refer 

—to refer mother in dispute to arbitration 
— to refer to arbitration 
—to relinquish exproprietary right 
— to remain united 

— to renew a kanom and to credit as renewal 
fees a sum of money then due by plaintiff to de^ 
fendant 

— to rent pasture ground 
— to sell 
— to sell land 

— to share property after litigation if successful 
— to share property the subject of suit 
— to supply money for another person’s suit 
—unregistered 

—void it not sanctioned by the court 
— volntary or by Act of law 
— with respect to the property of the deceased 
husband by his heirs pendente^life 
Agricultural holding 
Agricultural Land 
Agricultural lease 
Agricultural purposes 
Agricultural Tenancy 
Agricultural Tenant 
Agricultural year 
Agriculturist 

Agriculturist also owner of Inam villages & per- 
sioner 

Agriculturist, an Inamdar can be an 
Agriculturist Bhpgdar 
Agriculturists Kelief Act Dekhan 
Agriculturists loanas Act (XII of 1881 
Ahban Thakurs 
Ahirs 

Ahmedabad Talukdars Act 1862 
Air 

Air and light 

Ajmere Court Regulation 

Aj mere land Revenue Regulation 

Akyab 

Ala &^Adna Mahks 
Ala lambardar 

Ala malik * 

Alien 
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Aliens 
Ali^^nability 
Alienable interest 
Alienation 

Alienation of istamrari estate 

Alienation bj manager of religious institution 

— by guardian 

— by defacto manager of an endowment 
—by a mortgagee 
—by mulgenidar 
— by widow 

Alienation during attachment 
—Limitation Ancestral land act 
—of charitable trust 
— of Endowed property 
— of Lands Act Bundelkhand 
— of Land Act Punjab 
— Restraint upon 

Alienee from widow bound to inquire if legal ne- 
cessity to alienation 

— of trustees not necessary parties 
Alimony 

Aliasantan a Law 

Allegans contraria nanauditur 

Allegation of fraud 

Allocature 

Allonge 

Allotment 

— on partion 

Allowable deduction 

Allowance to Bankrupt 

— for maintenance of infant 

— for maintenance of Lunatic 

Allowance for spoiled stamps 

Allowances Act, Toda Giras 

Allowing objection not taken 

Alluvial A diluvial lands 

Alluvion 

Almanac 

Altama grant 

Altamah Enam 

A Iteration 

— of character of suit 

—by party 

— by the Court 

— of acknowledgment 

—of date 

—of deed 

—of document 

Alteration of easement 

—or amendment of decree 

Alttotioas and ^asttres in a will 


Altering decree on appeal whei 
makes on objection 
Alternative claim 
— claim on original consideration 
Alternative pleadings 


respondent 


— prayer 

Alternative relief in ejectment suit 

Alya Santan Law See Alia Bantan Law 

Amalnamah 

Amaram Grant 

Amaram tenure 

Ambassador 

Ambiguity 

Ambiguous Documents 
Ameen 
Amendment 
Amendment of decree 
— of decree after execution 
— Error in probate 
— of issue 

Amendment of Mukhtear-Namah 
— of Patta 

—of plaint by begining on a new plaintiff on 
second appeal 
— or alteration of decree. 

— of pleadings 
Amin 

Amins effecting partitions, remuneration of 
Analogous cases 
I Anomalous mortgage 
Anandravan 
Ancestor 

Ancestral business 
Ancestral estate, sons interf'st in 
Ancestral estate held jointly by family under th^ 
mitakshara Law 
Ancestral property 

Ancestral property, assigned to wife in lieu of 
maintenance, devolution of on her death 
—Property in the lands of the son liable for 
father’s death 
Ancestral trade 

— Carried for benefit of minor by natural guar- 
dian 

Ancestral Zamindari sold in execution of decree 
for money against the father in chiding the 
son’s right of succession 
Ancient documents 
i Ancient holdings 
Ancient lights, obstruction of 
Ancient rights 
Angle of 45 degrees 
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Animal 

Animals ferae nature 
Annual Jamas Tenancy 
Anna chattra 
Annual tenancy 
Annuity 
—Creation of 
— Value of 

Annulment of incumbrances 
— of sale 

Antecedent debts 
Ante — nuptial agreement 
— Contracts 
— Sf'ttlement 
Anticipation, Restraint on 
Anticipatory attachment 

Antiquities not proved to have any market value 

Anubhavam tenure 

Anumatipara 

Apostacy 

Apostate father 

Appeal 

(1) Appeal newly given by law 

(S) Right of appeal effect of repeal on 

(3) Acts 

(4) Arbitration 

(5) Bengal Acts 

(6) Bombay Act 

(7) Certificate of Administration (Act XXVil 
of 1«60 A VII of 1889 ) 

(8) Costs 

(9) Decrees 

(10) Default of appearance 

(11) Exparte cases 

(12) Execution of decree 

(13) Grounds appeal 

(14) Madras Acts 

(15) Management of attached property 

(16) Measurenient of lands 

(17) N W P Acts 
<15) Orders 

(19) Probate 

(20) Receivers 

(21) Regulations 

(22) Sale in execution of decree^ 

(23) Obiections by respondent 

(24) Grounds of appeal 

(25) Dismissal of appeal 

(26) Appeal against favourable decree 

(27) Bequisities of a valid appeal 

(28) Attachment 

(29) » Consideration of appeal 

(30) Costs 


(31) Court fee 

(32) Estoppel 
(•■<3) Final decree 
(H4) Judgment 

(35) Limitation 

(36) Parties 

(37) Practice 

(38*39) Reference to Collector 
(40) Re-hearing 
(tl) Res judicata 

(42) Review 

(43) Revision 

(44) Rierht of appeal 

(45) Second appeal 

(46) Sale in execution 

(47) Miscellaneous Cases 

Appeal admission of. after time 
Appeal after expiration of period fixed by decree 
Appeal against an order under s. 258 Act ( XIV 
of 1882 ) C P C 

— Against decree by instalments, how valued 
— Against order that a plaintiff be made defen- 
dant 

—Against order refusing leave as a pauper 
— Against part of decree any 
— Against whole decree by one defendant only 
— By one plaintiff against another 
Appeal by one of several plaintiff’s claiming 
under a joint right 

— By some only of the judgment debtors 
— From amended decree 
— From appellate decree 

— From decision of a judge exercising admiralty 
or vioe admiralty jurisdiction 

— From exparte decree 
— From exparte decree wrongly admitted 
— ^From insolvency order 

— From order of High Court refusing extension 
— From order of Judge in Privy Oouncd Depart- 
ment refusing to extend time for furnishing 
I security for costs 
— From order of remand 
— From order permitting with drawal of suit 
— From order setting aside sale 
— Fr^m interlocutory orders 
Appeal newly given by law 
— On full Court fee from decree dismissing suit in 
part 

— On the question of costs 
— Pending sale 
— Presented meaning of 
I — lo High Court from order of remand 
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Appeal to privy Council 

— ®f ofiicprs of rhosque 

(1) Cases in which lies or not 

— Of receiver 

(a) Appealable oiders 

—Of heirs 

(b) Substantial questions of law 

Apportionment 

(c; Concurrent judgments on facts 

—Of tax 

(,d) Valuation of appeal 

Appraisement prooeedings 

(5) Practice and procedure 

Appropriation of payments 

(a) Leave to appeal 

(1) Payment of Rent 

(b) Time for appealing 

(2) Payment of debt 

(o) Miscellaneous cases 

(3) Appropriation towards interest 

(3) Stay of execution pending appeal 

(4) App’dcation Of rules regarding appropri- 

(4) Effect of Privy Council decree or order 

ation of payments realisation of land re- 

Appearance 

' venue 

Appnllant-meaniDg of 

(J) Appropriation by creditor of payments 

Appellate Court 

towards interest 

(1) General duty of appellate Courts 

(6) Appropriation of goods unascertained at 

(2) Exercise of powers in vaiious Oases 

the time of contract of sale 

(a) General Cases 

(7 ) Appropriation of payment towards inter- 

(b) Special Cases 

est without specification by debtor not 

(3) Evidence and additional evidence on 

saving limitation. 

appeal 1 

Arbitration 

(4) Rejection or admission of evidence admit- 

(1) Arbitration under special Acts and Re^u- 

ted or rejected by Court below 

lations 


(5) Errors affecting? or not, merits of case 

(6) Interference and power to vary order 
of Lower Court 

(7) Objections taken for first time on appeal 

(a) General Cases 

(b) Special Cases 

(8) Appellate Court (Forum) 

Appellate Court defective judgm#>nt of 
Appellate Court duty of, to direct examination of 

Witnessess 

—Duty of, of form its own opinion On the evide- 
nce oi* record reasons for findings 
— Judgment of 

Appellate Court’s power to amend plaint 
Appellate Court production of additional evide- 
nce in 

Appellate Court remand to 
Application 
Appointed daughter 
Appointment 

*-Of another assessor by Judge without notice to 
claimant 

—Of arbitrator by the Court 
-^Of arbitrators and umpires 
—Of commissioner 

—Of creditors as agents to collect rents and ap- 
propriate part towards debts 
—Of daughter 

—Of executors by implication 
— 0| pardian I 


(2) Reference or submission to arbitration 

(3) Appointment of arbittators and umpires 

(4) Duties and powers of arbitrators- 

(5) Submission of award. 

(6) Remission to arbitrators. ^ 

(7) RevocatioH of, or withdrawal from arbitr 
ation. 

(8) Awards 

(9) Private arbitration 

(10) General Cases 

Arbitration Act 
Arbitration award 

Arbitration award on one point only 
Arbitration by Court 

Arbitration order giving leave to sue under S 18 
of Act XX of 1883 

Arbitration — Private-arbitration 
Arbitration, Reference and award 
Alrbitration Rules, construction of 
Arbitration under Special Acfs and Begulations 
Arbitration under the Civil Procedure Code 
Arbitration without intervention of Court 
Arbitrator 


Arbitrator charge of corruption against by party 

SUItf 


Arbitrator receiving evidence from one side in 

absence of other side 
Arbitrators 
Architect 
Ardass 
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I 
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Arguments on appeal 
At hat' 

Ariyat, Law as to 
Armenian Christian 
Armenians ' 

Arms Act (XI of 1875) 

Army 

Army Act 1881 

Army discipline Act 1879 

Army discipline Act 1851 (44 & 46 Vic c 58) 

Arnay discipline Act 1888 (51 Vic c 4)S, 7. 

Arrangement. 

Arrangement, deeds of. 

Arrangements between widow k reversioners 
Arrays of parties in appeal. 

Arrears. 

Arrears of assessment, suit to recover 
Arrears of maintenance 

Arrears of maintenance due under a bond of 
agreement, suit for 
—of maintenance right to sue for 
Arrears of rent 
Arrears of revenue 

Arrears of subscription of a news paper 
Arrest (Civil) 

Arrest and commitment of judgment— debtor to 
jail 

Arrest of decree 

Arrest of defendant before judgment 

Arrest of pleader while acting in his professional 
capacity 
Arrest-snccessoin 
Arrest when perfected 
Articled clerk 
Articles 

Articles of association 

Articles of association and liability of share -hob 
dera 

Artificers 

Artizan 

Asceties 

Assam 

Assam Forest Regulation (YXI of 1891) 

Assam Land & Revenue Regulation (i nf 
Assam Local Rates Regulation - 
Assam Regulation 
Assault 

Assented Taxes 
Assessment 

(1) Suit for arr^^ars of assessment 

(2) Levy of assessment by Government 

(3) Liability for assessment levied after date 
of mortgage. 

(4) Other OmPSt 


Assessment, exemption from 
Assessment Land Revenue Act 
AsseBsment payment of 

Assessment of price of crops belonging to an evi- 
cted tenant 

Assessment of reformed land after diJuviation 

Assessors 

Assets 

Assignability of tenancy. 

Assignee 

Assignee of decree 
Assignee of interest in suit 
Assignment 

Assignment after decree 
Assignment by official assignee 

Assignment by operation of law of a share in a 
decree 

Assignmentby payee of all his property includ- 
ing the note whether amounts to negotiation 
in the absence of endoroement 
Assignment of actionable claim 
Assignment of administration Bond 
Assignment of all his property by debtor to trust- 
ees for payment of creditors 
; Assignment of bond 
Assignment of chose in action. 

Assignment of contract 
Assignment of debt 
Assignment of debt for value 
Assignment of debts secured on land 
Assignment of decree 

Assignment of equity of redemption to third 
person for value, but with notice of agree- 
ment 

Assignment of interest pending suit 

Assignment of interest pnder decree directing 
annual payments 

Assignment of Land Revenue for benefit of shrine 

Assignment of mortgage 

Assigner and assignee 

Assizes 

Association 

Association & dissassociation 
Assurance 
Assura Marriage 
Atel property 
Attachable property 
Attaching creditor 

Attaching creditor of decree holder respondent 
seeking to be brought on to the record as a 
respondent 
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Attachment 

—of documents by the court or its officer 

(1) Subjects attachment 

Attestation of will by two witnesses 

(a) Annuity or pension 

Attesting witness 

(b) Books of account 

Attorney 

(3) Building and house materials 

Attorney and client 

(d) Debts 

Attorney-General 

(e) Decrees 

Attorneyship Examination 

(f) Equity of redemption 

Attornment 

(g) Expectancy 

Auction & auctioneer 

(h) Immoveable property charged with. 

Auctioneer 

maintenance 

Auction purchaser 

(i,ii Joint family and Keveisionary inter- 

Auction-sale 

est 

Auditor 

(k) Maintenance 

Aulad Dukhtari 

(1) Partnership property 

Author 

(m) Perishable Articles 

Authorised Agent 

(n) Property and interest in property 

Authorities on Law of adoption 

(o) Bight of suit 

Authorities on Law of Inheritance 

(p) Slary 

^nthority 

(q) Trust property 

Authority of Agents 

(r) Wage*! 

—of counsel to compromise'case on behalf of 

(s) Wearing appeal and ornaments 

his client 

(2) Attachment before judgment 

—of father to give girl in marriage 

(3) Attachment ot person 

— of, to bind client 

(4) Mode of attachment and irregularities in 

— of wife to pledge husband’s credit 

attachment 

Autrefais convict 

(5) Priority of attachment 

Ava, kingdom of 

(6) Alienation during attachment 

Average profits 

( 7 ) Attachment pending appeal 

Average rate of rent 

(8) Liability of wrongful attachment 

Avubhavom tenure 

(9) Striking of execution proceedings, effect 

Award 

of, on attachment ] 

Award by arbitrators 

(10) General Cases 

—One arbitrator only effect of 

Attainder, Law of 

Award made but not filed within the time speci- 

Attempt by one co-sharer to mortgage his undivi- 

fied by order of court 

ded share on his account 

Award making and filling of 

Attempted adoption of sister s son by Brahman 

Award not disposing of all the matters of refer- 

—family settlement in purpetuity 

red 

Attempt to attach surplus after fulfilment of 

Award of arbitrators for division of family pro- 

trust 

Attempt to establish trust for claimants as to part 

perty 

of Talukdari estate 

Award of commissioners conclusive 

—sell mortgaged property in execution of money 

Award of compensation 

decree fer rent 

Award set aside on the ground of misconduct o1 

Attestation 

arbitrator 

Attesta^'ion & proof of wills 

Award, suits conaerning 

-•tof depdeffect of 

Ay au taka Btridhau. 
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ALL INDIA CENTURY DIGEST 

(CIVIL) 

1811 - 1912 . 


YOL. I. 


Abadi. 


See also 

cases under:— 

(1) 

Landlord and Tenant. 

(2) 

Common Land. 

(S') 

Co sharers. 

(4-) 

Punjab Tenancy Act. 

(5) 

Partition, 


with 


consent:— Bight of 


1 — Building house 
transfer. 

A person who builds a house in the 
village abadi with the consent of the proprietor 
acquires no right to the site. Such a person has 
no right of transferring his house and the site 
thereof when he leaves the village. Thakup 

Mihal Singh yThakupSapdar Singh j 
Hira Lai. 3 C P L R 7. 


2— Land-holder and tenant— Rights of ten- 
ants in village abadi-Wajibularz-Suit to remove 
building created by tenant without permission of 
the Zamindars. 

In the courtyard of & tenant 
lawfully in possession of a house she in the Vil- 
lage abadi was “some sort of a thatched shed” 
used in fact by the tenant and other Muhamma- 
dans of the village for the purpose of religious oh- 
secvances. The wajibularz of the village provid- 
ed that “no cultivator can build a new house out- 
side the compound of his dwelling house without 
the permission of the Zamindar. He Is at liberty 
♦o do so in his compound” Held tbatthe tenant m 
question vvas not at liberty to convert the that- 


ched shed in his court-yard into a “pacca” mos- 
que without the permission of the Zamindars. 
Basft Ma! andotheps v Ghayasuddlti^ 

1904 AWN 176*2 A L Wfm 

27 All 

3— Abadi— Building sites— Town. There is 
nothing in the Waiibularz to show that the own- 
er of a house in a place like Harda may not tran- 
sfer it and purchaser may not enlarge it or rebuild 
Debt Parsad v Shalig Ram, 
6 C P L R 124. 

4- -Non-agriculturists resident— Ground belong* 

I ing to a house--Ma]guzar’s right 
' ^ A non-agriculturist resident of a village sold a 

strip of the ground belonging to his house to 
a person living in his immediate neighbourhood. 
The Malguzar sued them both for possession of 
the site. Held that in the absence of anything to 
show that the Malguzar was entitled to curtail the 
defendants’ enioyment of the land he could not 
claim possession. ( 8 O P L k 29; 3 C P L B 7; 5 
C P ii K 7G, ref.) Bhondusao v Jagat Rata 

12 C P L R 146. 


6 — Adverse possession 
-House in abadi. 


'Landlord and tenant 


The fact that a tenant built a house in the ab. 
adi of a village and occupied it for over 12 years 
is not sufficient to establish a title against the Za- 
mindar by adverse possession, 1 A L J B 479jdis. 
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Abadi-((7on<<f.) 

tinguiahed, Jaikishun Singh v Motichand 
S A L J 627*(1906j AWN 258 

6— Tenant — Occupying room in the abadi 
ouster — Adverse-possession. 

Where a tenant has been occupying a room 
in the abadi for a period of thirty years he cannot 
be ejected therefrom by the Zamindar. If the room 
i« apprrtenant to his holding, he cannot be ousted 
during the continuance of the tenancy, and if 
not appurtenant thereto, he must be taken to have 
acquired a right of occupying it by adverse pos- 
sesai^u. Nazir* Hasan v Shibba. 

lAL J 479=C1905) AWN 90= 
27 All 556. 

7— Village homestead land. Rights of land- 
holders in-Sale by tewant -Acquiesceiice-Princi- 
pii and Agent Per Knox A 0 J. 

A por^fui, agriouitnrist or agricultural tenant 
who is allowed by a Za'uindar to build a house 
for liis occupatiou in lh<-‘ ahidi, obtains, if there 
is no special contract to th$ contrary, a mere 
right to ii^o that house for himself and his fami- 
ly so long .as he maintains the house and does 
not abandon it by leaving the village ; he has no i 
Interest which he can sell by private sale, except 
his interest in the timber, roofing and wood 
work of the house. I A W N lU F B. and I L R 
20 All 248 referred to. 

The property of or rights in the property of an 
absentee minor cannot be given away by an agent 
looking on and allowing tenant to spend money. 
Unless it can be brought home to a principal that 
he knew that person dealing with his agent so 

dealt in consequence of their believing that a II state- 
ments made by him had been warranted by the 
principal, and, knowing this, the latter allowed 
the persons so dealing to expend money in 
the belief that the agent had an authority which 
in fact, he had not, those persons can enforce no 
equity against the principal. L. H, 1 E and 7 All 
129 followed Per Aikman J. Where the defen- 
dant at great expense reconstructed the house he 
had brought believing that he had a right to do 
•0, and the plaintiff or his agent must have 
known that the defendant was spending money 
in this belief and yet allowed him to do so the 
plaintiff could not years after the house was fini- I 
shed sue for possession of the house or its removal, 
.The dictum in L. All 241 at 2^8 deckriaga 
custom permitting iknant tp transfer hou^ op 


AbMi-iGoncld,} 

village homestead land to be bad, is obiter and 
baa been dissented from more than one Judge of 
the High Court. Rainaraln Mitter ¥ Budli 
Sen. 1 A L J 673=27 All 338 

=AWN (1904) 420. 

Abadi — Land in the city of Lucknow obtain- 
ed bv Xiizal under a settlement decree Renunic- 
atio ' of right of Gruvernment, as to. — See 

9 0C249. 

4bandonment. 

See cases under. 

(1) Bengal Acts {T ‘nancy S. 87 ) 

(2) Landlord and Tenant. 

fS) Limitation Act S. 14 arts 142, 
144. 

^4) Mortgage (Relinquishment). 

(5) Possession. 

(6^ Right of Occupancy, 

( 7 ) Occupancy holdings. 

1— S. 92, Proviso (1)— Registered partition 
deed-— Subsequent disoosal of property mentis 
ed therein—Oral evidence to prove it admissible 
-Land suit-Long delay in suing no abandonment 
in law— The Punjab Courts Act XV'tll of 1884, 
Ss. 3 and 70— The Punjab Tenancy Act XVT of 
1887 S. 4- Indian Contract Act IX of 1672, Ss, 
44, 62, and 63- Admissibility of evidence in ques- 
tion cf law within S. 70. 

169 PR 188J ; 30 P R.ISSL y F E 1889. 9 Ail 
249;llBom47. 14Bom 472, B^ol. By Obatterji 
List. By Jobonstone; 22 Mad 261 ; 26 Mad I9r> 
27 Mad 368, Fol. By Johnstone and Dies. By 
Obatterji ; 5 0 W N 296 B'ol. By Johnstone : 62 
P R 1879 Ref By Obatterji, • F L R (1900^, 459, 
Ref By Johnstone. 20 P R 1894 : C A 1190 of 1906 
(unpublished), Fol 31 P R 1906, List 85 P R 1892; 
51 PR 1898 43 P R 1901 FoL 

Choudhri Bhagwan Singh v Choudhri 
Narain Singh, 129 P W R 1908 

Sec also (1) “Practice * 

(2) Pleadings. 

Abandonment by managing 

Sec Co-sharers. 
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Abandonment Notice of. 

See(i) I ustira ace— Marine Inetirancc. 
(2) Utabandi Tenancy. 

Abandonment of Appeal. 

See Withdrawal of suit. 

Abandonment of claim. 

See (1) Relinquishment or omission to 
sue tor portion of claim. 

(2) Pleadings, 

(3) Landlord and tenant— Abandon- 
ment, relinquishment, or surren- 
der oftenure, 

Abandonment of Easement 

Sec (1) Limitation Act (IX of 1908) B. 
26. 

(2) Easements. 

(3) Easement Act S. 28. 

Abandonment of excess claim. 


Abandonment of partnership 

1— Advance agreement to — A money— Refttsal 
—Abandonment of partnership by laches. 

That a mere refusal by a partner in an under- 
taking to advance further sums for the purpose 
of the taking in terms of the partnership agree- 
ment is not an abandonment by him of the under- 
taking and does not amount to a dissolution of th® 
partnership. Even assuming that the subject- 
matter of the partnership was as precarious as & 
mining speculation, it is a matter of inference to 
be drawn from the facts of each case whether or 
not there has been abandoment or loss of interest 
by laches 19 Yes lU (1812) ref to. Moung Tha 
Hnyin v Mah Thcin Myaho 5 C W N 114* 
28 Cat 53=27 I A 189. 

Notes.— Distil M L J 353 = 25 Mad UP. 

Sec also cases under. 

(1) Partnership. 

(2) Contract Act, Ss. 239—266. 

Abandonmeirt of Point. 


Sec Vendor and purchaser. 

Abandonment of holding 

See (1) Landlord and tenant-abandon- 
ment relinquishment or surren- 
der of tenure, 

(2) Riglit of Occupancy. 

Abandonment of issue. 

Sec Pleadings. 

Abandonment of pari of claim. 

Sec Cases under Relinquishment of, or 
omission to sue for, Portion of claim 

1- 0, P. 0. S. 47 (1882) S. 244 ) -Party- 
Person against whom claim has been abandoned. 

A person against whom the plaintiff abandons 
the claim, not being able to serve him with no- 
tice , is not a party to the suit within the mean- 
ing of S. 244 CP C. Yenkatapathy Naidu v 
Subraya Mudali. 17 M L J 416, 

2— A deed of abandonment executed in re- 
liance upon the generosity of the party benefited 
was held to be without consideration. 

Ismail Khan y Imtiazunuissa. 4 A L J 792. 


1 — Oounsel abaiidoning a point. The suit wai 
brought by the sans of the reversioner S of the 
last male owner Q- on the death of G-’s widow M. 
P for possession of immoveable property. 

The last male owner died 40 years before suit, 
the widow in 1896, and the plaintiffs father through 
whom the plaintiffs claimed in 1889. The whole 
question in the case was one of plaintiff’s father 
relationship to the last male holder. Ihe defen- 
dant was the nephew of the last male holder who 
took possession of the properties on the widow’s 
death. The first Court found that the plaintiffs 
had proved the pedigrees filed by them and gave 
a decree. On appeal the Judicial Oommisaioner 
held as follows — ‘The oral evidence to prove the 
pedigree in the plaint is in my opinion of as 
little value as the documentary evidence on which 
the plaintiff 8 relied and at the hearing of the 
appeal practically no attempt was made to support 
the finding of the Subordinate Judge. 

The only contention was that accepting the 
pedigree filed by the appellant Mathura Prashad, 
the plaintiffs are heirs of G and according to 
it they are Samanodakas and therefore in the 
absence of other nearer heirs they exclude the de- 
fendant” and gave a decree for' possession of the 
property on the ground that there were other 




Igijlgi 


UESxVi’S CES”i’. 


Abandonment of tenancy. 

See— Landlord and tenant- 
ment, relinquishment m 
der of tenure. 


last male owner. Held that in the circura- 
•f-ances the plaintifls were not estopped by what 
happened before the Judicial Commissioner. 

Kelka Pepshad v Mathura Pershad 
8 GLJ 44 . 7=11 CWN3*0= 
(1908) h A LJ 701=18 M L J 424= 
10 BomLR 1088=130 WN 1= 
3S I A 166=30 All BIO 


Abandonment of tenure. 

See Caaes under Landlord Tenant- 
Abandonment, Relinetuiahment, and 

Surrender of Tenure. 

See Cases under Right of Oecuptnej— 
Transfer of Right. 


Saa also caaea under. 


(1) Plerdcr 
CS) Fleadinga 

(3) Counael 

(4) Practice 


Abandonment of User. 


1— Abandonment o! user — Dv dication, implied 
—Dedication to public use as burial ground-Title 
to land, no necessity for passing—Rerersion to 
owner. An implied dedication arises by operati- 
on of law from the acts of the owner and is really 
founded upon the principle of estoppel: it proceeds 
not upon the principle that a grant has actually 
been made but rather on the principle that the 
owner having allowed the public to enjoy the same 
for any particular purpose is estepped from deny- 
ing the right of the public to the enjoyment of 
such use. Exclusive and continuous user by the 
public, 'with the owner’s knowledge and acquiescen- 
ce for the prescriptive period will raise the pre- 
sumption of a grant and dedication to the public. 
It is one of the essential elements of a good decla- 
ration th’^t it be made to the public, that it be ir- 
revocable, and that the land be for over dedicated 
for the designafeed public use. 8 C B N., .S. 848; 


a— Abandonment of plea in lower appellate 
Oourfc-^Bflect in second appeal. It is not open 
to a litigant to practically abandon a portion of 
hia contention in one Court, and then at his con- 
'fcnience to resuscitate it in another. Where the 
Judge of the lower appellate Court expressly sta- 
ted that a plea of res judicata was not pressed on 
him, that plea was disallowed in the second 
appeal, Dalip Rii v Dcoki Rai, 20 All 471 
« A W K 1898, 116; on appeal 21 All 204. 

Abandonment — What amounts to-— See 

13 P W R 1910=5 Ind Cas 840= 
48 P L R 1910. 


abandon- 


42 Cal 641, ref. to. An owner may appropriate 
land to public use and yet retain in himself all 
such rights in the soil as are compatible with the 
full exercise and enjoyment of the public use to 
which the property has been devoted. It !• not 
essential to constitute a valid dedication that tb« 
legal title should pass from the owner; nor is it 
inconsistent with an effectual dedication that the 
owner should continue to make any and all usci 
of the land which do not interfere with the use» 
for which it is dedicated. See 79 Bom 47; 9 Cal 
76. But after a valid dedication has been made, 
if the use for which the property is dedicated be- 
comes impossible of execution, or if the object of 
the use wholly fail«, there is an abandonment in 
consequence of which the rights of the public the- 
I rein f«il and a reversion takes place, as the dedic- 
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Abandonment ofliser-iConcidj 

land i8 dedicated for cremating or burial purposes, 
and there is subsequently an abandonment, the 
property rererts to the dedicator or bis heirs, 24 I 
A177difi4. Chaiman Howrah Municipality 
T Khettra Kriat Mittcr. 10 C W N 1044« 
4CLJ 343=33 Cal 1290. 

See also cases und«»r: 

it) Limitation Act an, 144. 

(2) Adverse Possession. 

Abandonment of Wife. 

See cases under: 

(1) Husband & Wife. 

(2) Restitution of conjugal rights. 

(3) Hidnu Law (Maintenance, j 

(4) Marriage. 

Abandonment of wordly affairs 

1 — Abandonment of wordly affairs — Oustom- 
Sucoession — Abandonment of wordly affairs — Go- 
saatns. 

A broad distinction is to be drawn as regards 
the powers of inheriting pr^vperty between faqin 
or members of a religious order who have, and 
those who have not, entirely renounced the world 
the latter class not being disqualified from succes- 
sion in their natural families. 

In a case where it appeared that the plaintiff, 
though he left his village and joined a religious 
order (mains), had not renounced the world, 
but, on the contrary, was the father of three 
children who appeared to be grown up, hM, that 
plaintiff had nevf^r reached the stage of complete 
asceticism which would disqualify him from in- 
heritance, and that he was entitled to succeed to 
the estate of his nephew in preference to the def- 
endant, who, if a relation at all, was a distant one. 
Sadhu V MisrL 93 P R 1898. 

2— Udasi faqir— Abandonment of civil 
rights. A man who has become an Udasi faqir, 
though he generally renounces worldly affairs and 
loses his civil rights, may yet show that though 
he became a faqir, he did not intend to give up 
worldly affairs and his civil rights. Badhawa 

Singh and Sochet Singh v Anaukha. 

7 P R1892. 

See also cases under. 

(1) Custom (Punjab) Inheritance. 

f^2) Gossain. 

(SJ Hindu Law (Inheritance.) 


Abandonment, Relinquishment or 
surrender of tenure. 

1 — Abandonment, relinqi-ishment or surrender 
of tenure— Abandonment — Joint holders— Surv- 
ey number — Surrender — Tenancy Act s, 35-Land 
Revenue Act s. 67 A— -67 I— Relinquishment — 
Merger* 

The abandonment by one of two joint holders 
of a survey number does not necessarily enure in 
favour of the other joint holder. Naxiha 

Bairagiy Man sing G^nd. 

16 C PLR28. 

Sea also. 

(1) ** Landlord & Tenant 

(2) Rights of Occupancy. 

Abated suit or Appeal. 

See costs. 

Abatement of Appeal. 

See (1) Abatementof Suit— Appeals. 

(2) Costs —Abated Suit or Appeal 
(3j Civil Procedure Code (1908) 0 
XXII. 

Abatement of Rent. 

(1) Grounds of Abatement 1—33 

(a) General cl) 

(b) DiUuvion (2—13) 

(c) Damage to land by Vis-major (14) 

(d) Mis-statements as to the meas- 
urement of the land (15 -19) 

(e) Mis-representation and Fraud 
(20-23) 

(f) Breach of Contract (2 A) 

(g) Reduction of rent allowed to 
Landlord by Government (26) 

(h) Loss of portion of land (26) 

(i) Landiacquired by Govt for public 
purposes (27—33) 

(2) Effect of former suit for abatement 
(34) 

(3) Claim to Abatement (36) 
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Abatement of Rent 
(Grounds of Abatement)-((7o»'(i!.) 

r4) Who can sue ("86—38) 

(a) Patnidar (36) 

(b) HowaIdar(37) 

(c) Tenant not entitled to occupan- 
cy (37A) 

(d) Under-tenant (38) 

(5) Form of suit (39— 41) 

(6) Rate of reduction (42—43). 

(7) Procedure ('44 5. 45—47) 

(8) Civil Court’s decree eiFectof, on 
Revenue court’s decree (48—49) 

(1) GROUNDS OF ABATEMENT. 

(a; GENERAL. 

t Ground Of Abatement-Causes beyond con- 
tT(jl— Act X of 1859, 8. 18. 

The real meaning of s. 18, Act X of 1859, is 
that the grounds for which an abatement of rent 
may be claimed by a raiyat must have resulted 
from causes beyond his control. Munsoor Ali 
V. Harvey. 11 W R 291. 

(b) DILUVION, 

2— Diluvion — Act X of 1859, s 18 (Bengal 
Act VI n of 1869, 8. 19 )— Deduction in suit for 
arrears of lent. 

Rent of a talukh may be abated if a portion 
of the talukh be washed away Independently of 
s. IH, Act X of 1859, a suit for abatement of rent 
u ill he by a talukbdar on the ground that part of 
the talukh has been washed away. A deduction 
may be made on such g»ound in a suit for arrears 
of rent. Afsuroodeen v Shorooshee Bala 
Dibce Mar^h 558 Savi v Obhoy Nath Bose 
2 W R ActX27. 

3 -Mokuran lease— Abatement of rent — Dilu- 
rmn— Bsngal Tenancy Act (VIII of 1S85), Ss. 52 
178, 779. 

A tenant holding under a permanent molitran 
lease is not entitled to get abatement of rent by 
reason of a portion of the land in his occupation 
havipg been diluviated by the action of a river, 

Hunda Lai Mukherjee v Kymuddin Sardar. 

9 C W N 886. 

4-Qpus piobandi. 'The onus lies on thedefend- 
ant in a suit for arrets of rent of proving to 
what deductiop he is entitled, and shotfing 


Abatement of Rent 
( Grounds of AbatemenO-CCon^i.) 

precisely what lands have disappeared. Sa vl v 
Obhoy Nath Bose 2 W R Act X 27 

5 — Landlord and Tenant— Partial eviction if 
operates to suspend entire rent — Diluvion loss 
of tenant’s land by — Reformation and settlement 
with stranger— Blviction. 

Where land forming part of a tenant’s holding 
was lost by diluvion, but subsequently reforme<i 
and was settled by the landlord with third 
parties. 

Held — That, there was no eviction of the ten- 
I ant by the landlord, and the tenant could not 
j claim a suspension of the whole rent. 

The tenant in such a case may claim a propor- 
tionate abatement of the rent. 

Per JiocA'cr/Vc The rule that when a land- 
lord IS responsible for the partial eviction of his 
tenantifrom the demised premises, there is a suspen- 
sion of the entire rent, has been adopted in Eng- 
land, not without considerable divergence of opi- 
nion. It would not be r%ht to extend tl e app- 
lication of such a rule, which m.Ay often operate 
harshly to cases to which the principle on which 
it is founded is clearly inapplicable. (8 Camp 51 \ 
(n); 1 Hudson and Brooke 449; I 0i M A R 3; 1 
P A F 636, 17 Com Bench .50, 24 Cal i96, 28 Cal 
188; )4 Cal 19t Kef. Rai Churn Dss Mazumdar 
v Administrator General of Bengal. 
13 CW N 853 = 9 CL J 578 = 36 Cal 856 
= 2IndCas 169. 

6. 'Diluvion— Right of occupancy— A tenant, 

whether with or without a ntdit of occupancy, is 
entitled to abatement of rent for land washed 
away unless precluded by the term of his kabuliat 
from claiming any abatement, Eaayutoolali 
v Elahebuksh. W R 1864 Act X 42. 

7. Cause of action — When a diluvion takes 
place a right of suit to obtain an, abatement of 
jumma acciues from the time when the plain- 
tiff is compelled to pay the rent named in his 
pottah without the allowance of the abatement 
claimed by him. Barry v Abdool AIL 

W R 1864. Act X 64. 

8 . — T.»lukh cieated before 1 790.— Quaere— 
Whether the proprietor of a talukh created before 
the Permanent Settlement cannot claim abate- 
ment of rent on the ground of diluvion. 

Ram Churn Byaackv Lucas. 

16WR279* 
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Abatement Of Rent 
^Grounds of Abatement-(^?o»w.) 

kept 1, 

.bey^noe ,n tabuly.t-OmisBlon to .peoif/rea- 

reason '“j "'’"“issihilify of, to prove 

of thi’tr ^ “P'’“ tbeexplration 

anc‘ i ‘"e ten- 

tbZ ? "P®” “®« conditions as 

tW contained in the expired lease. 

term^oT^f “®'® oircumstanoe that the I 

to be a certain 

am but a deduction on account of rent in sus- 

l^ylblT'SeT- 7-i " 

payable. The plaintiff sued upon the lease nn^ 

s™. “f i:: 

the effect that the rentTn '‘R''eo“ent to 

a.-Air.rr4”r.’;5cii“- 

s..«“!oilrrT > 

‘«t>,i2 0L Blnaand9OLR30],Eef U 

.1 

10- Waiver of right to deduction. In a suit ^ 

for arrears of rent of land adjacent to a rivt 
Jhere defendant claims deduction on account of .=■ 
dilurmn, and it is found that the agreement un 

der measurement to b" 

made once m three years, no account beingtaken ^ 

perTTf'Z T *kat (C 

• the tenant has waived his right of 
measurement cM ha. held over, it must bf prf 
aumed ti.„i uc elects to continue to hold ot 
-ame jumma as before and his claim to deduct L* ^ 

cannot be allowed. K„-Bto Kinkur Pul T 

2*WR.,326 the 


Abatement Of Rent 
(Grounds of AbatemenKC?c«i;<;.) 

11— Kabuliat— Sale by tenant of his tenure— 
buit against the purohaser-In a suit against the 
purchaser at an auction sale of a tenure under 
a tabuhat by which it was agieed that the tot- 
mer tenant should not be entitled to abate'- 
ment of rent on any ground and should be liabL 

renrthrd* I rate for all arrears of 

j rent, the defendant pleaded that as auction p,„. 

chaser he was not bound by the terms of 

kabuliat; that he was entitled to abatement 

^..d .Ujb.„a Bp., .,™‘‘ 

enable rate upon arrears of rent. 2/dd that de 
fendant was bound by the terms of the taLh' 
at entered into by his predecessor. Ishatl SI 

IS C L R 55. 


d Not^-Fol; 21 Cal 383. Dist: 21 Cal 37. 

tenant’s transferee to abatement 

0 rent, w^L 
e ;->>-^-inisbed by 

SsT B m°d’ r * purchaser. 

^■^‘■"Ifuished. Kali Prasanna Rai 

V. DhananjaiGhose H Cal 62s. 

13-BengalAotVnl ofi869sis a - . 

• “°t sue for abatement of rent aiinni /»'yat can- 

lands which he holds aro a oi ^ becausethe 

- *..«.. dJS.”r;’r.,r '‘T 

vicinity. Bengal Act VIH of 1869 sis r f 
an alteration of area owing to a « < •*’ *° 

I-d having gone l.yly 

wise-not to some difference in thrirngt^^oi 
the measuTingpolein use at different peld/ 

BabunMundle y. Shib Koomaree Btirmonee 
A » 21 W R 404. 

si«.r 

“re - -..f.' L" dt 

clone IS not on that account bound to aii 

Of .gS,™ 
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Abatement of Rent 
(Grounds of Abatement-CC’»»^‘^-) 

Un*- be would allow It in turn. Goluck Chun- ’ 
def Mytee v. Parbutty Churn Dass. ^ 
15 W R167 

(D; MISSTATEHENTS AS TO THE MEA- 
SUREMENT OF THE LAND. 

15-Apportionment of rent-Decree— Muku- 
rari lease— Lessee getting possession of less land 

than stated in lease-Aot XI of 1869 S. 51- 
Abatement of rent-Rigbt of lessee-A decree had 
determined that lands leased in mokuran to a 

lessee with a fixed rent, were less in area than 
specified in pottahs that comprised ^ 

lessors not being entitled to the whole ; the les 
estate was possessed by the lessori-Heid, that 
lessee was entitled to a corresponding abatemen 
of the rent reserved. The revenue paying mehal 
within which were lands subject to a mokuran, | 
such lands being shares of mousahs ‘herein, vm 

afterwards sold for arrears, under ActXoflSSa. 

The purchaser at that sale was sued by moku- 
raridar to make good her incumbrance under 
S. 51 of the Act. The decree lhat followed 
maintained th( lease but only as to part of the 
shares specified in the pottahs, and the lessee for 
possession of that pait only In this suit for 
mesne profits brought by the lessee against the 
heir of the pni chaser who filed a cross suit 
against her for lent, oi held that, as the lessee 
had not proved that st e having had possession 
under the leases, had been dispossessed by the 
purchaser, there hod not been an eviction in the 
proper sense of the terra. But when, in her suit 
for possession, pait only was decreed to bet 
and she was precluded by the result from get- 
ting a substantial part, her position was the 
same as if she bad been evicted. She, therefore 
had the same equity for an apportionment, as on 
eviction. On the facts it was rightly judged by 
the Court of fiist instance the leases weie not 
taken with knowledge on the part of the lessee 
that the title was doubtful Imambandi Be- 
gum V Kamleswapi Pershad 

21 Cal 1005; L R 21 I A 118 PC. 

Notes; — Eef: 10 0 L J 670. 


18 — Landlord and tenant— Abatement of 
renrof portion of whieh tenant^ di^ uoi^ obbiin 
possessioil— BWgal 4^t (t’T.il.of ISSfiJ 


Abatement of Rent 

(Grounds of Abatement-COoniif.) 

1 ant who did not obtain possat'ssion of a portion 
of the lands let out to him, pleaded that lie was 
not bound to pay rent of that portion. 

Held,— that he was entitled to say so and it 
was not necessary for him to bring a separate 
, suit for abatement of rent. 


That a suit under Ss. 38 and 52 of the Ben- 
gal Tenancy Af*t was not necessary, as those sec- 
tions do not apply where the tenant has never 
been put into posse«8ion by the landloid. Siba 

Kuiuari Dehi v. Biprodas Pal ChowdhuFy. 

12 C W N 767. 

17— Error in measurement of land— Land 
found to be less than stated, — A lease providing 
for enhancement if the lands are found on 
measurement to exceed the quantity stated m 
the lease, does not necessarily give the right to 

j abate if the lands are found to be less than 
that stated in the lease. Ram Kant Chow- 

dhrv V. Bindabun Cnunder Gope 

^ 2WRActX,71 

18 ^ Construction of pottah — Default of ten- 
ant. 

Though a poltab piovided for an abatement 
of defendant’s lent if on measurement the land 
was found to be less than U5 bighas, yet it was 
held that if defendant came to be in possession 
of that less quantity by his own default and 
not that of the lessor, the mere fact of defenant 
having been in possession of less than 145 bighas 
would not entitle him to an abatement, 
Sectanath Bose v. Shamehand Hitter 

17 W R 418. 

19 — Raiyat having paid no rent — Bengal Act 
VJII of 1869, s. 19. 

A raiyat who has held his land for a few 
months, and paid no rent at all, cannot sue for 
dll abatement of rent on the ground that the land, 
on measurement, ia less than the quantity men- 

ttioned in his pottah. Br’ojonatli Koondoo 
Chowdry v Unant Ram Dutt 17 W R 44*9. 

(E) MISREPRESENTATION A FRAUD. 

20— Misrepresentation as to quantity of land 
— In a suit by a putnidar to recover rent in 
accqi dance with the terms of a dur putni lease, 

defeh^^ut olaiiued Jtl^atement of his putni 


I 
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Abatement of Rent (.Grounds of 1 

^ Abatement;-6‘oni!rf. 

rent on the ground that his pedecessor had oh- I 
tained such abatement in a previous i ent suit, 
in which it appeared that the lessor’s share was 
slightly less than what was described in the lease. 
— that unless the defendant could show 
that be had been damaged by the plaintiff’s mis- 
representation as to the extent of his share, he 
could not be relieved from his contract, m this 
form of suit at least. Gour Mohun Roy v. 
Radha Romuti Singh 21 W R 372. 

21 Misrepresentation as to quantity 

of land. Delay in suing In 1859 G 

entered into negotiation with respect 
to the purchase of a certain talook at pie 
miiim of Rs 4^,411 and an annual rent ot Rs. 
48,070, and in Januaiy 1800 he signed a sale- bond 
which contained an enumeiation of the mouzah*- 
purchased, the actual sale being completed in 
the 2nd June following. Until his d^ath in De- 
cember IHfil he paid the stipulated rent accoid- 
ing to the terms of the deed. Subsequently his 
widow brought a suit f^r abatement of the rent 
on the ground that lier husband had been misled 
as to the amount ot rent payable by the under- 
tenants, — Held, (allirming the decision of the 
High Court of Calcutta) that, under the circums- 
tances the suit cculd not be maintained 
Daritnbya Debbya v. Nilmoney Singh Deo 

5 C L R 465 

22 — ActX of^ 1869, ss 18 and 2d, cl. J— S, 18, 

Act X of 18 )9, IS not applicable to a case ir> 
which a plaintiff patnidarj sues for an abate- 
ment of rent on the ground of fraud caused b^ 
the concealment from him of the existence 
of an intermediate tenure created by the ze- 
mindar. Cl. 8, s. 23 of that Act, is wide enough 
to admit of such a suit being tried by the Re- 
venue Courts. Shokoor AH v Umola Aha 
lya 8 W R 504 

23 — Denial of right to assess lands in tenure 

A suit in which the plaintiff alleges that rent 

was wrongly assessed on him for lands not co 
vered by his pottah, and contends that m assess 
ing his rent these lands should be included, is 
not in the nature of a suit for abatement of rent. 

Obhoy Gobind Cho’wdhry v Kenny 

8 W R 518 

BREACH OF CONTRACT, 

^4— Breach of Gontraot — Jnrigdiotion of 
Civil Court— .In a suR for damages bja lessee^ 

o.c.s 


Abatement of Kent ^Grounds of 
AbatemenD-Ct'^irf. 

vvhere the plaint shows a distinct prayer for 
abatement of rf'nt and slso sets forth as the 
main ground of the suit in fraudulent breach 
of contract by misrepresentation and refusal 
of deduction and refund stipulated for, so much 
of the claim as refeis to abatement is, by cl. 8, 
s. 2d, Act X ot 1859 beyond the jurisdiction of 
the Civil Court; but the rest of the suit is pro- 
pel ly cognisable by such Court. Niliuony 
Singh V. Issur Chunder Ghosal 9 W R 92 

Notes- Ref; 3 CLJ143 

iCG) REDUCTION OF RENT ALLOWED 
TO LANDLORD BY GOVERNMENT. 

25. — Reduction of rent payable by landlord to 

Government— Act X of Ss. 17 and 18. 

Sections 11 and 18 were passed for the benefit 
of the ryot, and not for the pudection of the 
zemindai. Section 18 was intended to give the 
rjot a right to abatement m ceitain cases, but 
not to protect the zemindar from liability to make 
abatement in any other case. In a suit tor abate- 
ment of rent on tho ground that the jumma pay- 
able to Government had b^en reduced upon con- 
dition that the rents of the ryot should be reduced 
in a like propoition. — Hc/f/, that the right to 
abatement applies only to the case of rents of 
which the amount Lad been fixed before the 
jumma was reduced by Government, and not to 
lents fixed by pot tabs or kabuliats entered into 
subsequently. Sukhfiwatoollah v Puthoo 
Goldar. 1 Ind Jui* 0 S 7 

(.H; LOSS OF PORTION OF LAND. 

26. — i OSS of portion of land — Suit for decla- 

rion of liability to pay less rent — Equitable re- 
lief.— A suit by a tenant against his original 
lessors for a declaration that be is not liable to 
pay them the whole rent payable under his 
pottah in consequence of a third person having, 
-.ubsequently to the grant of such pottah, by 
ssUit establish* d a right to a share of the rent, is 
not a suit for abatement of rent. But where, un- 
der such circumstances, the tenant is holding 
moie land than is covered by bis pottah, it is not 
necessary that bis landlords, if desirous of en- 
hancing the rent, shonld be referred to a sepa- 
rate suit for that purpose. The suit of the ten- 
ant b«ing for e<^uita'ble i«Uef» thi of tht 
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Abatement of Rent (Grounds of I 
Abatementhtonirf. 

landlords must be taken into » consideration in 
determining what relief the plamtifl entitled 
to obtain. Cliandmoni Dsli v. Loke Natli 
Cliatterjee. 6 C L R., 494. 


(I) LAND ACQUIRED BY GOVT, PUBLIC 
PURPOSES. 

27 — Land taken for public purposes. — Suit to 
recover share of money taken as compensation 
for land. — In a suit to recover the piopoit.on of 
money paid into Court as compensation for land 
tak<»n for a railway, to which the plaintiff, a dur- 
putnidar, may be entitled, and m which suit the 
isemindar and putnidar are defendants, 
the plaintiff cannot claim abatement of rent 
under Act X of 1859, section 18, since 
such a claim is cognizable only in a suit instituted 
under that Act. Gordon Stuart cV Co. y. 

Mohatab Chand Marsh, 490 

28 — Claim to deduction fiom rent. — A claim 

for rent being a recurring cause of action, a tonint 
is entitled to set up against it for any particular 
year any rieht w’hich he had to a deduction or 
abatement, notwithstanding that he has paid full 
rent for several previous years. When land is taken 
away for railway purposes, and compensation 
made, which is divided between the zemindar and 
those holding under him, any deduction of rent 
claimed, from the zeminder must be reckoned 
with reference, not to the gross amount of com- 
pensation, but to the portion which passed into 
his hands. Mohatab Chand y. Chittro 

Coomaree Bibec 16 W R 201 

29 — Abatement of rent, Sui«- for —Suit for 

refund of excess rents ; — In a suit brought by a 
putnidar for a declaiation that he was entitled to 
an annual abatement of the putni rent in conse- 
quence of some lands comprised in the putni 
having been required for the purposes of a railway, 
and also for the refund of the excels rents which 
he bad be<^n compelled to pay for some yeaib. 
Held: Moolterjce, J .-—That this was a claim 

for abatement of rent and for recovery of damages 


Abalemerit of Rent (Grounds of 

khdilemmihOontd, 
iindei S. 23 of Act X of 1859 a ci^il court had no 
jurisidiction to entertain a suit for abatement <>t 
rent, still th'^^ suit in so far as it related to a 
claim for refund of the excess rents paid by the 
pntnidar w.ss properly cognizable by the end 
court ind should not be dismissed tor want of 
iurisdiction because one of the steps which 
plaini iff should have to take in establishing his 
right to ha-^o the money repaid t'o him would il it 
had stood alone, have entitled him to a decree in 
the Revenue Court. Per Mookerjrp, J : — The pre- 
sent su.it is substantially one for abatement of 
rent and the prayer for refund is ancillary to the 
prayer for abatement, because as soon as the amo- 
unt ot abatement is determined, the amount of 
refund is deducible by simple arithmetical calcul- 
at’on. The civil court has no juiisdiction to allow 
a claim for abatement, and is not competent to 
embark upon precisely the same inquiry for the 
purpose of allowing a refund. Per Jlookerjee 
J • — The follO’vving rules are deducible from a 
review of the authorities on the (|uestion : — (1) A 
I .suit for abatement of rent properly so called is 
maintainable only in the Revenue Com t. I. W. R. 
299 lef. to. (2) A suit for adiustment of the 
r(-"ceipton the ground that the leiit payable under 
j a lease is less than the sum nominally inserted 
in it, is not a suit for abatement of rent, properly 
so-called and is accordingly maintainable in the 
civil court B. L. R. F. B. 95 referred to. If the 
tenant i« entitled ro sue for abatement in the 
Revenue Court under Rule (1), the suit for ref- 
und lies in the same Court, but if the tenant Is 
entitlf-^d to sue for adjustment in the Civil Court 
under "Rule (2), the suit for refund lies in the 
same Court. The cases which support the view 
that a suit for refund lies in the Civil Court assu- 
me a piior determination of the amount of abate- 
ment by a Court of competent jurisdiction. W, R. 
Gap. No. (Act X) 4B ; 11 W. R. 112 relied upon; 
17 W. R. 7.d dissented from. Aahtitosli Roy V 
Harinarain Singh Deo. 3 C L i 148 


“Construction of 


-Agreement 


for illegal exaction of rent within the meaning of between zemindar and put.odar to divide compen- 
clauses ("2) and (.3), S, S3 of Act X of J859. The respect of land taken for public 

proper course for the plaintiff, therefore, was to P^J*poses. 

sue in the first instance for abatement of rent in A putni lease contained a clause by whi('h it 
the Revenue Court which was the only was sb'pulated that if any portion of the demise<i 
court of competent pirisdiotipn for that purpose, lands should be taken up by Government for 
Per X, treating the cafe m publie purposes, the temlndar ahd the putnidar 

though It were ohe pi tel ihonld iifide the 

//H J I 


sation in respect of land taken for public 
purposes. 

A putni lease contained a clause by whi('h it 
was sb'pulated that if any portion of the demise<i 
lands should be taken up by Government for 
j publie purposes, the temlndar apd the putnidar 
1 ihonld iifide the oath|ensaMo» 
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(Grounds of Abalement-(7onM. 

A portion of tlie land having beOn so take^i 
and the compensatnn divided as agreed upon, it 
was held in a suit for arrears of rent that the 
putnidar was notv/ithstanding thi tact of his 
having received his moiety of the compensation, 
equitably entitled to abatement on the ground 
that he had been deprived of a portion of the Und 
covered by his putni. 

Uma Stinker Sirkai* v TaHrd Churn 
Singh 11 C L R 306 = 9 Cal 571. 

31 — Ijara settlement — Deduction irom rent— 
a kabuliat of an liardar who took on lease ceitain 
land, contained the following clause* — “Iriregaid 
to the aforesaid rent we take upon om selves the 
risk of tiood and drought of death and tiigbt of 
alluvion and diluvion, of piotit and loss. In no 
case shall we be able to claim a i eduction in the 
rent, nor will it be open to you to demand more 
on account of alluvion etc. ‘ During the lease pa it 
of these lands were taKen up by Government for 
a railway, and the lessor was paid compensation 
therfore. The ijardar claimed a deduction 
rent for the lands taken away. Held, that such 
a claim did not come under tlie meaning ot the 
word “ abatement ” as used in the the lent law, 
nor was it intended by the paities te bi‘ within 
the clause of the lease, but the land having been 
taken from the whole aiea demised, not by 
natural causes, but by vis major, the Ijaidar was 
entitled to a deduction of rent, on his showing 
that there were tenants of his on the land who, 
before the land was taken by go'v eminent, paid 
rent to him which they had not ceased to pay. 
Watson Co V Nistarini Gupta iO Calc 544 

3^ — In a suit for arrears oI rent, a claim for 
abatement may be made by way of set-oft iu 
respect of land taken up by Government for the 
purposes of a roao. Been Byal Lall v Thukroo 
Koonv^^aF 6 W R Aet X 24. 

33— Proceedings under Land Acquisition Act. 
1870 — Purchase at sale for arrears of rent — Beng. 
Reg. Vlllof 1819.— 

Fortion of certain land held under a patni 
having been taken up by the Government for 
puMic pnrposes under the Land Acquisition Act, 
the remmdar declared his intention of granting 
no abatement of rent, and acting upon this decla- 
ration the patnidar was allow’^ed to appropriate 
the whole of the ('ompensation. The patni was | 
subsequently sold iimPH Ueg VI U of 1819, with i 


I Abatement of Rent 

(Grounds of Abalemenl-ConcW.i 

notice of the amount of the original rent, and the 
purchaser now sued for abatement of that rent. 
He did not allege that he had no notice of the 
I procee<lings under the Land Acquisition Act. 
j ATc/d, that the plaintiff must be presnmedito have 
, had notice of these proceedings, and that it was 
[ therefore incumbent upon him to have madfe 
inquiry regarding the position of the patni, and 
that under tlie circumstances he was not entitled 
to the abatement sought for. Peari Mohufi 
Miskerjee v Audliiraj Aftab Chand. 10 C 

L R S26. 

(2) EFFECT OF FORMER SUIT FOR 
ABATEMENT. 

34- Previous suit for abatement, effect of— 
Onu^ pvobandi. — 

Thereisno piovisionin the Rent Law pre- 
sciibing that suits for enhancement or abatement 
shall not be brought within a certain period 
aftei the detenm nation of a similar suit on the 
same grounds. Andthere is no piovision throw- 
ing upon ^ plaintiff in a suiffor abatement of rent 
the buider^of proot that theie has been some 
changr‘ m circumstances since a decision in a 
pievious similar suit was passed. Cheda v 

Nunhoo Beg. 2 N W 348. 

(3) CLAIM TO ABATEMENT. 

35 Claim to abatement — ‘‘ Otherwise vary ” 
the lent — 

The words “ otherwise vary ” in s. 153, Act 

Xof 1859, are meant to include abatement claim- 
able by the lyot , and this reservation is made 
m Tospect of questions of right to vary the rent, 
whether raised by the landlord or by the tenant, 
Antind Chunder Beghee v Nubocoomar 
Chatterjec. 8 W R 192. 

(4) WHO CAN SUE 
i (a) PATNIBAR. 

36— Right to use— Patnidar— A patnidar can 
sue lor abatement of rent under the Rent Act, 
1859 . Prosunomoyec Bossee v ^Soondur 
Coomaree Bebia 2 W R Act X 30, 

Man Gurobinee Bassea y KhettuF Chundef 
S W R Act X 47. 

Notes— Ret; 3 C L T 143. 

36 A-^Patnidar— Act X of 1859, s. 23 a 
pa+nidar, or any other leaseholder, may bring a 
suit Against the Zemindar for abatement of rent 
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Abatement of Rent 
tWho canHsuej-t/'owW. 

under this section. Rsmnapayan BaraCpjee v ^ 
Jayakfislina M'^okcrjee. 1 W R F B 299: 

B L R Sup Vol F B 70. 

rb) HOWALDAR. 

S7 — Howaldflr— A howaldar has a right to 
sue for abatement of rent. Kotnlakaut Doss 
V Pogose 2 W R Act X 65. 
(c)TEKANJ,NOT ENTITLED TO 
OCCUPANCY. 

S7 A— Tenant without right of occupancy— 
Act X of 1559, S 18— A tenant not having a right 
of occupancy is not entitled to an abatement of 
rent under Act X of 1859, s. 18. 
NobodeepChundcr Sircar v Lalla Secb Lai 

Marsh 325. 

(d) UNDER-TENANT. 

88— Under-tenants— Act X of 1559, s. 23 cl 
3 — Illegal exaction of rent — 

Cl 2 8 23 Act X of l^i59 relating to the iPegal 
exaction of rent, was not h'mlW to suits at the 
instance of the raiyat, but applied to any 
under-tenant. Gopal Paul Chowdry v Grish 
Chttxider Pandey. 14 W R 269, 

(5) FORM OF SUIT. 

3fi — Jurisdiction of Civil Court— Act X of 
1859. 8 23. A obtained from B a putni lease where- 
by it was agr#»ed that A. should prepare a hasta- 
bud ( rent roll ) ; that, if it should appear that | 
there was any deficiency in the jumma stated 
in the potta, the eorrect jumma should be ascer- 
tained as therein provided ; and that the rent 
should he made up to A. by B; and B should 
return a proportionate amount of the considerat- 
ion-money. A sued B for an abatement of rent, 
for a refund of rent paid in exoesb, and fur a 
proportionate refund of the consideration money. 
MeU, the suit was not a suit for abatement 
of rent within the meaning of this section, and 
the Civil Court has jurisdiction to try the 
different questions together in the same suit. 
Raja Nilmani Singh v Annada Prasad Moo- 
kerjec 1 B L R F B 93=10 W R F B 41. 

40 — Rent, ennancement of-Tiansfer of Pro- 
perty Act. The right of enhancement is not an 
incident of #»very contract of tenancy In a 
proceeding for apportionment under the Land 
Acquisition Act, no abatement of rent can be 
made without the consent of the parties. The 
compensation ia to be apportioned bHWeen the 


Abatement of Rent 
(Form of suit)-Con.^£^. 

pai ties acc'^rdmg to the value of interest which 
each of them parts with. The Zemindar has a 
right to the fixed lent and the loss ho sustained 
IS of so much of his rent. Any other possible 
injury such as the chance of the putnidar throw”- 
ing up the land and its being diminished in value 
by what has been taken by Government, and still 
remaining as it did, liable to pay the same revenue 
is not appreciable and cannot be taken into 
account. If there is no abatement of the rent 
and the patnldar continues liable to pay to the 
zsmindarthe same rent as he had to pay before, 
there wmuld be nothing for w^hich the Zemindar 
is to receive compensation. The same rule applies 
to the case of lease in perpetuity with fixity of 
rent. The burden of proof is on the Zammdar 
to make ont his claim and show as to the value of 
a particular contingency to him. Satis Cliiiiider 

Chattopadliya v Rai JoHndra Nath. 

Chowdhtiry 7 0 L i 284. 

41— Apportionment of rent — Suit— Bengal 

act YIII of 1869. s 19— Certain batwara procee- 
dings terminated, in 1877, andth ‘ portion of thees- 
j tate,h eld by the plaintiff and allotted to the defen- 
dant w^as ascertained. The lent was Rs 4 per- 
bigha. In 1881, a suit was brought by the defen- 
dants to recover rent of a larger amount than 
what the plaintiff admitted to ho due and a decree 
obtained on the 31 st« May On the 20tb 

September 1881, the plaintiff instituted a suit 
nominally under the provisions of s 19 of Bengal 
Act VIII of 1869, for abatement of rent, upon th® 
ground that the defendants were ‘seeking to 
charge him lent upon a larger amount of land 
than he actually held. rh( couit found that the 
area of land h^^ld by the plaintiff ivas the same 
as ptaWl by him m the plaint, and not that 
alleged by the defendants. Held, that the suit 
wms rather one for the apportionment of lent 
after the Butwara proceedings, and not one for 
abatement of rent. 

Durga Persbad v Ghoslta Goria 11 
cale 284. 

Notes — ^Dist: 15 Mad 492. 

(6) RATE OF REDUCTION. 

42— Rate of reduction — Jurisdiction of 

Revenue Oourt-A granted a patni to B, to which 
a certain mehal appertained. The Government 
to which the mehal belonged, in reversion upon 
I 1 an ijai^ held by 4, sold it to C. ffdd that B 
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Abatement Of Rent (Rate of 
Reduclion)-Concw. 

was entitled to abatement of rent from ^1, and 
that a suit for abatement, under the circumstan- 
ce*^, was cognizable by the Revenue Court. 
Smhle^ — Where the^’e is no specification in the 
original contract of the amount ofient pay able for 
the poition of land for which abatement is 
claimed, such a sum ought to be deducted from 
the ivhole rent as would bear to that whole rent 
the same proportion as the annual value of the 
portion of the land which has disappeared bears 
to the annual value of the land originally leased. 

BrijanatSi Pal Chowdpy v Hiralal Pal 
1 B L R A C 87=10 WR 120. 

48 — Contract-Acceptance by landlord and 
his heirs of rent at a lower rate — effect of-Agree* 
ment to take lower rent not proved. 

The mere acceptance of reduced rent, though 
it may amount to a full acquittance, cannot oper- 
ate as a binding contract without proof of the 
agreement forming the basis of the reduction 
granted, and such an acceptance does not amount 
to such an agreement or release of a portion of 
the rent as to have a binding effect, 

Radha Raman Chowdhtiry v Bhowani Ppo- 
®ad Bhowmik. 6 C W N 60 

Notes—Diat 2 C L J 338 Ref, 70 0 L .T 570. 
(7) PROCEDURE. 

44-45~Procedure-“Suit for arrears of rent. 

A claim by defendant for abatement of rent 
under remission granted to plaintiff by Govern- 
ment may be tiied in a suit for arrears, 

Boikunto Paraki v Surendponath Roy 

1 W R84 

46— Plea of Abatement m suit for arrears 
of rent. 

In a suit to recover arrears of rent it is com- 
petent to a Court to adjudicate upon a plea of 
abatement. 

Goup Kishore Chundep v Bonomalee Cho>v- 
22 W R 117=15 B L R 35 

Notes-B^ol- 4 Cal 411; 11 Gal 343; 15 Cal 7,S0. 

47.— Lease deed — Possession of lands leased 

Proportionate reduction for lands not given pos- 
session of— Payment of whole rent— Voluntary 
payment— DamagAs. Plaintiff brought the suit 
for rent upon a registered machilika executed by 
defendant fora term of 5 years. Defendants con- 
lended that they executed the suit muchilika in 
tho full belief that the entire extent will be put 
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m their possession but that a certain tract con- 
taining 600 acres was ticspassed upon by the 
neighbouringjTalukdar who prevented defendant’s 
occupation and that the defendant paid under 
protest at the end of fasli 1307 the full amount 
for Faslis 1305, 1306 and 1307. 

JBeld^ that the payments are not voluntary 
payments and the tenant is entitled to recover 
them. Ghanta Ramanna v G Napayanasami 
Naidtt 7 M L T52=R Ind Cas 712. 

(8) CIVIL COURT’S DECREE EFFECT OF, 
ON REVENUE COURT’S DECREE. 

48. — Effect of decision of Civil (^ourt on de- 
cree of Revenue Court — Suit for excess payments 
of rent after decree for abatement. A patnidar 
sued his zemindar and obtained a decree for abat- 
ment of the patni rent, on the ground that the 
assets of the patni fell short of the amount stated 
in the lease. While this suit was pending in the 
Civil Court, the zemindar brought a suit for the 
rent of the two years upon the full iumma; 
and though the patnidar objected that^bis suit for 
abatement was pending, the Collector decreed the 
rent suit in full, in execution the zemindar re- 
covered the full rent, and the patnidar then suod 
for a refund of excess payments and of the inter- 
est realized by the zemindar thereon. Seld, that 
the decree of th^ Revenue Court wes supersedpd 
and modified by the decree of the Civil Court, 
which was subsequently affirmed in appeal. Held, 
that the plaintiff’s cause of action accrued on the 
date on which the zemindar recovered from him 
rent in excess of what he was justly liable for and 
alsu interest on such excess. Held (on reference 
to the decree) that the abatement was to take 
effect from the coramencement of the patni lease, 
Nilmoney Singh Deo v Shapoda Pershsd 
Mookepjee 18 W R 434. 

Notes:— Dist 20 W R 106. 

49-Aot No XII 1881(North-Weatern Frovincei 
Rent Act), Chapter II Section 93 (a).— Land- 
holder and tenant suit for rent-Piea of custom 
allowing deductions on account of land rendered 
unculturable by action of river. — Such deduction 
not an “abatement of Rent” within the meaning 
of the act. 

An abatement of rent in the sense of chapter 
It of the North-Western Provinces Rent Act No. 
Ill of 1881, implies the reduction of the rent 
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Abatement of Rent (Civil Courts 
decree effect oiyOoncU. 

payable for the bolding, if not permanently, at all 
f'vents for an inde<-erminate period, the rent as ab- 
ated being substituted for the original rent and 
continuing to be the rent of the holding until al- 
tered by agreement or by further order. A tenant 
cannot apply under Chapter FI on any ground for 
a reduction or revision of rent for a particular 
year only and having no effect beyond that year 
on the rent payable for the holding. 

In a suit foi arrears of rent under section 93 
( a) of the Korth-Western Provinces Rent Act 1881, 
the defendant proved a local custom, whereby a 
tenant was entitled to propoitionate deduction 
from the rent for any year for >uch lands as were 
iu that year, owing to liusial action, unoulturable 
bv being submeiged by water or covered by sand. 
Xo application for abatement Im rent had been 
made under Chapter II ot the act. 

Hdd that ina<5much as the defendant did 
not by his plea seek for an abatement of rent in 
the sense of Chapter VI namely a reduction per- 
manently oi for an indetermina*-e period of the 
rent payable for his holding, but only a remission 
or deduction from such rent for a particular year 
aud in respect of such portions of the holding as 
were unculturable in that year, and inasmuch 
as remission could have been obtained in proceed- 
ings under Chapter II. the custom did not over- 
ride any of the provisions of the Act, and must 
be given effect by the court trying the suit. 

Bani Prasad Ku»ri y Dakkhi Rai 

23An270 = A W N 1901 69. 

Abatement of execution- 
proceedings. 

Sec Execution of decree. 

Abatement of Nuisance. 

S<>e. I 

(1) Jurisdiction of Civil Pourt— Public 


( 2 ) 


ways-obstruction of. 
Nuisance 


Abatement of part of claim. 

See Rclinrtuishment or omission to sue 
for portion Of claim 

Abatement of Part of Rent. 

§ce Abatement of Rent. 


Abatement order of. 

See appeal (Decrees). 

Abatement 

(1) ABATEMENT OF SUIT. (1-88) 

(1) Lands washed away (1). 

( 2) Death of sole plaintiff (2- 1 6). 

(3) Insolvency of plaintiff 

(4*) Survival of cause of action (19-8S). 

(2) ABATEMENT OF APPEAL (89-165) 

(5) Death of appellant (89-96). 

(6) Death of apppliant— -during pend- 
ency of appeal f 97-11 2). 

(7) Death of one of two joint decree — 
holders (113-114). 

(8) Death of principal, pending appeal 
(115-116). 

(9) Death of Respondent (117—165). 
See cases under Right of. 

Suit-Survival of Right 

See also cases under:— 

( 1) Appeal— Orders 

(2) Insolvency ActS 36. 

(3) Right of suit— Survival of right. 

Abatement of suits. Representatn e& of 
of the respondents not brought on record—AlMte- 
raent of appeal -See 5 Ind Cas 325. 

Abatement of suits. Pre-emption— Sale of 

a pre-emptional decree — No cause of action for a 

fresh sm:— Parties Vendor not a necessary 

party— Abatement of appeaJ---See 

134 P LR 1902=94 PR 1902. 

Abatement of Suits. By husband for dis- 
solution of mairiage— Death of wift pending suit 
—Suit against correspondent, abatement of-See 
60 PR 1906 = 69 P L R 1907. 

Abatement of suit. Partition decree— Ex- 
ecution Death of plaintiff — Abatement of suit 

Application to set aside— Limitation — See 

13 Bom L R 517. 

(1) LANDS WASHED AWAY. 

1. -Lands washed away-Suit for possession 
and mesne profits. 
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Abatement of suit (Lands washed 
away yomcid. 

A suit for possession with mesne prosfits does 
not abate by reason of the lands having since been 
washed away. Unna Poorna Dcbia v Ram 
Lochan Gliose S W R 227. 

2. DEATH OF SOLE PLAINTIFF. 

2 * — Abatement of suit on death of sole plain- 
tiff— Revivor Civil Procednre Code. Sections 3d3, 
365,366,371-Liinitation Act (XV of 1877) schedule 
H, Arts 1/1 and 178. 

Upon the death of sole plaintiff, unles'i an ap- 
plication be made within 6o days from the plain- 
tiflE’s death by the legal representative to have 
his name substituted upon the reeord.the suits 
abate under section 366 of the Code of Civil 
Procedure. But under section 371 of the Code, and 
Art 178 of Limitation Act (XV of 1877), the court 
may revive the suit on the application of the legal 
representative within three yeais from the time 
when the right to apply accrued, if can be proved 
that he was preventd by any sufficient cause from 

continuing the sui<. Bhoyrub Bass Johupry y 
Doman Thokoop I L R S Cal 189 « 

4CLR37^. 

Notes. — Ap: 9 Bom 275 List: 5 C L R 108 

3, — Death of sole plaintid after conclusion of 
cause, but before delivery of judgment— Decree 
drawn up in favour of deceased plaintifi-Material 
irregularity— Civil Procedure Code, 1882, sections 
365. 366, 

Jn a certain case after evidence had been taken 
and arguments heanl on thp 28th and 29th Sep- 
tember 1897, the District Judge on the 2ud No- 
vember 1897 gave the (sole) plaintiff a decree for 
the property claimed, and at the foot of hU judg- 
ment recorded the following note: 

“ It having been brought to my knowledge 
that plaintiff has died in the interim, I deliver 
“ judgment notwithstanding, being guided by 
“ 1 L R XXI Bom 314 and the authorities quo- 
“ ted therein, defendant’s counsel agreeing. ” De- 
fendant applied tn Chief Court on the Revision 
Side to set aside thejsaid deciee. 

Held^ that under the circumstances of the pre- 
sent case,there hadjbeen »a disregard of the pro- 
visions of the Civil Procedure which had materia- 
lly prejudicedj the' defendant inasmuch as she 
could not appeal against a dead person and had 

right of appeal against his heirs who were not 


Abatement of suit (Death of sole 
piaintifT ) -Vontd, 

on the record and was moreover, deprived of the 
possibility of the suit being allowed to abate in 
consequence of no application under Section 365 
civil Procedure code being made within the time 
allowed by law. 

lield^ therefore, that the decree of the District 
Court must be set aside and the case remanded 
for dispoasal in accordance with law with refer- 
ence to Secticn 365 and 366 of the code. 

Roe, C J. — A decree passed in favour of or 
against a dead person is not ijJSo facto a nullity, 
and all that can be said in such a case is 
that there has been a disregard of the provisions 
of the civil Proceduve Code. Rach case must be 
decided on its merits, and the decree should be 
set aside or maintained, as if the death occurred 
after decree, according as the disregard of proced- 
ure has or has not materially prejudiced the 
parties. 

I L R XXI Bom 314 , I L R VX Mad 180; 1 L 
K XV Mad 399; I L RiXVII All 478 No; 81 P R 
1886: No 7 P R 1889: and No 7cS" P R 18.d referred 
to. Bates v Prestage 20 F R 1898. 

^-C P r, 0 22 r 3 (I) (1882 s. 365) - Appeal- Death 
of appellant — Representative not brought upon 
record — Decree, Wheie an appellant dies be- 
fore the hearing of the appeal and his repre- 
sentative is not placed on the record, the decree 
passed by the appellate Court is a nullity: and 
if his legal representative applies within the pres- 
cribed period to have his name entered on the re- 
cord the Coujt is bound. un<"ler S 365 of the Civil 
Procedure Code to enter bis name Janardhan y 
Ramchandra 4 Bom L R 23 =s 26 Bom 3 1 7, 

5 — Power of Court. 

If a sole appellant dies wdnle his 
appeal is pending, the appellate Court cannotpro- 
ceed to judgment in the appeal without the re- 
presentatives of the deceased appellant being 
made a party to the record. 

Lalji Sahai and another y SukhiLal and 
others 16 W N 91 

6— 0. 22 I. 3 ( 1 ); 0. 41 r,25 ( 1882 Ss. 365, 
566.)- Held, that a Court to which a case has been 
remanded under s. 566, Ciyil Procedure Code, has 
jurisdiction to act under s. 3b5 of the Code, and to 
do any act which may be necessary to carry oit 
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Abatement of suit (Death of sole 
plaintiff 

the orrler of remand. Salabat Singh v Ram 
Kishan. 7 0 C 17. 

7 Civil Procedure Code (1869), a. 102 (1877) 

8, 371— Institution of fresh suit,— 

Where a suit was declared abated in 1868 un- 
der 8, 102 of Act VIII of 1859 for non-proseoution 
by the representative of deceased plaintifi,— Hel<7 
that the Civil Procedure Code, s. 371, was no bar 
to a fre<»b suit instituted in 18&0 on the same 
cause of action. Pallikunath Ramen Menon 
V. Mullankaji Sri Kutnaran Nambudri. 

8 Mad 31. 

8 - CPG, 0 22, r.9 (1), (2),(lcS82 S. 371)— Decree 
passed in a prior suit in favour of plaintiff after 
his death— Subsequent suit by plaintiff’s legal 
representatives on the same cause of action — 
Whether maintainable. One R brought a suit aga- 
inst A and a decree was passed in plaintiff’s favour, 
E’s legal representatives brought the present suit 
on the same cause of action against A’s represen- 
tatives on the ground that R having died on the 
morning of the day on which judgment was pro- 
nounced the decree was a nullity. 

Held, that the suit was not maintainable and 
that the decree passed in the former suit was only 
voidable at the plaintiff’s instance and not void. 
(4. H and N 488; 19 Bom 907; 21 Bom 314 Ref to, 
17 All 478; 26 Bom 317 Di^t). Gada Coopoora- 
maier v M, Soondarair mall 6 M L T 271= 

33 Mad 167. 

9- C P 0,0. 22 rr. 3 (1) 3 (2):9 (1) (2) (1882 Ss 365 
366,371) — Limitation Act {XV of 1877) Art 175— 
Applications for abatement and revival heard 
together— Form of ord#^r of revival. An applicati- 
on for abatement and an application for revival 
of a suit were set down for hearing together. The 
latter was made after six months of the Plaintiff’s 
death. 

Hc7^/~That on the court’s being satisfied that 
the legal representative of the deceased /’laintiff 
was prevented by sufficient cause from continn. 
ing the suit, the proper order to pass was to decla- 
re the suit to have abated and then at once pass 
an order under sec. 371 of the C P D setting aside 
the abatement and reviving the suit. Ram 

Pfotab Cbowdhry v. Lai Chand. 

9 C W N 369, 

10— CMl Procedure Code (1882), ss. m, 366, 
a7l-«-HeviYal of sait.-^Thft plaintiff died on tfis 
lltki Aiipit mm fthfl in of 
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administration to his estate were granted to the 
Administrator General. The defendant died in 
June 1884, leaving a widow and one son him 
surviving. By his will he appointed two executors. 
On the 3rd Febiuary 1886, the Administrator Ge- 
neral took out a summons to revive the 8uit.H<**/f7. 
that notwithstanding the provisions of s. 365 of 
the Civil Procedure Code (XIV of 1882) and of 
the Limitation Act (XV of 1877), it was compete- 
nt for a Judge in chambers to revive the suit by 
making an order for abatement under s, 366 of 
the Code, coupled with an order under s. 371 set- 
ting aside the order for abatement. Ftilyabti 
V. Goculdas Vallabhclas. 9 Bom 275. 

11-C p 0, 0.22 rr 3 (1) 5 (1882 Ss.365 367)— Civil 
Procedure Code Act XIV of 1882 Ss. 36t>, 867, 371. 
.588 (18) 32-Plaintiff— Legal representative of de- 
ceased plaintiff — Objection to the legal represen- 
tative — Nearest heir to the deceased — Appeal — 
Practice — Procedure. When a plaintiff dies the 
suit cannot proceed because there is none suing. 
The Legislature provides that his legal represen- 
tative can come in his place; when h^^ is allowed 
to come the defect is made up; there is a suit to 
proceed. The suit is then a suit on the merits. A 
Uouit h«s no jurisdiction aft^r that stage has 
been reached to go back and enquire into the 
right of the legal representative to proceed with 
the suit side by side with an enquiry into the 
merits. 

Where a person has once been admitted to the 
record as legal representative of a deceased plain- 
tiff that person is a party and any dispute raised 
! inter parties as to that substituted plaintiff’s ri- 
ght of representation [not inheritance] so as to 
have such substituted plaintiff struck out comes 
properly under S. 33 and not under 8, 367 of the 
Civ Pro Code 

If S. 367 be read with 8. 588 [18] of the Civ- 
Pro Code, it becomes clear that the dispute con- 
templated in S. 367 is not an issue on the merits 
framed and recorded between a plaintiff and de- 
fendant. Balaba v, Gane«h 4 Bom L R 980 

= 27 Bom 162. 

Notes.— Ref ; 1 C W N .584. 

12-CPC,0 22 r 3 (1) (1882 S.365)-Limitat.ion-An 
application for the assessment of mesne profits is 
not a proceeding in execution of the decree, but 
merely a continuation of the original suit. 10 
Ual 133 (F B) Fol. Nath v. Khirode 

Chati'iM 5 lad Cu 878 
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13~C P C, 0 :i2 r. 3 (l)-0. 33 r. 2 5. 8, 75 (1881 
sa. 365 403, 407 410, 413 ) pauper, right to be de- 
clared whether personal— Death of the anplicant 
—Substitution right of the heir— -Civil Procedure 
Code [Act XIV of 1882]Secs, 365, 4(i3, 407, 410 
and4U The right to obtain permission to sue as 
a pauper is only a personal right. So on the 
death of an applicant praying for such permission 
Ms legal representative cannot come in as such 
and ask to be substituted in his place There is a 
marked distinetion between a right to sue and a 
right to make an application for permission to 
sue as a pauper, and thi« distinction is cleaily 
indicated in section 413, of the Code of Civil 
Procedure. The right to make such an anplication 
is Obviously a personal Heht and cannot sur- 
vive in the legal representative who may or j 
may not be a pauper himself. 

Lalit Mohan Mandal vSati&h Chandra Das 
4CLJ 234^=^33 Cal 1163 

14-C P C, 0 22 1 . 5 (1882 S..36‘7 ) — Abatement of 
suit Appeal — Revision. ITeld^ that where afte* 
the death of a plaintiff the Court on the applica- 
tion of his widow to be brought on the record in 
plane of her deceased husband held that the right 
to sue not having survived to the applic'int, she 
could not be brought on the recmd as the legal 
representative of the deceased and ordered the 
suit to be dismissed as ha\ing abated. The proper 
remedy for the widow was to appeal against that 
order and not to apply for the revision of thn 
same. 18 Mad 496; 27 Bom 162 and 10 Bom 220 
referred to. Miissammat Patraj Kuar v 
Bhaiya Janki Parshad. 9 0 C 354 

15* — c F C, 0. 22 r. 5 (1882 8.^67)— Dispute as to 
who ig the legal representative of a decease I 
plaintiff— Order admitting a person to be legal 
representative for the purpose of prosecuting the 
suit — Effect of such order. 

S. 367 empowers ^he Court in a case where a 
dispute arises as to who is the legal represnnta 
tive of a deceased plaintiff, to appoint a legal re 
presen tative for the purpose of prosecuting the 
suit, but the appointment of sunh legal representa- 
tive is not a determination of any issue which U 
properly raised in the suit, and particularly (as 
fo*' example, in a suit for partition of family pro- 
perty) such a vital issue as whether the deceased 
plaintiff was joint with or separate from the rest 
of his family. Parsofcam Rao v Janki Bal 
AW N (1905) 206 109, ^ 

C C 3 ■ - ' - 
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plaintiff yConcid^ 

16. — Execution of Decree — Death of decree- 
holder — Abatement of execution proceedines— 
Admission of application t<> set aside abatf^ment 
after time - Sufficient cause — Civil Procedure 
Code, 1882, Sections 365, 371, 37^ A— Limitation 
Act, 1877, Section 5. 

In an execution proceeding the decree-holder 
having died in September 1898, the judgment- 
debtor, on the ISth October 189 h, obtained an order 
from the executing Court for the removal of the 
attachment on the ground that no application in 
accordance with the provisions of Section 365, 
Civil Procedure Code, had been made by the 
representatives of the deceased decree-holder 
within the prescribed period of limitation. The 
circumstances were that the decree-holder 
who was a Sikh Jat had died and 
left a wull probate of which having been 
keenly contested by his heirs was not granted to 
the executors until April 1900. In May 1900 two 
out of the three executors filed an application, 
but the judgment.debtor contended that by sec. 
365 of the Civil Procedure Code the application 
was timebarred, 

» 

Held, that the word “suit” includes all procee- 
dings in a suit including |he proceedings in exe- 
cution, and that the executors were bound to 
make and capable of making the application at 
the time of the deoth of the testator, but that, 
under the peculiar circumstances of the case, 

I there was sufficient cause preventing them from 
continuing the execution proceedings originated 
by the testator within the meaning of s. 37 i. Civ. 
Pro. Code and that therefore under the provisions 
of s. 372A Civil Procedure Code, and of s. 5 of 
the Limitation Act they were entitled to an ex- 
tension of the time for making the application 
to set aside the abatement order. 

(7 Bom 241) (9 P U 1961) (6 All 269) (63 P E 
1900) referred to. Price v Golak Nath 

39 P R 1903 

(3) INSOLVENCY OF PLAINTIFF 

17 — Insolvency of plaintiff- Civil Procedure 
Code (1859), s. 106 (1882) s. 370— Order for secu- 
rity for costs by Official Assignee when made a 
party. S. 106 of the Civil Procedure Code means 
that a suit abates by the insolvency of the plain- 
tiff, but that the defendant shall not plead 
Ihe abatment without giTlng Official 
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plaintiff )-Oovcid. 

Assignee an opporfunity of pro- 
aecuting fche suit Where, therefore, the plaintiff 
after the institution of a suit, became insolvent 
and the defendant thereupon obtained an order 
that the Official Assignee should give security for 
the costs of the defendant within fourteen days, 
and should he made a party to the suit within 
one month, and that, in default of such security, 
the suit should be set down for dismissal within 
eight days after the expiration of the time so 
limited. ^\eld that such order was iriegular. 
Ueld^ also, that the Official Assignee, having no- 
tice of the order was not entitled to the fiiither 
notice of the setting down of the suit for dismis- 
sals he not having given the security required, 
and that the giving of such security was a condi- 
tion precedent to his being made a party to the 

suit. Ibrahim Bin Mahasin v Abdtir Rahi- 
man Bin Alii. Gamble v Abdur Rahim Bin 

12 B H C 2B7. 

18 — If an assignee, wh^' has been substituted 
for the plaintiff under s. 100, Act VlII of 1859, 
declines to furnish security for costs within such 
reasolable time as the Court may ordc^r, the de 
fendant may, within eight days after such neglect 
and refusal, plead the bankruptcy or insolvency 
of the plaintive as a reason for abating the suit.' 
Heera Lall Seal v Carapiet. 13 W R 431, 

Notes:— Ref 9 B H 0 E ^ 205 . 

(4) SURVIVAL OF CAUSE OF ACTION 

19— Survival of cause of action During the* 
pendency of a suit by a Hindu widow to recover 
possession of her husband’s estate, the widow died, 

^Md, the cause of action was one which, from 
its very nature, sin vi ve<l on the death of the pi ain 
tiff, and therefore the suit did not abate. 

Parbutty V Higgrin. I7WR47S 

Parbatty v Brikun. 8 B L R Ap 98. 

Notes— Eef Si Oal 29 {; II 0 VV N 501 ; 6 0 i 
•T 517 ; 12 C W N 590 ; Fol 35 Cal JSC, P I; 
=<7 0 Jj J fi 6 C =12 OWN 682 . 


20-0 P0,S. 361- 

as member of caste- 


-Suit for declaration of righ' 
* Death of plaintiff. 


Plaintiff who saeO for a declaration of his right 
as a membar of a oasie to worship an idol Se,l 
and his son was entered by the i^o^er Court on 

the gg bis heir# 


Ibalemeot of suit ( Survival of 
cause of Action yoontd. 

Ueld^ that as the claim was not baaed on any 
hereditary right, but on a right arising from mem- 
ber'ship in the caste, which by its nature vested 
in the son before the death of the father, no 
right survived to the son as he had enjoyed it in- 
dependently of the father, and the suit abated. 
Cliimaiiaji ? Farsbotam. 90 P J 219. 

21- -C P C, 0 22 IT 1, 5 (1882 Ss. 361 3 4) -Party 
to suit -Death— Eight to sue— Abatement. 

By the terms of a consent decree it was pro* 
vided that any right, title and interest which the 
plaintiff’s grandmother, father and uncle had in 
cei tain family pioperties should be releaped and 
conveyed to defendant 1, their mortgagee; and a 
conveyance accordingly was passed in terms of 
the decree. The plaintiff, who was a minor then, 
was not made a party to the consent decree or the 
conveyance. He subsequently brought a suit to 
have his rights declared against defendant 1. 
While this suit was pending the plaintiff died 
leaving a widow and daughter. Defendant i con- 
tented that the suit abated by reason of plaintiff's 
death as plaintiff’s right had passed to him. Held 
that the right to sue survived as it was an inter- 
est in property, Bharamsiv Narotam 

5 Bom L R 104L 

22- C P 0, 0 rr 3 (2), 5. sJ04, 0, IS, r. 1 {1883 Ss. 
366, 367 588 cl. 18.) 

The order of abatement of s”it under the first 
paragraph of s. 366 might bo treated as an order 
under 8.367, which is appelable under s. 588 cl. 
(18).^Karta in a joint Hindu family must be with 
the consent of the adult members. If, other mem- 
bers of the family do not join with the descend- 
ants of i karta in carrying on the suit, the latter 
are entitled to carry on a suit brougut by him for 
recovery of a property against the trespasser for 
the benefit of the whole family, li) Bom 220; 
27 Bom i )-2; 19 Mad 496; 2 N L R 7; 17 All 172;' 
17 Mad 209, 27 Mad 112, Ref 9 O G 354 followed' 
Paadit Ikbal Naraiti v Pandit Rafan Lai. 

10 0 C 121. 

23A-C P 0. 0 XXII, r 3 (i)-Suit by Hindu 
Widow-Death of plain tiff-Begal representative 
— Reversioner. 

Where a Hindu widow died after the institu- 
tionofasuit to recover property belonging to 
her deceased husband, the reveraionary heirs of 
her husband, liieing her legal repmaentatlyos, sho- 
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Abatement of suit ( Survival of 
cause of Action yGontd. 

nld be brought upon the record. « M I A 543; 
2 W R (P Oj 31; 23 Cal 633; SO All 341, Fol. 

Rikhai Rai Sli^^opujan Singh. 

7Ind Cas 97=;7 A L J 960. 

24—0 P 0, 0. 2S r 5; s 104 ;0 4S r 1 (1882 Ss.B67, 
588, (18) 0 P 0 order abating a suit a. 367, Ori. 
Pro. Code.) 

Order deciding that the right to sue does not 
survive, i'? appealable. An order directing that a 
suit shall abate is not a decree nor appealable as 
such. Where a person applies to have his name 
entered on the record ui place of the deceased 
plaintiff, and the Court decides that the right to 
sue does not survive the decision is to be regard- 
ded as come to under s. 367 C P 0 so that an ap- 
peal lies under s. 588 (18). 10 Bom 220, 17 All 172, 
27 Mad 112; 18 Mad 496. All 164; 11 Oal 6* ref. 
to. Tejnath Dube v Loknath Dube 2 N L R 7. 

25 -0 P 0,0 32 r 3 (1); The Second Schedule(1882 
ss. 365, 52 i) — Arbioration, contract to refer to — 
Rule of Court — Death of one party, effect of — 
Revocation of contract only for just and sufiioi®nt 
cause— L save of C >iu't- Vbaternent of Arbitra- 
tion..* — 

L nder the English common law the authority 
of an arbitrator may at any time before the award 
is made, be revoked at the pleasure of any party 
to the submission, whether hucb submission be 
by agreement in writing, bond deed or Judge’s 
order at Such authority is, therefore, 
revoked in England by the death of any one of 
the parties to the submission 15 R R 580; 7 Taunt 
67; referred to. This rule of English conmon 
law has not been followed in India so that con- 
tracts to submit to the decision of an arbitrator 
are not revocable at the mere will or pleasure of 
the parties. 8 M H 0 K 46 followed. A submis- 
sion which has not bian nude a rule of court ig 
not revocable without just and^sufficient cause, 
ani a submission which has been made a rule of 
court can be revok^'d only with^the leave of court 
for goo-^ cause shown, 12 M 1 A 
112, referred to. Where an uncle 
and his nephew who were members of a 
joint family entered into an agraemcntin writing 
to submit their disputes relating to the partition 
of their joint property to the decision of some 
arbitrators, and the uncle applied under s, 523 to 
have the agreement filed and the application was 
« registered and numbered as a suit, but pending! the 

I 

I 


4batement ofsuit (Survival of 
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proceedings before the arbitrators the uncle died 
and his daughter’s son, alleging to hi the adopt- 
ed son of the deceased, applied to continue the 
suit : — Uehl (1) that the suit did not abate; (2) 
that the contract of submission not being personal 
to the deceased, was not revoked by the death of 
one of the parties; and (a) that the procedure 
prescribed in s.367,CP 0, was the one that should 
have been alopteJ. Venkata Satyanarayana v 
Venkata Rangayya. 13 M L J 311= 

27 Mad 112. 

Notes:— Ref. (1908) W N 228 = 30 All 506 = 
6 A J_i J 6.)8. 

28— Suit by son to set asid^ father’s aliena- 
tion of ancestral property — Death of son — Hindu 
mother. 

Where a Hindu minor, governed by the law of 
the Mitakshara, on whose behalf a suit to set 
aside his father’s aUenatiou of ancesl;ral property 
had been instibutei, died, — HcZ/7 that no right to 
sue survived in favour of his mother, but the suit 
abated. Padarath Singh v Raja Ram 

1«82 WN29=4 All 285 
, Notes-Ref l9Mad 346; 9 All 121 F B 26 

I Bom 597, 24 All 21!, 217, 12 0 W N 815. 

27— C P C, 0 22 r I C1882-S.361)~Abatement-Re- 
demplnm suit by an unmarried daughter -Plain- 
tiff suing as sole heir — Death of plaintiff —Right 
of married «ister to continue the suit. 

One Mussammat Prabhawati, sister of the res- 
pondent Mussammat Durgasuod the appellant for 
redemption of a mortgage, ex<=»cuted by the Muss- 
ammat’s father in favour of the appellant on the 
ground that she as an unmairied daughter, had 
obtained the sole right to the property of her fa- 
ther to the exclusion of her married sister to 
whom along with herself, when a minor, the mort- 
gaged property had, in a previous litigation be- 
tween the parties interested in the mortgage, 
been surrendered by the order of the court, which 
had held the mortgage debt to have been satisfied. 
In the present suit, Mussammat Durga was 
made a Pro /nr defendant. Mussammat Pra- 
bhawati having died during the pendency of the 
suit, Mussammat Diirga applied to have her name 
removed fromjthe array of defendants and substi- 
tuted as plaintiff. 

Held, that the right claimed by Mussammat 
Prabhawati being a personal right and adverse to 
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Abalemenl of suit ( Survival of 
cause of Action )-vontd. 

that of her sister. Mussammat Darga, the suit 
abated after Mussammat Prabhawati’s death and 
Mussauinixt Darga conld not gat her name substi- 
tuted as plaintifi and continue the suit. 

Balak Puri v Mussamiuat Durga. 

4 A L J 783 = 30 All 49=1908 W N 6 = 

3MLT18U 

28 —Mother, share of-— Reversion— Right to 
sue, survival. 

The right of the mother to a share of the fa- 
ther’s propertiP8, on a partition among the sons, 
is in lieu of maintenance, and such share on her 
death, reverts to the sons. Where the mother 
brought a suit against the sons for her sharO tf 
certain Government Promissory Notes, which 
had b'fta partitionel amongst themselves by 
them. 

Held, on her death, the right to sue did not 
survive in her executor. 13 Cal 33(>, ibl 31 Gal 
49/ Ref. Tripura Sundari Dcbi v Dakhina 
Mohan Roy. S C L J 310 = 

lie WN 698 

29 — Suit by sou contesting alienation by fath- 
er of ancestral land— Death of son pending suit— 
Suit does not abate- Right of reversioner to conti- 
nue suit— Civil Procedure Code ss. 351 and .n67 — 
Jats of Amritsar District — Migration from Raj- 
putana- Customary Law of Punjab A not the 
Hindu Law governs the parties. 

Held, aDo that thp restraint on the alienation 
by a father of ancestral land applied equally to 
alienation by him to ancestral houses, gardens 
and shops. 27 iiom i{>2,(H)8-169) Kol 10: 1 A 150 
97 PR 1893, 18 P R 1895; (F B), 55 P R 1903 
(F B)=:U7 P L R 1903, 27 Mad 588: 1.5 I A 15« 
23 All 33 F B and 382 and 24 Mad 405 Hefd, to. 
Ram Rakha v Balwant Singh 59 P L R1905 
=58 PR 1905. 

SO — Personal cause of action, 

MehJ, that under the circumstances tho suit 
which had arisen on account of some illegal act of 
the widow, had abated on her death pending the 
suit Sind the question as to the plaintiff’s rever- 
Sionary rigfif- which was raised by an intervenof, 
must be decided in a separate suit, Ramjun 
V Lachse. 1 4,9 

3l-Abatemantof declaratop- suit brought 


Abatement of suit ( Survival of 
cause of Action )~vordd. 

by revpisioner on his death — Re\ersiOner, death 
ot—Hindu Law —Declaratory suit. 

A suit was bi ought by a reversioner for a de- 
claration tbqt eertain alienation made by a Hindu 
widow had been made without necessity and were 
ineffectual beyond her life-time. The reversion- 
er died during the pendency of the suit and the 
name of the son of the reversioner was entered on 
the record in place of his father. Held, that 
there being no privity of estate between one rever- 
sioner and another, each must claim in his own 
right from the last male-holder of the estate.ITc/ii 
also, that the right of a contingent reversioner to 
maintain a declaratory suit does not survive to 
the person who on the plaintiff’s death becomes 
the next reversioner and that such a suit, abates 
on the death of the original plaintiff. Bhola v 
Mussamraat Moona. 8 0 C 124. 

32.— i>*— Hindu Law — Reversioner’s suit-suit 
tor declaration of invalidity of alienation decree 
m favour of revei’sioner— Death of plaintiff 
Reversioner pending appeal— Abatement. — A 
reversioner brought a suit for possession of pro- 
perties and in the alternative for a declaration 
that certain alienations by the widow will not 
bind the reversion. The lower courts declared 
the alienations invalid and gave a decree, for 
possession. The plaintiff reveisioner died pend- 
ing appeal by defendant. HehL that the ,'<iut 
for the declaration did not abate, the suit being 
on behalf of all the reversioners. 

Muthusw'anii Mudli v Masilamaat. 

20 M L J 49. 

33 — C P C 0 XXII. r. I — ^ Right to sue' -Mean- 
ing of— Application for probate by executor — 
Death of 'executor— Right of lea gal representa- 
tive of executor to continue proceedings and 
obtain letters of admmisti*ation — Abatement of 
suit. S, the sole executor as well as the residu- 
ary legatee under the will of A, decea«ecl, applied 
foi probate of the said will On a rareaf entered 
by N, the cause was set down as contentious 
and pending the hearing, S died, and P, his sole 
widow and heiress, applied that her n<ime, as 
hi« sole widow and heiress, might be substituted 
for his name, and that the petition for probate 
might be amended by substituting a prayer for 
letters of administration with copy of the will 
annexed instead of a prayer for probate. 

Eeld^ that the right to sue did nut survive 
to the widow of the executor and that the 
suit abated. 
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Abatement of suit ( Survival of 
cause of Action) Ooned, 

The right to sue, in 0 XXII, means the 
right to bring a suit, asserting a right to the 
same relief which the deceased plaintiff asserted 
at the time of his death, and that a right to 
obtain probate of a will is a right different in its 
nature from a right to be appointed by the 
Court to administer the deceased’s estate. 

Sarat Chandra Banerjcc y Nani Mohan 
Banarjcc. 36 Cal 799. 

84. — C PCS. 367. K, a Mahant, brought 

a suit against his disciple N to have deed of gift 
executed by him in favour of N declared null and 
void. Before the defendant filed his reply, 
K died and B applied to be substituted for 
the deceased.yrhe lower Court held that the cause 
of action had not survived and struck off the 
case. that the cause of action did surviv'^ 

to B if he proved himself to be the legal repre- 
sentative of jEC and the Court must proceed under 
section 367 of the Code of Civil Procedure. 

Ballabh Das v Narain Das 
1885 A W N 7. 

85. — Act V III of 1859, section 100, ( 1882 ) 

Sec 362. — A and B, as joint owners of certain 
land, brought an action for damages on account 
of trespass. B died after action was brought. 
Held, that the cause of «otion survived to A. 
Semhle . — The words “ cause of action ” in sec. 
100 of Act Vill of 1859 mean right to bring an 
action Chiindepmohun Dutt v Blshwam- 
bhtir Laha: 1 B LR, 0. C. 42. 

36. — Abatement of snit. — Joint vendees — Suit 
by both — Death of one of the vendees pending 
suit— KepTesentative— C P C 363 — Whe-re certain 
property was purchased by two vendees, each 
taking a half share, and a suit was brought by 
them jointly for possession of the property, 
but during the pending of the suit one of the 
vendees died and his personal representatives were 
not made parties to the record. Held (per 
Banerji, J ) that the surviving plaintiff was not 
entitled to obtain a decree for possession of the 
portion of the property to which he had no right. 
(Per Richards, ) That he was entitled to carry 
on the litigation and to obtain a decree for the 
whole, the rights of the heirs of the deccised 
plaintiff being ascertained by an agreement or a 
suit between those heirs and the surviving 
plaintiff. Kanjum*»l v Gauri Shankar. 

3A LJ30. 


Abatement of suit ( Survival of 
cause of kcl\on)-Oontd. 

37- CPC,0 22,rr.S (1), 3 (2), 6 (1382 Sees. 565 
866, 367) — ^An objection that a person is not the 
legal representative must be taken at the earliest 
opportunity and before h*^ is enteied on the 
record as the legal person’s name representative. 
When once the nam^ of a person is entered on 
the record under S. 365, 0. P. C. in the place of 
the deceased plaintiff as the latter’s represen- 
tative, the court is bound to proceed with the 
suit. Xo order for abatement can be passed 
after the legal representative’s name is entered 
on the record. Meenatchi Achi v Ansm- 
thanarayana. Aiyar. 12 M L J 380 = 

26 Mad 224. 

38 — C P C, O. 22, r. 1 (1882 Sec.361) -Abatement 
of suit — Principal and Agent— Suit by Agent on 
behalf of undisclosed principal — Death of Agent 
— Agent’s represent itives not brought on record 
— No right to Principal to continue the snit 
Where an agent, suing on behalf of an undis- 
closed principal, dies pending the suit, the suit 
should, after the death of the agent, be conti- 
nued, if it can be continued at all, by the agent’s 
representatives and not by the principal. Cause 
title does not sutfice to make the suit one on 
behalf of the principal r 22 Bom 672 Dist. ). 

Pcpiatinan Chettiar v Rangachi Reddy. 

17 M L J 116. 

39. — Advances by partners — Rights rf- 

garding the advances made by him to the part- 
nership— Account— Plaintiff’s death— Defendant 
becoming plaintiff— Practice and Procedure. — A 
firm, owned by a joint Hindu family consisting 
of father and son, plaintiff and defendant 2, 
made advances to a partnership of which def- 
endant 2 was one of the partners. Plaintiff 
brought a suit to recover the advances made 
from all the partners and the surety including 
defendant 2 The lower Court passed a decree 
j against the defendants. One of the partners 
I and the surety preferred an appeal to the High 
I Court ; and while the appeal was pending plain- 
tiff died. At this, defendant 2, who thereby be- 
came the sole owner of the firm, was substituted 
m plaintiff’s place : 

Held, ( 1) that the fact that defendant 2 was 
partly interested both as creditor and debtor 
rendered the suit unmaintainable so far as his 
share was concerned, but it couid not stand in 
the way of the Court’s adjusting the rights of 
the parties in accordance with the rule of justice, 
equity and good conscience. 
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cause of kOliom-Gontd. 

(2) that as defendant 2 became the sole 
creditor and plaintiff owing to plaintiffs death 
pending the appeal, he was entitled only to snch 
relief as would have been possible and he occu- 
pied that position at the institution of the suit; 
that therefore, defendant 2 was only entitled to 
credit in the partnership account his share as 
well as the share which descended to him at 
plaintiff’s death but not entitled to any decree 
in the present suit either against the nartners 
or the surety. Rustomjce v Pur shot amdas. 

( 3 Bom L R 227. ; 

40.— 0 P 0. 0 XXtl, r. 6— Death of plaintiff- 
Case adiourned for arguments — Arguments heard 
without plaintiff’s heirs as parties — Decree pas- 
sed therein is a nullity. After evidence on both 
sides in a case was adduced, the case was ad- 
journed for hearing arguments. Between those 
two dates, the plaintiff died. The arguments in 
the case, however, were heard without making 
the heirs of the plaintiff parties to the suit, and 
the suit proceeded to judgment and decree. The 
defendant appealed against the decree but the 
appeal was subsequently withdrawn. When the 
decree was sought to be executed against him 
the defendant contended that the decree was a 
nullity and therefore incapable of execution. 
HaW, (l)thut the decree was passed without 
jurisdiction, and therefore, a nullity; (2) that the 
withdrawal of appeal by defendant did not in any 
way validate the decree. Vishvanath Dnyanoba 
Y Lallu Kabla. 11 Bom L R 1070 

4,|. — In a suit to recover possession of timber, 
the first defendant had ceased to ha^e any inter- 
est, and aft*^r the settlement of the issues he 
died. that the cause of action against the 

other ddendants survived, and that the first 
d*»fendant having no interest in th^" subject of 
suit, it was not necessxry that the suit should be 
revived against his representatives. 

Mottng Rhine v Burn. 6 W R, Civ Ref. 2 

42.-- -Lunatic Defendant— Abatement of suit 
until appointment of Manager -Act XXXV of 
l8o8. The defendant was sane when he con- 
tracted the debt sued upon, but became insane 
before the salt was instituted. Held, that his 
wife could no^jjbe summoned as his legal repre- 
^ ^s^tative do pppear and defend >antil she had 
|ie|n appointed manager of her husband’s estate 
uulier $ecdon 9 of Ant XX XV of 1 85^, apd that 


Abatement of suit s Survival of 
cause of Actioni-c^owirf. 

until the appointment of a manager, the suit 

must abat«. Ghasscc Khan v Eldred. 

F R 89 of 1869. 

43.— C. P. C. O. 22 rr. 3(1) 10, ( 1 )— Ss. 
H65, 672) -Legal representatives — “Pending suit” 
— Consent decree for sale : — In a suit a consent 
decree was made which provided that a certain 
sura of money should be paid by a defendant to 
the plain^'iff within a specified time, that the 
same should form a charge on certain property 
mentioned, and that in case of default, the pro- 
perty should be sold for the reali/.ation of the 
money. The defendant, the promisor, having 
died the plaintiff applied to have the names of 
his representative substituted in the place of the 
deceased defendants. Held : (1) that the decree 
was similar to a mortgage decree, vix , directing 
property to be sold on non-payment of the 
amount due within a specified time. (2) that such 
a decree was not a final one, (H) that plaintiff had 
to apply in the same suit for a sale order, (4) 
that therefore, the suit was pending one, and (6) 
the application for substitution can be made and 
lucessfully entertained in the same suit. Where 
an order is not final, liberty to apply to the 
Court is implied without its being expressly 
reserved in the order. Kissopy Lai Chow- 
dhupy V Raja Sewbux Bogla. 

13 C W N 787. 

44-C FC, 0. 22, r. 4; O 1 rr. 8 (2), 10, (2) (3) 
( 5 ), 11 ( 1882 S«. 368, 32 )— Application for 
substitution to deceased defendant — Substitution 
of heirs under S. 36S — Subsequent knowledge of 
probate of will— Substitution of executors in 
place of heirs— Bo’^a-iides— Limitation, Where 
an applicant obtained substitute of names of the 
heirs of a deceased defendant under Sec 368' C P 
C , through want of sufficient information that 
probate of the will of the de'^eased had been 
granted, and subsequently applied, more than 6 
months after death, to have the names of the said 
heire struck out and that of executors substituted 
i^Ileld, that the applicati'^n was one under S. 32, 
0. P. C. and that even under S. 36S, C. P. C., it 
was not barr^^d as the applicant has throughout 
had a hona-p'de desire to effect, substitution of the 
proper legal representatives and had shown suf- 
ficient cause for delay. 

Syed Hossein AH v Abdtir Rahim 
7 C W N 529 
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45«-.Act X of 185l», s. 20 (Benp Act Vlll of 
1869, s. 21).— 

A cause of action accruing against an agent 
for money received and accounts kept, falling with- 
in the class mentioned in s. 20, Act X of 1859, 
survives the death of the agent. Hills V Shokhec 
Monee Dossee, 10 W R 59. 


46—0 P 0,0.21 r. 16; 0. 22 r. 4 (1882 Rs. 232 and 
3t>8) —Application by transferee of decree to 
bring in defendant’s representative on record— 
Limitation Act, Art. 1/9, cl. 4— Step-in— aid of 
execution. 


Abatement of suit (Survival of 
cause of Action)- Oon/rf. 

suit. On 1”8 application the heirs of B were sub- 
stituted as defendants in her place and the plain- 
tiff’s application for substitution of his own name 
was reje-^ted as he had not obtained probate of 
B’s will. A decree was passed eaj)a>'te and the 
property sold in execution thereof: — Rpld^ that 
the estate of B was not properly represented in 
the suit and so far as the estate covered by the 
will was concerned it was not affected by the 
decree or the sale. ( 9 Bom 86; 9 C W N 201 S 
O. 3J2Gal 296; 32 1 A 23; 22 (*al!903 Fol: 4 Cal 
342; 30 Cal 1044 Dist ) Harieh Chandra 

Biswas Y. Praidas Das, 14 C W N 1041. 


There is nothing in S. 232 of the Code to pro- | 
hibit the transferee cf a decree, from applying 
for and obtaining an order, under s. 568 of the 
Code, to bring in the representatives of defendant 
on record. Such an application is a step-in-aid 
of execution. Mahalinga Moopanar y* 

Kuppanchariar, 17 M L J 485=3 M L T 21. 


47 — Suit by original mortgagor against mort- 
gagee and sub-mortgagee — Death of mortgagee 
pending suit — Civil Procedure Code ( 1882 ), 
S. 3b8.— 


Plaintiff sued to redeem a mortgage passed by 
his deceased father to defendant No. 1, and joined 
defendant No. 2 as being the sub-mortgage/^ of 
defendant No. 1 and in possession of the property. 
After suit, defendant No. 1 died, and no steps were 
taken by the plaintiff within time to make his 
l/=‘gal representatives parties. 'J he suit was, how- 
ever, allowed to be continued against defendant 
No. 2, and a redemption decree was passed in 
plaintiff’s favour: — Held, on second appeal, that 
defendant No. 2 being the sub-mortgagee, and 
not the assignee of defendant No. 1, on the death 
of the latter, no cause of action survived to the 
plaintiff against defendant No. 2, and the suit 
abated under s. 368 of the Civil Procedure Code. 


Padgaya v. Baji Babaji Moholkar. 

20 Bom 549* 


Notes:— Con: 20 Mad 35. Ref: 10 G L J 470. 

48 —C. P. G. 0. 22 rr. 3, 5 — Representation 
of deceased defendant — Executor not substituted 
— Decree passed against heirs if binding on the 
estate: — 


B, one of the defendants in a money suit bro- 
ught by P, died during pendency of the suit leav- 
ing a will in fa tour of the plaintiff in the present 


49— OP CO. 22 r. 4 (1882 S.368)— Legal Repre- 
sentative-Person brought on record — Wrong per- 
son — Effect of: — 

Under S. 368 of the Civil Procedure Code, a 
person whom the plaintiff alleges to be the 1/^gal 
representative of the deceased defendant and 
whose name the court enters npon the record in 
the place of such defendant sufficiently repre- 
sents the estate of the deceased for rhe purposes 
of the suit and a decree passed in such suit will 
in the absence of fraud or collusion bind the estate 
though the person entered on the record is not 
the true representative or is only one of several 
representatives. A person prosecuting or defend- 
ing a suit of a deceased party will be accountable 
to others who like himself are also the legal re- 
presentatives or to the true legal representative. 

Kadir Mohtdecu Marakkayur v. Muthu- 
krishua Aiya»», 12 M L J 368=26 Mad 230. 

[ Notes :~Fol: 28 Mad 420. Ref: 19 M L J 671. 

50— C PC, 0. 22 r. 4; S. 104; 0. 43 r. 1 (1822 Ss. 
368, 588 cl. 18.) — Penultimate clause— Order of 
abatement — Appeal — Death of one of several de- 
fendants — Election to proceed against survivors. 

'J hough the penultimate clause in 8. 368 does 
not in words require an order of abatement by 
Court, an order is necessary declaring that the 
suit has abated: and an appeal lies from such 
order under cl. 18 of S, 588. A mortgagee is en- 
titled to waive his right to proceed against a 
surety and restrict himself to his right against 
the mortgagor and consequently when the surety 
dies after being impleaded in the suit along with 
the mort«yagor, the mortgagee need not bring in 
the legal representatives of the deceased surety on 
record, but may proceed against the rest. 

Mebdi Hussain v. Sugbra Begam, 
1903 AWN 15-25 All 206. 
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Abatement of suit (Survival of 

cause of kciionyOontd, 

Notes:— Tlic new code docs not allow an < 
appeal against an ordet» of abatement. 

51—0 P C. 0. 22 r. 4 (186^2 S. 308)— Death of 
defendant—') ime for joining his representatives 
—Dismissal of suit — Whether appeal lies. 

Where in the course of an action the defend- 
ant died and the Miinsiff dismissed the suit with- 
out giving sufficient time to j^^^ defendants 
the representatives of the deceased defendant. 

//eR that the <‘Oinse taken by the Munsih 
was not an order under sec. 308 or any other 
section of tho Civil Procedure Code, and that the 
proceedings of the Munsiff amounted to a decree 
and an appeal lay to the District Judge. 18 Mad 
496 Fol: Muthu Alagappa Chetti v. Sella 

Pillai, 3 M L T 327. 

52— 0 PC Ss.B62, 308— Redemption suit-Parties. 

In a redemntion suit, defendant No. 1 the 
mortgagee, assigned all his rights under the mort- 
gage to defendant No, 2, and died. Held, that 
his repre<5entatives were not necessary parties to 
tne suit, and s 302 and not s 368 applied. 

Nagesh V. Waman 88 P J 191. 

53— C P C 0 22 r. 4 (1882 Sec. 368)— Dispute as 
to who is legal representative — Priced are in exe- 
cution applicating — Validity of sale. 

Where there are two or more claimants to the 
estate of a deceased judgment-debtor, held that 
the decree-holder may apply for execution against 
any one of them whom he honestly and reason 
ably believes to be the same legal representative 
and if his interests in respect of the proceedings 
are identical with that of his rivals and if he acts 
without fraud or collusion he reprf'sents the estate 
even though it is decided subsequently that he has 
not the proper representative. (14 Mad 451; 2n 
Mad 230; 3U Pal 1044 Kef. to; 32 Cal 296 JLxpl 
77 Mad 186 Dist 15 Mad 399 at ^00, Not iVppl) 

Ramaswami Chetiar v. Oppilamani Chetti. 

6MLT269 = S3Mad 6=19ML J 671 = 
4 Ind Casl059. 

54— 0 P C. 0 22 r.4; S 50 71882 Ss 568, 108, 234} 
— Ev paHc decree against a defendant — Applica- 
tion by representatives of the defendant to be 
brought on rbeord, maintainability of.An e-vparie 
decree was passed against a defendant in a suit. 

after the d^ath of snob 
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cause of kc\ion)-Oontd. 

defendant, by his representatives, praying to set 
aside the decree under S. 108 of the Code and to 
add them (the representatives) as the legal re- 
presentatives of the oiiginal defendant, 
where a defendant dies before a decree, S. HC8 o 
the Code provides for an application by the re 
presentatives of the deceased defendant to be 
brought on record. In this case, the defendant 
died after decree. The section applicable 
decree is 23 1 of the Code, which does not nutho- 
rise any application to be made by the represen ta 
tivesot the deceased judgment-debtor to bring 
them on the record but only authorises the plain- 
titfs to make such an application. 8. 108 of t e 
Code only authorises applications by the defen 
ant against whom an ed'— parte decree has been 
made. Therefore, the application could not be 
entertained. Sambasiva Chetti v. Veera 

Perumal Mudali, 28 Mad 361. 

55— Mother’s interest on— Partition — Civil 
Procedure Code (Act XIV of 1882) S. 361 ill (c).- 
— D. a Hindu Mother was allotted a one-third 
share of certain propel ties on partition, A suit 
was brought by her for a relief, restraining the 
defendant from encroachments on her share. The 
defendant compiomised by an agreement to pur- 
chase her share of the property. The question of 
the value of her share was to bo decided by the 
arbitrators. After the award of the arbitrators was 
filed but befoie a decree could be drawn thereon, 
D died leaving two s^ns. The sons obtained an 
e,v parte order to revive the suit in their own 
names. On the defendants application to set 
aside the cd parte order as the suit abated on the 
death of D it was, held, that on account of the 
death of D the suit did not abate, and the right 
of action on the award survived to the sons. 4 
C W N 280 Affirmed in appeal in, 

Chooney Money Dassee v. Bam Kinktii* 
Dutt, 28 Cal 155=5 C W N 242. 

55^—0 P 0. 0. 1, r. lO-Partition-dccree-Execu- 
tion — Death of plaintiff — Abatement of suit — 
Application to set aside <ibatement — Limitation 
Act (IX of 1908). Art. 171 — Court — Inherent 
^ Poweis — All parties to be before Court in parti- 
tion-suit — Addition of parties. 

i In a partition-suit, a decree was passed on the 
» 6th April 1892 on a compromise One Revchand 
who was a defendant in the suit died on 18th 
i October, 189-3, leaving him surviving a mmof 
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son named Lukhmichand who attained maiority 
on the 7th February 1907, He made an applica- 
tion on the 16th April 1910 tor bringing him on 
the record and for issuing a commission to effect 
a partition according to the rights declaied in 
the partition-decree 

Held, (1) that the auit abated, as soon as the 
0 P. G. of 190'? came into force, so far as regard- 
ed the applicant’s father who was a party, and 
the application to set aside the abatement by 
adding the applicant as the legal lepresentative, 
not having been made within sixty days, was 
barred by article 171 of the Limitation Act of 1908. 

(2) that, in a paitition suit, all the parties 
ihould be before the Court, and there was noth- 
ing in the C. P. 0. (Act V of 1908) limiting oi 
affecting the inherent power of the Court to make 
such orders as mitjht be necessary for the ends oi 
justice, and under 0. 1, r. 10, the Court might, 
at any stage of the proceedings, order that the 
name of any person, whose presence might be 
necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all 
the questions involved in the suit, be added. 

Lakhmicliatid Rewachand v. Kacliubhai 
Gulabcliand, 13 Bom LR 517. 

56— Plaintiff sued R for damages for wrong- 

ful arrest and prosecution. R died pending the 
suit. JE[4d, that the suit was not one to which 
Act XII of 1855 could be applied, the alleged 
wrong having been committed more than a year 
before R’s death, and that as the wrong did not 
benefit the estate ot R, the remedy could not be 
pursued against his representative, but the suit 
must abate. Haridas Ramdas Lakhasa 

V. Ramdas Mathuradas, P J (1889), 53 = 
I L R 13 Bom 67?. 

Notes: — Dist.* 26 Bom 697. Ref: 8 M L J 180. 

31 Cal 4u6. FoP 28 Mad 487. 

57— C\ P C. 0. 22. r 10 (1882 S. 372 )— Civil 
Procedure Cole (Act XIV of 1882) Sec. 372 — 
Parties, Substitution of -assignment of the rights 
of a plaintiff— Substitution of assignee— -Limita 
tion Act (XV of 1877), 8. 22. 

When the name of the plaintiff removed 
from the record and that of his assignee substitu- 
ted in its place, the provisions of section 22 of 
tbe Limitation Act are applicable and the suit 

C, C. 4 


Abatement ( suit ) 

4 SUI|VIVAL OF CAUSE OF ACTION -Contd, 

must be dismissed if it is barred at the date when 
such substitution takes place. ( 25 Gal 409 Appr: 

5 Cal 720 Disapproved and Distd. 

Abdul Rahamati v. Amir AH, 5 C L 486 = 
11 C W N 521 (F B)«84 Cal 612= 
2 M L T 312. 

58— C. P. C. 0. 22 r. 10 (S. 50) (Ss. 372, 234) 
— “Assignment, creation or devolution of any 
interest” — Transferree of interest— Pending suit — 
Execution against assignee of personal decree 
against assignor: — 

A & Co were sued by B and pending the suit 
the business of A & Co were sold to C, but A & 
Co continued to manage the business of C as O’s 
agent. A personal decree was obtained against 
A tk Co. and execution was sought to be had 
against C as A Go’s representative. Held, ihfit 
neither 8. 234 nor S. 372 applied, there having 
been no assignment, creation or devolution of 
any interest, within the meaning of the section, 
the liability not being a proper subject of an 
assignment. (80 Cal 261 Fol). 

Arbuthnot Industrials Ltd. v. Muthu 
Chettiar, 81 Mad 4H4. 

59 — G.P.C. S. 368— Suit for damages for mali- 
cious prosecution-Cause of action accruing in For- 
eign State, but suit instituted in British India — 
Discharge of plaintiff informer proceedings- Death 
of d'^fendant pending appeal — Abatement of 
appeal — Civil Procedure Code, 1882, Sections 
3e»8, 582, and Act XII of 1855, Section 1 — “Rea- 
sonable and pi'obable cause”. — 

Upon a charge of theft, brought by defendant 
in the Courts of the Kalsia Sta^e, plaintiff was 
arrested and kept in custody for about six weeks, 
but was subsequently discharged after full en- 
quiiy had been made into the truth of defend^ 
ant’s allegations. Thereafter plaintiff instituted 
a suit in the District Court, Umballa, within the 
jurisdiction of which defendant was resident, for 
Rs. 3400 as damage for malicious prosecution. 
Defendant travel sed the allegations in the plaint, 
and further pleaded that plaintiff could not sue 
in a British Court on a cause of action which had 
arisen in Kalsia State. The Court overruled this 
objection and awarded plaintiff Rs. 610 as dam- 
ages, whereupon both parties appealed to the 
Chief Court. Pending the appeal, defendant died, 
and his son was brought on the rf‘oord as his 
wpreRentfttiw, awl at liearing it wftsconteo(^. 
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edon hi8bahalC,(») plaMS’s appeal bad 

abated On defendant’s death; ( !') that plaintiff 
bad not proved that the .ilK jf!* I nnlicions prose- 
cution amounted to a toitiou& act lege lot < >hliiti 
connnhn ( t. <?., of the Kalsia Stite ) as weil 

(i of British India); (jti) that the 
former proceedings had not resulted in the ac- 
quittal^ but merely in the di'sehaege^ of the plain- 
tiS; and (a*) that, in any event, defendant bad 
not acted without' ‘reasonable and probable cause ’ 
in charging plaintiff with theft. 

Held, as to (/), that plaintiff’s appeal did not 
abate on the death of defendant as afoiceaid, as 
to (i/), that the plea not having been raised in 
the Lower Court in this form, could not be raised 
In the Chief Court on appeal ; and as to ( th ), 
that a discharge after full inquiry is better proof 
of the innocence of an accused person than an 
acquittal. 

But held^ upon the facts of the case, that 
plaintiff’s suit for damages nmst be diMuissed, 
inasmuch as defendant bad not acted without 
reasonable ,nnd probable cause in chaiging plain- 
tiff with theit.— Bhag-wan Singh v. Pandit 
Joti, 4PR1897 

60-0.P.C.0. 22 r. 10. 3 (\ ) (1S<^2 Ss.372 and 
365) — Meaning of ‘other cases’ in S.372-Mortgage 
-Order absolut*^ for sale— Oepth of di'm'ce- 
holder pending suit — Applicatiu i Coi snbstituinn 
by legal representatives of a decree-holder if un- 
der S. 372, C. P. C. Tne words odicr cises‘ in 
S. 372, C. P. C., mean cases other than those 
specifically mentione^^ in the previonv sections in 
Chapter XXL If, therefore, the preceding sec- 
tions, though they may have dealt with thee\ent 
of death, have dealt so with partienbr cases only, 
other eases will fall under S. 372. R. 3a5, C. P. C., 
refers to death only as occurring before decree. 
A mortgage suit, e’ven after a decree has been 
made and an order absoltute for sale has been 
passed, is a pending suit until the sale actually 
takes place, and an application made before 
sale by the legal representatives of the deceased 
decree-holder for substitution would fall within 
S. 372, G. P. 0, 23 All 331, 334 ref. to. 
BhtigwatiDas Rhettry v. Nilkanta Ganguli, 

9 CWNm 

Notes:— Pol. 2 0 L J 288; 13 0 W N 787. 

01— Where the Court appoints a receiver of 
iPiolyeut judgment-debtor, it 




Abatement i^suit) 

4) SURVIVAL OF CAUSE OF ACTION -CmUd. 
cannot disebarge th» insolvent until the receiver 
has made his leport. 

Ghanmslapa v. Hari, ^ ^ 

62— C.P.G. 0. 22 T. 10 ( S. 372 ) — He* 

cree in mortgage suit asRigned beforepassing order 
absolute for sale-Assignee of mortgage decree. 

An assignee of a mortgage decree order abso- 
lute can be made a party under S. 372, C. P. 0.. 
to an appeal against his assignor; but be cann<‘t 
raise any defence of the plea of limitation to the 
appeal which could not be raised by the assignois. 

Clmnni Lai v. Abdul Ali Khan, 

23 All 331. 

03_O. P. C. 0. 22 r. 10 Q‘^^2 R 372) — G. 

P. 0. —Pendency of mortgage suit -Objections 
undei s. 372 not ‘appealable. 

No appeal lies against an order allowing 
objections under Section 372 0. P. C. A mort- 
gage ih to be considered pending within the 
meaning of S. 372. C. P. 0 , until the conditional 
decree is made absolute. v» 0 W N 171 and 23 
All 331 Bef. to. Fana v. Tetka, 2 N L R 178. 

S^.-O.P.C.O 22 r 10(1882 S.372)-“As8ignment 
creation Ac., of inteiest”- ‘‘ Interest’M’he assign- 
ment by a juagment-debtnr company of its lia- 
bilities to another company, the transaction is no 
assignment, creation or devolution of interest 
within the meaning of S 372. The interest refei- 
red in the section is interest in the property 
which is the subject matter of the suit, 

Harsih Chandra Tewary v Chandpore Com- 
pany Limitad 30 Cal 961. 

Notes:— Bol; 31 Mad 464 = 4 M L T 190. 

’ 65.— Keversioners — Contingent reversionary 

heir. Where a cause of action accrues to a eontin- 
' gent reversionary heir and is barred as against 
him, it is barred as against all the sucee 8 aiv’'e re- 
versionary heirs. Jamnabai v Bharsey 

; ‘ 4 Bom L R 893. 

. Notes:— Dist: 13 M b J 360. 

I 

00 — Judicata. — The abatement of suit 

under R 371 of the Civil Procedure Code has no 
other effect than that of pre-^enting the plaintiff 
' or thoae claiming under him fmm suing again on 
the same cause of aotion. The section does not 
< 5 sy that the title of the plaintiff or those claim- 
ing under h|m is extinguished by such abatement 
, and that In any suit, biqpgbt not by but against 
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him, the plaintiff cannot hib po'^sebsion 

ox rights by relying upon lus true title. The abate- 
ment of a suit under S 371 has not the same eff- 
ect as 7'es judicata under S 13 of the (Tvil Proced- 
ure Code. Jayasing v Gopal 

6 Bom L E 638 

67. — 0 POO 22--Substitation application for 
— Privy Council Appeal — IJeatli ot parties after 
final admission and before t.ran^missioa of record 
After the final order for admission of an appeal 
to His Majesty in Council has been made by tin 
High Court, and before the transcript of the re- 
cord has been transmitted to England, the High 
Court has power to entertain an application for 
substitution of the l^gal repieseutatives of parties 
who have died meanwhile. Order 22 of the Civil 
Procedure Code, 1908, has no application to thib 
matter. No question of limit^ition can conseipi- 
ently arise. Any order for subc»ti^ution made b} 
the High Court, however is subject to the lule^ 
of the Judicial Committ-ea and such dire dions a^ 
may be given by their Lordshiub at thu hearing 
of the appeal. 

The history of the practice m this matter re- 
viewed. Jadunandan Koei? v Ramjiban Lai 

10 C L J 331 

68. —G P U 0 22 r 10 (S 372)~-S .372 not ap- 
plicahl-' to execution proceedings. M iumotba 
Natli Mitter v Rakhal Chandra Tewari 

11 C W K 752. 

69 -n P u 0 22 r 10 (1882 S. 372)-' Devolution 
of intere-bC — Interpretation. 'I'lie phrase * devolu- 
tion of interest” m S 372 ot tlio Civil Procedure 
Code is not confined in its mesnmg to devolution 
bv d‘=*ath. The legislature iiiteiided by tUib sec 
tion to provide for all cases not falling within the 
foregoing sections as to devolution by assignment 

marriage or death. Macleod v Ktsson 

6 Bom L R 995. 

70.— (Act SriV of 1882),— S. 365~~Logal re- 
presentatives— Wrong representative brought on 
record— Civil Piocednre Code (Act V of 1908). 
Order 22, rule 3, cl. [1] — Abatement, A honn fide 
application to bring the legal representatives 
(though the wiong persons) of a deceased defen- 
dant on record is an application made to the 
Court within the meaning of section 306 of the 
old Code, Order 22 rule 3, snb-rule f 1] of the 
new Code, as nut to cause the suit lo abate. 22 
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Mad 126 Appl. 26 Mad 230; 27 Bom 162 Ref. 

Mfillaprajaclu v Veeraragava Row 
7MLT43 = 5IndCaa 514. 

71. — C P i) 0 22, r 4 (1882 S 368) Ejectment 
suit against several tre‘=’pabsers — Death of one of 
the defendants-Abatement of suit- Withdrawal of 
suit with consent of surviving defendants. In a 
«ait for ejectment against several trespassers, the 
death of one of the defendants, does not cause 
the suit to abate against the surviving df^fendants. 
The right to sur'^iveb against them so far as 
their interests arc concerned. 

Where, after the death of one of the defend 
ants, the suit was withdrawn with the consent of 
the remaining defendants and the Court granted 
leave to plaintiff to bring a fresh suit: Held, that 
the leave was not uou cst by reason of the second 
defendant’s representatives not having consented 
to the withdrawal, but was operative till set 
aside on review oi revision. 33 Gal 580; Jfc Oal 
1020, U C W N 1100. 6 C L J 716; Fol. 3l Cal 
487; SOWN 442: 31 I A 71 Dist. Perumal V 
Pichan 8 Ind Cas 268. 

72. — Abatement of suit — 0 P 0 0 22 r. 10 
(S 372) Insolvency pending suit on mortgage — 
(ffli^hal Assignee not made a party not bound — 
Devolution of interest of judgment-debtor or 
Official Assignee. 

bee 372. Civil Procedure, applies to the dcvoln- 
tiuii of interest by operation of law or in Divitum 
and an Official Assignee in whom the rights of 
the insolvent are vested t luring the pendency of 
a suit can be properly made a party under Ss 32 
and 372, Civil Procedure Code (18 Cal 13 Dist). 

Where a person is adjudicated an insolvent 
pending a suit brought against him, which is a 
purely an action '•in />e?*s*iO('<’/w’the Official Assignee 
is not a prop party. S. 372, Civil Procedure 
Code, has no relation to such a case as the sec- 
tion only relates to the case of an assignment 
pending suit of an interest in the subject matter 
of the suit. (18 Cal 43; 22 Oal 259) Appr. 

Punithavela Hudaliap v Bhashyam 
Aiyatigap 12 M L J 282=25 Mad 46. 

Notes- -Dist; 26 Mad 2d0; Ref 9 C W N 
14; Dist; 12 M D J ,368. 

78. C P 0 0 22 r 4 (1882-S .i68).Death of de- 
fendant- Power to adjourn. A Court has no power 

* 
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to adjourn a suit for trial when it is shown that 
one of the defendants died leaving legal represent- 
atives and cause of action did not survive solely to 
the surviving defendants. The Coari" oannotp roce- 
ed further with the suit until the course prescrib- 
ed in S 368, 0 P C, which is applicable to such a 
ease, is taken (or until the time fixed by w for 
taking such a course has elapsed). 

Pufftisliottaina Patiiaik v Chaitana Naiko 

12 M L J 188. 

74..~C P C 0 22, r 4 (1882 S 368)— Decree pass 
ed by mistake against a deceased defendant-De- 
cre« declared incapable of execution-Remedy open 
to plaintiff. When a decree is allowed by a plain- 
tiff to be passed expfirte against a sole defendant 
who is not alive at the time of the passing of 
such decree, but of whose death the plaintiff had 
at the time no knowledge, it is competent to the 
plaintiff, on the decree so obtained being declared 
incapable of execution to apply under S 368 0 P 
0., to have the case reopened after bringing upon 
the record the legal representatives of the deceased 
defendant. Qutub AH v Dwarka Das 

1904 A W N 44 ! 

7S.— O.P.a 0 22 r 10 (1882 S 3 ?'2). Devolution 
meaning of. ‘Devolution of interest’ referred to 
by C P C, 8 372 is not confined to devolution by 
death, but to all cases of transfer from one to 
another. Rajah Sowutidra Mohan v Rani 
Shiromoni 5 C W N 307=28 Cal 171 

Notes;— Eef; 30 Bora 250; 6 Bom L R 995 
Dist: 7 0 C 73. 

76-Abatement of suit against joint tort-feasors- 
Oom promise between plaintiff and one defendant 
—Such compromise no bar to a decree against the 
other defendants. 

The plaintiff sued vseveral defendants jointly to 
recover damages in respect of an alleged assault 
committed on him by the defendants, but entered 
into a compromise with one of the defendants. 
Eeld^ that this compromise did not preclude the 
plaintiff from recovering damages against the 
pther defendants, (7 S and L, .547, Dist.) 

Ram Kunwar v. Sheikh AH Husain, (1908) 

A WN190. 

77. Leave of Court. The original plaintiffs 

in this case were H L, J A and M A, the two lat- 
ter claiming as the assignees of a moiety of H L’s 
share. Subsequently L A and U A were subsitut- 
ed for J A and M A on the ground that the latter 
had transferred their intere^st in the peoperty 
sued for the former. Eeld^ that in order to main- 
tain the suit J A and M A should have proved 
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the purchase and the payment of consuicra- 
tion. THat no proceedings having been taken 
under s 372 of tb- Code of Civil Proceduie, in re- 
spect of the substitution of I* A and M A, there 
was no assignment within the meaning of the 
statute which could enable them to go on with the 
action. Ramji Mai v Hazari Lai. 5 W N 242. 

78— C. P, 0. 0. 2‘J K 1 (S. 361)— Act Xll of 
1855 (The Legal Representatives suits) S. 1 el 2- 
Suit for damages for malicious prosecution aga- 
inst prosecutor himself — Death of prosecufcoi 
pending suit — Right of plaintiff to bring m his 
legal repre'^entatives. 

'J his Suit for damages for malicious prosecu- 
tion was instituted against the prosecutor, when 
he was alive, and, on bis death, before the final 
hearing, plaintiff sought to bring his legal repre- 
sentative on the record. Held, that the suit abat- 
ed on the death of the defendant and that plain- 
tiff was not entitled to proceed against the legal 
representatives of the deceased defendant under 
cl 2 of S. 1 of Act XII of 1855 since that clause 
had no application to an action commenced aga- 
inst the wrong-doer in his life-time, hut could 
govern only actions, commenced against the exe- 
cutors, administrators or other representatives ot 

a deceased wrong-doer. 13 Piom 677 Fol . 31 Cal 
404 Appro. Ramchode Doss v Rukmany 

Bai. 28 Mad 487 also 8 C W N 329 also 

26 Mad 499. 

79.-~~O.P.C.O. 22 r 10 (1882 S 372)-Appeal. An 
appeal lies against an order directing substitu- 
tion of parties under section 372 G. P. C: such 
an order amounts to an order di.sa Rowing objec- 
tions to substitution. Sourindra Mohan Tagore 

V Rani SMromoni. 5 G W N 307 = 

28 Cal 171. 

^ Notes.— Ref. 30 Bom 2.50 = 6 Bom L R 99S. 

I Dist: 70 C 78, 

80— C P 0 0 22 rr lo, 4f 1882 Ss. 372, J68)- 
‘ Limitation Act, S. 178 -Decree directing accounts 
5 pending auit — Limitation; 

Where a decree was made declaring that a 
I party was entitled to a share in a certain property 
. and directed the taking of accounts of that pro- 
5 perty, and the said party applied to have the dea- 

• til of certain defendant who had died after thede- 
3 cree to be recorded and the name of hts heirs sub- 

• sHtuted before the final decree:— — That S. 

' 373 CPC applied and that the right of the peti- 

^ tioner to apply for such substitution accrued from 

day to day and was not barred under Bee. 178 of 
1 the Limitation Act. The niiio in such cases is not 
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whether tht decree directs a partition or a taking 
of accounts, but whether there is a pending suit. 

5 Cal 731:8 Oal 420; 3 C W N 757 followed. 

Stif»eiidro Keshub Roy v Khetter Kristo 
Hitter. 7 C V/ N 517 = 30 Cal 609. 

81A-G P 0 0 22 r 4 (1882 S. 33S)-Suit, institut- 
ion of, in a Civil ourt-L>eatb of defendant before 
presentation of plaint-Court’s power to substitute 
his representatives — Jurisdiction. 

IJpJd^ that when a plaint is presented by plain- 
tiff for the purpose of instituting a suit against a 
defendant in accordance with the provision of the 
Civil Procedure Code, 18c2, and it afterwards 
turns out that tho defendant had died before the 
prebentation of the plaint, the Court has no juris- 
diction to substitute the representatives of the 
deceased as defendants and allow the suit to pro- 
ceed as against them. (16 Mad 319. Ref: and 12 
W R 45 approved A followed.) 

Not only is there nothing in the Civil Proce- 
dure Code to authorize the institution of a suit 
asrainsta dead man as distinct from a suit against 
his legal representative but the death of the defe- 
ndant puts an end to the suit within a prescribed 
period unless steps are taken within that period 
tor bringing in the legal representatives. 

Veerappan Chetty v Tindal Ponnan. 
3MLT 12=17 ML J 551= 
31 Mad 86. 

82- C P C 0 22 r 4 (1882 S 368), —Application. 

Beld, that the pivovisions of sec. 368 can only 

be applied, where the applicant is the legal repre- 
senative. and not when he is merely a person all- 
eging himself to be such lepicsentative. (6 Mad 
306, Cons). Vemulapati Polamrazu v Uggu- 
madi Subbarama Reddy. 4 M L T 227= 
19 M L J 33 = 2 Tnd Cas479. 

83 — C P C 022f10 (S 372) —Receiver — 
Suit in ejectment by receiver— -Discharge of rece- 
iver pending suit— Devolution of interest — See: — 

30 Bom 250. 

84 ~Oo le of Civil Procedure (Act XIV of 
1882) Sees 13 and 1-3 — First suit for revocation of 
agency -Second suit for dismissal for mis-conduefc 
-no bar -Meaning of ‘Irrevocable Agency’-Abate- 
ment. 

The plaintiff brought a suit to revoke the aut- 
hority given to the first defendant as agent for a 
tims of 1 8 years under a power of Attorney, 
which was dismissed on the ground that the age- 
ncy wis Irrevocable, The present suit wis insti- 
tute I by the plaintiff for the dismissal of the 
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first defendant on the ground of mis-conduct. The 
defendant pleaded that the suit was barred by 
res Judicata, 

Ifeld, that it was not barred. In every contr- 
act of service there is an implied condition 
that if the service be not faithfully rendered the 
employer is entitled lo put an end to the 
contract. Mayil Kolta v KumduF Eultala. 

7 M L J 87=33 Mad 162 = 5 Ind Cas 7^8. 

85— C P 0 A^t XIV of 1882, S 503— Receiver 

Appointment of new Recei ver in place of Rece- 
iver 

Civil proceedings instituted by original recei- 
ver and pending at date of appoiTitment of new 

Re^'eiver. Necessity for making new Receiver 
party. 

Where a Receiver appointed under section 
503 of the Code of Civil Procedure, institutes Civil 
proceedings and is then replaced by another Kecei- 
ver it is necessary that the new Receiver should 
be made a party to those proceedmes. Observati- 
ons on the mode and circumstances in which a 
new Receiver will be ma^e a party. S. 37^ of C F 

0 is only and enabling section. 

Akula Parades! v DbelH Jugannadha Row. 

28 Mad 157. 

86 C P 0 , 1882, ss. 366, J67 — Application 
by alleged adopted sons of deceased plaintiff to be 
brought on record— Appeal from order rejecting 
application and order declaring suit abated. 

On the death of the plaintiff in a partition suit, 
an application was made on behalf of a boy alle- 
ged to be the adopted son of the deceased to be 
brought on the record in bis place. The Court of 
ftrst instance dismissed the application and decla- 
red the suit abated. Appeals were preferred ag- 
ainst both the orders. Held, that the adopted son 
was the legal representative of the person to 
whom he was adopted and under s. 366 it was not 
competent to the Court to order that the suit 
should abate. Appeals lay against both theoideis. 

Subbayya v Saminadayyar. 
18 Mad 496 = 5ML J 63 

Notes.— [F., /O 0 G 121; 3 M L T327, :iu All 
3i#8 = 5 A L J 363=A W N 1908, 1S9; R , 
27 Badi 162, 6 Bom L R 10±1, 2 N L R. 
7, 9 0 0 351-, 12IP R 1907, J8'7=:51 P W 
R 1907; D., 26 Mad 224 = 22 M L J 380 j. 

ST buit for dissolution — Necessary parties - 

1 Party, death of —Substitution of heirs, nob m i h* 
in time— Abatement of suit: 

A suil for dissflilution and winding up of a pa- 
! rtner&hip involves the determination of the plain- 
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tiflc'B share ani the taking of accounts, and the 
plaintiff’s share could no^ be determined definite- 
ly without making all the parties interested m the 
partnership parties to the ‘^uit, and th<^ accounts 
could not be properly taken in the absence of any 
of them If on thp' death of one of the defendants 
his heirs a^e not madepirties to the suit by sub- 
stitution in time, the whole suit is to be dismissed 
even where no lelief against the deceased defen- I 
dant or his heirs was asked for specifically. U Cal 
791 ref to and foil, Srinath Pal v Hari Charun 

7 CL J 2B6. 

88 —Death of defendant pending suit— Cause 
of action, when survives against his legal represen- 
tative — No assets 

Where the manager of a temple sued the ped- 
da jiyyangar of tho temple to recover compensa- 
tion for loss of income and for expenses caused to 
the temple by his alleged refusal to give up the 
keys of the <emple and have worship duly perfor- 
med therein and, on the defendant dy'ng pending 
the suit, his successor in ofiice was brought in as 
liis legal representative, held that, whether the 
misconduct on the part of the deceased defendant 
was regarded as a tort or as a breach of contract 
of personal service, in neither case the cause of ac- 
tion survived against his legal representative, for 
the reason that the misconduct was one purely 
personal to the deceased and did not in any way 
benefit Ins estate. Satagopa Ramanuja v 

Mahabir Dossji 8 M L J 180. 


Mababir Dossji 8 M L J 180. 

Notes ;-li Bom 07 7 Ucf 

88 i — Abatement — buit to declaie invalidity 
of rcIiiHiuishment deed as against ones rever- 
•-ionary lights — Dcaih of jilaintiff — Cau‘'e of ac- 
tion— ether t>ui\i\es in favoui of legal repre- 
sent at ivcs. 

A. suit to declare a deed relinquishment 
invalid ns against one’s reversionary rights abates 
on the death of the plaintiff, and the cause of 
action does not snniie to bis legal representa- 
tives. 27 Mad 588, Pul.; 83 Mad 843, expl: 29 
Mad 390; 11 M L J 7o ck 38 I A Ref. 

Kommeneni Chinna Vecrayya v. Kom- 
meueni Lakshminarasamma, 11 MLT184. 

88^ — Pre-emption — Wajib-ul-arz — interpre- 
tation of document — Custom or con ti act — Abate- 
ment of suit— • Share of each vendee specified in 
sale-dcc’d — Death of one such vendee. 

In a suit for a pre-emption bas-ed upon the 
ma/jlh-id'ay'z^ the plaintiff relied upon an entry 
in the wa/)ih-uL'(n*2 of 1870, which ga^e a right 
of pre-eiPption to (1) a real biothei, ( » ) a near 
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brother and (.1) other co-sharers in the village. 
The defendants, on the other hand, produced 
the wtqih-Hl‘a)z of 1860. in which the right was 
given in these terms. ‘‘ If co-sharer wishes 
to transfer his proprietary rights by sale or 
mortgage, first let bim transfer it to a real bro- 
ther or a near biotbei or to other {K)-sharers, and 
in case these refuse or decline to pay the pioper 
price, the owner may transfer whomsoever 
he pleases”. UrUh that this being the whole of 
the evidence in the case, the existence < f the 
custom w’as not disproved and that the later 
explained the ambiguity in the 

earlier one. 

Held, also that, wdiere the sale was mado to 

threesetsof vendees, the share of each of whom 

was specified, .and one of them died «nd his 
heirs were not brought on the lecoid till after 

six months, the suit did not abate in respect of 

tie shares of the other two sets. Eiikam Singb 
V. Thskur Das. 8 A L J 1135. 

2 ABATEMENT OF APPEAL. 

(5) Death of Appellant. 

g 9 _( 5 ) Death of appelant. —Death of appell- 
ant.— The death of an appellant was belt to be 
no reason for the abatement or postponement of a 
case which was being con<l acted b} an agent of 
the deceased dclendant. and was not in any 
wav preiudiced. Jugomohun Singh v Dabec 
Pershad. ^ ^ 1364 Act X 47. 

8MA-b. 99 0 XXI !, IT 3, 1— Sole appellant 
dying pending Mppeal — No application to 

bring repiesentatives on recoid - Vakalatnama filed 
■ on behali of the lepresentatives-Abatement-lric- 

“ gulaiity not affecting merits. 

• ' An appellant died aftor filing his appeal and 

no application was made to tiring his representa* 

^ tives on the lecord, but a f ahaJainama was filed 
^ by a PDader on behalf of the representatives and 
^ the appeal was heard and the suit decreed In the 
name of deceased appellant: 

^ WeJ(L that this was not a mere ir»’egularity 
which could be cured by S. 99 of Code of i908 and 
" that the appeal had abated. Badal Khan v 
'* MuTtaza ® CaR^977. 

90— Dea+h of j)ndo^ ma defendant. 

Thedeathof a /irc./om/r defendant, who had 
appealed along with the other defendants who 
could have maintained their appeal independent- 
^ ly of the said /;rc./crw^/ defendant, does not serve 
Y to abate the appeal of other defendants. 

Ashiq Husain v Asghafi Begatb- 4 A L 809 
. * ;=»30 A119St=.A908WN21. 
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91 - Code of Civil Procedure ( Act XIV of 
1«82), Section 6^?8 cl. 18 — Order reiecting an appli- 
cation fo^ snli«titutioTi — Appenl. 

Reid, that an ordei rejecting an application 
made by persons claiming: to be the legal repre- 
sentatives of a deceased appellant is an order 
within the meaning of section 588, clause 18 of 
the Code of Civil Procedure.and it is not neces^jary 
that the dispute referred to in section 387 of the 
Civil Procedure Code, must be one between rival 
claimants as legal representatives. 

Hanwatit Singh v Ramgopal Singh. 

S A L J 363 = 30 All 348=1908 A W N 139 

92- - Suit, for malicious prosecution- Second 
appeal by defendant in a suit for malicious 
prosecution — Death of defendant-appellant — No 
abatement — 

Where pending an appeal against a decree 
passed against a defendant in a suit for damages 
for malicious prosecution, the appellant dies, the 
appeal does not abate and can be prosecuted by 
his legal representative — 26 Bom 597, opinion of 
the majority followed. — Paramen Chetty v 
Sundararaja Naiek. 26 Mad 499. 

93- C P 0 0 22 r 1 (1882 S 36i)— Abatement 
of appeal — Right of next reversioner to prosecute 
appeal;— An appeal by a plaintiff reversioner 
against a decree passed against him dismissing his 
suit abates on that reversioner-appellant’s death, 
and his son, though the next leversioner, cannot 
prosecute the appeal. Sakhyahari Ingle Rao 
Sahib V Bhavani Boyt Sahib 27 Mad 588. 

Notes— Disip- 29 Had 390 FB = 16 M L J 
807 =:1 M L T 188. 

94 -An appellant having died an I tui npph- 
cftHon having been made before the lapse of two 
months to enter appearance on behalf of the. 
representatives, the appeal was held to have 
abated Khettronath Dcy v Goss sin Dass 
Dey. 11 W R 543. 

Bhagian v Palmer 20 W R 267. 

95~0n the 15th April, 18^^6, at the adjourned 
hearing of this appeal, the counsel for the appe- 
llant stated that he had been informed that his 
client was dea 1, and had been dead since th® 
beginning of 1885. Meld,, that under these circum- 
stances the first paragraph of s 866 Code, of Civil 
Prwedure applies, and a«t no application has been 
made by any one claiming to be the appellant’s 
legal representative, to be brought upon the 
record under a 3G5, the appeal abites. Gregor 
Grant V The Oudh and Rohilkhand Railway 
4^ Company. 6 W N 90. 

9g_-Civil Procedure Code ss. 102 (1882, ss 865 
866) and 818 (1882, n 661) and Act XXITT of 18GI, 


s 37 (Act X of 182, s 682)— Issue based on object- 
ions by respondent — Where the special appellant 
died after the HighComt had referred for trial 
the Couit below an issue based upon objection s 
taken by the respondent under s 348 of Act VIII 
of 1859 — M.eld that the appeal must abate in 
accordance with s 102 of Act VIII of 1859 and 
s 37 of Act XXIil of 1861 ; and that the respon- 
dent does not require that it should proceed, 
in order that he might have an opportunity of 
taking objection to the decree of the Court below. 
If the respondent desires to secure the right of 
asking for decision on his objection, he must file 
a s'^parate appeal. Jaita Bin Kalu v Balti 
Bin Raghn 3 B H C 81. 

Notes— Ref: 10 B H 0 R 81)7; 28 Bom 692. 

(fi) DEATH OF APPELLANT DURING 
PENDENCY OF APPEAL. 

97— S.366 C ? C— AppIi('ation for substitution 
— By one only of several representatives. 

When a sole appellant died daring the pen- 
dency of his appeal leaving thre<» legal represe- 
ntatives, and only one of such legal represen- 
tatives was brought upon the record in the place 
of the deceased appellant within the prescribed 
period of limitation. that the appeal must 
abate. Either all the legal representatives of the 
deceased appellant should have been bro ight up- 
on the record as appellants, or, if any had refused 
to be joined as appellants, they should have b«en 
brought on as respondents. Ghamandt Lai 
V Amif Begam. 16 All 211, 14 W N ?2. 

Notes;— Con: 28 Mad 125, 25 All 27. Ref: 22 
All 222; 26 Mad 230; 28.5, Dist: 12 M L J 368; 25 
All 27. Fol. 30 All il7= cl908}W N 41 = 5 A L J 62. 

98 — Sections 365 — 556 558 — Legal represen- 
tative of a deceased appellant — 

When the legal representative of a deceased 
Plaintiff or Appellant applies under section 3(55 
Civil Procedure Code within the period allowed 
by Law, the Court shall place him in exactly the 
same position (supposing of course that the right 
to sue or appeal survives) as the Plaintiff or 
Appellant held at the time of his Oeath, in respect 
of the suit under litigation. 

Bhopat Singh y Gayaram. 4 C P L R 183. 

99— Death of sole appellant -Nullity of decre*^ 
—Remedy — 

F., the sole appellant bebire thf* Divisional 
Court, died while the appeal was still pending, 
i but after the death of F, the sons of F applied 
I to have their names placed on the record in the 
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mom of their (lecea<ied father This application 
wa-. lei oted by the Divisional Court for default 
When the appeal was heard on the merits no 
obiection was raised by either party and the 
appeal was decieti in the deceased appellant s 
favour 

Seld oa the revision side, no appeal being 
competent that the proper ordei to pass was one 
setting aside the decree of the Divisional Judge 
as a nullity leaving either party to make any 
Tpohcation which he might be advised to make 
to that Comt with a view to re op»nmg the case 
ChaunniLal y Farida 78 PR 1891 
100 -c POO 2 362)-Parties 

-Death of sole appellant-All representatives not 
brouc-ht upon the record -Abatement of app-al 

The'sile appellant a \tuha nma Un, died pending 
the appeal leaving him surviving a widow t« o sons 
and two daughters The two sons applied to have 
themselves biought on the lecord as appellants but 
a.il not ask that then mother an I sisters should 
bSe part’ to the appeal An application to 

that effect made by the respondents was not 

nnoti by Lowpi Appellate Couit. Held 

Sslfit was the duty of the sons to have brought 
upon the record, eithei as appellants oi respon 
other representatives of their father 
vai:! they ha 1 not done so the appeal abated 

^ ' H'^idap Husain v Abdul Ahad 

O M L T 207=5 A L J 62 = 30 All 117 
3 m b I =1908 W N 41 

^ 01 — Civil Procedar Code (Act XIV of 18s2) 
Sections i66, 372-l>eath of appellant during pen 
dency o! appeal -Sait against sovereign as Ruler 
s,tT,te— Public ranotionary-ltvidence let (I of 
1872) Section -jT (8)-Daring the pendency in 
the Chief Court of an appeal fiom a decree given 
acramst the Maharaia of Kashmir dating the 
Ufefcmeof thelateMaharaji the Maharaia died 
andasnoappUcahonvvas made within 60 days 
to pata repiesentative of the deceased appellant 

upon the record it was contend d for the lespo 

ndent that the appeal abated under Section 366 

Oivd Procedure Code It appeared that the sn t 
was not to enforce any liability contracted by the 
dafen lant personally but that the deciee must 
be tak^n to have b-^en passed against the Maharaja 
Ruler of Kashmu, and that he must be legard- 
pI as having appe>=tl^d against it in that capacity 
TteU^ that as the Court was bound, under 
Spcfion 57 oUusei?ofthe Evidence Act, to take 
notice nf the facts that the State of 
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its Sovereign recogni/ed as suth by the Biitish 
Crown, and as the decree was agiinst the \1 thi 
raja m hiscapac'ity as Rilet of the State, and wis 
appealed from bv h m m thrt cipanty the 
appellant must be legai led as i public liuut 
lonaiy who was sied undci, ml ippeak I o) 
bis oftioial debignation md the rpp‘ il did ii it 
therefoie abate undei Section ibi> of the Code 
as the tiue appellant w xs not deal tin decree 
not b^mg agams^ the Mm'^ixjx m his puvate 
capacity, and the State ^ h ch 1it i pi ent 1 for 
the purposes of the suit still evistmg 

Maharaja of Kashmir v Mohanlal 
( 51 PR of 1886 Civil ) 
102— One of th*^ appellants dying peittiing 
the appeal — Repic-ht-iitative of the d ceised n 
br^ugnt on recoi i~\Il p^is) is interested u it 
befoie Court— Abat*»ment oi appeal 

One of the appellants against a i unt decret 
died during the peuden'^y of the appeal m the 
Hisfh 0)urt His lepic entative*. were not biought 
on the reeoid // 'd tha*" ^he appeal m is abati 
as the Court had not b^f^re it all thos"* peisons 
whose mteiest might b aifctel bv th<^ deciee 
(23 All 233 Fol ) Ram Lai v Debt Singli 

4 Ind ras385 

See also cases tinder 
CPC (1908) 0 22 
l03-\ppeal-ri\il Pi>edau Ode 1883 
S6(i —Application by legxl lepieseiitatut t) car 
ry on appeal — ihe mp Hints fithei having 
died during the pen lane} of an appeal lodgi I 
by him a notic*^ wxs snivel up>i the appel 
ants two aiult biotheis biittucy having fad- 
ed to appl) within sixt'^ dxys tSu appdUnt 
wh") was a minor applied sev i il months 
afterwards to be put on the riejil ui his de 
ceased father s pi ICC xs his Icgxl lepres ntatns 
which was done 1 li^ ass d«nt Judge whoheAi 
e^ the appeal vvas of ipiiiion that in conse 
quence of the omssnn on ihe pait of the bro- 
theis of the appellant to apph the appi xl 
abated and he pass( 1 n nidei act oi iingly 
Eeld that the application having b en made by 
the minor son w thin the time limited by law 
the ordei of abatement made by the liidgewas 
wiong Althxugh the complete legal represen 
tation vested in the minor son and his two 
brothers, s 866 or the Civil Procf^dure Code only 
required an application to be made by a person 
claiming to be the legal lepresenUtiye, in ord^r 
to prevent an order of abatement being made 
of % hxQihm Vfw wUlitig lo tave 
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n«me placeil on the record, the respondent 
was entitled to have them made defendants, so 
that they might be bound by the decree. The 
minor son could then proceed alone with the 
appeal. Bhikaji Ramchandra v. Ptirsliotam 

10 Bom., 220. 

Notes:— Diss: 17 Airi72. Con: 23 Mad 125; 
12MLJ 368. Eef 18 Mad 49fi; 16 Bom 23; 27 
Bom 16i. 

104-C. P. C.O. 22 r.l (1882 S 361)-Rightto sue- 
Appeal— I’leath of appellant— Auction fur libel 
—Legal representative* The words 'right to 
in S. 361 of the Civil Procedure Cnde must be 
interpreted in their ordinary meaning, namely, 
the right to obtain relief by means of 
legal procedure. It does not follow that the right 
to appeal against a decree partakes of the na- 
ture of the original decree. Plaintiff sued to re- 
cover damages on account of a libel, and obtained 
a decree for damages against defendant. Defend- 
ant paid the amount of the decree and filed an 
appeal in the High Court after which he died; 
his son was then brought on the record as his 
heir and legal representative. To this ii was 
objected that at defendant’s death the appeal 
abated and his son had no right to continue the 
sarnc.-ofTcZr/, by Pulton and Crowe. J. J.. (Candy, 
J., dissentient) that the appeal did not abate. 
Where the claim has been perfected by jndg. 
mont, the nature of the relief claimed on^ppcal 
stands on a different footing and there can be 
no abatement. Gopai v Ramchanclm 

4 BomL R 325 = 26 Bom 597. 

10^— Abatement of suit— Sections .'6.5, 
H ’.6— Death of sole appellant— Abatement 
of appeal— L«ga] representative- -Right to sue. 

JTeld^ that the words “legal reprasentatiw-*'* 
in Sactioii :"565 of the Civil Procedure Code must 
be read in connection with the “r^ght to sue” 
which is involved in the case before the Court 
and that unless the person applying fo be con- 
sidered the ‘‘legal representative’’ can show that 
he is the person to whom the ‘‘rig’uL to sue” 
involved in the case desc'^'nds or survives by law, 
he is not that right the “legal represe'itn- 
tive’ within the meaning of Section 36>, Oiiil 
Procedure Code. Harnam Singh v Bacliataf 

23 P R 1889. 

106— Abatement of suit— B. 365-Civil Proce- 
dure Code, Sections 365, .*^66, 367 and 582— Suit 
by widow with life-interest to recover from 


Abatemsnl ( Appeal ) 

6 DEATH 07 APPELLANT-DURINSr 
PENDEP^CY 07 APPEAL- fW#. 
collarerals property of her deceased husband-— 
Legal reprebciitative of .such widow for the pur- 
pose of continuing the suit or appeal on widow’s 
bch-Mf — D it l?rahmins of Iviujrnr, tahs'l Shakar- 
garb, Oio’daspur District. 


The plaintiff, who was the widow of one H. R., 
sued to rc'^ove" from the defendants, collaterals, 
of H. lb, a poition of her husband’s estate, of 
which it was alleged they had tak^^n wrongful 
possession. Dining the pendency of her appeal in 
the Chiei: Coiirbthe pbiintitf died, and applications 
by the widows of other collaterals of H. B. who 
claimed lo be brought upon the record and to 
continue the ap[> ^al us representatives of the 
deceased iipP'^jlanhwece r-'si'-ted by the defendants 
on the ground that, the d.^ceased bad only a 
iifo uiterest in rhe pi'opei ty and practically left no 
heir— the succ 0 S'^ii>n g<*ino to heirs of her 
deceased hutii and— the ligl t lo appeal did not 
survive, and that Die appeal ought therefore to 
abate. 

The deceased H. R , was a itat Brahmin of 
Kanjrur, tah'^d Bbakargnrb, (bu'daspur District. 

Ilehh that the tight to appeal survived to the 
heirs, whoever they miglit be of the late 11. R. 

IZeld, also, th it as all the parties interest- 
ed in the result of the present anplication were 
parties toaneo’ijmt h.ought in order to de- 
termine 1he(rtcstion oftherlglit to succeed to 
the properly cf [. R the proper order to pass 
at the present ■>‘ngj wi-s to direct under Sec- 
tion 3^7, C.\il prueedure Code that the appeal 
should bj ritay“d until the fact as t") who wa« 
the legal lepiPN nhiUve of Mussammat L had 
been tried nun deitrmioed in such suit. Mus- 
Simmal Lachmi v Amin Chanci 

97 P R 1898. 


J07-C. (f. C. Bs. 3a5 and 366: -Death of appellant 
— T’vo out of ionr rep resen tat I ves substituted for 
appdlent — 'I’lie >thf*r iwo m?^de respondents after 
time — Ab.iteiuf nt — rdmitation Act, Ait, 175-A 
All Jhe h .ml rupresentati of a deceased 
appellant should, if p'vdlde. join in the applica- 
tion to Lie (‘omt to be m-ida parties in place 
of thedeceasi-d. But, if, b\ leaaon of the igoo- 
rance of the fc'rhbm.oc of otlier reprosentatKes 
or of the unwiilingnes^ of some of them to join 
in the applic''tion or of the /Me belief on 
the part of some, of exclusive title, or for any 
other like on use they arc not able lo join, those. 
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who afijree may apply, within tho period limited 
by Art 175 A of the Limitatio'^ Aot, to be mode 
parties so as to save the procepdiiis^s from abate- 
ment under S. C P C 10 B 220 and 16 All 
2 ll considered. Mtisa’areddi v Ramayya 
23 Mad 125 = 9 M L J 313 

Notcs-Ref 26 Mad 235; S C W X 843. 

Dist 26 Mad 230; 12 M L J 36«^. 

108 — G. P, 0. s. :i68 — Cross appeals — 
Substitution of names. ] Wheie in a suit 
decreed in part in the first Court and pending 
cross appeals, the plaintiff died, and a paity 
was substituted as his legal lepiesentativc in 
the plaintiff’s appeal, but no application was 
made by the defend rnts for substitution in their 
appeal, and both appeals were subsequently deci- 
ded in the plaintiff’s favoi, Reid that the title of 
the person added as legal representative in the 
plaintiff’s appeal to execute both decrees as sueh 
legal representative was res jttdtrfda and was not 
affected by the defendant’s omission to bring such 
person on the rocord in their appeal undei s 368 
of the Code of Civil procedure. Saonli Bibi 
V. Kaput? Chand. 8 W N 83. 

109-O.P C\ 0 22 rr 1,5,3 0 41 r 4 S lo7 f5),0 52 r 
11 1882 Ss 361 302, 363, 644, 582 — Appeal -Parties- 
Death of one of several appellants — Mirvival of 
right of appeal — Abatement of r; ocal. 

Where several plaintiffs or dtltndanls joiritly 
appeal against a dp'^Tpe to which .544 (f tip 
Code of Civil Procfdure applies, the death of one 
of such appellants, if no legal repicbontative of 
thejdeopased appellant is brought upon fhe recoid 
within limitation, can only havethe effect of caus- 
ing the appeal to abate so far as the deceased ap- 
pellant was concerned: it cannot have the effect 
of causing the appeal as atvhole to abate 22 . Bom 
718 ref. to: 16 All 211 dist: 22 All 222 overruled. 

Ram Sewak v Lambar Pancle 
1902 A WN171=25 All 27. 

Notcs-Ref 5 0 L J 393. 

110-Guardian and Wards Act VIII of 1850 ss 
7 (3). 8 (a) H— Mother and grand-mother contest- 
ing guardianship of a minor, grand-mother leav- 
ing her claim on a will— Death of grand-mother 
pending the proceedings— Brother of grand-mo- 
ther applying to continue the proceedings Pro- 

ceedings abated on her death. 

The guardianship of a was contested by 
tbe md by the ^a^dmofeher of the minor 
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basing her claim upon a will. The Court of first 
instance decided in favour of the mother. The, 
grandmother preferred an appeal, and while this 
iippeal was pending she died. Her brother ap- 
plied to ha''^e his name entered on the record as 
her re} resent ative and to he allowed to continue 
this appeal. 

Held, that the brother had no right to continue 
the appeal, as the objection raised by the grand- 
mother to the appointment of the mother to 
the guardianship was purely a personal f>ne 
it was based upon her own appointment by the 
will cf the minor’s father and it ceased on her 
death. Gangabai V Kashibai 1 BomLR363 

= 23 Bom 719 

111 — Gift of land — Suit for Cancellation- 
Death of one of the appellants— Effect — Want of 
landloid’fe consent to gilt— S. 34 Punjab Tenancy 
Act. 

After the liling of an appeal against the decree 
of the Lower Court setting aside the gift by one 
defendant in favour of anothei. one of the appell- 
ants, the donor— defendant died. Held, that the 
appeal did not abate even though no legal repre- 
sentatives of the deceased were brought on record 
as the donee could alone have instituted the ap- 
peal independently of the donor. Held also, that 
wheie the landlord is no party to the suit and does 
not choose to contest tho tenant’s action s. 34, 
Punjab Tenancy Act will not empower strangeis 
to question the tenant’s alienation on the ground 
of want of landioid’s consent. Karim Din ? 

109 P R 18SI 

112-C PCD. XX], rrdO, 21, 8.48 (=s,230,Oiv. 
Pro. Code, ]88^)— Abatement of appeal — Calcula- 
tion of time. 

An appellant died while his appeal was pen- 
ding in the High Court. The High Court made an 
order to the effect that the appeal had abated 
and that the respondent was entitled to his costs. 
Reid, that the order was in effect an order confi- 
rming the decree of the lower Court, and the 
decree-holder was entitled to the benefit of twelve 
years, limitation calculated from the decree of the 
appellate Court. Muhammad Razi v. Karba- 
Lai Bibi, 7 A L J 58=32 All 136=5 Ind. 

Cas 473 . 

Notes— 23 All 124 Dist; 34 Cai 874 Fob 
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(7) DEATH OF ONE OF TWO JOINT DE- 

CKEE-HOLDERS.-C««rR 

113— -If one of the appellants dies and bis 
representatives are not brought on the recoid 
within the prescribed period, the appeal abate-^. 

1 i W.N.22 referred to. 

Kamalpat t. Baldeo 22 All. 222- 

20 W N 24. 

Notes— Dist: 2H All 22. Ovei. 25 All 27. Re»^: 

.5 0 L J 39 ). 

113 A-U F C S. 544 — Joint decree — Joint appeal- 
One of the appellants d.ying during pendency 1 1 
appeal — Representative oi deceased not brought 
<^n record — Abatement, 

Where several defendants jointly appeal again- 
st a joint decree, to which S. 544 of the Code ol 
Civil Procedure, 1882, applies, the dea^b of one of 
such appellants, if no legal representative oi the 
deceased appellant is brought on the record within 
limitation, can only have the effect of causing the 
appeal to abate so far as the deceased appellant * 
concerned. It cannot have the effect of causing 
the appeal as a whole to abxte 25 All. 27. V\ 9] 
All. 222 overruled. Ram I.al v. Debi Singh 

10 Ind Gas 27 

114-0 0 0.22 r.4 Js./07 (2); 0. 22 r. lI(I882Ss 

B68, 582)- Out Of six decree-holders, four filed a 
suit under s. 283 Code of Ci\il piocediire. and, 
having lost in the first two courts, appealed to 
the High Court. Pending this appeal the other two 
decree- holders, who were "’ade defendants in the 
suit, died, but their represents feivcs were not bi« - 
ught on the record. Held, the appeal did not abate. 
(%andpr jSiUf/h r. KJnm((dh<(f 22 Bom 718 ref. tn. 
Kamlapai v. Bdldciu 20 W. N 24 distinguished. 

Alla Baksh y. Madho Ram 23 All 22== 
20 W N 163. 

Notes. — Hef; Bon tod. 

(8) DEATH OF PRINCIPAL PENDING 

APPEAL. 

115 — Death of principal pending appeal— 
Principal and agent. - The plea of abatement on 
account of the death of the principal, pendingtbe 
suit in appeal before the Lower Appellate Court, was 
disallowed, it being shown from the circumstances 
of the else that appellant, though an agent, inten- 
ded himself to be the plaintiff. Had he acted as an 
agent, the whole authority was determined on the 
death of the principal, and thi* appeal must have 
abated until resumed by substituting the heir of 
the deceased principal as a party to the suit. 
Thornhill y. Taylor I Agra, 215. 
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APPEAL— 

116— -Abatement of appeal. — Where one of^the 

detendants in a mortgage suit died pendingappeal 
and no application was made to bring on record 
his legal representative as a paity to the appeal, 
the appeal did not necessarily abate. It abates 
only in cases in which the litigation can not pro- 
cectl withont the representative of the deceased 
party to a final and complete adjudication. 
Renga Srinivasa Chari v. Gnanaprakasa 
Mudaliar. 2 M L T 36 = 30 Mad 67. 

(9) DEATH OF RESPONDENT. 

117 — xippeals,] One of I respondents died, 

but no Hpphcation was made within 6* months to 
bring his lepiesentatives on the record. In their 
application that was eventually made the name 
of a wrong person was inserted. B.eld^ that the 
light of appeal did not survive 

agaiiibt the surviving respondents alone 
but against them and other representatives 
of the respondent who had died. Therefore the 
proper order was to nave directed this suit to 
abate. Held fuither, that when the order as to 
abatement was embodied in the judgment and 
decree, objection was properly taken thereto by 
way of second appeal against the decree. 15“ All 
79. 20 V7X709, 79 W N 736‘; 74 All 221, 22 

Bom 118. referied to. Hem Kunwar v. Amba 
Prasada. 22 All. 430, 20 W N 136. 

I Notes.— Bist; JJ Cal 580. Ref; 5 C L J 3d3. 

118— C 0 . 0. 22 r. 4 S. 107 (2); 0. 22, r. 11 
(18»2 Ss B68, 582) -Revenue Sale Law (Act XI of 
1859), — Sale of joint residuary estate, suit to set 
aside— Plaintiffs, respondents, death of one of 
several — Substitution not made within time — 
Abatement of appeal. Where a decree which had 
been obtained by several plaintiffs, proprietors of 
a joint residuary estate, set aside the sale of the 
said estate held under Act XI of 1859, and two 
of the plaintiffs, respondents died during the 
pendency of the appeal by the defendants against 
'that decree to the High Court, and their repre- 

I sentatives were not brought on the record within 
the time allowed by law. 

Held, that the decree could not he reversed m 
appeal without the representatives of the deceased 
proprietors being placed on the record, and that 
as the decree set aside the sale of the entire joint 
estate, under no circumstances should that decree 
be affirmed as to the unascertained shares of some 
joint share-holders and reversed as to the unas- 
certained shares of other joint share-holders. 
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ffeldfiufluv, that . s. Vkio^I \\a<! nor 

shown bj the apptIKnt a-» to Iiy annlioation 
was not made withm the time .*!ljv\ed by law to 
bring in the heirs of the doot 'ised reApoiiasnts 
and as the right <d the foip^al dal not survive 
against the surviving nspondcnts pJone, the 
appeal had abated umier the pro\ ision of section 
868 read with section 582 of the Oode of Civil 
Procedare, Cliian(lFe!?w^if Persud Narain 
Singh y. Bharamjit Marain, 5 C L J S9S= 

lie WN50i. 

119-0 P. G.— S. 309 “Death of respondent 
during pendenc)’ of appeal-Legal representative - 

During the pendenoy of an appeal in the Ghiel 
Court in a pre erapfcion suit brought by the pre- 
emptor as appellant against the vendor and the 
vendee as respondents I he vendor-iespondent 
(who was a childless widow) died; w'bercnpon an 
application was duly made by the appellant un- 
der Section 81)8, Civil Procedure Code, to sub- 
statute as ^he legal repiesontati^.ef of the deceased 
respondent, cert-ain persons wVo weic the rever- 
sionary heirs of the husband of the said deceased. 
It was objected at the hearing cn their behalf 
that they weie not the legal representatives of the 
deceased respondent, as there wa^ a sister and a 
sister’s son of the deceased in existence. 

iJe/d', that the term “legal representative”, as 
used in Section 368 of the Code, cleady does not 
necessarily mean “legal heirs”.* that it is not the 
intention of the section that an elaborate inquiry 
s|nd decision should be given, in case of nice 
questions arising as to ^‘xactly who, undei parti- 
cular rules of law, is the legal representative, and 
that locking in the p^'esent caee to ilie obvious 
practical interesjt which the rovei .doners had in 
the property, and the great probability ( to say 
the least) that ihey were as mrich the next heirs 
and representatives as a sl&ter or a sister’s son, 
the objection taken by the respondents must be 
disallowed.— Charafijlt Mai v. Muasammat 
Mitho, 29 P R 1888. 

120-0. P.C.O. 22, I. i (1882 rf. 368).Decea«ed 
defendant’s representatives not brought on record 
— Decree flgflinst defendant who was dead and 
others —Decree indivisible— ibatement of entire 
suit. 

Daring the pendency in the High Court of an 
appeal in a pre empfcion .suit, one of the respon- 
dents died, and his representativch were not bro- 
il the yecotd within limitation. Judgment ; 
was tb^ respondents in ignorance 
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of his death. Execution was applied for by the 
successful appellant and w.as allowed as against 
the surviving lespondents. 

Meld, that the decree beinn one for pro-enip- 
tiop, in which possession of the entire property 
might hB.-e been taken in execution, ami the re- 
piestntatives of one respondent not having been 
brought on the recoid, the cause of action did not 
sui vive as against the remaining respondents. 
3 Cal 48f (P C) relied upon; 17 All 478 dist. 
Iniaiti Uddia y. Sadarat Rai, 7 A L J 228= 

5Ind Gas 797. 

Notes* — See also 31 Cal 4-87 =1 A L J 145 
= 8 C W N 442. But see the new section 

121- C. P.C. 0. 22 r. 4 (1882 S. a6S)-Appeal. 
Joint and several liability of the respondents — 
Non-substitution i.f the representatives of a 
deceased respondent, effect of. 

On the preliminary objection, taken on behalf 
of the respondents in this appeal, that it should 
abate on account of appellant’s failure to get the 
legal representatives of a deceased respondent 
substituted on the record under S. 368 of the Code, 
it was /jeld, that since the liability of the respon- 
dents in the present case was joint and several, 
the doath of one of them without ^is legal repre- 
sentatives being substituted in Ms place could not 
exonerate the others from liabiLty and the appeal 
would abate only so far as the deceased respond- 
ent was concerned. (>2 All 130, Distd.) 

Joy Gofoind Laha y. Monmatha Nath 
Bai.ef*jee. 33 Cal 580. 

Notes:— Dist: 50 LJ 393. Rpl: 11 0 \V N 
504. 

122— 0. P. 0. 0. 22 rr. 2, 3, 4; B. 107 ($); 0. 
22, r. 11 (1882 Ss. 362, H63, 368 and 582)— Suit, 
light of— Substitution, application for, 

A, B and C, members of a joint Hindu Mi- 
takshar family, applied for registration of their 
uames under the Land Registration Act. The 
application was opposed and refused in 1883. In 
1894, they sued for declaration of title and ob- 
tained a decree. During the pendency of the 
appeal against such decree, A died, and more 
than six months after the appellant applied to 
' hove B ami 0 noied as legal representatives, who 
had taken the estate by survivorship. 

Meld, that the application for substitution 
was governed by S. 362, G. P. C., and not S. 368, 
S. 362 is not limited in its application to cases 
I ill which the right of suit survives against the 
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survivin'.: defendants, by reason of some ciroum- 
stance antecedent to the suit. Sbyamanand Das 
V. Raj Namn Das, 4CLJ568r= 

11 OWN 186. 

12S^Gml Procedure Code (Act XIV of 1882), 
Ss. 866', 371 — Abatement of appeal owing to death 
of respondent — Application to set aside order of 
abatement. — 

Section 871 of the Code of Civil Procedure, 
1882, does not allow an application by an appel- 
lant to set aside an order of abatement, where 
the appeal has abated’ by reason of the death of 
the respondent in the case; nor is there any pro- 
vision in the law for setting aside such an order, 
though, under the last clause of Section 368 of 
the Code of 1882, explanation of delay in apply- 
ing to substitute on the record the representative 
of a deceased respondent may be ofiered at the 
hearing of the appeal. Sham Singh v Sant 
Singh. 22 P R 1885, 

Ghasita Mai y. Mul Singh, 
22 P R 1885. 

124* — L'efeiidant— ■ A respondent is not in- 
cluded in the 'word ’^defendant” used in art 171 
of the Limitation Act, 1677. UditNarain 
Singh V. Hargoufi pFOsad, 12 Calc 590. 

Notes: — Fol: 10 Bom 663. Dist: 10 All 223 F 
B. Ref.- 29 Mad 529 FB =16 M L J 475 
= 1 M L T 34S“. 

125— C.P.C.O. 22, r. 4; S. 107 (2): 0 22. r. 11 
(1(S63 S. 368)— Suit for possession — Death of two 
of the respondents — Interest of one vesting in the 
surviving respondents— Another respondent not 
a necessary party — Survival of cause of action. 

One B died bequeathing by his will certain 
portions of his property to plaintiff, and defend- 
ants 4, 5, 6, respectively. Plaintiff sued on the 
will for the recovery of the possession of her share 
from defendants 7, 2 and 3, who were alleged to 
be in possession of the property in suit impro- 
perly. Defendants 4, 6, 6, refused to join plain- 
tiff, so they were made def'=‘ndants, but they did 
not appear either at the hearing in the Court of 
first instance or an appeal. 

BefendantwS 1, 2, 8, joint brothers, and related 
to B as cousins, Opposed. 
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the interval, and no steps had been taken to 
bring their legal representatives on the record. 
It was alleged that defendants-respondents Nos. 
1, 2, 3 were joint and the interest of respondent 
No. 2, merged into those of 1 ar>d 3, and that res- 
pondent No. 5 was not a necessary party. The 
appeal was still ordered to abate. 

Tleld^ that it could abate only as regaids de- 
fendants-respondents Nos. 2 and 5, and should 
proceed against the rest, on the merits. 

Bai Full V. Adesang, ^ 8 Bom L R 736 

=26 Bom 203. 

Notes:— Ref: 5 G L J 393; 6 C L J 715. 

Abatement of suit — This is als^ the view 
taken by the Allahabad High Court, bee 

23 All 22. 

126 - On the 12t.h December 1881 the Court 

passed an order declaring the appeal had abated 
as no application had been made within sixty 
days from the death of the deceased to bring his 
representative. On the 80th January 1882, the 
application was presented under S. 371 Civil Pro. 
Reld^ that the application must be disposed of 
under the law as it stood when the application 
was presented and so it was not competent to 
the petitioner to prefer it; and that S. 371 does 
not apply to a case in which a defendant or res- 
pondent died but to the case only in which tl e 
plaintiff or defendant dies. Suri Bhatta v. 
Sittarama Bhatta, 7 Mad 195. 

127 — Sufficient cause-N/w^* die poetponement. 

An appeal was filed in April 1891. In June 1891 
it was adjourned sine die pending the decision of 
a certain case by the High Court. The case being 
decided, the appeal was set down for hearing in 
1896 when the appellant informed the Court that 
the respondent had died three years ago ai d 
asked the Court to substitute bis heir in his place. 
Held that the Court was wrong in orlering the 
appeal to abate, that the appeal being adjourned 
sine die there was nothing to draw the appellant’s 
attention to it, and his ignorance of the death 
of the lespondent in the interval was sufficient 
cause within the meaning of section 3 68 of the 
Civil Procedure Code. The Collectoi* of 

Broach v. Balyantrai, 96 PJ 674> 


The suit was dismissed An appeal against 
it was admitted and adjourned die] at the 
hearing after nearly two years, it was found that 
defendants-respondents Nos. 2 andt5, had died in 


128— C P C— 0. 22, r. 4: S- 107 (2); 0. 22 r. 
11 (1882 — Ss. 36b, 582,) — Limitation Act. AU 176 
0. — Death of respondent — Legal representative 
necessary for prosecution of appeal— Application 





DESAl's CENT. ClVlC WGEST. 1 8 L 


Abatement *' Appeal ) 

9 death OF RESPONDENT-Cfl)J/rf. 

for substitution of legal representative made with- 
in six months of obtaining probate of deceased 
respondent’s will, but mor^ than six months aftei 
his death —Abatf^ment of appeal- Sufficient cause. 
In a suit which was in substance one for taking 
the accounts and winding up the affairs of a 
partnership which had subsisted between the 
plaintiff and several defendants to that suit, s 
tinal decree was made binding the plaintiff and 
some of the defendants to contribute in certain 
proportion a sum of money of which a portion was 
directed to be paid to another defendant A. Pen- 
ding an appeal bolore the iiierh court prefeiied 
by some of the former, A (ic&pondent) died leav- 
ing a will. About four months after A’s death, A’s 
son obtained probate of the will. The appellants 
applied for substituting the name of A’sson for A 
within six months of his obtaining the probate, but 
more than six months after A’s death. /ZeW, that the 
appealcould not have piocceded in the absence o^ a 
representative of A, and no sufficient cause havinsf 
been shown for not applying for substitution wi- 
tlim six months ot A’s death the appeal had aba- 
ted under Ss. 36 S and 582 C P 0 and Art 175 0 of 
Sell 11 ot the Limitation Act. 14 M L J H7. 

Raj Chunder Sen v. Gangadar Seal 

t AL J 145=31 Cal 487=8 C W N 442=31 

I A 71 P C. 

Notes —Ref: 11 0 W N oDH; 5 C L J 310. 

129 — civil Procedure Code, ss. 3o5, 582 — Sub- 

btituHon of second applicant as re^jpondent — A re- 
spondent having died, a conditional order was, on 
the application of the appellant, made substitut- 
ing the name of his alleged representative on the 
record. That order was cancelled upon the appli- 
cation of another person who satisfied the Court 
that he and not the person wdiose name had been 
conditionally substituted wa« the real representa- 
tive and who asked to have his name put on the 
record — Held^ that the Court had no power to sub- 
‘^titute the name of the second applicant upon 
the record and no further applieation having been 
made hy the appellant to complete the record the 
appeal was ordered to abate. Sadhu Sarun 
Singli V. Dwarka Singh 12 C L R 45 

130 — Practice — Procedure Parlies-Death of 

respondent pending appeal —Apphcation by ap- 
p^Itot to have certain person brought on record 
as representative— similar appli- 

<i#^tobythW pniy who alleges Mmselftobe 

aourt— 
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Civil Procedure Code 1882, Sections 3f>7, 3ft8 
One of two respondents having died pending an 
appeal the appellant applied to have one Mussa- 
mmat T.D brought on the record as the deceas*^d’s 
legal representative. Thereupon one H N applied 
under Section 568 of the Civil Procedure Code 
1882, to be accepted as the legal representative of 
the deceased instead of Mussamwat T, D.The Divi- 
sional Judge, without inquiring into trie truth of 
the allegations held that he was bound to accept 
as the deceased’s legal representative, the person 
indicated in the application of the appellant H N 
having appealed to the Chief court. 

that although Section 368 of the Code 
does not make any express provision for the case 
of a dispute in such matters, it follows er 
tutp re/, that when a dispute does ari'^p, the court 
should have the power of deciding it V\y an inter- 
locntary order for the purposes of proceeding with 
the case or appeal. 1 L R IX Bom.. 151, and I f j R 
X All, 22.4, cited; 5 P R 1860, distinguished — 
Har Narain v. Tulsi Ram 66 P R 1894. 

PC JSi?— No application for substitut- 
ion of deceased’s representative — Act^XV of Z877 
(Limitation Act), sch TI, art 111 B — 

He^r^by the Full Bench (Mahmood, J. dissen- 
ting) that s J82 of the Civil Procedure Code does 
not make the provisions of chapter XXi, relating 
to the death of a defendant in a suit, applicable to 
the death of a plaintiff -respondent in an appeal 
so as to render it obligatory on the defendant-ap- 
peilantto make an application to the Court pray- 
ing that the legal representatives of the deceased 
be made parties to the appeal; and that, where 
there has been no such application, the appeal does 
not abate. Per Petheram, ( ' J — The woids ‘*so 
far as may be,” in the second clause of the first, 
paragraph of s 582, must be construed as mean- 
ing “so far as may be necessray to carry into 
effect the remedies contemplated by chapter 
XXL” Per Mahmood, J,, that the object 

of s. 582 of the Civil Procedure Code ib to ob- 
viate the necessity of repeating the provisions 
of chapter XXI, so as to make them applicable to 
appeals, and the words “appellant’ and “ lepon- 
dent” as used in the section include both plaintiffs 
and defendants in an appeal; that the whole Code 
maintains the analogy between the position 
of a respondent and that of a defendant 
for the purposes of being ipipleaded and bro- 
ught before the Coart; that chapter XXI applies 
to cases where I plaintiff-respondent has died} and 
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thnt, in such a case, and where no application has 
been made, within the period prescribed therefor, 
praying tha^ the legal representatives of the 
deceased be made parties in h’S place, the appeal 
abates. Mahmood, J — The word “defen- 

dant,” as used in art, 171 B of the Limitation 
(XV of 1877), must be ^aken to include a respon- 
ilent, whether plaintiff or defendant in the suit 
/ L M., 4 Bom 654 I L B S Cole 440 and 
1 L JR ^ Bom 56. referred to. Naraindas v 
LajjaRam. I LR 7 All 693=5 WN 169 

Notes— Fol 10 All 264 F B 12 Cal 690 F B: 
10 All 260 F B Dist; 7 All 731; 10 All 223 F B. 

131A — Art 17r> C - For substitution of names -- 
Heath of plaintiff-respondent. Held that art 171 
B of Act XV of 1177 does not apply to an 
application by a defendant appellant to have the 
representative of a deceased plantiff-respondent 
made a respondent (1 L B 4 Bom 654 ) ( J L B <9 
('<(1440) (1 /; 1? 9 Bom 56) referred to. Narain 
Das and others v Lajja Ram. 

7 All 693 = 5 WN 169. 

132, -0. P.C.S.368-Abatcment of application 
under s 368 as one under s 372. 

that an application made under s 368 
of the Code of Civil Procedure to bring upon the 
record the legal representatives of a deceased 
defendant, which was made after the expiration 
of the sixty days allowel by art. 171 B of th^ 
Limitation Act (jn i^r to its amendment by Act 
YIl of 1888 j could not be treated as an applica- 
tion ur>der s 372. (/ A B 5 G((lc. (Sd7) dissented 
from on this point. Nor could it be legarded 
as an application under s32 Athiappa v Ayanna, 
(T L R 8 Mad 300) dissented from. 

OjagarMaiand Another v Niamat Bibi. 

10 CW N21. 

133, — Civil Procedure Code (Act XIV of 1882) 
S 368 — Death of respondent— Ommissi on to apply 
within 60 days to place representative of deceas- 
ed on record— “Sufficient cause” for not applying 
within such period. 

Where, pending an appeal, one of the respon- 
dents died and it appeared that the right to sue 
did not survive against the other respondents alone 
and no application was presented within the 
period allowed by law to substitute the legal repre- 
sentative of the deceased on record in his s^ead, 
held^ that the excuse that, the heir was not put 
on the record because the plaintiff-appeallants 
did not know the reejuireraents of the Code and 
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the Limitation Law, could not be accepted as 
“sufficient cause” in the terms of SecHon 368 of 
the Civil Procedure Code for the appellants 
omission. Allanditta v Ziadat 

39 F R of 1885 
Compare Mussammat Bhain v UttamChand 
P R 39 of 1885 

134.— Appplication to implead the legal repre- 
sentative of a deceased respondent — “Sufficient 
cause” for not applying within the prescribed 
period — Ignorance of law. 

In a suit in which there were numerous de- 
fendants, it appeared that after the plaintiff had 
filed his appeal in the Court of the Divisional 
J udge, one of the respondents died leaving minor 
snns, and (it was allegeed) a widow, and also a 
brother who was also a respondent. At the hear- 
ing of the appeal it was objected that plaintiff 
had not applied within 6U days of the death of 
the deceased respondent to have his sons made 
legal represeiVativ<=‘S, whereupon the plaintiff’ ex- 
plained that he considered it unnecessary, as the 
deceased’s brother was alive and a party to tho 
suit. The Divisional .Judge held that this was 
merely pleading ignornance of law and the excuse 
was not sufficient. 

Held^ that the explanation was sufficient, the 
plaintiff being an uneducated zamindar, who, it 
might easily be believed, would consider the adult 
surviving brother to be the proper representath e 
of the deceased in preference either to his widow 
or his minor sons in a suit regarding immoveable 
property. 

It is not necessarily a ground for rejecting 
causa shown for omitting to apply for legal re- 
presentatives to be brought on the record in place 
of a deceased party, that the cause shown involves 
a mistake of law (See No 81 P R 1856 F B, 

Amir Bakhsh v Dula 43 P R 1889. 

Ghulam Shah v Malak Muzaffar Khan 
43 PR 1889, 

135 —Civil Procedure Code (Act XIV of 1882, 
Section 362, 3G8 — Death of respondent during 
pendency of appeal— Omission to apply within 
time to substitute leg«l representatives of deceas- 
ed— Right to sue surviving against surviving res- 
pondents alone— Suit for partition of undivided 
estate of joint family— Necessity for placing 
divided brothr or widow of deceased co-parcener 
on the record. 

During the pendency of an appeal by plaintiff 
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in Ohief Court, arising out of a suit for partition 
of what he ('plaintiff) alleged to bp the undivided 
estate of a Hindu joint family, one of the defend- 
ant-respondents died, and no application having 
been made within the GO days prescribed by Arti- 
cle 171 B, Schedule II, Act XV or 1877, to put 
his heirs on the record, it was contended on be- 
half of the remaining r<*spondents that the appeal 
abated. It appeared that after the period of 
limitation for such an application had expired the 
appellant did put in on application, praying that, 
in addition to one B D., brother of the deceased 
already on the record, one R C . another brother, 
and also the widow of thedeceased should be plac- 
ed on the recoid as respondents, but in a subse- 
quent application it was pointed out that neither 
R C who had separated ft om the family, nor the 
widow were entitled fo be regarded as the lengal 
representatives of the deceesed and the appellant 
therefore prayed that the suit be proceeded 
with, under Section 862, Givd Procedure Code 
without adding any parties to those already on 
the record. 

As regards R C., held, that the suit having 
hitherto proceed iff on the footing that he would 
have no claim to a share in the pron<"rty on divi- 
sion, the Court would not be justified in assum- 
ing in a case where no custom modifying the 
Hindu law had been pleaded or proved, that a cus 
tom allowing separated brother«i to share with as- 
sociated brothers in the property of a deceased 
brother wa« applicable to the parties, and that R 
C was not therefore a necessary party to the 
appeal. (No 44 of 1884. Civil) referred to. 

As regards the widow held, that in a suit for 
partition brought by one member of an undivided 
family against another, the widows of deceased 
brothers and cousins are not necessary parties 
though in many cases it might be convenient that 
they should be made parties, in order to ascertain 
what provision should be made for their claims 
against the estate. 

The right to sue was therefere held to survive 
against the surviving respondents, against whom 
the appeal was directed to proceed under Section 
$62, Oi«'il Frocediiie Code. Budha Mai v 

Bbagwan Das P R 86 of 1886 Civil. 

1S6.— 0 22 r 2 (1882 S 362)--Limitation- 
Application to bring the surviving respondents 
entered as legal representatives of the deceased 
reBponde3^t-«?Limitation Aot Art 178;— 8 362, C 
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PC is not limited in its application to cades 
where the right to «ue (or appeal; survives 
against the surviving defendants (or respondenK) 
not as the legal representatives of the deceased , 
but by reason of a light vested in them anteced- 
ent to the suit. Chowdhttry Shamantinc! Das 
vRajnarain Das 11CWN186. 

137. —Civil Procedure Code (Aet XIV of 1882 
Section ‘dpS— Application to make the represent- 
ative of a deceased respondent a respondeni — 

Sufficient cause ' for not npplying within thi^ 
prescribed period— Ignorance of law. 

Ihc question referred for the decision of the 
Full Bench was whether, for the purpose of ascer- 
taining what is ‘'Sufficient cause ‘ within the 
meaning of Section 368, Civil Procedure Code and 
other similar provisions of the Code it is ncessary 
to exclude alt-^gether from consideration mistakes 
arising from ignorance of law 

Inj Byrne]! Tvf mhti and Snu/th. JJ that 
it cannot be laid down a« a geneial proposition 
that ignorance of law can never be considered : 
but that the principle laid down in 
(No 39 of 1885, Civil), (viz that the excuse 
that the t>eir of a deceased respondent was not 
put on the record within the pieacnbed period, 
because the appellant did not know the require- 
ments of the Code and the Limitation Law, could 
notbe accepted as •‘sufficieDt cause*' in the terms of 
Section 3 p 8 of the Code for the appellant’s omis- 
sion) should only be dcjf arted from under special 
circumstances. 

JBeld, per Barkely, J., ( while otherwise con- 
curring in the reply to the reference made) that 
it 18 inexpendien'f’ to lay down any general rule to 
contiol the discretion of the Court in dealing 
with each ca®e with refeience to its particular 
facts. GhtiiamShah V MallikMuzaffarKhan 
I 81 PR of 1886 Civ. 

See also Lakmi Dass v. MahantGofeind 
Bakhsh P R 81 of 1886 Civil, 

138. — Civil Procedure Code (Act X of 1877 j, 
SS 368 372 Death duiing pendency of appeal of 
defendant-respondent— Appellant emitting to ap- 
ply Within the 60 days to place deceased's legal 
representative upon the record—Suit for immove- 
able pi operty— Abatement of appeal— Limitation 
Act (XV of 1877), Schedule II Arts I7I B„ 178. 

During the pendency of an appeal by the 
plaintiffs in a suit for cancellation of a mortgage 
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of imwovenhlft property, one of the defencJant- 
respondents died and no application was made 
till after the lapse of 60 days frura the date of the 
respondent’s death by the appellants to place the 
names of the lep^al representatives of the deceas- 
ed on the record in his stead, nor was the case one 
in which the «*anse of action could be held to 
have survived against the surviving respondent 
alone. 

//.^W, by tlie h'ull Hencli that S 368 ot the 
Civil Procedure Code of 1877 and not S i72 was 
applicable to the above case, as the expression 
“cause of action” in Chapter XXI of the Code 
means any cause of -*cti^n whether the suit be 
fordams^es,or for personal pioperiyor. for immove- 
able property, or for some peculiar relief, and the 
expression “ a cause of action which survives” 
means a cause of action which is not extinguished 
by the death of the plaintiff or of the defend- 
ant as the case may be. (10 Calc L H 4l9) not 
followeii. 

H^ld therefoie, by the I>ivision Bench (Plow- 
den and Smpth JJ) that Art 171 B and not Ait. 
178 of the 2nd Schedule of the Limitation Act ap- 
plied to the above case, and accordingly under S 
368 of the Code the appeal abated. 

Jafar v Jawaya P R 76 of 1884. 

139— C. P. 0. Section 582 — Appeal— -Liocal 
representative of respondent. 

In the case of the death of a respondent, the 
Court has no authority to inquire as to who is 
the legal reptesentative of the deceased or to re- 
fuse to accept the person designated as such by 
the appellant. Section 368 leaves it to the appel- 
lant to apply that a certain person whom he alle- 
ges to be the legal representative be brought on 
the record, if he wilfully omits to bring the 
right person on the record he will bear the con- 
sequence, as the proceedings will not bind!the true 
heir. Kutba v Mussammat Umri. 

5 P R 1890. 

140 — Civil Procedure node. 1882, Sections 
363, 368— Death of one of several defendants pen- 
ding appeal-Xo application by plaintiff within 
prescribed period to put legal representative of 
deceased on the record — Abatement of appeal — 
Amendment of appeal — C^oss-obiections, abate- 
ment of — Contract— Act, 1872, Sections 43, 43. 

W&intif Bued fof recovery of Bs, 48, 400,prin- 
8ip»i trtii iBtsre«ti rial ea p ffluTtgap Hari I 
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executed by a Muhamadan lady , widow of one 
11 A., on the 2n<l June 1881. The said lady 
baviug died in 1883, the perpotis sued w’^ere the 
brother and nephews of K A., they having suc- 
ceeded to U, A’s property on the death of 
the wiflow and the claim svas based on the 
grounds that the defendants were the heirs and 
representatives of the widow, and that in any 
event, as the debt was incurred lor necessary 
purposes, it was recoverable frcm the estate of 
her husband in their j hands. Defendants 
pleaded that the fleed was iietitious and without 
consid'^ration, and that it wa-, not executed for 
necessary purposes, and did not therefore bind 
the estate of K A. 

The District ,lud ire found necessity proved 
to the extent of Rs. 3,oononly, and, gave plaintiff 
a decree for that amount wnth interest at one 
per cent, up to date of suit or Rs 7,260 in all, 
with proportionate costs, against the property 
sought to be charged, an<l dismissed the rest pf 
the suit with costs. 

Plaintiff thereupon appealed to the Chief 
Court for the portion of his claim disallowed by 
the Lower Court and defendants filed cross-ob- 
jections under Section 561, Civil Procedure Code, 
in regal d to the am mat decreed against them. 

hen the appeal came on for hearing,re8- 
spondents’ counsel pointed out that one of the 
respondents had died more than six months pie- 
viously. and that no application had been made 
to put his representatives on the record, and 
contended that the appeal had therefore abated 
under Sections 3d4 and 683, Civil Procedure 
Code. On behalf of appellant, it was admitted 
that the facts were as stated, but it w^aa urged 
that appellant had nevertheless a right to proceed 
against the remaining respondents. 

that the appeal abated as against the 
remaining respondents. Inasmuch as under 
Section 42 of the Contract Act, the obligation 
to perform the promise of the widow devolved 
on her death, on all her representatives joint- 
ly, and as on the death of one of her said repre- 
sentatives, the heirs of the latter were not dis- 
charged, blit took their place with reference to 
the liability, Section 668 was applica''!*^ to the 
suit though foanded on contract, an<l no act op 
the pa*t at plaintiff could take the case 
wiri sriiol, 
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S. 43 thp Contract Aot which gives a credi- 
tor a right to proceed against any one of his 
joint debtois, deals with substantive law. and ; 
the rightsogivenmii^t be exercised before the cre- 
ditor institutes his suit. After the suit is filed the 
creditor is in the hands of the Court, and h s 
option under s. iB of the Contract Act is subject 
to the provisions of the Code of, Civil Procedure. 
He cannot therefore defeat the provisions of s. 
368 of the Code by resorting to his light under 
8. 43 of the Contract A it ifter the Limitation pre- 
scribed for putting the representative of his dece- 
ased debt'U' on the record has expired, and he 
has no explanation to offer for the del«>y. 

KeU^ also, that even if appellant's prayer to 
proceed against the remaining respondents could 
be regarded as tantamount to one to amend his 
appeal, the appeal having at the time abated, it 
was too late to ask for such amendment in the 
form proposed, whatever might have been the de- 
cision on such application, if it had been made 
within six months of "he death of the deceased 
respondent 

Held, further, that as there can be no hearing 
on the merits after abatement, the cross objections 
had also abated. Rao Ghulam Muhammad 
Khan V Na bar AH. 53 PR 1896. 

141 -Insolvency proceedings. 

The decree holder respondent, in an appeal 
from an order refusing an application by the judg- 
ment debtor for declaration of insolvency under 
8. <5 14 Code of Civil Procedure, died. Ho step 
was tsken to implead his representative. Held 
that the apoeal abated. 

Rameshur Singh v 'Bisheshat* Singh 
7 Alt 734,5 W N 217, 

Notes -"Over 10 All 561 PE 

142 —J ud graent before dea ^h. 

A suit was brought for recovery of a share of 
ancestral family property, which had been sold in 
e.'ceen ion of a money-decree for n debt contracted 
by the plaintiff’s grind fat her. The plaintiff ob- 
tained a decree in the lower appellate Court, 
from which the defendant apnealed to the High 
Court. During the pendency of the appeal, the 
plaintiff died, and on her own application, his wi- 
dow was brought on the record. At the hearing 
it was contended that upon the plaintiff’s death, 

Hght to sue did pot survive, and th^t the suit 
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should be dismissed. Held by the Full Bench that, 
judgment having been obtained before the plain- 
tiff's death, the benefit of the judgment or the 
right to sue, would survive to his legal represen- 
tative. Muhammad Husain y Khushalo. 

9 Ail 131. 

Notes-Ref 19 Mad 345, Fol 56 Bora 
597. 

143— c. P. C. O 23 r 4 (1885 S. /i68). 

Held, that in case of the death of one of the 
defendant-respondents an appeal abates altogeth- 
er, if the plaintiff ( appellant) fails to substitute 
legal representatives within time in case of joint 
possession. 55 All 4B0 Ref. Shive Bin y Ma 
Thcin. 3 L B 8 168, 

144-C.P.C. O 52 r 4 (1885-s. ,?68)-Death of one 
of two respondents alleged by appellants to be 
members of a joint Hindu family —Application by 
widow of deceased respondent to declare the a p- 
peal ♦o have abated, and by appellants to bring 
the widow on to the record — Widow added by the 
Court. 

The plaintiffs sued two defendants alleging 
them to be members of a joint Hindu family. 
Their suit having been unsuccessful, the plaintiffs 
appealed and during the pendency of the appeal 
one of the respondents died. After the lapse of 
more than six months the widow of the deceased 
respondent applied to the Court to have it decla- 
red that the appeal had abated. The appellants 
contested this application, but at the same time 
themselves asked that the widow might be bro- 
ught on to the record if the Court thought it 
necessary that she should be a party. The Court 
accordingly ordered that the wid^w should be 
made a respondent.HeZi, that, under the peculiar 
circumstances of the ca<?e, the plaintiff’s appel- 
lants having pleaded that the respondents were 
joint, whilst the Court of first instance had 
held that they were separate, the plaintiffs were 
excusable in not having applied to have the wi- 
dow made a party to the appeal and the appellate 
Court had used a proper discretion in joining her 
Shef Singh v Hari Singh 1902 AWN 152. 

145— The plaintiff-responent in an appeal, 
pending before the High Court, died on the 17th 
of September, 1886, subsequently D applied to 
the High Court, to be brought on the 
the record as legal re|>resentatix^ 
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of the deceased, Od the 15th of April. 
he was referred to a regular suit to establish 
his title as such representative, and ou the 251 h 
of February 1<S87 such suit was dismissed. On the 
8th of February. 1886, the defendant-appellants 
applied to the High Court for judgment, but the 
application was dismissed under the decision of 
a full Bench in 10 All ^GO.On Stth July,! 888, they 
applied to bring certain persons on the record as 
the legal representative of the deceased plaintijS;- 
respondent. Held that the appeal abated. 

Chajjmal Das v Jagdamba Prasad, 

11 All 408 = 8 W Kill 

146- ). i\ 0.0 Ur i ^385 j S 544)— Death of 
defendant — Right to appeal — Appeal— Practice. 

Where a decree is passed against defendants, 
and one of them dies, it is open to the re«^t of the 
defendants to appeal against the whole 
decree, if the ground of appeal is common to all 
the defendants, Chintaman v Gangabai. 

5 Bom L R 90 = 27 Bom 284, 

147 — S. 371 U. P. 0.— Hulhcient cause. 

An order having been made under s. 306 of 
the Code of Civil Procedure for the abatement 
of X suit an application was made to set aside the 
abatement and to substitute, the applicant in the 
place of the deceased plaintitf. The application 
was made several months after the period of sixty | 
days allowed by art 171 of sell (ii) of the Limita- 
tion Act ; and the only cau^e alleged by the ap- 
plicant for not continuing the suit related to a 
period of thirteen days only. The Court set aside 
the abatement, brought the applicant on the re- 
cord and decreed the claim. The defendants ap- 
pealed and in their memorandum of an peal ob- 
jected to the order setting aside the abatement as 
illegal, lleldt that the Court of first instance had 
^committed an error in law in making the order 
setting aside the abatement, inasmuch as that 
order was time-baned and without sufficient 
cause biing shown within the meaning of s j;/ 
of the Code : that the error ^^as one which 
affected the decision of the case within the mean- 
ing of s 691 ; and the defendants were therefore 
entitled to set it forth in their memorandum 
of appeal in the lower appellate Court. Dudh- 
pftj V PAybati, 9 W N 70, 

Chajjatidas v. Jagdamba Prasad. 

11 All 408 = 8 WN 111. 

t4S-_C.P.O, D,22,r 9 (1)(2);S.107 (2);0,22 r.U 
(1882 Ss 371 and 582)— Death of one defendant 
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— Withdrawl of suit against surviving defend- 
ant, pending appeal by him — ResUvration of 
appeal upoi^ application by heirs of deceased 
defendant. Where two defendants, who were 
jointly interested in a suit, pieferred an appeal 
to the district Jndge and the apjical being 
dismissed, one preferred a second appeal, the 
other having died, and on r^-'mand by the High 
Court, the plaintiff withdrew the &uifc as against 
the surviving appellant by arrangement with 
him and the appeal was dismissed. 

Held, that an application by the heirs of the 
deceased defendant for lestoiatioii of the J=>ppeal 
ought to be allowed, inasmuch as it was not 
necessary for them to proseentt‘ the appeal so 
long as the othei defendant was proseenting it. 
Chandra Kumar Msjht v. Sandhyamoni, 
13 C W N 338 = 36 Cal 418---= 

2 Ind Cas 412. 

149 — Abatement of suits —Suit tor redemp- 
tion — Decree for — Appeal — By first mortgagee— 
Death of mortgagor-Legal representatives— Kot 
brought on the record-Aha<ement. 

In a suit for redemption by the mortgagor 
and second mortgage'^ a decree was pa&scd. The 
first mortgagee appealed and claimeda larger sum 
than was allowed. Tne mortgagor died pend- 
ing the appeal and his legal representatives 
were not brought on the record. JLdd. the appeal 
has abated. Seshu Patten's son v yakanath 
Easwaran Until Valia Kaimal 

9 M L T 356 

150 — Art. 1750 — Death of a reapondent, a 
cO'Sharer landlord, on .oppeal by tenant in rent — 
Suit — Abatement of ^uit. AVhen a respondent in 
a second appeal dies during the pendency of the 
appeal, and application by the appellants to 
substirute his heirs on the record is governed by 
Art. »75, cl. (c) of Sch 11 of the Limitation Act 
Sec, 587 of the Code of Cull Procedure must be 
read in conjunction with Sec. 582 of the Code 
i.nd Alt. 175, cl O') of Sch IL of the Limitation 
-let. l.L R29 Mad 529 Mad (190i>).dissentcd from. 

Upendra Kumar Chakravarltt v. Sham 
LalMondol 11 C W N 1100 = 6 C LJ 715. 

Sec also:— 

Limitation Act 
Art 175 C. 

151 — U.P.D. 8.E (U)-App\ication to place legal 
representative of deceased defendant respondent 
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On the record-Safficient cause for not applying 
within prescribed periud-Oivi] Pro^'edure Code 
(Act XIV of Section B6S. 

that the period foi applying in the 
case of a decesM^ed defendant-respondent to place 
his legal representative upon the record is 60 
days under Art. 271 B. of the Second 
Schedule of the Limitation Act. fNo. 253 P. R. 
(No, im) P. R. 2856) followed. 

Hild, farther, that ignorance by an appel- 
lant of the fact of a respondent’s death may 
be a sufhcient excuse for not applying within 
60 days, within the meaning of the last clause 
of Section .>6*S of the Civil Procedure Code. 
Craman v. Baksha 42 P R 1887. 

Iii2-~S. 363 C. P, 0. Onus. — H a?id 6' 

plaintiffs in the suit, preferred this second ap- 
peal. After the appeal had been filed, H died, 
and an application was made no behalf of his 
sons to have their names substituted for their 
cwased father, in which ita,edei stated that he 
pp‘8on or about the 15th June last.” 
Held, that it was for the petitioners to prove 
that the application was made within the period 
of limitation provided In art. 272 ; that they hav- 
ing failed to do so the application must be refused 
and the appeal as regards H must abate. Har- 
nandan v. Durga. 7 W N 60. 

153-O.P.C U. 23 r. 4 S. 207 (2) r. 11 (IS^Z Ss. 
tfb'tSand 66 2)- Decision before expiry of six months. 
The sole respondent died h'aving a sjii and 
two grandsons. Outhe application of the son 
his name was brought on the record without any 
obiection. The appellant did not apply to have 
any one’s name substituted in the place of the 
deceased father. The court decreed the appeal. 
The respondent appealed on the ground that the 
appeal in the Court below ought to have been 
held to have abated. Hdd, that inasmuch as 
the appeal in the Court below was decided before 
the expiry of six months from the death of the 
sole respondent’s death, it could uot be held to 
have abated and the appeal was remanded to 
the lower appellate Court, Inayat Ullah v. 
Gopal Narain Lai 1901 W N 187 , 

154— O.P.O 0. 22 t. I S 207 (P)- (> ^2 

r, 12 (W2 8s M2, 552)-Act XfV <>f jm) m 361 
and 6124# /for inj cmction-Dismiasal— Appeal— 
hi A. 


personal action would nof sinvivc. The jiarties 
sued or suing and a party mulcted in costs in 
such an action dismissed and incompetent to 
prosecute his appeal for the damages is not en- 
titled to maintain an appeal for tie setting a- 
side of a decree for costs, which was copsequept 
on the dismissal of the action. If an action fails 
what is incidental to it must fail also, 26* Bom. 
697; 24 ch, D. 459; 9 All. 25/: 9 Q B B 120; 31 
Cal 406 Ref Josiam Thiruvengada Chaf#r 

Y. Sami lyengip 7M L T195^ 

5 Ind Cas 937«20 M L J 760 

155-C P C 0 22 IT. J, 4 (Ss 565,565)— “The 
legal representative may apply”— / hurt’s duty: — 
The provisions in Ss 565 and 56V. 0 P G (Act 
XIV of 18H2) that “the legal representative may 
apply” do not mean that the Court is to ac- 
cept as legal representative of the deceased 
party any person w^o choses to apply, The 
provisions of S 565 can be applied only when 
the application is made by the real legal re- 
presentative Mamraza v. Subharama Beddt 

19 ML J 33 

156— C.P.C. S, 372 -Transfer of interest pending 
suit or appeal-Registration~N otice -Verbal mortga- 
ge for over Rs. 700— Plaintiff sued for posses- 
sion under a registered sale-deed, J defendant 
pleaded a verbal mortgage for over Rs, /OO 
with possession and of which plaintiff had notice. 
The first Court decided in favour of the de- 
fendant’s mortgage, l)ut the Devisional Judge 
passed an unconditional decree in favour of 
plaintiff . Defendant appealed to the Chief Court 
While the appeal was pending, the defendant sued 
the plaintiff, for pre-emption of the same land 
and got a decree At the hearing of the appeal 
the plaintiff obiected i/i hmute to the apjieal be- 
ing heard, on the ground, that he had no longer 
any interest in it; that all his right*' had passtd 
to the defendant under the pre-emption decree, 
and that consequently nothing was left to decide. 
Held, that this contention was not correct. It 
was material to the defendant to get a decision 
on the question whether or not he held a lien on 
the land as mortgagee, as this would effect the 
amount of money he may have to pay as pre- 
emptor. 

A registered purchaser with notice of an oral 
mortgage takes subject to the latter. Najitiiid^ 

din V Akba^ Din 14,3 p r issr 
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157— C PCS. 368 &- 582 — Section 168 — 
Death of a respondent — Limitation for applica- 
tion under s^tion 168 Civil Procedure Code,*— 

When an appellant predeceases a respondent 
the period of limitation prescribed for making an 
application under sections 168 and 583 Civil Pro- 
cedure Code is computed from the tim<^ when 
the names of the legal representatives of the de- 
ceased appellant are entered on the record. 

Nil Kanth Talatulcy v Govind Rao Desh- 
Mukh. 16 C PL R 78. 

158- 159-C.P.G, 0 22, r 4 (1882-S.368)-Penul- 
ti m ate clan se- Abatem en t- Ahsol ute —Li m i tation - 
Act S. 7 — Per Daries J: 

The abatement provided for in the penulti- 
mate clause of S. 368 is absolute and cannot sub- i 
sequently be set aside. A minor cannot seek to 
set aside the order of abatement after the appeal 
has been ordered once to abate through the negli 
gence of the former guardian, to apply to bring 
the legal representative of the deceased respond- 
ent on record. S. 7 Limitation Act, will not help 
him, there being no appeal pending at the time» 
Paru V Variangatil Raman Menon. 

28 Mad 359. 

160 — Abatement — Appeal, iucompetency of- 
Pnvy Council appeal — After final admission 
and before transmission of record— High Court 
duty of. 

After an appeal to His Majesty in Council had 
been admitted but before the transmission of the 
transcript record to England, it was objected by 
the respondent that he bad attained the status of 
a Sovereign Prince, so that the suit could not be 
continued against him in any Municipal Court, 
and he prayed that the appeal may be declared to 
have abated. 

JEteld^ that although the High Court retained 
jurisdiction over theappeal for interlocutory mat- 
ters; it would not make the order for abatement, 
but would transmit the petition with a report 
upon the truth or otherwise of the allegations made 
therein, to be dealt with by the Judicial Commit- 
tee upon the hearing of the appeal. 

Samarendra Chandra Deo v Birendra 
KishoFe. 10 C L 4 330. 
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161— C, P. 0. 0 22 r 1 (1882 S.361)— Appeal- 
Defect of. 

When during the pendency of an appeal against 
I a decree for rent one of the plaintiffs, re^on- 
I dents, died and big heirs W'ere not brought on the 
I record. Held . — That the appeal ought to be dia- 
I missed. 6 C W N 196 foil. Tarip Dai^aditr T 
Ehotejannessa Bibi. 10 C W N 981. 

162 -0. P. C.O 212, r 9 Sub-r. (2)— Abafenibt- 
Sufficient cause-Negligence or forgetful ness: 

Negligence or forgetfulness on the part of the 
agent specially appointed by the appellant to look 
after the appeal and to receive notices «nd infor- 
mation from his vakil, is not a sufficient caus'e wi- 
thin the meaning of 0 21, r 9, sub-rule^. When 
the time for reviving proceedings in a court is once 
passed, a very valuable right is secured to the suc- 
cessful litigant and the court must therefore be 
fully satisfied of the justice of the grounds on 
which it is sought to obtain an extension of the 
time for attacking the decree. 30 Bom 339; SJ 
Bom 333 Ref. Tai*iiii Kumar Datta v Gnpeswaif 
Pal Chowdhury. 12 C L J 

71]id Caa 391. 

168-C.P.C. 0 32. r i (1883 s.368.) Abatement 
of appeal as against one of the respondents. 

Appeal continuing as against the remaining 
respondent's. Where there are mure respondents 
than one, and one of them died pending the hear- 
ing of the appeal, and an application to substitute 
the name of his heir was rejected. 

H^'^d.that the appeal has abated so far as the 
deceased respondent was concerned, but the ap- 
pellate Court will proceed against the remaining 
respondent. Upendra Kumar y Sham Ltl. 

6 C L J 715=»11 OWN 1100. 

104,— .Defendant. — 

The word ‘-defendanl" in art. 171 3 of the Lim- 
itation Act, 1877, does not include a respondent., 

Udit Narain Singh v Harogouri Prasa’d. 

12 Calc 590. 

165 — Suit for redemption — Appeal — Mortga- 
gor’s death pending suit— His legal representati- 
ves not brought on record— Abatement. 
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Where, m a suit for redemption, a decree i^as 
passed, and pending an appeal preferred by the 
first mortgagee and others, the mortgagor (Jenmi) 
died and the legal representatives of the mortga- 
gor were not brought on record, held that the 
appeal abated. Seshu Pattap v Unni Yalia 
Keimal. 9 M L T 356. 

166-0 P.C. 0. 22. r. I (1682 S. 3nl>Fartition 

s^^t Death of co-partner pending appeal— 

Abatement-Widow’s right to represent:— 

Wheie a co-partner dies aftoi deciee for paiti ^ 
tion in first court, but pending appeal, his widow | 
,was allowed to be bi ought on record as his re- , 
presentativp for purposes of appeal 
W’^hether she can claim her husband & sha^e. 
Napayan v. Dupgaji, 28 Bom 201. 

Notes*— Hef: IH M L .1 70, 9 0 L J 133 = 
1.^ 0 W N 309, 32 Mad 271. 

167- 0. P. C. 0. XLin r. 1 (k)-Order of 
ahatement-No application made to set aside— No 
appeal— No revision — Punjab Courts Act, XVIll 
of 1884, S, 70 (1) (a). 

Where no application to set aside an abate- 
ment was made, held that no appeal would lit 
under 0. XLIII, r. I (k), Oiv. Pio. Code. 

Where an applicant fails to avail himself of 
the remedy by w^ay of application to set aside 
the abatement, the Court will refuse to inter- 
fere under S. 70 (1) (a), Punjab Courts Act, 1884. 
Thakup Das v. Perma Nand, 95 P R 1911. 

168 — (21) 0, XXII r. 4 (.•^)-Death of lespon- 
deiit— No application to bring in legal represent- 
atives on recoid made within (> months — Abate- 
ment— Ignorance of death till after expiry of 6 
months. 

Where one of tne respondents appointed 
under 0. I, r, 8, Oiv. Pio. Code, to represent a 
body of riumcrous respondents, ^led, and where 
no application to bring on record bis Icgwl repre- 
bentatives was made within 6 months fiom the 
date of his death. 

Ufld^ that the appeal abated. 

Ignorance of death until after the expiry of 
the period of limitation is not such a ground that 
would juitify $ departuie from the lule laid down 
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in 0. XXII, r. 4 (3). which is imperative in its 
terms. Ssyad Mir Nawab v. Harden, 

60 P R 1911. 

Abatement of suit— General cases. 

See (1) Parties— Adding parties to suits. 
See also cases under C P C 0 XXII. 
Abalemerit of wrong. 

See Damages — Suit for damages torts. 

Abbreviation of time. 

See (1) Mortgage— Redemption. 

(2) Possession— Adverse possession. 

Abdication. 

See Hindu Law- Interitance— Imparti- 

ble estate. 

Abduction. 

Abduction.— See Contract Actl875 s..>. 

82PR190A. 

Abduction & Seduction of daughter 

See Damages-Suit for damages-Torts. 

Abkari Act. 

See Bombay Acts. 

Abkari Laws. 

1— Abkaii license— Licensee taking a partner 
in violation of Abkan Rules -Fort St, George Ga- 
zette Notification No, fiH, dated 4tb February 1890 
and ;29th September 1896. 

The taking of a partner by an Abkari licensee 
IS not illegal, though it is in violation of rule 27 
of the license forbidding a salo or transfer of the 
privilege, as the rule is ultra vires of the notifica- 
tion No. r>8 Fort Saint George (ia/etteand the 
subsequent notification of the 29th September 
1896 did not have a retrospective effect. 

Jayanti Bhimappa v Sesbanna, 
6 M L T 345, 

Abkari Renter. 

See Stamp Act XXXVI of 1860, 

Abkari sale. 

1 — iMras Act (Abkari) S. 28, — Sale for arre- 
ari^ under^Pnor encumbrance by defaulter, effect 
of such sale on. 
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Abkari S&le-iOon -id.) 

Certain lands were sold under S, 2S for arre- 
ars of Abkari revenue due by its owner. They 
were purchased by the seventh defendant in this 
iuit and the liuestion foi decision was whether he 
took it free ol incumbrances oi subject to the mort- 
gage which, prior to the sale, the defaulter had 
created it in favour of the plaintiff in this suit. 

that the seventh defendant took the land 
subject to the plaintiff’s mortgage, that, in cases 
under the old Abkari Act it has been decided that 
the purchaser at such a sale did not take the land 
free of all incumbrances, that between the words 
“m like manner as for the recovery of arrears of 
land revenue” in S, 10 of the" old Act and the cor- 
responding words ‘‘as if they were arrears of land 
1 avenue” ^f the present S. S8, there is no real diff- 
ercuow Hi the meaning and. that to hold otherwise, 
would open a wide door to fraud on hona Jide 
mortgages (7 Mad 454; Mad 57; 56 Mad 550 
Fob) Ibrahim Khan v Rangasami 

28 Mad 420. 

Absconding debtor. 

See Attachment— Attachment of person. 

Absconding offender. 

1— Power to tiy claims of third parties — Cri- 
minal Procedure Coie,18«2’ ss. Si 89-Prooeedings 
of magistrate — “Judicial proceedings.” 

There is no provision of lawreq^uiring a Magis- 
trate, who has attached property under s. 88 of 
th«^ Criminal Procednic Code, to investigate the 
claims of third persons to the ownership of such 
property. 7 W. R , Cr , 36, followed. The pro- 
ceedings of a Magistrate under s. 88 of the 
Criminal Procedure Code are therefore not 
“Judicial proceedings” in the sense of s. 4 (d) 
of that Code. Sheo tihal Rai 6 All. 487 

2- O.P.O. S.88-Afetachment of property as of an 
absconding person — Claim a property attached 
— Procedure. When a claim is ma le to property 
attached und^r section 58 of the Code of Criminal 
Procedure, the Magistrate should stay the sale to 
give the claimant time to establish his right. If 
tt’e Magistrate errs, the remedy of the aggrieved 
party is by civil suit and not by criminal revision 
petition. Kandappa Goundan, 20 Mad. 88. 

8— Attachment by magistrate— Priority of at- 
tachment — Criminal Procedure Code Act X of 
1872 Secs, 171 17 175— Disposal of Govern- 


Absconding ofTender-CCtwcirf.) 

The proprietor having absconded certain im- 
moveable property belonging to him was attach- 
ed on the Seventh August 1878 by the Magistrate 
under s. 172 of the Ciiminal Procedure Code Act 
X of 1872. While this attachment was still sub- 
sisting the plaintiff attached the same propetty in 
execution of a decree and at the sale in execution 
became herself the purchaser on the 15th January 
1879. The original proprietor not having appear- 
ed within the time specified in the proclamation 
issued under s. 171 of the Code, the Magistrate in 
April 1850 at a public sale sold the rights of the 
Government to the defendant. 

Held, that so long as the attachment by the 
Magistrate subsisted no title could be conferred 
by any subsequent attachment, and that the plain- 
tiff’s title could not prevail againat that of the 
defendant. Golrm Abed v Toolsecram Bcra 
9 Cal 861=12 CL R411 

4— Criminal Forced ure Code, ss. 88 and S9 — 
Property of alleged absconding offender attached 
and sold under an illegal warrant— Suit for reco- 
very of such property. 

Held that where the property of an alleged 
absconding offender is attached and sold by a 
Court purporting to act under s. 88 of the Code 
of the Criminal Procedure, and it turns out that 
the proclamation of sale is irregular and illegal 
there is nothing to bar a suit by the owner of the 
property so sold to recover such property in the 
hands of a purchaser. Abdul vKazim Begam 
A W K 1904, 169 

5— Criminal Procedure Code, 1882 ss. 87 88, 

89— Proclamation and attachment-Sale of attach- 
ed property- Title of purchaser. Where property 
was attached and sold as property of a proclaim- 
ed offender under ss. 87 and 88 of the Code of 
Criminal Pr >cedure, it was held that, although the 
proclamation was irregular, yet the property 
having vested in third parties, strangers to the 
proceedings in which the proclamation was made 
the sale could not be set aside. Abdullfili v 
Jitu 22 All 21 6 =(1900) A W R 28 

Notes— Ref 9 P R 1908, 59 P W R 1908«: 

8 Cr L J 560. 

Absence 

See Resjudicata- judgments on technical 
points. 

C. P C. 0.9r.9and0 17^,S^ 
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Absence from British India. 

See Cases under 

cl) Limitation Act (IX of 1908) s 13 
(2) Dismissal of Suit 

i Absence by reason of transportation 

During the plaintiffs s absence by reason of 
transportation, the defendant took possession of 
land which previously belonged to him as a ten- 
ant, and the landlord allowed the defendant to 
hold as hi8 tenant He held possession for more 
than twelve years In a suit by the plaintiff on 
hi8 return to turn the defendant out ef possess 
ion, in which the landlord was made a defendant, 
^TTM that the suit was baired theie being no 
exception in the Limitation Act with regard to 
plaintiffs who are beyond the s^a in consequence 
of transportation. Domun v Sudunkoolah. 

1BLRSN25-10WR253 

Absence of defendant at an ad- 
journed hearing. 

See C. P C. 0. 9 r 13 and 0 17 r. 3 

Absence of defendant from Bri- 
tish India. 

See Limitation Act 1877 Ss 13, 9 

Absence of entry of acceptance in 
drawers books. 

See Bill of exchange. 

Absence of foreclosure clause in a 
mortgage deed. 

See Mortgage Foreclosure. 

Absence of intention to grant Za- 
mindari partible. 

See Grant-Construction of grants 

Absence of natural father at Datt- 
Homom. 

Set Hindu Law Adoption 

Absence of reasonable & probable 
oausf^ 






\bsence or want of notice no 
ground for review by another 
Judge. 

See-Review Geounds for review Review 

Review by Judge other than judge 

in original case. 

Absent Co-owner claiming pro- 
party after seven year s absence. 

See (t) Evidence Act Ss 107 and 108. 

(2) Hindu Law Presumption of death> 

r3) Mahomedan Law presumption of 
death 

Absentee Co-sharers. 

See Co sharers 

Absentees. 

See (1) Limitation Act art ±4t4f (Ad- 
verse Possession) 

(2) Landlord and Tenant fAban 
donment or Relinquishment of 
Tenure) 

(3) Right of Occupancy 
(4.; Adverse Possession 

Absentees 

Long abseuoe— Presumption of lelinqmsh 
ment — Presumption not afft^c ed by the conduct 
of the persons holding adversely 

Long absence by an abb<^ntee, \vho though re 
siding near the land takes no steps to issert his 
claim, raibPs a strong presu option that the ab 
sen tee hasrehnqmshed all claim to the land record- 
ed in his name and this presumption is not affect- 
ed by the conduct of those who permit the absen- 
tee s name to be borne m the settlement papers 
(IS P R IW bol) 

Shera vQutba 38 P R 1878. 

Notcs—Oiled 3d P R ISS’j Fol U1 P R I88i 
Ref liu P R 190% 

Absolute estate. 

1— Will— Construction of— Absolute estate— 
Restnetion upon alienation — Validity of— *A 
Hindu testator directed by his will The bons® 
I give after my decease to my son Ramabhaq and 

tg fops |n(j iubSsosi mj 

. : { 
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Absolute estdile^iGoncid,) 

born to him. As to the property mentioned above 
which 1 have given as recited above to my «iaid 
son Ramabhau, his wives Manjulabai and Taibai 
and their lineal sons and grandsons alone shall 
be entitled to the said property after the death of 
the said Ramabhau. No one else besides these 
shall be entitled. Reid, (1) that Ramabhau 
acquired, under the will, an absolute estate in 
the property bequeathed to him; ( 2 ) that ["the 
restriction put upon the estate by the latter pro- 
vision was void. Chimanrao v Bamabliaii. 

4 Bom L R.509. 

See also cases tindep— 

(IJ Will. 

(2) Hindu Law (Will) 

(8) Hindu Law (Stnidlian) 

(4) Hindu Law (Widow) 

Absolute grant. 

See (1) Will— Construction Grant-Con- 
stpuction of grants. 

(2) Mahomedan Law — Endowment. 

Absolute occupancy holding. 

See Landlord and tenant— Nature of 
Tenancy. 

Absolute occupancy Tenant. 

1 — Mortgage -Pre-emption. 

A mortgaged his absolute occupancy holding 
to B without the consent of the malguzar. The 
'holding was put up to sale in execution of a 
money decree subject to whatever encumbrances 
existed upon it and it was purchased by C. Be- 
fore sale the Collector gave 0 an opportunity of 
pre-emption; but the Commissioner set asi<le the 
transaction on the ground that the right of pre- 
emption had not be'^n exercised within a month. 
B now sued to enforce his lieu against the hold- 
ing. Meld, that the proceedings taken by the 
Collector and by the Commissioner under section 
38 Tenancy Act must be left out of consideration 
altogether as in no way affecting the rights of 
the defendant. The mortgage was void as against 
him, II 0 P L R 16 referred to. Ramlal v. 

Hasati Bibi, 7 C P L R 89. 

See also Cases under:— 

(1) C. P. Tenancy Act, S. 38 

(2) Limitation Act Art. 10 

0 , 0.7 


Absolute occupancy Tenant-(CoMrf(f.^ 

(3) Mortgage (usufructuary and mort- 
gage by Conditional Sale ) 

2 — Absolute Occupancy Tenant — Malguzar — 
0. P. Tenancy Act. 18Sd Sec. 38 — Mortgagee — 
Possession — Sale Deed — Specific Relief Act. An 
absolute occupanoy tenant mortgaged his holding 
by a registered deed which was void as against 
the raalguzar under Section 38 of the C. P. Ten- 
ancy Act 18S3. The mortgagee sued the tenant 
on the deed, obtained a decree and got possession 
in March 1896. In June 1896 the malguvar with 
the knowledge of the above facts got a sale deed 
executed by the tenant and forcibly ei( cted the 
mortgagee who again got possession by a suit 
under the Speeife Relief Act. 

The malguzar then sued the mortgagee on his 
sale deed. Reid that at the date of his purchase 
the malguzar had a right to take over the hoJding 
at a price to he fi.xedhy the Deputy Commissioner 
but that, as he chose to purchase for a price arrang- 
ed between himself and the tenant and to pay 
the whole of that price to the tenant his suit eould 
not succeed. * 1 . 0. P. L. R. 125, 6 C. P. L. 
R. 131, referred to. 7 0 P L R 89; 18 All 364. 

Seth Laxmich'ind &c. v. Thakitf 
Raghut*aj Singh. 12 C. P. L. R. 127. 

Absolute privilege 

See fl)— Evidence Act 1872 S. 126. 

(_2)— Privileged commumcatton 
i (^3)— Privilege 

I 1.-0. P C. 0 11 rr.l2, 13 (1882— S. 130). 

Indian Evidence Act ( 1 of 1872, S 126 — Do- 
cument, production of— Privilege attaching to 
documents— Legal adviser —Court— Discretion. 

Under the Evidence Act, in legard to certain 
documents— when they are absoluti^ly privileged 
the court has no power whatever to order pro- 
duction. But under S. 130 of the 0. PC. 1882. 
the court does possess the discretion, and the dis- 
cretion is to he exercise<l according to the prac- 
rice of the Court. And although a document may 
not be such as passed direetly between the 
legal adviser and the client yet if it is of such 
a nature as to make it quite clear that 
was obtained confidentially for the purpose of 
being used in litigation and with a view to being 
submitted to legal advisers then the Court will 
not compel the production of such a document 
7 Q B u 769 Ref to, Vishnu v. New Yonk 
Life Insurance Co. 7 Bom LR 709 
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Absolute Privilege-CC'flw®^'^*) | ■ 

2-State pToceedmgs-Commumcations between i 

Ministers of State— Pi oduction in a Court of law. i 
AU communications betw eeu Ministers of State ^ 
w ith regard to public matteis or public functions ^ 
all expressions of opinion in the conduct of public 
duties by tli( officers of State, and all records and 
documents m which the opinions, oi order of pu- 
blic officeisaie contained, are absolutely privileged, 
ind cannot be compelled to be produced in a 
Court of lav- 

If p) nntt jai n a document purports to be an 
official communication i\hich would be privileged, 
no allegation of malice would be allowed and no 
proof of mahee would take away the privilege. 

Jehatigip v. Secretary of State 
5 Bom L R 30. 

Abstract of Title 

See Vendor and Purchaser 
(Warranty of title) 

Abuse 

See— (1) Slander. 

(2) Damages-suit tor damages-tort. 

Jurisdiction of Civil Court — Abuse de- 
famation and slander. 

Abuse, defamation and slander. 

Sec— Jurisdiction of Civil Court 

Abuse of process of Court. 

1— T. P, A( t B 90— Abuse of piocess of court 
—Fraud— Purchase benami tor decree-holder— 
Estoppel When upon an application for sale the 
deciee-holdei obtains leave to puichase m the 
pioperty upon the undertaking to pay the full 
decretal amount foi it and the property is 
purchased benami for him, at a le&s sum, and the 
pidgement-debtor does not- object at the time 
Ed(J, upon the decree-holdei applying for a per 
sonal deciee foi the balance, that the judge- 
ment debtor having tho remedy to get the 
sale set aside m du( couise of law cannot ob- 
ject to the decree-holdei executing his decree 
for the balance, although the purchase by the 
dt cree* Holder w’^as an abuse of the process of the 
court. Durga v Bhagwan Das, 

1 A L J 486 

2— 0 P C 0. 16 r. I , (1862 S.159)~Summons 
to witnesses— Jurisdiction inlerent m Court to 
prevent abuse of process, 

Altbongh on appboitioa of a party to a legal 


Abuse of process of Couri-{Ooneid.') 

issue and a court is bound to issue a summons 
under S. 169, except in cases governed by s. 386, 
C. P. 0., a Court has an inherent right to prevent 
an abuse of its own process, and where it is shown 
that the process is applied for not bona fide for 
the purpose of obtaining any material evidence, 
the Couit will be justified in declining to issue 
process. Veerabadran Chetty v. H&tarsja 
Daeikar. 14 M L J 329=28 Mad 28* 

9 C W N 421=82 Cal 682 also 16 
M L J 669 « 28 Mad 660, 

Abuse, suit for Damages— i 

Sec-(1) Jurisdiction of Civil ECourt— 
Abuse, Defamation and Slander, 
Suits For. 

(2J Slander. 

(3) Defamation. 


Abusive language 

See— Cases under defamation- Juriadic- 
„ tion of Civil Court-Abu6c defama- 
tion and blander. 

Abutting or adjoining a public 
Hoad. 

See— Jurisdiction of Cvil Court-Public 
ways, obstruction of. 

Abwab. 

Sec also Cases under.— 

(1) Cess. * 

(2) Batta^ 

(3) Bengal TenacyAct(ViII of 1886} 
S. 74. 

1-Beng. Tenancy Act S. 74— “Abwab” — Sti- 
pulation made before Act. 

“All impositions upon tenants under the de- 
nomination of abwab,” etc., and “all stipulations 
and reservations for the payment of such,” referr 
ed to in sec. 74 of the Bengal Tenancy Act, re- 
late to both past and future stipulations ; such 
stipulations made before the passing of the 
Bengal Tenancy Act are therefore void, 

Jotindr^ JI|oJvan rcKore v Chandn Nath 
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khwah-^Oontd.) 

2 — Abwab — Piija expense s* 

Pi/ja kha7'ac/t oi expenses for a puja agreed to 
be iMiid in excess of the rent is an abwab and can- 
not be enforced. Road cess is not abwab within 
the meaning of S. 74 of the Bengal Tenancy Act 
(4 Cal 67(i; 3 C L J 337 Ref. 22 Cal 2U Expl). 

Namndifa Kumar Ghose v Gora Chand Jod- 
dtr. 3 CL J 891=33 Csl 683. 

Notcs.~R6f: 12 C W N 154, 8 G L J 525. 

3 — Abwab— Promise to supply wood-Not for- 
ming part of rent — Bengal Tenancy Act (Yill of 
1885), S. m-Reg. (VIII of 1819), S. 6. 

A pat?ii lease, executed before the Bengal Te- 
nancy Act name into operation, provide'! that the 
patnidar should supply wood for the cooking of 
the hhog of certain idol, un his default, the /am- 
♦ indar sued him for the prioeof the article. 

Held^ that, as the value of the wood was not 
incorporated with and did not form an integral 
component of the rent of the patm^ it should be 
considered as an abwab and not recoverable. 

1 he original patnidar having died, his repre- 
aentatires the present'defendantSjWere called upon 
in 1903 by the Zamindar to execute a security 
bond, and they complied with the requisition ag- 
reing to remain hound by the terms of the original 
patni lease. 


kh'WB.h-Wondd:) 

5 — Abwab — Delivery of 10 seers ol chilli part 
of consideration for which tenant was allowed to 
take lease — Kabulyat — Construction. 

If a paiticular sum is specified m a lease or 
IS ag^’eed to be paid and is the ^awtul consideia- 
tion for the n&e and occupation of the land, 
that IS to say, if it is leally part of the rent, 
although not desciibed as such, the landlord is 
entitled to recovci the same. 

Wherein 2 . patni Lahiihfat executid befoie 
the Bengal Tenancy Act, it was stipulated that, 
besides the money rent .agreed upon, the tenant 
would deliver 10 seers of chilli b days beiore the 
Paja to the landlord 

Held^ on a c^^nstructi-f^n of the hahuli/af, that 
the delivery of the chilli ^^a,s a pait of the consi- 
deration for which the tenant was allowed to 
take the lease, and tuat it was a pail of the lent 
and not an 4 C L J 520, 10 0 \V K ’>20 
rel. upon. Sarada Kripa Lala v. Mostafizar 
Rahman, 12 Ind Oas 37. 

Acceleration of Estate 

See also cases under — 

(1) Hindu Law (Widow) 

( 2 ) Hiudu Law Reversioners 

Acceptance 


Seld^ that the execution of the security bond 
did not amount to a new lease, and that, therefore, 
s.179, of the Bengal Tenancy Act was of no assist- 
ance to the plaintiff. 3 C L J 301 : 33 Cal 683; 4 C 
C L J 627, 10 C W N 527. 12 0 W N 175, Kel on 
$ G W N 608; 26 Ottl 611, Dist. Ranjit Singh 
V Bahadur Singh. 9 Ind Cas 47 

4 — Abwad Mokurari lease — Zemindari 

gelami. 

In a mokurari lease, executed before the Ben- 
gal Tenancy Act came into force, there was an 
agreement to pay a certain sum as rent and a 
certain additional sum as Zamindan selami, holi 
Ac, expenses, which latter were found to be arhi 
trary and extra charges imposed on the tenants 
on account of work done in the Zemindari she- 
rista and for other purposes. 

that the additional sum was an illegal 
cess or abwah and could not be recovered from 
the lessee by the zamindar. 17 Cal 726. Bepin 
Behary Hitter v Prokash Chandra Sarkar. 

13 C L J 148. 


See (1) Contract-Construction of con- 
tracts. 

(2) Hundi 

(3) Debtor and creditor 

(4) Bill of exchange 

Acceptance ol an instalment over- 
due. 

See Limitalion Act Arts 74, 75 
„ Limitation Act Art 179 Order for 
Payment at specified date. 

See also Bond— Bond payable by instal- 
ment. 

Acceptance of executorship 

Sec (1) Probate 
(2) Executor 

Acceptance of gift 

Sec Hindu Law.— Gift 

Acceptance of goods by buyers 

[ See (1) Contract Act s 108 
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Acceptance of goods by hw'^Qn-Ooncid. Accession to Land iCodcU.) 


(2) Vendoi’ and purchascr-Complc 
tion of transfer 

Acceptance of Palla not in accord 
ance with Law 

See Landlord and tenant 

Acceptance of Vakalat 

See pleader 

Acceptance or renunciation of ex- 
ecutionership 

See (1) Probate 
(2) Executor 

Acceptance what amounts to 

See (1) Contract-Construction of con- 
tracts 

(2) Contract Act ^ 4 

(3) Negotiable Instrument Act 

Accepting lower rent than that 
entitled to for longtime. 

See.-— acquiescence 

Acceptor. 

See (1) Hundi 

(2) Bill of exchange 

Accession. 

See (1) Lease 

(2) Landlord & tenant 

(3) Accretion 

Accession to Land. 

1— Accession — Iiansfer of Property Act s 63 
1 he meaning of the term accession in section 
bL 

J>} virtue of his mortgage the raoitgagee steps 
into the shoes of the landlord and in sneh capa- 
city acqnixoo iighto \\ hich as a stranger ho cannot 
acquire, I he holding acquired by him theieforo 
IS an accession and the mortgagor is entitled to 
such accession on payment to the mortgagee of 
the cost of acquiring it Z 0 P L E 103. Distingn- 
ishcd. 10 B H 0 3b9, 5 Cal 198, refeired to 

Mohan Lall v Chaodhri 1 alandar Smgh 
t4CPLRl69 

2— Accession— Building on mortgaged land 
When a plortgagor builds on mortgaged land 

ate the mortgagee is entitled to treat 

in liAllhi ^ wli to the mortgaged 


pioperty and it is pait of his sccuiity as if the 
building had been on the land at the date of his 

mortgage. Krishna Gopal Ssdliani y A B 
Miller 29 Cal 803 

See also cases under 

(1) Building on another’s Land. 

(2) Landlord and Tenant 

(3) Equitable relief 
(.4) Accretion 


Accident, loss by. 


See Cases under (1) Carriers 

(2) Railway Company 

(3) Shipping law 

(4) Damages suit for 

Accidents. 

See 

(1) Carriers 

(2) Shipping Law 

(3) Gas plant 

Accommodation acceptor. 

See 

(1) Bill of Exchange 

(2) Negotiable Instruments 

(3) Principal & Surety 

(4) Hundi 

Accommodation drawer. 

See Principal and Surety— Discharge of 
Surety. 

Accord & satisfaction. 

See 

(1) Waiver 

(2) Debtor discharge of 

Account, 

(a) Power of court to order account 

instead of referring party to 
separate suit (1^ 

(b) Suit on accounts not signed (2) 

(c) Accounts taken in one suit adopted 
in another (3) 

(d) Mode of taking account (4). 

(e) Current mutual account (5-5a). 

(f) Suit for balance on running account 
(5i>) 

(g) Court R order to furnish ( 6 \ 

(h) Decree for contribution (7) 

(i) Caste inspection of books right of 

( 8 ). 
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Account- (<7on2:i.) 

Cj) Form o£ an execntor (9) 

(k) Judgment-debtors paying ofiP decree 
against estates account (10) 

(l) Account kept in course of business 
( 11 - 12 ) 

(m) Common Law right of the member 
to inspect books of the corporation 
(13). 

(n) Inventory and account (14f-15). 

(2) Miscellaneous Cases 

(a) Payments made by agent (16) 

(b) Partnership account (17-18) 

(c) Custom of trade (19) 

(d) Dishonest conversion by part- 
ner (20). 

(e) Hard and unconscienable bar- 
gain (21) 

(f) Executor’s right to call for in- 
ventory and account (22). 

(g) Guardian s liability to render 
accounts (23). 

(h) Entry in Government Gazettee 
Account Buok (24) 

(i) Leave to bring suit for accounts 

(25) 

(j) Receiver s Accounts (26). 

(k) Commissioner to examine (27). 

(a) During inquiry suit 

(b) Acknowledgment of debt 

Account — Sec Copyright 

Account—See Oases undei Decree — Con- 
struction of Deciee — Account, 

Account — See Decree — roim of Deciee — 
Ao( oimt. 

Account— See Oases undci Mortgage — In 
terest-Aocounts. 

Account — See Onus of Piuof — Account 

Account— See Pledgor and Pledgee 

Account— See Principal and Agent — Duty 
of Agents to Account 

Account— See Variance between Pleading 
and Proof— "Special Oases — Account 

Account— See Special and second appeal, 

Account— ^Right to an — See Cases under 


Account-(Con«cf,) 

Hindu Law — Partition — R^ght to Account on 
Partition 

( a ) POWER OF COURT TO ORDER 
ACCOUNT INSTEAD OF PREFERRING 
PARTY TO SEPARATE 

1 — Power of Com t to older Account instead 
of refeinng party to separate suit — 

In a suit by the heirs of a deceased Mahome* 
dan to recover fiom his widow landed property 
of which she claims to be in possession as ab- 
solute owner under a inolvuran deed alleged to 
have been executed in lieu of her dower where 
she wholly fails to prove execution of the deed, 
it IS competent to the Court, instead of referring 
the plaintiffs tr a separate suit, to direct an 
account to be taken of the mesne profits received 
by the widow and of the amount due to her on 
account of dowei with a view to the settlement 
of the elaims of both parties 

Asloo V Umdutoonissa, Umdutoonissa 
v. Asloo, 20 W R 297 

Notes — Fol 21 Mad 27. Ref 15 All 29 

(b) SUIT ON ACCOUNTS NOT SIGNED. 

2 — Suit on accounts— Account not signed — 
Limitation. — 

An account settled must be signed by the 
debtoi and tV'e ciediW has three yea^s from its 
date foi the institution oi the suit 

Chmnasawmi Naidu v Venkatasami 
Naidu 7 M L T 372=6 Ind Cas 719. 

(c) ACCOUNTS TAKEN IN ONE SUIT 
ADOPTED IN ANOTHER 

3— ‘’Lccounts taken in one suit adopted in 
another, Practice as to — 

Where the accounts actually taken and com-^ 
pleted m one suit aie adopted m another, the 
ordinary practice is to allow the result of those 
accounts and enquiries to be questioned m the 
suit wherein they are adopted Advocate Gene- 
ral of Bombay v Kuramally,4 Bom L R 867 

(d) MODE OF TAKING ACCOUNT 

4— Mode of taking Account. 

In orders relating to the taking of accounts 
it IS 11 regular to direct the amounts to lie taken 
irrespective of the plea limitation Asghar All V. 
Kurshed AH, 3 Bom L R 576=24 All 27 


i 










0 ' 







DlBSAl’S OBNT CIVIL DlGES’l'. 1811 - 1912 . 


AccoutiHCottitd.) 

(e) CDHRENT MOTOAL ACCOUNT 

5— Garxent mutual account — Limitation. 

Where the dealings between the parties are 
such as to create independent obligations in 
favour of one party against the other, the account 
between them is a mutual account. Article X6, 

Limitation Act of 1877, applies to a case of this 

nature giving rise to reciprocal demands, and 
limitation begins to run from the close of the 
year, in which the last item was entered in the 
account. 22 Bom 606 Fol. A W N ( 1896 ) l8fi 
relied on. Chittiar Mai v. Behafi Lai, 

6 A L J 921«32 All Ind Cas 261 

Sec also Limitation Act, Arts. 85, 89 
and 57. 

5A— Account, mutual, open and current-Re- 
ciprocity of dealing— Settled account— Signature. 

The reciprocity of dealing and the right to 
mutual demand form the essential ingredients 
of a mutual, open and current account. 

Haji Abdul v. Haji Bibcc. 7 Bom L R 151. 

(f) SUIT FOR BALANCE ON RUNNING 
ACCOUNT. 

57^— Suit for balance on running account. 

When an account between a principal and 
his agCnt shows what balance is due from either 
party at difTer<»nt times, but is never finally set- | 
tied, it is a runnins: account, and the limitation 
begins to run from the date of its being closed 
under Art. 85, Limitation Act. Pfcm Kaur v. 
Mohan Lai, 128 P L R 1909 = 

115 P W R 1909=4 Ind Caa 960. 

(g) COURT’S ORDER TO FURNISH. 

8 — Accounts, Court’s order to furnish — Com- 
pany transferring its business to a limited Comp- 
any-New Company not bound by the order. 

Where a decree directs a company to furnish 
accounts, and the company in the meanwhile 
transfers its business to a limited company, the 
latter company is not bound by the decree as 
it is a distinct legal person; and the decree does 
»ot operate beyond the date of such transfer. 

Fraser Sc Co. v. Bombay Ice Manufactur- 
ing Co. 7 Bom L R 107=29 Bom 107. 

(h) DECREE FOR CONTRIBUTION. 

7 — Decree for — Satisfaction— Apportionment 
-^Chntribiition. — 


kacoml-iOontdo 

When a decree for mesne profits was satisfit4 
by some out of the entire body of persons liable 
thereunder by payments made from time to time 
and a question arose as to the principle whieh 
would regulate contribution amongst the parties 
themselves: 

IMd^ that the correct principle was to allow’ 
interest on the sums paid from the date of pay- 
ment, and then to apportion rateably the whole 
sum crediting interest on each amount paid in 
favour of the party on whose behalf it was paid, 
from the date of payment until the final satisfac- 
tion of the decree for mesne profits. Judgment 
of the Judicial Committee in 31 Cal 597 explam- 

ed.Gui*u Prasanna Lahiri v. Jotindra Mohuti 
Lahiri, 7 C L J 454=35 Cal 303=35 1 A32. 

(i) CASTE INSPECTION OF BOOKS 
RIGHT OF. 

8 — Caste, not a corporation — Inspection of 
books— Right of members to. — 

The right to inspect account books kept in 
connection with caste funds and properties is not 
in any sense a caste privilege. It is a legal right. 
It is preliminary to a righ*- to assert a claim to 
property and is incidental to the right to recover 
property which may be lost to the caste by 
misuse or misappropriation. A suit brought by 
plaintiffs on behalf of themselves and others as 
members of Cutohi Memon Jamat to have full 
and free inspection of the books of account kept 
by the defendants in their capacity as trustees of 
caste funds and properties is maintainable in 
Civil Courts. It is the assertion of a pure legal 
right and it in no way affects the internal auto- 
nomy of the caste “or” its social relations. There 
is no analogy whatever between a corporation as 
known to English Law and an Indian caste. The 
principles governing the rights of members of 
caste to inspection of accounts of caste properties 
must be governed by considerations very differ- 
ent from those governing the rights of members 
of corporation seeking inspection of documents 
of such corporation.— Haroon Haji Vahedina 
V. Haji Adam Haji Oosman Nurani, 
11 Bom L R 1267=4 Ind Cas 569. 

(j ) FORM OF AN EXECUTOR. 

9 — From an executor — Filing of accounts. 

It is the doty of an executor to file his ac- 
counts without compelling the parties interested 
in the estate to take out an order to compel him 


f * 'r ' , 
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to do 8©. If an executor improperly and without 
iuMoient reaion fails to file the accounts, he will 
hare to bear the engts of the order for compelling 
Mim to do so. 

An executor is not justified in declining to 
file his accounts simply because there may be a 
dispute as t5 the period from which the accounts 
should begin. But a party interested in the 
©state will be ordered to bear his own costa of 
the order if his application is frivolous or vexa- 
tious or if he has been guilty of long delay or 
laches or if he has acquiesced in the executor 
not filing the accounts. 

Jetha Padamii, 7 Bom L R 451. 

rl) JUDGMENT-DEBTORS PAYING OFF 
DECREE AGAINST ESTATES ACCOUNT 

10. — Judgment-debtors paying off decree 
against estate — Accounts. R, the 12 annas share 
holder of an estate, and after his death his suc- 
cessor-in-interest remained in wrongful possession 
of the remaining 4 annas share from 1826 to 
1864 when the true owners recovered possession.ln 
1868, they instituted a suit for mesne profits from 
18<?6 to 1854 against “the co-sharers, zemindars of 
12 annas share’’ and got a decree in the first Court 
m 1875 against persons who were co-partners in ; 
the estate at the date of the decree. On appeal, 
the High Court merely reduced the amount decre- 
ed (in 1882). Between 1854 and 1882 several 
changes had taken place in the distribution of 
interest amongst the difierent branches of R’s 
family. On a question subsequently arising as to 
what amount each co-partner was liable to con- 
tribute in paying off the decretal amount, theiHigh 
Court held that this was, to be determined acc- 
ording to the share which each of them had in 
possession from 1826 to 1864: Seld (reversing 
the judgment of the Court ) — That the cause of ac- 
tion in the suit was the wrongful enjoyment of 
tha 4 annas share by the 12 annas shareholder 
collectively as part of their family estate and the 
decree which followed being in effect one against 
the estate, was against those who were co-parte- 
ners when it was passed and they were bound to 
contribute according to shares they then held in 
the estate. The decree was satisfied by payments 
made from time to time on behalf of the several 
co-partners from 1883 to 1889 and during this 
period interest ran on so much only of the amount 
of tbu decree as for the time being remained un- 
satisfied. In a suit for contribution instituted 


AccounKCcw^d.) 

speot of the amounts so paid ; Meld — That inas- 
much as each payment, so far as it went, stopped 
the running of the interest of the decretal amount, 
the benefit, of that cessation of interest ought to 
go in relief only of those who made the payment 
and not of those who continued in default. 
Accordingly accounts were directed to be taken 
on the following principle, viz., interest was to be 
computed on the total principal of the judgment- 
debt to the date of the final extinguishment with- 
out regard to the sums from time to time paid on 
account, and interest at the same rate on each 
amount so paid from the date of payment until 
the final satisfaction of the decree was to be cre- 
dited in favour of the party on whose be- 
half it was paid, decree depending on the result. 
One of the items paid on account consisted of a 
sum of money held by the Government Treasury 
to the credit of the co-partners in separate accou- 
nts and derived from & portion of the estate which 
lay in the Garo Hill District. This amount was 
drawn in 1883 but one of the co-partners, H, 
proved that before that he had by suit established 
his right to a larger share in the estate than 
was represented by the amount held 
by the Treasury to his credit. The High 
Court in passing accounts held that H was entitl- 
ed to a credit out of the sum drawn from the 
Treasury proportionate to his share in the estate: 
B.eld (reversing the judgment of the Wigh Court)^ 
That the money not having been held on joint ac- 
count, H was not entitled for the purpose of the 
present suit to credit for a larger sum than that 
which stood to his account, 

Jotindra Mohuti Lahiri v Guru Prosunno 
Lauiri 8 C W N 626»81 Cal 697« 

31 1 A 94. 

(L) ACCOUNT KEPT IN COURSE OF 
BUSINESS. 

11-12. — ^Account kept in course of business, 

A person used to enter all his receipts and all 
the advances he made to his amlahs first in a 
kkata book. The anilaht used to submit 
embodying the expenses incurred by them and 
these used to be regularly checked by him. He 
used to prepare his monthly and other accounts 
from the khata book and the furds. Meld — 
That these accounts having been kept regularly 
in the course of business, were admissible under 
sec. 34 of the Evidence Act even though the 
Ijciok ffw not pro^nci8«l, f Q ^ N 
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. U.^, s. c.,J L R 31 Cal 118(1899), referred to. 

E&ja Peary Mohon Mookerjea v. 

Narendra Nath Mookerjea. 

9CWN421. 

See also. 

(1) Evidence Civil cases. 

(2) Accounts Sc account books 

(tn) COMMON LAW RIGHT OF THE 

MEMBERS TO INSPECT BOOKS OF 
THE CORPORATION. 

18.— Register of shareholders—Member of 
th^ Corporation— Common-Law right of the 
member to inspect books of the Corporation — 

Presidency Banks Act (X l of 1876) Bank of 

Bombay— Shareholder — Suit by shareholder 
against the Bank to enfor(*e inspection of the 
register of shareholders. 

On tho apphcition of a member the King’s 
Bench Division will in general grant a rule for 
a hffnted 'tmpecfhm ot the documents of the 
corporation, if it be shown that such inspection 
is requisite with reference either to an action 
then instituted or at least to some specific dis- 
pute or question depending in which the appli- 
cant is interested; but, even in this case, the 
inspection will be granted to such an extent only 
ai nitay be nece^isary tor the particular occasion. 
Tb,e,ruje was foimerly sometimes laid down 
broadly, and the language ascribed to the Court 
in one or two cases might almost lead to the in- 
feren-’e that members of a corporation have an 
absolute right, whenever they think fit, to ins- 
pect all papers belonging to the aggregate .body. 
But any such doctrine is now exploded; and the 
privilege of inspection is now confined to cases 
where the member of the corporation has in vipw 
lome. definite right or ob:ject of his own, and to 
these documents which wou|d tend to illustrate 
such right or object. 

These principles were extended to the cate 
where a shareholder applied to insjpeet li&t of 
shareholders, and registers of their addresses, of 
a bank incorporated under the Presidency Banks 

Act, 1876, The Bank of Bombay v. 

Sulleman Somji. 10 Bom L R 636= 

12 C W N 825=32 Bom 4*66. 
Hevensing 9 BotnLR 165, 

^ 9 Bom 1^1^169. 
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(n) INVENTORY AND ACCOUNT. 

14? *15. — Inventory and Account. 

District Judge, power of, to call for inventory 
or account — High Court, decision of, if binding 
on lower court — Construction of Act — Reference 
to proceedings of Legislative Council: — Under S. 
98 of the Probate and Administration Act, the 
District Judge has no power to institute a judi- 
cial enquiry by an audit of the inventory ami 
account at the expense of the executor or admi- 
nistrator, nor can such an authority be implied 
from the provisions of the Code of Civil Proce- 
dure as to the appointment ot’ a comralssioii to 
examine the accounts. All that the District 
Judge has to do under S. 98 of the Probate and 
Administration Act is to see that the inventory 
and account puma tcuie satisfy the requirements 
of the section, that is, that the inventory appears 
on inspection to be a full and true estimate of 
all the property, credits and debts, and that the 
account on inspection appears really to be a true 
one shewing the assets and their disposal. To 
ascertain this the inventory and account should 
be passed under some examination by the judge’s 
staff so as to detect manifest mistakes 6r eitors; 
if such were detected the papers could not satis- 
fy the section, and for this purpose the ' section 
empowers the judge to extend the time to the 
executor or administrator to amend the account. 
Where the testator enjoined on his executor to 
prepare accounts annually; , heM, that that did 
not enlarge the Judge’s powei and empower him 
to exact an account annually although it would 
authorise a person interested to take action aga- 
inst the executor. S 98 of the Probate and Admi- 
nistration Act does not give a Judge power to call 
for a revised account, if an account fias already 
been exhibited as required by the section and has 

been accepted as true, but if it ap- 

pears that the account is materially untrue the 
Judge may take action under its fourth subsection. 
Where once an account had been filed and accept- 
ed shortly after the expiry of a ypar from the 
grant of probate that the judge had no 

power to call for further accounts of subsequent 
years. Makafani Sarat Sutidari Bai»maui v. 
Dma Prosad Roy Chowdry. 8 C W N 578 = 

31 Cal 628, 


(2) MISCELLANEOUS CASES, 
(a) PAYMENT MADE BY AGBNT» 

16,— Payments made by agent— 



1 
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gratification must accounted toi. When an 
agent ’a account is being taken, items of payment 
alleged to have been made by him cannot be 
passed without a voucher or a clear account of 
the facts. An agent is bound to prove that 
moneys drawn by him for payment as illegal gra- 
tifications reached their destination. 

G R Fox V Beni Pershad Kocr. 

13 C W N 212 

(b) PARTNERSHIP ACCOUNT. 

17. — Art lOB— Suit for partnership account 
and share of paitnership assets. 


Account-(Cow?<i.) 

According to the custom of trade in Bombay 
when a merchant requests or authorizes a firm 
to order and to buy and send goods to him from 
Europe at a fixed price net tree godown includ- 
ing duty, or free Bombay Haibour, and no rate 
of remuneration is specifically mentioned, the 
firm is not bound to account for the price at which 
the goods were sold to the firm by the manufa'*- 
turer, and it does not make any difference that 
the firm receives commission or trade discount 
from the manufacturer either with or without tb© 
knowledge of the merchant. 3a L J Q B 111. ref. 
to. Beifv Chhotalal, 6BomLR9^8« 

SO Boml. 


A suit by the heir of a deceased partner aga- | 
insi surviving partner for an account and share 
of the deceased in the partnership assets, includ- 
ing the good will and tiade maiks of the part 
nership business, comes within the class of suits 
dealt with under Art 106, The fact that there 
were unrealized tis-^ets outstanding at the death ol 
the deceased partner which were still outbtandine 
at the date of the suit would not alter the nature 
of the suit. Mohit tail Dutt v Raj Naraic 
Dutt. 9 C W N 537 

18. — Accounts — Expenses incuired tor part- 
nership not allowable if unsepaiably mixed up 
with private affairs. 

In taking accounts, it is not possible for a 
court of justice to allow expenses to the account 
able party, e\en though honestly incuriei.1 for the 
partner«hip. where, by mixing up his piivat{ 
affairs with those of the partnership and by hi^ 
omission to keep clear accounts of any kind, ht 
has made it impossible even to coniectiire what 
those expanses aie. Moung Tha Huyin v Mali 
Thein Myah. 5 C W N 114 = 98 Cal 53 

Notes -Dist; 11 M L J 353 = 2o Mad 149. 

(c) CUSTOM. 

19 — Indent furm — incouMStency between 
printed and wiitten provisions-Oustom of trade 
in Bombay — fndentor — Foreign manufacturer— 
Liability to account. 

Wheve in an indent form in which the usual 
conditions of contract are printed there exists 
‘lorae inconsistency between the printed and the 
written provisions, the Court cannot discard the 
print, but must aa far as possible discover tbt 
real contract of the parties from the printed at 
^ well as from the written word*. 

ao.8 


Notes. — Ap; 29 Bom 3«0=7 Bom L R 282. 

Ref: .iO Eom205«? Bom L R fill. 

(d) D1SH0NE8T CONVERSION BY PARTNER. 
20-Criminal bieach of trust-Bishonest conver- 
rsion by partnei — Liability of partner to account 
for partnership money. In a partnership 
it IS open to a partner to npend the money 
he receives and to account for it in dealing 
with the partnership, and such a partner 
IS plainly entitled to be called upon tor an account 
of the expenditure of the money which he has 
received. 

In a case where it was not satisfactorily made 
out that this was not done, and it ^‘ould not be 
made out m the absence of a proper demand for 
an account, it was held that no dishonest conver- 
sion could be found, which « ould justify the 
conviction of the paitner under S 4(i6 Penal Code 

Debi Prasad Bhagat v Nagsr Mull. 

35 Cal 1108. 

(E) HARD & UNfCONSCIONABLE BAR- 
GAIN. 

21, — Hard and unconscionable bargain-Relitf 
— Exceptions — The general rule is that neither 
excess of interest nor exmbitance of charge will 
suffico for a court to relieve parties from the inci- 
dents of their contracts unless the element of un- 
fair dealing, such as, that the debtor has been ov- 
erreached, tricked or deceived, or that the money 
lender has taken an unfair and undue advantage 
of his weakness and necessities, is shown. The 
mere fact that a person is in urgent need of money 
i«5 not sufficient in itself to raise a presumption 
that the person to whom he applies for the loan 
w 11 take unfair advantage of his necessity, Un- 
cue irfluence or unfair dealing must be pioved 
before a presumption of pressure can arise. A 
bargain not In itself hard und unconscio&ftble can 
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Aocount-(C«n?«?.) 

Util be held to have become «io by reason of delay 
OB'lherparfc of the creditor in suing though wilful. 

9 -All 2 :j 8 dissented from. The exceptions to the 
genoral rule axe female debtors stand ng in a fid- 
uciary relation and expectaui heirs 21 W R .-102 
4 Oal 137; 20 Oal 306; (1901) 2 K B 110 followed 
1 B L R 0 0 31 (note); 7 Cal 246 26 Oal 8<^1, 918 
« 0 W 17 606, 12 Cal ^26 (12 I A 215) dist 

Umcsh Chandra Khasnavis v Golah Lai 
Hustafi 31 Cal 233. 

Notes. -IloE* 5 0 L J 542. 

(F> E^XECUTOR’S RIGHT TO CALL FOR 
INVENTORY AND ACCOUNT. 

f 

22. — Executor’s interest — Executor’s right to 
©all for inventory and account from co executors. 
Atrejxecutor to whom leave to apply tor probate i 
has been reserved has an interest, or at any rate. 

appearence of interest so as to entitle him to 
call for an inventory and account from his co-ex- 
^Qutors who had already obtained probate. 

Obiteri — Probate is made operative as the an- 
ihenfeicated evidence and not at all as the founda- 
tion of the executor’s title and an executor derives 
]all interest from the will itself and ^he nroperty 
of the deceased vests in him from the moment of 
Ibfi testator’s death. 1 Phill. 239 at 241: 1 Phill 
341-^1 909. Phill 22 foil- Jehangir v Bai 
Kukibai 27 Bom 281. 

(G) GUARDIAN’S LIABILITY TO RENDER 
ACCOUNTS. 

J?3.—Guardian’ft liability to ren ler accounts- 
Suit for accounts. — Where a previous guardian 
failed to deposit the process fee, which he was le- 
quired to put in, for the purpose of notice being 
given to the succeeding guaidian to come in and 
inspect the accounts, and the Court has made no 
order declaring the previous guardian to be dis- 
charged under S 41. cl 4 of the Act, a suit lies for 
the purpose of calling upon the previous guardian 
to render accounts. The mere fact that the suc- 
cfleding guardian has neglected to inspect those 
accounts, although they were paying in 
the Court for about a year, is no legal bar to the 
suit being maintained. 

Although a question, as to whether certain 
properties in respect of which accounts are claim- 
ed, Jjeally belonged to the estate ot the minor or to 
tke previous guardian personally, is a question of 
If pich eahuolti properly be gone into in such 
o'Ctfi«W!u|an 


AocomMOontd,) 

must be seen what are the properties, which the pre- 
vious guardian took possession of, as guardian of 
the minor under the orders of the Court; and he 
is bound to render an account, in respect of all 
the properties, of which he received charge as such 
guardian. Kaniz Fatima v Sajjad Hosain 

84 Cal 211. 

(H) E ITRY IN GOVERNMENT GAZETTES 
ACCOUNT BOOK. 

24. — Hindu Law— Adoption— Proof of onus 
Entry in Government Gazettee Account Books, 
Non — examination of the parties— English and 
Indian Practice 

Their Lordships also based th«ir conclusion 
on the non-production of the accout books. 

Having regard to the wellknown and often 
proved habits of the Indian people with regard to 
the keeping of accounts recnrding their most 
minute transictions the non-production of such 
books (in whose possession they are) covers that 
party’s cause with suspicion. 

Mussamat Lai Kunval v Chiranji Lai 
7 MLT57=:14C WN285= 
11 C L J 172=12 Bom L R 244= 
32 All 140=20 ML J182 = 
6 Ind Cas549PC. 

( I ) LEAVE TO BRING SUIT FOR 
ACCOUNTS. 

25— Leave to bring suit for accounts— Grant 
of leave— Order, if a decree — Civil Procedure 
Code (Act, XIV of 1882), section 2 — Appeal, Act 
XX of 186:5 (Religious Endowments Act) makes 
no provision for appeal and an order granting 
leave to bring a suit for the purpose of having 
the accounts of a certain religious encowment 
not being a “decree” within the meaning of see- 
tion 2 of the Code of Civil Procedure, no appeal 
I lies against such an order. 

Mojaffer Ali v- Mirza Hedayet Hossain, 
5 CL J641=34Cal5S4. 

Notes — Rpf; 10 O L J 603. 

(J) RECEIVER’S ACCOUNTS. 

26.— 0 40 rr 1 to 3 y.104; 0 43 r 1. Ss 22; 23 (3) 
{I88z 8s 503 and 588 cl.) Receiver’s accounts, 
order in passing appeal The directions whieb a 
Court gives in passing a Receiver’s accounts are 
not appealable under cl of S 688 of the Civil Pro 
Oodf. Rani Keshabati Kumari v W 0 Mae 
Gregor ig c WN648«85 Cal 86S, 


‘J ’ Mii 
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(K) COMMISSION TO EXAMINE 

27-Civil Procedure Cede (Act XIV of 1882), 
Sec. 39S Amount, Commissioner to examine — 
Commissioner's duty — commissioner, when to 
take evidence under section -'98, Oivd Procedure 
Code — Commissioner, not a Judge or an Arbitra- 
tor — Decision of commissioner, value of. 

On an application by the parties, the appellate 
court ordered a certain vakil to be appointed com- 
missioner with powers under section 398, Civil 
Procedure Code, to examine the accounts and oh- 
jeetions to the same, and it was further ordered 
that the vakil should submit to the court his re 
port on the said accounts and objections. 

Held that the object of the order was .o refer 
to the commissioner the exaramation of the ac- 
counts for the purpose of enabling the court t > 
see what the accounts were, and duty of the com 
missioner was to make out an account showing t'^ 
the court exaetiy, what the accounts in the books 
stood and nothing else. The business of the 
commissioner was practically to place himself in 
the position of an assistant to the court, so as to 
give the court all the information which ^-he ac- 
counts gave and thus to enable the court to come 
to a decision. 

Held further, that under section 398 of the 
Code of Civil Procedure, the commissioner is en- 
titled to take evidence in the matter referred to, 
go as to be able to report to the court tor the pui- 
pose of enabling it to give a ]udgment on the 
points at issue. 

The commissioner cannot deal with the case 
as if he is the J udge or an arbitrator appointed 
by the parties. 

If the commissioner’s report does not sho\\ 
what the accounts are, but merely contains a 
decision in favour of one p'^rty, the report is 
waste paper and is of no assistance to the court, 
whatever. Tincowri Dehi v Suttya Doyial 
nmeril 6 C L J 105 

28— 'Direction to take, not contained in a de- 
cree. 

A decree contemplated an account being taken 
between the parties but it was silent on the 
ouestion as to how that account was to be taken, 
whether by the Commissioner of the Court or by 
some person selected by both the parties. The 
Court of first instance decided that where the dire- 


Account-(Oo?i/d.) 

ction as to account ought to have been incorpor- 
ated in the decree when passed it was competent 
to the Court at any stage Of prodeediugs, to 
direct necessary inquiries or accounts to be made 
or taken 

Reld^ on appeal, that as some account was 
taken under the decree by a person appointed 
jointly by the parties a new agreement bad 
come into existence superseding the decree and 
the Couit was not competent to make the order 
appealed against. Sir Jehangir Cowafiji Ja- 
hangir Y The Hope Mills, Ltd. 83 Boiti^STS 
= 10 Bom L R 4?88; reversing 83'Bom2t6 
=9 Bom LR 1380. 

29 — Negotiable Instruments —Object of-par- 
ties having dealings with eaeh oth^'r — Presump- 
tion. 

Pnma facie the obiect of a promissory note is 
to show that the particular transaction represen- 
ted by the note is a separate transaction, and it 
is intended that the remedies in respect of that 
transaction, should be separately pursued, even 
though the parties had several dealings with each 
other and there is a lunning account between 
them. Issur Singh v G Bergamaun. 

80 Cal 627. 

Account — During inquiry of suit plaintiff 
found entitled to sum in excess of court’s juris- 
diction not ousted thereby. See 8 C P L R 86 

Account — Duty of party Impeaching settled 
account. See l^i C P L R 61* 

Account— Whether balancing of an account 
IS account stated. See 7 Ind Cas 270, 

Account — 'Acknowledgment of debt. See 
Limitation Act arts 61, 115, 

Account — Hight to inspect account books 
relating to caste property. See 11 Bom LR 1267 
=*4 Ind Oas 569. 

3. OTHER CASES. 

Account — biiit on accounts — Best evidence 
available to be produced. See 63 P R 1897 

Account — Suit for, against deceased guardi- 
an’s representatives — Maintainability. See Guar- 
dians and Wards Act 1890 S. 41, 

Account — See Limitation Act 1908 8. 22 Art 
120 . 

Account — Suit for — against widow of a de- 
ceased Hindu — ^Non-joinder of parties. See 

12 F R 1905=73 P L R 1905. 
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AcflOtltit— Snit for— jurisdiction of Court- 
Valuation of suit— Course of appeal — Limitation 
lor suit for, after dissolution of partnership. 

87 P L R 1909=4 Ind Cas 929. 

Accotitit — Plea as to thf* taking of — raised 
for the first-time in the High Court maintainabi- 
lity of. Bee 2 A L J 485=A W N 1905, 125 

Account — Admissibility of Mashkabari and 
rokhar books in evidence — Absence of kbata 
books. See 9 C W N 421=82 Cal 582. 

Account— Unstamped entry in account book 
— Admissibility in evidence. See 

AWN 1881, 115. 

Account— Order for production of, for inspec- 
tion — Disobedience to order — Dismissal of suit — 
Wrong exercise of discretion. See 

9 A W N 1905, 62. 

Account — Agreement by mortgagor not to 
claim accounts— Jiff ect. See 9 Ind Cas 978 

Account — P^^rtner spending honestly for the 
firm, mixing his— with partnership accounts— 
Kffect. See 28 Cal 53 P C=27 I A 189= 

5 CWN114. 

Account— Ad justeii account — Settlement on 
basis of — Final adjustment not signed — Cross de- 
mands in partnership account — Limitation. See 
15 C W N 882. 

Account— Objections to report of Commis- 
sioner for examination of— See 2 1 A 34. 

Account — Direction for— Validity — Hindu 
Law — See Mortgage— General. 7 Ind Cas 921 

Account— Cross-suits between parties one 
on pro-note and the other on accounts in differ- 
ent Courts— All transactions dealt with in suit 
for account — Question of procedure becoming one 
of convenience rather than of right. See 

30 CaJ 627. 

Account — Liability of executor and admi- 
nistrator to accounts— Suit — Limitation — Effect 
of delay in suing— See 18 C W N 557= 

9 CL J 383=1 Ind Cas 289. 


Account— Admissibility in 
ICvidence Act S, 34 


evidence:— Bee 


Account — Accounts 8ettl<*raent — Re-open- 

Ing Me KeUar v Wallace (o M 1 A 396) Bef 

itt 10 Botn L B at 490 


Account-COn^iW. 

Account — Agreement by mortgagor not to 
claim accounts — Effect. See 9 Ind Cas978 

Account — Adjusted account — Settlement on 
basis of — Final adjustment not signed — Cross de- 
mands in partnership account — Limitation. 

15 C W N 882. 

Account — Suit for, against deceased guar- 
dian’s representatives — Maintainability, 

78 P L R 1911. 

Accountability. 

See Account, suit fof 

See Mortgage— Accounts. 

Account adjustment of. 

See cases under:— 

(1) Limitation Act (IX of 1908) art 
64. 

(2) Partnership suits respecting 
partnership. 

(3) Contract Act S. 25. 

(4) Limitation Act Ss. 19, 20, 64 

120 . 

1 — Contract to purchase land — Necessity to 
sell land for arrears. 

Where an estate was sold under a eontiact at 
10] years’ purchase of the net annual rent collec- 
tions, and various sums of money were left in de- 
posit with the vendee to meet various ebargt's 
which were expected to arise, and the am<^unt of 
these charges was regulated by the vendor’s ex- 
pectations, and formed portions of the stipula- 
tions of which the contrat was composed, but 
the net annual collections eventually fell short of 
those expectations,— that the agreement at 
I the root of the contract r/r., that the property 
I was taken at 10} years’ purchase, should govern 
the whole transaction, and that the accounts 
between the parties should be adjusted accord- 
ingly. J n a suit to have an account taken of 
wbat was payable, and bad been paid by either 
of the two parties in pursuance of the contract 
and to have a decree for any balance found to be 
due to either— the contract distinctly providing 
for an adjustment after the net annual collection 
and containing a stipulation that any injury ac- 
cruing to the interests of one party by any laches 
in the payment of rent by the other should form 
a ground for compensation '.—Meld that it was 
mi necestory that the land should be sold up 
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arrears in defaul t of payment before the account 
f uuld be adjusted , and that even a decree, taken 
out by the /^mindars aj^aiiist defendant for the 
rents of t he land in suit, did not aSect plaintiff’s 
claim to the money owing undei the contract 
OpenderNapatn Mooket*jee vGtidadhuf* Dey 
25WR472 476 

2— Pi lof of adjustment— Parol evidence 

The adjustment of an account may be proved 
bv \erbal evidence, and need not necessaiily be m 
writing signed by the party to be bound 

Purnima Chowdrain v Nittanand Sliah 
B L R Sup Vol 3 W R F B 82. 

Accountant. 

See Bankers 

Account Books, entries in. 

See Bankers’ Books Evidence Act 

See Cases undea Evidence —CiyP Cases 
—Accounts and Account Books 

Sec Onus of proof 

1 — Inspection of ac oimt books — Right of a 
of a caste to inspect documents and books 
of account icUting to caste property — Injunction 
here such inspection refused 

Where a membei of a caste, who was also a 
tiustee of the caste property, was refused inspec- 
tion of books of accounts, documents etc , by 
the Piesiderit oi the managing committee of the 
caste — 

Held that an injunction could be gianted 
res'* raining the President trom refusing such ins- 
pection. 

E my member of a caste, being interested in 
its affairs, has a right, incidental to his member- 
ship, to every information which the books, 
records, and documents of the caste can give him 
to enable him to discharge the duties he owes to 
the caste It is a light similar to that of a part- 
ner m a hrm to the partneiship books and can be 
taken away from him only by an express oaste 
rule, resolution, or usage, But a trustee oi a me- 
mbe T of a caste has such i ight to insjoection only 
for the pui pose and m the interest of 
the caste and not for any purpose hostile or inju- 
rious to those interests. 

Though a Court will not interfere with theju- 
j:i«diction and discretion of a caste as regards its 


Account Books, entries \n-(jOonti.) 

internal purposes and management with reference 
to which It 18 its own master to frame rules and 
r#»giilations, yet it will interterA m favonr of any 
individual member of the caste as against any 
other member or members of it, where the Court 
IS asked to give effect to any rule, resolution, or 
usage, of the caste if the nght claimed m virtue 
of such rule, resolution, or us ige, is a civil right 
congmzable by, the Court In giving relief in such 
cdbes, the Couitso far fiom mterfeiing with the 
autonomy of the faste, or encroaching upon it« 
jurisdiction as to its internal affairs, recogn stb 
them by giving effect to its lule, icsolution, or 
usage Chapsey V Jethabhai 

(9 Bom L R 569 reversed on appeal 
11 Bom L R 1172) 

2 — Account books, Copy of an extract from 
stamps— Civ Pro code, 18^2, ss 141 -A and 14 2- A 
— btamp Act soh I art 24, 

A copy of an extract from an entry in an acc- 
ount book filed under the provisions of ss 141-A 
and 142-Aof the Civ Pro Code, 1882, does not 
require to be stamped under art 24 of schedule 1 
of the Stamp Act 1899 Kastur v Fakira. 

4 Bom LR 293=26 Bom 529. 

Notes — JRef 2/ Bom i5u 

3 — Books of account, Presumption as to 

Accoi ding to the Indian E\idence Act, 1872, 

books of account which have beenregnlaily kept, 
may be appealed to, not only for the purpose of 
lefreshmg thememor} of a witness, but also as 
corioboiative evidence of the story which he tells 
Books of account containing entries referring to a 
paitioular transaction aie not ontitled to the 
same credit that is given to the book« that record 
that transaction m common wnth other transact! 
oDsin the ordinary course of business. 

Bhoy Hong V Ramuathan 
4 Bom L R 378. 

Account hooks, recovery of— f 2) Suit for 
rpcovery of account books— Maintainability- 
Subsequent prayer for lecovery of moneys due 
from def^^ndant— Amendment whether allowable 

10 M L T 557 

Account made in course of usual 
dealing. 

See acquiescence 

Account, mutual, open and current 

See Account, suit for and i^mitation / Qt 
S5 
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Accounts 

See (1) Decree— Conetruction of Decree - 
Account. 

(2) Decree— Form of Decree— Account 

(3) Mortgage— Accounts. 

Keeping two sets of. 

(4) Bombay Tolls Act, s. 7. 

Mutual Accounts. 

(5) Limitation Act, (1908) 
arts 85, 89 and 87. 

(6) Mortgage (Redemption). 

1— Procedure. 

Pyocedure to be observed in a J udicial enquiry 
into 'accounts laid down. Alaiahmad alias 
Boolaki v Nusibun. 24 W R 70. 

Account sales. 

See Evidence— Civil Cases— Account 

Sales. 

Sec principal and Agent — Commission 
Agents. 

Account.settled. 

1— Reopening of. 

When a plaintiff sued on a deed which recited 
that accounts had been settled the defendant 
may by pointing out existence of irregularities 
and mistakes in ^he book of the plaintiff justify 
reopening the account. Girdharlal v Hiraji 

91, P J 337. 

2— Accounts — Expenses incurred for partner- 
ship not allowable if unseparably mixed up with 
private affairs.— In taking accounts it is not pos- 
sible for a Court of justice to allow expenses to 
the accountable party, ‘‘even though honestly incu- 
rred for the partnership, where, by mixing up his 
private affairs with those of the partnership and 
by his omission to keep clear accounts of any 
kind, he has made it impossible even to conjecture 
what tnose expenses are, Moung Tha Huyin 
V Mah Thcin Myah. 5 C W N 114*28 Cal 53 

Notes— Pist: II M L J 353=25Mad 149. 
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Account 

Although acquiescence m accounts furnished 
may not, by itself, aniourit to settlement, when 
acounts have been delivered with opportunity for 

I inspection where they have been duly examined 

and no exception has been taken, and where they 
hav<* been acquiesced in, they cannot be opened 
unless upon distinct and specific averment of err- 
ors proved or of fraud, mistake or collusion pro- 
ved. 

If a settled account is impeached for errors, 
particular errors must b« stated and proved and 
the same rule holds even where the account is 
settled errors excepted.” 

Where the plaintiff commenced an action on 
the assumption that no accounts had been rend- 
ered, and the case proceeded on the question of 
the liability of the defendant to render an accou- 
nt and the appeal was argued on the same foot- 
ing, leave ought not to be granted to convert the 
suit into one for re-opening the accounts on the 
ground of errors contained therein. 

Where a person seeks an account from another 
alleged by him to be his agent the first question 
to be decided is the factum of the agency. If that 
question is decided in fa /our of the plaintiff the 
next question to berried is whether the defenda- 
nt as agent is liable to be called upon to account. 
If he answers that accounts have been settled 
between him and his principal, that question ou- 
ght to be tried next. If the accounts have not been 
settled, they have then to be taken. In suits of 
this description, if the liability to account is 
denied, that is the fundamental question to be 
tried first It is only after an adverse decision 
upon'this question against the defendant, that be 
may be called upon to render an account. 

Mohesh Chunder Bose v. Radha KisKen 
Bhatta Charjee. 6 C L J 580. 

i 4 — Accounts — Limitation Act Sch* 11. Arts 57 

and 85 — Acoount-current-Account, open mutual. 

An open account is one, which is continuous or 
current, uninterrupted or unclosed by settlement 
or otherwise, consisting of a series of transactions. 

“ An account-current is an open or running 
account between two or more parties, or, an acco- 
unt which contains items between the parties, 

[ from which the balance-due to one of them is, or, 

[ can be a8cert|iined. 

I Mutual adlounts are such as consist of reexp 
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Account settIed-((7on<rf.) 

rocity of dealings between the paitiesanddo not 
embrace those having items on one side only 
though made up of debits and credits. 

An account, under which one party has merely 
received and paid moneys cm account of the other, 
is not a mutual account properly so-called. Each 
party must receive and pay on account of the 
other. 

A shifting balance, sometimes in favour of one 
side, sometimes in favour of the other, is a test of 
mutuality but its absence ife not conclusive proof 
against mutuality. 

The mere circumstance that, on one solitary 
occasion there was a sum to the credit of the 
defendants in the books of ohe plaintiffs, does not 
make the account, between the parties, a mutual 
account in which there have been reciprocal 
demands between the narties. 0 (M H C R 143 
and 37 Mad 293=4 M L J 140 Rtf: IS Beav.675 
(579); 62 E R 326; 23 L J Oh b67: 18 Jur 763; 2 
Phillips 7» 8; 3 Drewry 183 (192) Cl E B873 (^76) 
3 Y and 0. 0. C 620; 9 Hare 471; 68 E R 696: 79 
N Y II 35, Am Rep 490 Ref: 2 Ind Jur N S 841 ; 
8All 623;5Cal 769=»6 C L R 112; 6 Bom 134 
Ref: 60al 759=6 C L R IT2, Fol.) Ram 

Pepahad v Harbans Singh 6 C L J 158. 

Notes:— Fol: .32 All 11=6 A L J 921=4 Ind 
Cas Sol. 

5— Baii for —Procedure — Principal and 

^gent. 

In a suit for accounts all that is necessary for 
the plaintiff to show, to entitle him to a decree, 
IS that the defendant is a person bound to acco- 
unt. When this is established, the Court ought 
to fix a date for the furnishing of the accounts 
under S. 215 A ^ P Code, and order accounts to 
be taken. The law does not impose any duty on 
a plaintiff, who calls on his agent to account, 
first to satisfy the Court that there is, or ought to 
have been some surplus in the hands of the agent. 
AWN (lft83), 218, Refd ) Ram Das v 

Bhagwat Das AWN (1905), 1. 

5A— -An account to be a settled account reed 
not be signed, provided i<- is submitted to the 
party sought to be made liable on it and he has 
by words or conduct acquiesced in its correctness. 
Haji Abdnl V Haji Bibee. 7 Bom L R 151. 

6 — Accounts— -Accounts settled — Omission of 
plaintiff to party for re-opening of accounts on the 


Account settIed-(ConW,) 

basis of fraud— Plea of defendants that no accou- 
nts were rendered— Finding that plaintiff accep- 
ted payments after hearing accounts read — Whe- 
ther amounts to a finding that accounts were. 

A finding, in a suit for settlement of aecounts, 
that plaintiff accepted payments after hearing 
accounts read, is not finding that accounts were 
settled bet pveen the parties. 

Where the defendant, in such a suit, admits 
that he had not rendered any accounts to the 
plaintiff aud was not liable to do so, the Court 
should presume that there was no settleinent of 
accounts, and plaintiff’s suit is not liable to dism- 
issal on the ground that he did not pray in his 
plaint for re-opening of accounts on the ground 
of error or fraud. Pattath Manakkal 

Narayanan v Manakkal Narayanan. 

8 M L T 424=7 Ind Caa 868 

7 — Mode of taking, 

in orders relating to the taking of accounts it 
is irregular to direct the » mounts to be taken; irr- 
espective of the plea limitation. Aaghar AH v 
Kurshed Ali. 3 Bom L R 67^ 

24 All 87. 

8 — Account suit for — Suit for accounts again- 

st executor— Accounts on the footing of wilful 
default. ' J, 

I u an action against executor for accounts, it 
is not necessary, when making a reference to the 
Commissioner to take accounts, to give leave to the 
plaintiff to make an application to have accounts 
taken on the footing of wilful default pending the 
reference. 

Modern practice allows of an order charging 
wilful default being made at any time during the 
continuance of the action on a proper case being 
shown. Ayshabai v Ebrahim Haji Jacob. 

10 Bom LR 117=82 Bom 364. 

9— Settled accounts— Error— Re-opening — 
Surcharge and falsification— General words of 
release — What passes. 

B and S, partnerp, had the partnership accou- 
nts strictly adjusted, and Rs. 39,466-7-0 was fo- 
und due to B. By a deed of assignment, B, in 
consideration of Rs. 34,000, assigned and released 
his share in the firm to S. By common mistake, 
Government promissory notes for Rs. 7, COO were 
omitted from the aqoounts. On discovery of the 
mistake, B sued for a share of the notes. 
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Eeld, either the whole account may be re-ope- 
ned, or leave may be given to B to surcharge and 
falsify. The latter is the more proper course oii 
the facts of this case. 

General words of release in a deed can only 
operate to pass v, hat the parties had in contemp- 
lation, and not something with which they had 
no intention of dealing. (5 M 1 A 372, y Beav. 
503,9 Oh D 547, Ref: 4 H L 610, 14 Ch D 829 
Fol. Bancy Mad hub Mullick v Subal Chun- 
derLaw. 11 C W N 776 

10— •A'^^ount settled— Suit on— Account not 
signed— Limital ion. 

An account settled must be signed by the de- 
btor, and tie creditor has three years from the 
date of the debtor’s signature. 

Chinnasawmi Naidu v Venkatasami Naidu. 

7 M L T 372-6 Ind Cas 719. 

Accounts Settled.— Accounts settled— Hy- 
pothecation bond for balance due— Obligor pre- 
venting registration thereof — Suit on accounts 
8tated-See 11 All 13= A W N 1888, 280. 

Account settled but not signed. 

See Limitation Act Ss. 2, 19, 20. 

„ Limitation Act Art 64*. 

Account Stated. 

See (1) Accounts. 

(2) Contract Act ( IX of 1872,) S 25. 

(3) Limitation Act (1908j S 19. 
and Sch II, 62. 

(4,) Pleadings. 

Account stated- -See Limitation Act, (1908) 
S. 19. 

— Account stated — Limitation Act, sch ii 
art. 64. 

When account shewing reciprocal demands 
between two parties is made up, a balance 
struck, and the debtor signs an acknowledgment 
that the balance is due, there is an account stat- 
eii within the meaning of art. 64 schedule ii of 
the Indian Limitation Act which evidences o 
new contract and upon which a suit may bt- 
brought. Musammat Jhapkan v Ram 

Dayal. 7 0 C 166 

2. — Suit on account stated — Hypothecation 
bond for the amount due— Obligor presenting 
registration of bound denying execution. 

%e plaintiff sued (i) for registration of 
jt l^othcaalflon-J-hpjhd executed by 


Account staled-(CflH^^^.) 

the defendant ; (ii) in the alternative, for re. 
eovery of the amount of the bond upon an 
account stated. The defendant denied exccuhon 
of the bond, and that she had any dealings 
or stated any aconunt with the plaintiff. I e 
Comts below disallowed the first claim as barred 
by limitation, and disallowed the second on the 
ground that the bond bad efieettd a novation of 
the contract implied by the statement of accounts 
jBTcZr/, that this decision was wrong, and 
that the plaintiff was entitled to sue upon the 
account stated. 4 All Sd List. Kiam-ud-din. 

11 All, 13=8 WN 280. 

3^ — Cause of action — Evidence of the exist- 
ine debt— Flesh contract interest— Damdupat. 

In June 1883, the plauitifi’b father advanced 
a loan to the defendant at compound Inteiest. 
The account of this debt with interest was ad- 
justed and signed frnm time to tune. Jn June 
1893 , it was adjusted and signed, the amount 
found due being Rs. 28-8-0. In February 1896, 
the plaintiff sued to lecover tins amount. Held, 
that the account ( luzukbala ) was merely an 
acknowledgment of the debt and of the correct- 
ness of the calculation of interest upon it, IMd, 
also, that the plaintiff was not entitled to treat 
the amount so f^und due as principal and to 
claim interest upon it. The debt to be sued on 
was the amount originally advanced, and the 
interest recoverOible was limited by tha<- amount 
according to the rule of da»ndupat. By English 
law an account stated could be sued on as im- 
plying a promise to pny- Formerly this w'as tho 
rule also in Bombay (as shown by the earlim 
cases ), w'bere the account was signed. If, how- 
ever, it was not signed, it (‘ould not be sued on 
as a new contract. Indian Limitation Att 

required an acknowledgment or admission of a 
debt to be signal ; and an admission not made in 
the manner prescribed by law^ t( i e. signed ) »or* 
the puipose of preventing a debt from becomii g 
barred does not imply a promise to pay it if it 
should become barred. According, however, to 
the later authorities, an account stated or ad- 
justed (ruzukbata ) cannot be sued on as a fieah 
contiact. The suit must be brought in respect 
of the original transaction, and the subsfquent 
stated ^or adjusted accounts are only evidence of 
the debt arising from them, and serve to pre- 
vent the operation of the Act of the Limitation. 
^ Skankar y Mukta. 22 JBom &1B. 
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h^tCS.— Eol: 23 All mCon: 26 Mad 186; 
f 12 M L I 441 Dist: 2i Rom 26 Bom 


:-l87. 32 Mad 284; 19 M L T 372. 


4.-0. ?. G. 0. 2 r. 2 (1882 : S. 43 )— Cause of 
action — Account stated— Mortgage transaction. 


Ha^spaj V Laiji. 


6 Bom L R ^54 = 
28 Bom 447. 


Account stated-(ConcW.) 


The defendant traded in Zanyibar as the 
agent of one Khimji, who owned live shops with- 
in the German iurisdictlon. To release from at- 
tachment these shops, the defendant obtained from 
the plainrifi a sum of Rs. 7,000 out of which 
he applied Rs. 5,869 in discharge of the attach- 
ment, and returned the balance to the plaintift. 
As a security for the repayment of Rs. .5,8(19. the 
defendant became personally rf^sponsible for the 
amount, and as part of the same transaction, he 
got a mortgage in his own favour from Khimii of 
the five shops and in turn sub-mortgaged them to 
the plaintiff. Asa result of these t.ran&actionb, the 
plaintiff debited Rs. 2,763 in the genei.'^l account 
w'hich was in the name of the defendant. Tph 
plaintiff then brought Suit No. 19.3 of 1899 against 
the defendant to recover the balance due on this 
general account; and a few days later he brought 
another Suit No. 196 of 1899 for the puipo^e 
of enforcing certain rights under the sub-mort- 
gage. T le first suit was decided in the plain- 
tiff’s favoui,but the second wa^ thrown out on 
the ground th it it was barred unrlcr Sentjon 13 
of the Oivil Procedure Code. 


A bare acknowledgment under s. 19 of the 
Limitation Act, does not imply a promise to pay 
on which a right ot suit could be based. 

An account so acknowledged is not an account 
stated within the meaning of aiticle 6.5 of schedule 
II of the Limitation Act. 1 Rom 590 . *2 Bom 
5 j 30 ; 13 Moo T A 37 ; 0 Bom o83 ; 8 Bom 405 ; 9 
Bom 516 ,7 Rom 114; 15 All I A 10 Cal 284, re- 
f(‘rrcd to. Beohap Raghtibir Singit through 
the Courts of Wards v Udechand Agapwal 
11 C P L R 65. 


6 —Limitation Act s, 1.9 — Acknowledgment of 
debt — Stamp duty. 

I he meie fact of a document beingan acknow- 
ledgment of debt within the meaning of s.U) would 
not make it liable to a stamp duty, under Sch T 
Art I of Act I, of 1879. it should be intended 
to supply eiidence ot s debt. 

Ambica Dat v Nityantmd Singh. 

30 Cal 687. 


that the second suit was not baired by 
Section 43 of tlie Civil Procediue Code, since the 
two claims were not in respect of the same 
cause of action. The cause of action in the 
earlier suit was an adjustc<l account, in lespect 
of the transaction arising out of the mortgage; 
and the mortgage constituted a cause of action 
in itseU in the second. 


7 — Guardirns A Waids Acs, Vll of 1890 — 
Mirioi — (biardian — Oeht — Ackiiowhdgment of 
liability— ikdeiiliou of time J 

A guaidian appointed undei the Guardians 
ami Waids Act can sign an acknowledgment of 
IPbility in respect of, or pay part of the princi- 
pal of a iebt so as to ex:tpnd<-ht. period of limita- 
tion against his ward in accordance with rs. 19 tS: 
20Limdabion Act. provided it be shown in each 
case that the Cuirdian’s act was for the piptcft- 
lon oi benefit ol the ward's pioperty. 
Annapagauda v. Sangadigyapa. 

26 Bom 2^1 ; 
See 20 Bom 61, 17 AH 19$. 


An account stated respecting a debt consti- 
tutes a new and distinct cause ot action, the 
consideration being the ascertaining of the pic- 
viously uncertain state of the tiansaotion between 
the parties, while a promise to pay i« implied by 
the admission of the balance. 


Account staled or adjusted Truzu- 
khata). 

See 1 Aecoint Slated 

2 Limitation Act S 19. 

3 Mortgage— Accounts. 

4 Limitation Act Art 64. 

Account, suit for. 

See 1 Bengal Rent Act (VIII of lS69i, s. 
30. 


2 Costs. 


§— ^Aolsnowledgml^idt-^ til illitat loti Aetj a. 19 k 

iWliil ' 


3 Dekhan Agriculturists Relief Act. 
s. 15 B. 

4 Guardian «nd Wards s 41. 

^ Aecoimtoi , 
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6 Partnfipship-Suits Sespecting (3; 

Partnertliip. 

7 Plaint— Form and Contents of 

Piaint—Frame of soits Generally. 

: 8 Small Cause Court, Mofasil— Jui’is- 

diction — Account. iSolt for. 

9 Valuation of Suit— Suits. 

Account, suit for 

(1) Liability to aecount' fl) 

(2) Lumberdar (2-3) 

(3) Mahomcdan widow in posses- 
sion for dower. (4>) 

(4) Motber appointed adminis- | favour 
tratrix of minor son (5) 

(5) Right to afi a ccotint -Person 
with title barred by lapse of decrees upon these 
time (6) 

(6) Landlord and Tenant (7) 

( 7 ) Principal and Agent (8-19j 

(8) Refusal to account (20-21) 

(9) Right to Re 'Open settled ac- 
count (22-28) 

(10) Running account for portion 
of which hundis arc given(27) 

(11) Necessity to go into accounts 
■ in suits for profits (28~84J 

(12) General Cases. {85~88) 

(1) LIABILITY TO ACCOUNT. 

± — Liability to account— Adiniinistrator Gene- 
ral as Executor of the surviving trustee of religi- 
ous endowments. 

An account was decreed against the Adminis- 
trator General, who had been appointed the exe- 
cutor of the last surviving trustee under the will 
of the founder of a religions iristitntion. 

Thacoor Lass Sett v Hogg. Cor 68 

(2) LUMBERDAR, 

2. — Lumberdar-— Account of rents uncollected, 

Kdd, that a lumerdar is ordinarily bound to 
account for rents not collected if he does not 
exiwcise his power of distraint with clue diligen- 
ce. Sees Ram v Chait Ram. 

2 Agra 266. 

S^Account of rents nncollected. 

He W, that a lumberdar is not liable for the rent 
which he, without any wilful default on his part, 
has never received, if he shows tb.at lie has done 
his duty in endeavouriug to cApi-ei, the .same. 

Ena yet Hossein v Gholsm Ally. 

, S Agra 276. 


In a suit by the only brother and neir-ar-mw 

of a Mahomedan of the Shiah sect, claiming the 
whole of the deceased’s estate, and for mesne pro- 
fles, the issues raised by the pleadings were, first, 
whether a marriage had taken place between the 
deceased and the party in posses^^ion, who claimed 
to he bis widow, and secondly, the validity of a 
deed of dower executed by the deceased in her 
'J he Courts in India found these issues 

in favour of the widow, and dismissed the suit. 
The Judicial Committee, in affirming the Court’s 
points, held further that, alth- 
ough the estate of the husband was hypothecated , 
for the dower, yet as the heir-at-law would be 
entitled to the residue after satisfying the wi- 
dow’s claim, he was by right entitled to an accou- 
nt, but as the plaint was so framed as not to 
admit of an account being taken, the appeal was 
.affirmed, without prejudice to a suit being brou- 
ght for administration of the deceased’s estate 
.upon the footing of the marriage and deed of do- 
wer being admitted in the suit. Amecpoonfiissfi. 
V ffloradonmssa. 6 Moore’s I A 211. 


(4) MOTHER APPOINTED ADllNISTRA- 
TRIX OF MINOR SON. . 


5 — A mother appointed under Sec. 6 of Act 
XX cf 1864 administratrix of her minor son’s est- 
ate is not bound, as is a curator appointed under 
Sec. 9, to present accounts. After the minors 
death the only way in which she can be called to 
account is by a suit instituted by a person inter- 
ested. Narmadabai. P J (1883) 308== 
I L R 8 Bom 14. 


6 — Bight to an account — Person with title 
barred by lapse cf time— Hereditary Offico, adm- 
ini«f ration of trusts of. 


'j he Plamtifl brought a suit to establish his 
right to and for possession of the hereditary office 
of dburmakciTta of a pagoda and to remove the 
defendant, but it was held that his title was exti- 
nguished by lapse of time. that plaintiff, 

having no longer any titlet^^ the property^ 
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was not in a position to treat defendant as a 
trespasser and to call upon him for an account of 
the past administration of the trust upon thal 
footing; and further, that the suit being substan 
tially one tu remove the defendant from fcne <rust 
and establish plaintid’s title to the heieditary 
office, or on failure of this, to secure the appoint- 
ment of a fit and proper person to till dclendant’s 
office, the account was only prayed for on that 
understanding, and, therefore, the plaintiff was 
not entitled to call for an account of the past ad- 
ministration of the trust, as a person interested 
in the religious trust. Manally Chenina 

Kesavaraya y Vaidelitiga. 1 Mad 31^3. 

(6) LANDLORD AND TENANT. 

7 — Tenancy — Advanced set oS aj^ainst the 
account of rent due — bnit for rent — Limitation 
ActCX7of l«77)arts. 85, 8u sch. II—Form of 
decree. 

The plaintiHs cx'^cuted a lease in favour of the 
defendant Xo. for nine years. An annual lent 
was fixed payable by instalments. The defendant 
as instructed by the pluritiffs, paid on their be- 
half froru time to time Uovernmenl levenue, ces- 
ses, expenses of litigation etc. The defendant used 
to set nif those sums against the rent due to pla- 
intiffs under the lease. The plaintiffs instituted 
this suit for an account against the defciulauts 
after the lease had expired:— -Hold that the suit 
for an account was not maintainable, the lease 
created between the parties the relationship of 
landlord and tenant and the only relief which the 
plaintiSs could not ask is a decree for rent if any 
still lemains due. Bhekdbfiri Lai v Badhsingh 
Dudharia. 27 Cal 663. 

(7) PRINCIPAL AND AGENT. 

8 — Account — Agent — Civil Procedure Code, 
Act X of 1877 Sections B94 and 3.>5. 

Procedure to be observed in taking accounts 
discussed. Annoda Persad Roy v Dwarka 
Hath Gangopadhya. 6 Cal 754= 

8 C L R 321. 

9 — Sch 11 Art. 85— Suit for balance on runni- 
ng account. 

When an account between a principal and bis 
agent 8hoiv.s what balance is due from either par- 


Account suit for-(Oon^dJ 

ty Hi different times, but is never finally settled, 
it is a running account, and the limitation begi- 
ns to run from the date of its being closed under 
Art t5. Limitation Act. Prem Kaur v Mohan 
Lai. 1^8 P L R 1909. 

10 — Arts 89, 116, 132 — Contract of service in 
wilting icgisterod-IVincipal f.nl agent-Accounts, 
<uit for. 

Art 89 of Seb U of the Limitation Act expres- 
dy applies to the eve of a principal suing his 
agent for an account, whilst Art. 116 applies to a 
suit “for compensation for the breach of a contract 
in Wtiting registered’. To ascertain which article 
of the sclu'dale applies, it is necessary to see what 
]t> the relief vt'hich the plaintiff claims. The ex- 
piession ““moveable property” in Art 89 of Sch. 
n of the Limitation Act includes money. 27 All 
27; 8 0 W X lid: 1 0 L J 147; 1 C L J 232. A 
suit not merely for an account, but also to enforce 
111 the plaintiii's favour the charge created to 
secure the moneys which might be found due 
from the agent to liis principal On his ac'^ount, 
fal].s wil’iiii Alt. 132 of the 2nd Schedule of the 
Limitatu'^i* Act. and the period of limitation is 
twelve vtis irom the time when the money sued 
for become^' due. Hafezudclin Mandal v. 

Jadu Nath Saha. 7 C L J 279 = 35 Cal 298 
= 12 C WN 820. 

11,— Alls 89. 120.— Suit for accounts by 
Zemindar agiiinsr iiaib — Prinioipal agent. A suit 
by a prncipal aginst his agent for an account 
.ind for moi cy that may be found due upon such 
account being taken is governed by Art. 89 Sch 
Tl of rhe Limitation Act. Jogendra Nath Roy 
V Deb Nath Chatterjee. 8 C W N 113. 

Notes: — Fol : 32 (lal 719 = 1 G L J 232; 36 
Cal 298=32 O W N 820=7 C L J 279 = 
H G W X 121. 

12 — Pfiiicipal’s suit for accounts — Distinc- 
tion between a decree for an account and a de- 
cree made upon the hearing -Costs. — 

A principal brought a suit against an agent, 
who WHis employed ac a dewan for drawing and 
expending the inonry of the principal, alleging 
that the agent has diawn more than he bad 
spent for him and tlie balance was misappropria- 
i ted by the agent. He also claimed any other 


# 
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sum wliU'li iiiJgliG 1)0 foiuiJ p^iyablo to him Tho 
agent denied having received any money and 
Also bis liability to an account thereunder The 
court found that the relation ot agency subsisted 
- between the parties The Appellate Couit dis- 
missed the suit on the ground that though an 
attempt has been made to pio^^e a balance due, 
still from the evidence adduced at the hearing, it 
wag impossible to decide, how much of the prin- 
cipal’s money was unaccounted foi: — Held^ that 
such a suit was essentially a suit tor an account 
and the Lower Com ts should have oidered an 
account to be taken of the defendant’s dealings 
with plaintiff's money. This was without any 
expression of opinion that, m a suit for an ac- 
count, an issue may not be laised, at the outset, 
so cleaily as to be ready for decision. But the 
general rule being the other way, this suit was 
m example of it. Humtiath Rai v. Krishna 
Kumar Bakshi.l4 Calc 14-7 -L R, 13 1 A 123 

Notes-.—iHst 32 Cal 719 = 1 C L J 232; 20 
Alad 418.' Id C W N 212 Fob 1 A L J 722 
Kef: 27 All 37t = (]90.i) W X 3: 6 C L J 
7)80,- 12 C W N 28. 

Form of suit for account — Biocedure on 
tjakiug accounts — Ci^il Procedure Code (Act X of 
1,877), ss. 2.70, 397). and 39rt, ‘^ch, IV, form 167 — 
Form of keeping accounts of joiut property m 
mofussil — 

In a suit foi an account by a principal against 
hi8 agent, the plaintiff should ask in his rdaint 
that a proper account may he'ta ken. If the de- 
fendant is found liable to lendei such account lor 
' a certain period, the Court should make an inter- 
locutory decree declaring that he is so liable, and 
direct hnn to file an account in Couit within a 
fixed period. This decree ma> be enforced under 
s. 2^0 of the Civil Brocedui^ Code. Alter an 
account has been filed, the plaintiff should be 
allowed reasonable time to examine it. jf the 
objections are numerous, the procedure prescri- 
bed by 8 * 1 . 394 and 39o and form 157 of ISch IV 
of the Code should be followed. When the ac- 
counts have been taken, the court must determine 
the amount due, and the final decree should be 
« for the payment of this amount and also, if necc- 
\ ^r'y, fpt the delivery of any papers, vouch^^rs, 
or other documpnts which have come into the s 
tb^i|gen,tin the cowise of his employ- | 
of joint pro^ | 


I 



! Account suit ior-Woi td.) 

perty in the mofussil considered. 

Degamber Moziimdar v. Kallynath Roy, 
7 Cal 654=9 C L R 265>. 

14- C BCO. 22. r 4, fe. 107 (2), 0, 22r.ll(l882 
Ss. 368, 562) — Limitation Act. ArtJ75 0. — Death 
of icspondent — Legal representative necessary for 
prosecution of appeal- Applicfltion for substitution 
of legal representative made within six months 
of obtaining probate of deceased respondent’s 
will, but more than six months after his death — 
Abatement of appeal — Sufficient cause. 

In a suit which was in substance one for 
taking the accounts and winding up the affairs of 
a parinersh.p which had subsisted between the 
plaintiff and several defendant** to that suit, a final 
decree was made binding the plaintiff and some of 
the defendants to contribute in ceitain proportion 
a sum of money ^^f which a portion was directed 
to be paid to another defendant A. Pending an 
appeal before the High Court, preferred by some 
of the foimer, A (lespondent) died leavings will. 
About foui months after a’s death A'sson obtained 
probate of the will. The appellants applied for 
substituting the name of A’s son for A within six 
months of his obtaining the probate, but more 
than six months after A’s death. He///, that the 
appeal could not have proceeded in the absence of 
a representative of A, and no sufficient cause 
having been shown for not applying for substitu- 
tion wiihin six months of A’s death, the appeal 
had abated under Ss. 368 and .^82, G. P. 0,, and 
Alt. 175 C. of Sell. H of the Lfmitation Act. It 

M. L. J. 147. Raj Chunde? Sen v. Gaugadar 
Seal 1 A L J 145 = 31 Cal 487=8 C W N 
442 = 31 1 A 71 P C = 14 M L J 147. 

Notes.— Ref: H GW X 698 ; 5 0 L J 310. 

15— Fraud nr specific error in account, Allega- 
tion of.— M sued for an account of all moneys 
iecei\ed and paid on his behalf by T, deceased 
(represented by his widow), and p as his agent 
Horn 1st August 1859 to 30th April 1865. it wasal- 
leged in the plaint that M ‘deft India in 1858. and 
has since lesided in Scotland; that at the time he 
left h^ was, and still is. possessed of extensive 
property in the Piovince of Bengal, chiefly landed 
property thatT and afterwards T and F were 
his agents and managers. In his written state- 
ment, M stated that ‘in the month of June 1861, 
the deceased rcudexed an account io the plaintia 
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showing that all mone^ys cine to hii i by the plain- 
tiff in respect of his salary and commissions up to 
the 31 st January ISGl, being the whole of dece 
ased's claini against him up to that date under 
their above mentioned arrangements, had been 
duly paid by the plaintiff. In the month of April 
1866, the deceased transmitted to the plaintiff the 
agency accounts of himself and his firm with the 
plaintiff in continuation of the accounts rendered 
by him as mentioned in the preceding paragraph 
brought down to the end of February 1866 ; and 
again in May I860, the deceased transmitted 
the continuation of the said account brought down 
to the 30th April preceding, being the 
date of the termination of the agenc3^ 
The said accounts rendered have been 
examined by the plaintiff, who verily believes that 
the true balance now due to him thereon exceeds 
Ba: 1,00,000. without including interest.” There 
was no allegation in the plaint, written statement 
or opening of counsel, of fraud or specific error. 

that M, in his plaint and written statement 
had not disclosed any cause of action. 
MacfeintosB v. Temple 2 Ind. Jut* N S 833 

16 — Suit against gomasta — Duty ol Court to 
look into accounts. 


Account suit for-('Oon(d.) 

Where planitiff sued for specific items of 
money due by his agent, on account- of ' moneys, 
with which the agent wrongt ally credited himself, 
and an objection was raised that it wiis al ‘ suit 
for an account ’ and as such not cognisable under 
art. 31 of Act IX of 1«S7, Mfld, that it was not 
a suit for an account ” and was cognisable by 
the Court of Small Causes, Sankara Peddi v. 

Errama Reddi 19 M L J 113. 

19--Execution proceedings transferred to ' a 
Collector — Court‘s power under S, A— Cbl le- 

ctor’s duties, 

A Hollector acting under 320 of Civil Proce- 
dure Code has power to include on the debit side 
only such charges as can be incurred under the 
provisions of the chapter ; and the Court is per- 
fectly justified under S. 324 A in regarding as at 
its disposal, the balance w^hich is left after such 
charges have been deducted ; and if there be any 
charges which nave been not so incurred, but 
which have been inserted in the accounts, such 
charges, being improper, cannotiaffect or restrict 
the disposing power of the Court over the balance. 
The power of the Court as to the application of 
the balance is complete although the fund itself 
remains in the hands of Collector as trustee" 


In a suit against a gomasta to obtain accounts 
of moneys which had come into his hands, it was 
held thnt it was not enough for the Lower Courts 
to make a decree ordering the defendant to render 
nik«8h papers to the plaintiff ; it wa«; the business 
of the Court to have these papers brought before 
it and examined, and to determine whether they 
were correct and fair accounts between the parties. 
Shushee Shekhui* Audhikaree v, Sulceni' 
Biswas 22 W R 191. 

17 — Decree for aocount against agent. — 


The amount of maintenance to be determined 
for the judgment debtor is a matter for the Court 
to consider and decide and one which it cautiht 
allow the Talnkdari Settlement officer (acting as 
a Collector) to decide. 

The Collector, like an agent, though ^ bound 
under S. 321: A to render accounts, cannot be 
compelled to give up the account books into Court 
nor does the section require him to pay the baja.n- 
ce into Court. Rupali v. Kalyansingj Rupali 
V, Gambhirsingji (GRorn L R 825). 


Where a decree requires an agent to render 
accounts, he can only discharge himself by acc- 
ounting for all the moneys that have come into 
his hands, and it is always open to the decree-holder 
to show that this has not been done. Wooma- 
nath Roy Chowdhry v. Sreenath Singh 

15WR260. 

18— Principal and agent— Specific suras of 
money credited by agent to bimtelf, suit for, if 
one “for account ” — CognisaVfility by krovincial 
Cause Court", Act IX of 1881, ». 31.— 


(8) REFUSAL TO ACCOUNT 

20 — Refusal to account — Destruction of acco- 
unt books— Where a defendant refused to render 
accounts, and there was evidence of spoliation of 
the banking books, the Court charged him with 
the principal sum for which he was acconntable. 
with interest at 12 per rent per me^isem in lieu of 
the piofits he failed to account for. 

Rampershad Tewarry v. Shco Clnirn 
Dosb ; Thookra v, Rampei*sliad Tewarry 
10 Moore'a LA., ^90 
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Si-Limitation Act Arts 85 IJfi-Account, 

suit lot, limitation-Demand-Breach-Limitatmn 

ActCXV of 1877), Sch. 11. Arts. 89, 115, ll&. 

When there is a contract to render accounts 
year by year, Art, 116 of the Limitation Act ap 

plies if the contract IS registered, and Art. 116 if 

it 18 uniegisteTed. 

Neglect to comply with the demand to render 

accounts is tantamount to a retusal within the 

lueanmg of Art. 89, 

Where the contract was to render accounts 
year by y6ar and tbeie had been successive de- 
mands and breaches at the en<l of every year, and 
plamtiiff brought a suit for accounts within three 
years of the last breach. 

He\(L whether Art, b9 or Ait, 115 applied, he 
was entitled to accounts for one year only. 1 0 L 
J 21 1 , Fol , 3 L K W, Belied on. Easiii 
Sarkar v Baroda Kishore Acliaryya 

Cnowdhupy IICL J d.3=5IiidCas 186. 

C9) RIGHT TO REOPEN SETTLED 
ACCOUNT 

22- Right to re-open settled account- irrineiples of 
Court of Equity in re-opening accounts— Princip- 
les which regulate a Co’irt of Equity in opening 
stated aad settled aceounta— Accounts of long 
standing and great complication of a mercantile 
ll-m at Calcutta one of the partners of which 
afterwards acted as aeent in England, involving 
charges for agency and partnership transactions 
w^re mntually agreed to be investigated and 
closed. After long negotiations and discussion 
respecting some of the charges, an agi cement was 
come to, the parties agreeing to strike the general 
balance at a given sum, reserving ona item of the 
account amounting to a considerable- sum, for 
future investigation 'i his reserved item was 
subsequently settled by the acceptance of a bill of 

exchange for a lesser amount, as such reserved- 

item if re-oponed would have disananged the 
settled general account. The bill of exchange was 
(Usbonoored and an action brought to recover the 
amount. A bill was then filed for an injunction 

for the oancelmeot of the bill of e^ch^^nge, and 

praying that the accounts so settled might be 
opou^d. TbeBuprrao Court at Calcutta held that 
^ beihg open was evidence 

^ that the accounh was not finally and de- 


Accounl suit 

cause to the Master On appeal, held by the 
Judicial Committee (levcrsing such decree, and 
dismissing the bill with costs) that the transaction 
amounted to an adjustment of the general acco- 
unt betwpon the parties, subject to the reserved 
item which was subsequently settled, and that the 
accounts so settled and closed could not, in the 
absence offraud be re-opened Me, Keller V. 
Wallace ^ Moore's I A S72 

23 Examination of accounts, waiver of — 

settlement of account— Ko fraud or undue in- 
tiuenceused in settlement— Pronussoiy note for 
the amount found due— Be-openmg of accounts, 
not allowed. 

Where two persons ha\e mutual dealings and 
accounts and one of them of his own free-will 
andaccoid and without any fraud practised or 
undue influence exerted by the other waives his 
right to an examination of the accounts for the 
purpose of ascertaining the balance due and 
agrees to treat a gross sum as due from him and 
executes a promibsoiy note for the amount, the 
^pTomissoiy note must be tieated ulher as the 
gresult of a settled account or as a settlement by 
compromise, and in either case it cannot be ic- 
opened.(5 M I A 395 Fol ) Magniram 

Kkupchand v Laxminarayan Ramprata^ 
lOBom L R 281=32 Bom S53 

24j— Hindu Law— Fartition-Account-Acconnt 
' for partition nature of-Mitaksbara joint family 
* — Manager’s liability to account — Settled account 

when to be reopened or impeached-Right to correct 
account-Pleadings. When accounts have to be taken 
I with a view to a partition of joint family proper- 
ties, the account which has to be taken of the en- 
^ tire family property in th#» hands of the different 
members is mainly an enquiry into the existing 
: assets; the head of the family cannot, in general 
be called upon to defend the piopriety of the past 
transactions of the family. 

‘ Although the Court is always reluctant to re- 
' openacconnt which has' been settled with delibera- 
^ tion and with tolerable fairness, relief will be 
^ gran'-ed where fraud or mistake is established; 
i and it does not matter whether the error in the 
^ accounting occurir8|l by accident or design :nor is 
5 it necessary that error or mistak'" should be 
- mutual K an iterfiasts been omitted in the account 
I hy ]l may M recovered^ 
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Account suit ioT-<Oontd.') 

A settled account is only jjnrna facie evidence 
of its correctness; it may be impeached by proof 
of unfairness or mistake in law or in fact ,and if 
it be confined to particular items of account it 
concludes nothing in relation to other items not 
stated m it. But the right to correct an account 
is confined to cases in which no element of estop- 
pel has intervened or where there is no obligatory 
agreement between the parties as upon settlement 
and mutual compromises. 

Ordinarily, where a party seeks to open a settled 
account there must be some direct, distinct and 
specific avermentjof errors to entitle the party to 
open the accounts, but where no objection was 
iak‘-'n by the defendant to the frame of the suit 
and even after the preliminary question of the 
liability of the defendant to render an account 
had been decided in favour of the plaintiff, and 
the accounts had been elaborately examined with- 
out any objection as to the course adopted being 
taken, the Court will not allow an obiection of 
this character to prevail when it is not suggested 
that the defendant has been in any way prejudi- 
ced hy the omission of the plaintiff to specify the 
errors in the plUint, 

Bhowani Prasad Shaha v Jtigaier- 
uath Shaha 13 C W N 309= 

9 CL J133=3 Ind Cas241. 

24 A— 0 PCS. 2 (2) (1582 S, 2)--Deoree— 
Settled accounts, order directing reopening of. 

Plaintiff, a solicitor, advanced money to a client 
on a mortgage bond and three farther charges. 
The consideration for the third further charg<^ 
was not paid in cash, but was made up of (1) 
amounts due to the plaintifi on several pioniisso- 
ry notes in the plaintiff’s favour (2) ceitain promi- 
ssory notes executed by the cli#»nt in favor of a 
thiid party, which the plaintiff is said to have 
“taken up” (3) balance of amount due as interest 
onithe mortgage and 2 further charges and (4 ) a 
certain amount stated to have been found due to 
the plaintiff as costs for actmgfor him in vatious 
suits, upon a settlement made of amounts due 
under various taxed and untaxfd bills, a large 
remission having been allowed in consideration 
of all the bills not being taxed. In a suit by the 
plaintiff against the heiia of his deceased 
client to realize the amount due on the 
mortgage and the three further charges, the plain- 
tjf Qht^iijed a ^ecTfeonthe 


Account suit tOT-^-Gontd.) 

but the 4th bond was ordered to he reopened 
and it was directed that the plaintiff “ do get all 
b:s bills of costs npto the rfrd August 1903 taxed 
by the Taxing oificer of the High Court, and then 
refile the bills in this Oouri, that then a Commis- 
sioner be appointed to take accounts in the light 
of the observations in this case, that after the 
Commissioner’s Report is received and the par- 
ties are heard thereon the final decree will be 
drawn up under s. 89 of the Transfer of Property 
Act. Reid, that this order was a decree. The 
fact, that the Subordinate .Tudge intended here- 
after to adjust the equities arising out of the 
contract, did not in any way do away with his ad- 
judication that the contract, as it stood, was not 
binding on the defendants. 9 Bom 183 dist and 
doubted 15 Bom 155 s cL R 18 1 A 6 at p 5, 

Shamuldhone Dutt v SHmutty Sufiila Bala 
Debi. 12 C W N 1102=36 Cal 493= 

2 Ind Cas 553. 

25— Where the Court is asked to reopen ac- 
counts on the ground of fraud, at least two or 
three instances of particular items must be esta- 
blished which the Court can take as false and 
fraudulent. Boo Jeenut Boo y. Sha Nagar 
Wallab Kanji, P J a886), 175 = 11 fiom 78. 

Notes:—Ap: 16 Mad 311. Fol: 17 Bom 756. 
Ref: 14 Bom 279; 16 Bom 186; 21 Bom 
424PB;7BomLR 836. 

26- ~Settled accounts — Suit for accounts — 
Pleading — Procedure . 

The requisites for making an account a settled 
account depend on the circumstances of each case 
and the mode of dealing between the parties, 

1 Ball and Beatty 420at428;L K 2 H L 1 (X»67); 

5 Moo I A 372; 8 Moo P 0 378 

(1858), referred to. If a settle^ account 
is impeached for errors, particular errors must be 
stated and proved and the same rule holds even 
when the accounts have been settled errors ex- 
cepted, Where the plaintiff made no averment 
m his plaint that accounts had been settled but 
commenced action on the footing that no accou- 
nts had been rendered. JThfd— That the plaintiff 
could not after the suit had been tried out on 
that footing be allowed to convert the case into 
one for reopening of accounts on the ground of 
errors contained therein. Procedure in account 
suits indicate^, and that adopted in the present 
^ case qopdeinned. In a suit^ for account, if P^b^ 
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Bengal kcls-Condd. 

Bengal Act IX of 1879. 

See Court of Wards Act fljengal). 

Bengal Act VII of 1880. 

See Public Demands Recovery Act 18t»0. 
Bengal Act IX of 1880, 

See Bengal Cess Acts (IX of 1880). 

Bengal Act III of 1881. 

See Courts of Wards Act (Bengal). 

Bengal Act IV of 1881. 

See Bengal E seise Act Amendment Act. 

Bengal Act II of 1882 ss. 61, 76, 80 

See Embankment®. 11 Cal 570 

Bengal Ac! Ill of 1884. 

See Bengal Municipal Act, 1884. 

Bengal Act It of 1888. 

See Calcutta Municipal Consolidation Act, 
1888. 

Bengal Act II of 1889. 

See Bengal Private Fisheries Protection Act 

Bengal Act I of 1892(ViI!age Chow- 
kidars). 

See Confessions to Police Officers. 

2 C W N 637. 

Bengal Act VII of 1895. 

See Bhootan Duars Act (XVl of 18(b)). 

Bengal Act III of 1899 ( Calcutta- 
Municipal Act ). 

See Calcutta Municipal Act. 

Bengal, Agra and Aocam Civil 
Courts Act XII of 1887. 

Sec (1) Bengal K. W. P. and Assam Civil 
Courts Act. 

(2) Marriage, 

(3) Valuation of suit— Appeals. 

1.— Civil Courts Act, S. 11— -‘Rf^movar’: 

The word ‘-removal” in 8. n of U P and 
Assam Civil Courts Act, does not merely include a 
temnorary atsenee of the Presidency Officer, but 
also contemplates cases of removal of the Court it- 
Judge has jpower to 


Bengal, Acto (Aqra and Assam Civil 
Courto Aot XII of 1887) "Gontd„ 

transferred by him from one Subordinate Court 
to another again to the same Court on the remo- 
val of the Court to which he transferred it under 
Ci. 3 of s. 11. Gsppu Lai V Mathura Das. 

1903 A W K 4 = 25 All 183. 

Notes,— Disk- 10 G W N 903. 

2. Civil Procedure Code Ss. 15 and 17. 

Ss. 15 and 17 of the Civi Procedure Code, con- 
trol s. 144 of the Bengal Tenancy Act. A suit for 
rent should be instituted, subject to pecuniary 
limitations, in the Court of the lowest grade 
competent to try it. Fazlur Rahim Abu 

Ahmed v Dwarka Nath Chowdhtiry. 

30 Cal 453. 

3. — U P. Land Revenue Act. ss. 113, 114—. 
Partition suits— Appeals. 

The law which regulates the jurisdiction of 
the Courts to hear appeals in proceedings under 
8s. 113. Ill of r. P , Land Rpvenue Act is the 
ordinary law ^'Civil Courts Act, U. P .). which 
regulates appeals in ordinary civil suits, value of 
the subiect matter, if not the value of the pro- 
perty under partition determines the value for 
the purposes of jurisdiction in theappfi,al. 

Sheo Singh v Baldeo Singh. 1903 A W N 37 
I =25 All 277. 

See also 24 All 381. 

4— Valuation of suit— Appeal —Jurisdiction- 
Ben gal N. W. P and As&am Civil Courts Act (XU 
of 1887) s. 27 

Plaintiff sued for an account and valued the 
suit at Rs. 2000, but added that if any further 
sum were found due ho would pay the additional 
court-fee. A preliminary decree was passed direct- 
ing the Defendant to render accounts. Du 
Defendant's Wlure to account, plaintiff 
filed an account claiming chat Rs. 11000 wag due 
and prayed for a decree for that amount. Plain- 
tiff subsequently reduced the amount to Rs. 9000. 
Defendant thereupon objeeted and on an ac- 
count being taken plaintiff’s suit was dismissed 
and he preferred an appeal to the District Judge 
valuing his appeal at Rs. 4500 The District 
Judga held that the appeal did not lie to him as 
the value of the suit was Rs, 9000 »nd not Ks. 
2000. Held that the appeal lay to th<^ District 
Judge as t|^e of must he cQps%r^ 
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Bengal Acts-c Agra & Assam Civil 
Courts Act Xn of 1887) -Goncld, 

as that stated in the plaint (Ks. 2000). 

Nogendm Natli Mozumdas? v Russik Cliaii- 
dra Rai. 6 C W N 346. 

Notes.—Eef: 31 Cal 301; 365; 34 Cal 954 P B 
11 0 W N 1133. Eel: SOWN 233. Appr. 
6 0LJ 255;FB. 

S.— Christian mariiage—Marriage with de- 
ceased wife’s Sister-Member of Greek Church em- 
bracing Homan Catholic faith at the time of mar- 
riage-— Subsequent apostacy— -Effect on marriage 
—Bengal, N. W, P. and Assam Civil Courts Act 
(Xll of 1887), a. 39 — Equity and good conscience, 
rule Of — ‘Incestuous,’ meaning of. 

Percvriam — The presumption in favour of 
every thing necessary to give validitj^ ioa marriage 
is one of exception! strength and the evidence to 
rebut the presumption must be strong, distinct, 
satisfactory and conclusive. 12 Cal. 706 
(1885) followed. In India there is no 
legislative prohibition against persons who are 
not British subjects and of English domicile mar- 
rying though they be within the prohibited degrees 
as nnderstooi in England. The Courts in India 
will not disallow a Homan Catholic of Indian do- 
micilf», who has obtained the necessary dispensa- 
tions, from marrying his deceased wife’s sister, 
though by the law of her own Church she may be 
incapable of contracting the marriage. The hus- 
band’s capacity rendeis the marriage valid in law. 
5 P D 94 n879),ielied on. Where a person who 
belonged to the Greek Church subsequently em- 
braced the Homan Catholic religion and married 
hia deceased wife’s sister (necessary dispensa- 
tions having been granted to him) and thereafter 
speedily reverted to his original faith: Held — 
That this subsequent apostacy did not affect the 
validity of the marriage. It is not the province 
of the Court to examine the sincerity of a man’s 
religious convictions. Per Mitra, J, — The rule 
to be applied in such a case is that of equity, 
justice and good conscience as stated in sec. 37 of 
Act XII of 1887. There being no Municipal law 
or well-established usage prohibiting the marriage 
of a domiciled British Indian of the Christian 
religion with reference to consanguinity or affi- 
nity, the marriage of such a Christian when it 
is not incestuous by the general consent of 
Christendom should be declared valid. H, A. 
Lticas V Theodora JLticas. 9 W 323. 

II C. C. 10 


Bengal Acts-c Agra and Assam ' 
Laws Act). 

1. — C. P. C. B. 2— Appeal Forum— Sambal- 
pur— Proclamation No, 2033 of 1906— Act YIl of 
1905 -Act 11 of 1904-Act XII of 1887-Act I of 
1868 — Act X of 18P7-Pending proceeding-Appeal 
-High Court — Judicial Commissioner-Central 
Provinces: 

A suit was decided by the Subordinate Judge 
of Sambalpuc on the 8th September 1905. The 
appeal was preferred to the District Judge on the * 
17th October 1905. Meanwhile the Proclamation 
by which Sambalpur was transferred from the 
Central Provinces to Bengal came into force on 
the 16i h October 1905.* — Held^ that whether the 
suit be deemed as a pending proceeding on the 
16th October 1905 or not, the appeal from the' 
decree of the District Judge lay to the Calcutta 
High Court and not to the Court of the Judicial 
Commissioner of the Central Provinces. 8 Cal r 
662 and 16 Cal 267 ref to. Harrabati v Satya- 
badi Behara. 5 C L J 550=34 Cal 636 

2. S. 6 Sambalpur District Divi- 

sional Judge, appellate decision of-Second appeal 
to the Calcutta High Court — Bengal and Assam 
Laws, Act YII of 1905 Sch. D— Act II o! 1904, 
before repeal by Act VII of 1906— C P 0,, S. .584. 

The District of Sambalpur was part of the 
Central Provinces until 16th October 1905, when 
it was added to the Province of Bengal by procla- 
mation. Held, that under Act VI I of 1905 an 
a ppeal preferred on the 2 1st December, 1905, 
against an appellate decision of the Divisional 
J udge of Sambalpur of 22nd August 1905 lay to 
Che Calcutta High Court and not to the Judicial 
Commissioner of the Central Provinces. A se- 
cond appeal though not expressly provided for by 
Act II of 190 1 (which was in force at the time 
this appeal was preferred) lay under S. 684 of 
the Ci\il Procedure Code, the Court of the Bivi- 
sional Judge being a Court subordinate to the 
Calcutta High Court since Act VII of J 905 came 
into operation. Balbhadra v Muastt Bhavaui 
6CLJ233-11C WN 957=34 Cal85S. 

Bengal Alluvion and Diluvion Act. 

See Accretion. 

Bengal Alluvion and Diluvion (Act IX" 
of 1847). 

Notes.— Supplemented, anti p. 7 pep, ^^en. 
Act IV of 1868; S. 8 rep. Act XlV of 1870; for- 
mal wor4s In ss 2, 3, 6 an4 9, and part pf 8.4, 
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Bengal Acts-( Alluvion & Diluvion 

Act 'i-Ovncld, 

r«p Act XVI of 1874; s. 1 Eep in pt Act XH of 
1891, Ss. 4, 5, 6, 9 Bep in pt Act I of 1903 
rep,, (in the Assam^ except the Liishai Hills), 
re^ I of 1886; declared m force*— thro aghout 
Bengal (except the Sambalpnr Histricr'i and Eas- 
tern Bengal, except as regards the Scheduled Dis- 
tricts, Act XV of 1874, s. 6; in the Sonthal Par- 
ganas, reg. HI of 1872, s. S, as amended by reg. 
Ill of 1899, 8. 3). 

Bengal Army Regulations. 

—Para, 24— Lease of house for period exceed- 
ing one month— Validity of such Ipase, 

See Cantonments. 

Bengal Bhootan Tuars Act VII of 
1895. 

See Bhutan Duars Act 

Bengal Cess Act (X of 1871) Road 
Cess Act. 

See (1) Evidence — Civil Cases-Misoellaneous 
documents— Boad Cess Papers. 

22 W R 192. 

(2) Cesg. 

(3) Fishery, right of. 9 Cal 183. 

tax-Suit for arrears of rent set oS™ 
EfEect of Act on agreement before possession of 
Aljfc-A pattii-settlement of lands was made in 1863 
between A and B in which B agreed to pay en- 
hancement of Revenue made by G-overnment or 
“any impost in future levied by Government, the 
income tax to be paid by A according to his in 
come B having nothing to do with the same. ”in 
1876 A brought a suit for arrears of rent. In 1871, 
the Road Cess Act wes passed and B claimed to 
have setofl, as a tax on income, a sum which he 
had paid under the Act after the repeal of the in- 
come tax. Hflid that the Road Cess Act could not 
be considered as a tax on Income. Although the 
Road Ce8» Act contains no saving clause in favour 
of contracts it does not prohibit in future the 
making^of contracts which shall interfere with the 
incidence of the road cess as directed by the Act, 
aor^vanate contracts that may have been made be- 
fore the passing of the Act; and in the absence of 
liny provisions to that effect an agreemet enter- 
ed into before the passing of the Act could not 
|N5 affected by the subsequent passing of the Act. 
Supiiomoyee Dabec v Purresh Narain Roy 

nr . ^ , 4 Calc 576. 

l!rote«:-^Fol S C L J 337; 11 OLE I40; 22 

Oal '680. Kef; 35 Cal 683 =3 0 L J 391 • 12 


Bengal Acts-(Cess Act X of 1871) Contd. 

2— Oonstinction of kabuliat-Suit for rent— 
Right of set-off. 

The defendants executed a kabuliat, dated Isfe 
October 1870, which contained the following sti- 
pulation: ‘Tf in future any chowkidari tax or any 
other new abwab or tax or fee or kor, or any addi- 
tional fee of jumma, be fixed upon the mebal by 
Government, I will pay that separately.” In a 
suit by the zamindar for increase of rent, the defen- 
dants claimed to set off a sum representing the 
amount which the zamindar was bound to contri- 
bute under the Road Cess Act and Public Worki 
Cess Act, and which amount they had paid to the 
Collector. Held that the amount in question 
came within the terms of the kabuliat, and that the 
defendants were not entitled to the set-off claimed 
by them. 4 Calc. 576, followed Shu mblhtl Nath 
Mookhopadhya v Hiarjfo Stindari Dabia Ch- 
owclrain. 11 c. L. R. 140, 

Notes.— Ref: 8 C L J .525 = 12 0 W N 154. 

3 g. 3 — Liability of chakran or servi- 
ce tenure for road cess —“Tenure ” 

^ A chakran or service comes within the defi- 
nition of “ tenure in s. 3 of Bengal Act X of 
1871, and is therefore liable for Road Cess and 
Public Works Cess under that Act. Joy Su- 
nkur Roy y. Sidhi Moham. 7 C L R S78. 

4.— S. 3 and as. 9, 10, 23, 25. and 26-Saie 
for arrears of roa'l cess, Effect of— Right of pur- 
chaser interprf^tation clause, construction of. 

in a suit on a bond by which certain land ad- 
mittedly lakhiraj was mortgaged, the purchaser 
of a portion of the mortgaged property at an 
auction sale for arrears of road cess due under 
Bengal Act X of 1871 was added as a defendant 
and the lower Cmrts, holding that the effect of 
such a sale was to pa«s the property to the 
defendant®!, free of incumbrances, made 
a decree exoluding that portion from liability in 
respect of the mortgage-bond. Held, on the con- 
struefion of Bengal Act X of 1871, that the sale 
had no such effect, and that the whole of the pro- 
perty was liable to be sold in satisfaction of the 
plaintiff’s claim. Although the effect of an inter- 
pretation clause is to give meaning assigned by 
it to the word interpreted in all places in the 
Act in which that word occurs, it is not the ef- 
fect of an interpretation clause that the thiii^ 
denned h^s ^pne^^ed to |t; every incjdept 
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Bengal Acls-(Cess Act X of \S7V-Oontd 

may seem to be attached to it by any other Act 
of the Legislature. It does not follow, therefore, 
that because lakhiraj property is defined in the 
Eoad Cass Act, lS71, to be a tenure, all the inter- 
ests and consequences attached by other Acts 
to tenures g:eiierally, or to particular classes of 
tenures, become annexed to lakhiraj property. 

Umachupn Bag v Ajadantiissa Bibee. 

12 Cal 430. 

Note*.— Fol: 24 Cal 27. 

5. — Ss. 5, 7 and Part II, sjh. A, part ii — — 
Bhowli tenures— Suit for rent. 

5. S of the Roai Cess Act requires the holders 
of any estate or tenure, of wh»ch the annual 
rent shall exceed one hundred rupees, to lodge 
returns of all lands camorisal iu an estate or 
tenure; bhowli lanl^ are thf^refire to be included 
in such returns. Wuera such a return has not 
been made, the holder of the estate or tenure is 
precluded from suing for or re'^overing any rent 
due therefor. Jugnohun Tewapi v Finch. 

9 Cal 62=110 LR 100. 

6. — S. dl-liindlori and tenant— Gass, liabi- 
lity of tenant to pay, although tenure not as- 
sessed. 

When the Collector has determined the an- 
nual value in respect of certain land and a por- 
tion of that land is subsequently granted as a 
t-mure to an under-tenant aod the C Elector has 
not separately assesssi thi annml value of the 
land of th 3 tenure SI crextil, the under-tenant 
will neTcrtheless be liable for any cesses in respect 
of that land. In such a ca<5e it is competent to 
the Court to ascertain the annual value of the 
land comprised in the defendants' tenure. 

Hapimohtn Dalai y A«hutosh DhtiP 
4 C W N 776. 

7. — Bengal Cess Act (Act X of 1871 ) s. 47— 
Decree for arrears of cess— Effect of sale In exe- 
cution. 

Although the procedure for the realization of 
cesses may be <-he same as the procedure laid 
down for the realizition of rent due upon the 
tenure, yet it d:)es not necessarily follow that 
the effect of a sale for cesses tboul I be the same 
as that of a sale for arrears of rent for which the 
tenure itself is liable to be sold. 12 Cal 430, 
followed. S. 47 of the Act provides that “Every 
holier of an estate or tenure to whom any sum 
miy be piyable uuler thi pco/isio u of this Act 
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Bengal Acls-CCess Act X of\&li)Chncid. 

may recover the same with interest at the tfate 
of twelve and a half per cent, per annum in the 
same manner and under the same penalties as if 
the same were arrears of rent due to him.” Not- 
withstanding the above, the effect of a sale by 
the Collector in execution of a decree for oesses 
against soma of the owners of a tenure is not to 
convey to the purchaser the whole tenure, but 
only the right, title and interest of the particular 
individuals against whom the decree was obtain- 
ed. Mihanund Chuckepbutty y Baiii 

Madhub Chatterjee. 24 Ctl 87 . 

Notes.— Appl: Cal 765. 

Bengal Cess Act X of 1857 ss. 71— 
Rent free lands— -Notice, 

The plaintiffs sued to recover arrears of road 
and public works cesses on. account of certain 
rent-free land, and they claimed to recover 
double the amount due under s.58. The first Court 
found that as notice of the valnatioa had not 
been published in accordance with s, 52, the pro- 
visions of 8. 58 were not applicable. It was then 
contended that the plaintiff was, at any rate, 
entitled to recover the amount of the cesses with 
interest under s. 62. SeU that the required 
notices not having been published, no cess has 
become payable under that section and that Ms 
suit mast be dismissed. Ras Behan 
V Pitambopi Chowdhrani. 15 Cal 287 . 

9. — Ss. 62, 63— Evidence Act, s, 114— Pre- 
sumption. 

Where under an Act certain things are re- 
quired to be done before any liability attaches 
to any person in respect of any right or obliga- 
tion, it is for the person who alleges that that 
liability has been incurred to prove that the 
things presorib^^d in the Act have been actually 
done. Held that the notice provided by s, 53 of 
the Road Gees Act did not come within the pre- 
sumption of s. 114, cl (el of the Evidence Act, 
and must be proved. Afihanullah 

Khan Bahadur y. Trilochun Bagchee. 

13 Cai.197. 

Notes.— Dist: 50 Cal 1; 25 CaI 725; 28 
Cal 109. 

— s. 56 See Cess. 

-S. 95 

See— E videnoe— Civil Cases^Misc^^u^^us j 
documents— Road cess -Papers! jS C W N 84S,f 

Bengal Cess Act IX of 1880. 

Notes.— [Ss. W-A, 64..Blas., iAot VU ef ISgl; 
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Beng. Acls-CCess Act ^Xofl880)■^?on^:^^. 


g. 9 Am. (In Bengal), ss. 10, I.S, 42 (I), ii. 44, 4.'> 
46 (3), 108, schs. A and 0, am , s. 40-A. Ins. (in 
Bengal and Eastern Bengal), Ren. Act II of 1881; 
S8. 110 to 181 and s. 182 («), (h). (e), f^), (g) and 
(h) rep., as. 9, 40, 108 rep. in pt., ss 4, .-iS, 82, 83, 
98, 109 am. (in Eastern Bengal and in places in 
Bengal in which Beng Act III of i885 is declared 
‘ in force), Bengal Act 111 of l885, S.II; S. 1 rep. in 
pt.,S.29, Example B, am., Act I of 190-8; S.109 am. 
(in places in Bengal in which Bengal Act III of 
1885 is in force), Ben. Act V of 1908, s- 64], 

1. — Tenure -holder, holding Mela, liability to 
pay road-eess, incometax. 

A tenure-holder who holds an annual mela on 
the lands of tenure at a certain part of the year 
and pays separate rent for it is not liable to pay 
road-cess although he is liable to pay income-tax 
on account of the profits of the mela. Umed 

Rasul Salia v Anath Bandhii Cho wdry. 

6C WN 128=28 Cal 637. 

Notes.— Dist: 32 Oal 1031 = 9 0 W N 824 

Diss: 6 0 L J 342 F B. Dist: 34 Oal 257 
=50 LJ 148; 32 Cal 1U31, Disap: 35 
Oal 82 F B= 11 0 W N 1053 = 6 0 L J 
342, 


rent shortly before return submitted Annual 

value how to be assessed — Alteration in area 
of holdings and tenures by reason of ex- 
change amongst tenants, if must bo specified in 
return. 

The plaintiffs who bad a share in a mouzab 
had their share separated by partition in lijOO, 
F S. Subsequently to the partition the defend- 
ants who were tenants and were paying /itzkdi 
rent agreed to pay hhaoUmnt from the beginning 
of 1302, F S. It also appears that, after the 
partition, the tenants of the whole estate agreed 
amongst themselves to respectively hold lands in 
that share only in which they held homestead 
lands and in this way an exchange of lands took 
place between them. On the 1th of Assin 1302, 
F S., the plaintiffs submitted a road-cess return 
m respect of their separated share, in which the 
naluh rents which prevailed up to the end of 1301, 
FS., and the recently settled &// /if cH rent were 
mentioned. Further the statement of land, holding 
or tenure given in the return corresponded with 
the state of things as they existed prior to the 
exchange effected between the tenants. Plaintiffs 
having sued the defendants for hHoIi rents cal- 
culated on lands held by them since the exchange 
the defendants objected that the provisions of els. 
(a) and (^) of S, 20 of the Act had not been com- 
plied with. 


2.— Cess Act Ss. 2, 4 — Oess, new imposition 
of — Notification, date, of — Publication date of. 



A lease executed on 13fch June 1877, contained 
the following clause:“Whabever new cess imposed 
by the G-overnment on the said lots will be borne 
by you ” (lessee). The notification as to impo- 
•ition of Public Works cess in the Calcutta Gazet- 
te was dated the 6th June 1877. It was pub- 
lished in the Gazette of the 13th June 1877 and 
it was declared therein that the liability of pro- 
perty in certain districts to pay Public Worxs 
cess would af’cruejfrom the year beginning with 
the 28th June 1877. Meld, that the lessee is'^liable 
under the contract to pay the entire amount of 
the Public Works oess payable on account of the 
tenure, as it was imposed after the execution of 
the lease. Bhola Nath Lahiri y Chundep 
Madhtib Ghose, 6 C L J 212. 

3.— S* 4, explanation, and S. 20 (a) and (b) — 
Baad-oess retarn-Oonversion of nuMb into bhmU 


Held, that as there was no enhancement of 
rent but only conversion oinaluU into bkaoli rent 
and .as no calculation of annual value based on 
the average money- value of three years’ hhuill 
ren<- as contemplated in the explanation to section 
4 of the Act was possible in this Cise, the plain- 
tiffs had substantially compliel with the provi- 
sions of 8. 50, cl, (/;) of the Act. 

that cl. (a) of the section had also b-^on com- 
pliei with inasmuch as all the lands for which 
rent was payable W3r0 rnsniioned in the return 
although it appeared that by reason of the 
exchange of lands amongst the tenants, the 
lands for the rent of which each of the defen- 
dants was sued in this case was greater than 
that shown in the road-cess return, 

Goupi Saran Malito y Mo ulyi Mahomed Latif. 

11CWN211 
4.™ S. 4 —Cultivating t§nant-Teaure-holder . 

A tenant holding land and paying as rent 
therefor a sum of money exceeding one hundred 
rupees per annum is, for the purposes ci assess* 




i liskt., JikA. 4 


153 


DBSAl’S CENT. CIVIL DiaEST 1811-19121 


154 


*■ 


# 


» 


W 







Beng. Acts-cCess Act IXofl880)-C7wi5rf.' 

ment under the Act. a tpnnre-holder and not 
a cultivating raiyat. A Caspersz v Kumar 
Singli. 5 C W N 53S. 

— Act IX of 1890 S. 4 — Hat, Profits from, 
not liable to Road cess. 

The profits from a It at not being rent or 
revenue or annual value of land within the 
meaning of S. 4 of the Act are not liable to 
road •cess. Therefore a land-lord who pays road 
cess upon such profits cannot recover it from his 
tenant. 

The Rule of the Revenue Board 'authorizing 
the assessment of hats, being at variance with 
the provisions of the Bengal Cess Act, is ultra 
vires (6 0 L J 342: 11 0 W N 1053 ( F B), Fol. 
28 Cai 637 Fol. Surajdeo v Narain Mackenzie^ 

5 Ind Cas 254. 

6.-— Road Opss Act: (Bengal) iSs. 4— 6-^Mela 
profits of whether liable to be assessed with cess 
— Income tax-Immovaable property — Lessee and 
licensee, difiexence between Annual value of land 
Lease. 

When a person agrees to pay the zamindar a 
separate fixed rent for the rights or privileges to 
hold a fair annually for a few days on lands 
which are included in the jotes or holdings of 
agricultural tenants, at a time when no crops are 
standing on them, but was given no right or 
interest which could be enforced against the 
ryots, and he in turn gave to certain persons, who 
are described as ija radars what is called an [java 
of the rights to hold the fair at a certain yearly 
rental. 

Held, that the profits, of the mela cannot be 
lawfully assessed with Road and Public wnrks 
Cesses. 

The liability to pay income tax does not carry 
with it as a necessary consequence exemption 
from payment of Road (Jess. 

jper llampini A. C. J. — ^Whether the profits of 
a mela are derived from land or are immoveable 
property and whether the persons in enjoyment 
of them are tenure holders within the meaning of 
the Road Cess Act or not depends upon the terms 
of each particular lease. 

Per Brett, Woodroffe and Moolierje^iSJ , — 

The profits derived from a fair do not fall 
within, the descriptiou'^of “ annual value of 


Beng. Act5-{C9ss Act IXofi 880 >C'o?ii;rf. 

land ” as defined in section 4 of the Road 
Cess Act. 

Distinction between a lessee and a licensee 
explained. 

Per Brett and Woodrojfe A mela or fair 

is not an immoveable property within the mean- 
ing of section 4 of the Road Cess Act. 

The amount paid by the Ijaradars is not liable 
to assessment for Road Cess. 

The profits of the fair are not liable to assess- 
ment under Chapter V of the Road Cess Act as 
other immoveable properties not included in chap- 
ter II. 28 Cal 637. The Secretary of 

state for India in Council y Karuna Kant 
Chowdhry. 6 C L J 342=11 C W N 1053 « 

35 Cal 82. 

7 — Ss, 4, 41 — “ Holder of a tenure,” whether 
includes a raiyat. 

A raiyat may be a tenure -holder within the 
meaning of the Cess Act of 1880. S. 41 of 
the Act draws a distinction between a holder to a 
tenure and a cultivating raiyat, and not between 
a holder of a tenure and a raiyat, Peary 

Mohan Roy v Sarat Kumari Dehi 

15 C L J 428. 

8 — S. 6— Charge. 

^ The words in s. 5 of the Cess Act ( B C IX of 
1880) “all immoveable property shall be liable to 
the payment of a Road-cess or a Public Works 
cess” are sufficient to lead to the conclusion that 
the amount assessed as cess is a charge, 
Assanullah Bahadur v Man jura Banu. 

8 CWN357=80 Cal 778. 

9— — Ss. 6, 72, 81. — “ Annual net profits of 
mines,” meaning of-“Owner,” “Occupier,” mean- 
ing and difierence — Return, liability of both to 
submit— “Sources of income,” meaning of:— 

Per Rampini, J: — The word “ owner ” 
in s. 72 of the Road Cess Act 
(IX of 1880 B G) is not restricted to the 
actual worker or the lessee ef a mine. It is appli- 
cable to the proprietor of the land in which 
mines have been excavated and who is in receipt 
of a share of the annual profits in the form of 
royalty. The lessees under such proprietors, 
especially if they hold leases for only limited 
terms, cannot be considered the owners of the 
mines. The word ‘‘owner” used in the section is 
not necessarily the same person as the “occupier” 
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and is not restricted to the ‘-occupier.” A proprie- 
tor of land in which mines are situated and who 
is in receipt of royalties of a certain specified sum 
for the working of the mines is in enjoyment of 
annual net profits of mines and is as such liable 
to pay road cess in accordanoo with the provisions 
of 8. 6 of the Road Cess Act, S 72 of the Road 
Cess Act does not contemplate the service of only 
one notice on the owner or occupier of a mine, 
the submisflion of only one return by him, and the 
levying of only one assessment on the annnal net 
profits enjoyed by him. The terms of that section 
read with s, U (2) of the Bengal G-eneral Clauses 
Act, applies as well to two notices and to two 
returns as to one. The submission of separate* 
returns having regard to Ss. 72 and «1 of the Road 
Cess Act and the making of s^^parate assessments 
on the “owner” and “occupier” are not necessarily 
illegal under the Act, as they are not expressly 
prohibited by the Act. The -‘annual net profits” 
from a mine is a quantity which is independent 
of the cricumstance whether the mine is worked by 
the owner himself or by lessees or adventurers 
holding the property under him; the difference 
between the gross earnings and the working ex- 
penses which constitutes the net receipts is the net 
annual profits from the mine. If the mine is worked 
by the owner himself, the whole of the net receipts 
is taken by him as the net profits. If the mine is 
worked by a lessee from the owner the whole of 
the net receipts becomes divisible between landlord 
and tenant according to the terms of the Con- 
tract Act which regulates their rights. In such a 
case when the landlord takes a rent and royalty 
the amount received by him represents a portion 

of the annual net profits from the mine, and the 
royalty received by him is liableto be assessed with 
cesses and the balance left in the hands of the 
tenant constitutes his share of the annual net pro- 
fits from the mine. S. 6 of the Cess Act of 1880 
makes the cess leviable upon the annual net pro- 

fits form a mine, no matter whether such profits 

are taken entirely by the owner or are, distributed 
between the owner and the lessee who is in actual 
occupation of the mine. The Legislature contem 
plates in s. 72 of the Act the service of one notice 
and the submission of one return in respect of the 
whole of the net annual profits from the mine and 
not m respect of any portion of the same. The term 
“owner” in s.72 is used in a limited sense; it means 
an owner who is in possession ef the mine or who 
lias control over it, or in whom the mine is for the 


time being, beneficially vested, and who has the 
occupation or control or usufruct of it. 46 L J Q 
B 559, 7 Ad. and Ell. 124, 46, 16t; 80 R R .507 and 
3 Q B 449; 61 R R 249 ref. to. Queere Whether 
8. 424 of 0 P 0, is limited in its application to 
cases of what might called torts or wrongs 25 
Oal 239 ref. to. Manindra Chandra Nandi t 
The Secretary of State for India in Cotincil. 

5 C L J 148=34 Cal 2^7. 

10~Ss. 6, 72, 76, 80 and 81 and Sch. E— Pro 
prietor of land — Coal mines-— Royalty — Cess on 
Royaltv— Annual net profits— Liability to pay 
cess — Policy of Cess Act. 

Where the plaintiff, who was the owner of 
landed property, leased such property to various 
parties for the working of coal mines, and who, 
besides the rent of surface land, received, under 
the designation of royalty, a percentage on the 
coal raised by the lessees or mine-owners, had 
been assessed for cess ” und^r the provisions of 
the Cess Act (IX of 1880, B, 0.) in respect of the 
royalty received or receivable by him from the 
coal mines on his estate; 

Held, that the return required under S.72 of 
the Act was not with regard to the mme owner’s 
profits, but had reference to the general net profits 
of the property; that the royalty receivable by 
the plaintiff was part of the ‘-annual net profits” 
of the mine within the meaning of those words 
in 88.6 and 72 of the Act; and that the plintiff 
had been properly assessed with “cess” thereon. 

In S. 81 of the Act, the word -‘owner” is used 
in the <!ense of proprietor, but the liability for the 
“cess” lies on both ‘-occupier” and “owner” in the 
case of mines, etc., as in the case of land it lies 
on holders of estates or tenures or raiyats, the 
policy of the Act being that all persons, who bene- 
fit by the maintenance and construction of “ roads 
and other means of communication” or “works of 
public utility” out of the cesses, should bear the 
liability of paying th«^ same Maiiladpa 

Chandpa Nandi v The Secpetary of State 
fop India in Council. 8 A L J 140 (P C) 

= 9 M LT 196 = 15 C W N 210=: 

13 Bom L R 82=:9 Ind Cas 311= 

21 M L J 365. 
11— S. 10— Jurisdiction— Lease of land lying 
outside Chota Nagpur— Question of law taken for 
the first time in second appeal. 

Where a certain estate in the district n£ Man- 
bhum was taken charge of uudjr the Ohota Nag- 
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put Eticumbeted Estates Act, and thereupon the 
manager proceeded to cancel under that Act a 
lease of land lying in the district of Bankura. 

'H&ld that the Act had no application, inas- 
mucli as the Act applies only to land in Chota 
Nagpur. 

The High Court allowed this question to be 
raised for the first time in se^'ond appeal, 
il jodhya Nath Chowdhury v Keahub Chandra 
Mukherjec. 11 C W N 1127. 

12 — Sec. 17 — Powers of revision of the com- 
missioner and the Board of Revenue — Certificate 
— Bale-Setting aside Certificate issued under the 
Cess Act(lX B 0 of 1880) — Limitation-deciding 
in a party’s absence-proper remedy, 

Bengal Act VII of 18.‘?0 for the recovery of 


BeDQ.Acts-'Cess / cl IX of l££0)-C(«/d 

mulling the sale was challenged in a regular suit 
brought in the Civil Court on the ground that the 
order was made without hearing the purchaser. 

NelS^ That the proper remedy of the purchaser 
was to apply to the Commissioner for a rehearing. 
Babu Laliteswat* Singh v Mohtint Ram Ki«- 

1 M L T 308. 

13 Suit for rent by one sharer. Alternative 
claim—Bengal Cess Act, S. 20. 

A suit is maintainable by one of several joint 
landlords for recovery of balance of rent due 
from a tenant, and in the alternative, for recovery 
of the sum which may have been collected by his 
co-sharers in excess of their legitimate share. So 
far as the claim against the co-sharers is concern* 
ed S. 20 of the Cess Act has no application. 4 Cal 
350 applied. Sham Singh v. Kishan Satai, 


public demands applied to cases of road and 
other cesses. ( P R 14 Cal I) referred to. 

Where a commissioner set aside a sale held in 
execution of a certificate granted by a Deputy 
Collector in respect of a fine imposed for failure 
to comply with a notice under sec, Id of the Cess 
Act, on the ground that the evidence for the peti- 
tioner made out a prlma facie case of fraud or 
at any rate of irregularities which prevented the 
Petitioner from obtaining knowledge of the pro- 
c'^edings against him, and caused the sale of his es- 
tate at a most inadequate price. That the 

power of revision-conferred on the commiasioner 
by sec. 17 of ActVII of 1880, B" 0, was amply— 
sufficient to justify the order setting aside the sale. 

The Board of Revenue also had power to inter- 
fere in this case under sec. 2 1 of the Act. 

Sec. 17 of Act Vll of 1860 B. C. applied to or- 
der made after as well as before sales in execution 
of certificates issued under the Act. 

The periods of limitation applicable in ordina- 
ry cases were nob binding on the Commissioner 
when he was acting in exercise of his revisional 
^jurisdiction. 

It is an elementary principle which is binding 
on all persons who ex^^rcise judicial or quasi judi- 
cial powers that an order shoud not be made again- 
st a man’s interest without there being given him 
an opportunity of being heard. 

In thi| oa^ie t^ie p^dqr of tfee Oop\nqi§8|one| ap- 


6CLJ 190. 

— Bengal Act IX of 1880 (Road and other 
Cesses), ss. H4 and 35 — Publication of valuation 
roll — Liability to pay cess. — 

In the case of rent-paying lands the publica- 
tion of the valuation rolls under s. 35 of the Cess 
Act is not a condition precedent to the attaching 
of liability to pay road cess in accordance with 
the valuation rolls. 13 Cal 197, distinguished. 

Bhugwati Kuweri Chowdhrani v. Chuttep- 
pttt Singh, 25 Cal 725 « 2 C W N 407. 

Notes:— Fol: 28 Cal 100. 

15 — Bs. 36, 41 — Valuation roll, publication of 
— Condition precedent.— 

Looking to the provisions of Ss. 36 and 41, the 
publication of a valuation roll is not a condition 
precedent to the attaching of liability to pay 
road cess for rent-paying lands. 

Ricketts v. Rameswar Malia, 28 Cal 109. 

16— Abwab— Bengal Cess Act (IX of 1880 B 
0) Sec. 41, scope of — Bengal Tenancy Act (VII t 
of 1885) Sec. 74 — Road-cess, — 

A contract by which a tenant, as between him- 
self and his landlord, undertakes to pay the whole 
road-cess, ie not illegal. 

Section 41 of the Cess Act is neither exhaus- 
tive nor prohibitive and does not invalidate such 
a contract. 

1 if nqt s^n Witbiq iqeaning 
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of seotion 74 of the Bengal Tenancy Act. 
Ashtitosh Dhar y Amir Mollah. 3 C L J 337. 

Notesr—Eef.- 33 Cal 683=: 3 0 L J 391 = 12 C 
WN 154 = 8CL J 525. 


[B9ng.ftct5-(Cess Act IX of mOyOonid. 

18-Ss. 46, 112, 113, H4, 351 A-Model Buies, 
Buie S3— Appointment of paid Assessor, whether 
valid.— 


17-S. 41 — Perpetual mokarari lease, oon- 
straetion of— Bilmokhta — Statutory liability— 
jSztraneous evidence — Evidence Act S. 92; 

It is open to the Zemindar and the tenure- 
holder to contract themselves out of the provisions 
of S. 41 of the Bengal Cess Act. (1872 ) 4 Cal 
676; (1382) HOLE 140;(I900) 3 0 L J 337 and 
(190d) 3 C L J 391 ; 33 Cal 683 ref. *^o. The word 
Bilmokhta means, according to agreement, sti- 
pulated, fixed, or consolidated. Under a perpp- 
tual mokarari lease a tenure-holder stipulated to 
pay Es. 1,585 as the total amount of rent inclu- 
sive of abwabs and cesses during the whole peri- 
od of the continuance of the tenancy. It contain- 
ed the following words “Teh Sal Samilusi pun- 
drah sao panohasi rnpea men hai, bilmokhta 
Held — That the tenant undertook to pay the 
whole of the cesses which were levied at the time 
of contract, inclnsive of the share payable by him 
under the state as also the share the burden of 

which would otherwise have to be borne by the 

landlord himself. If any additional cess is im- 
posed or if the amount of cess is increased, the 
incidence of the new burden is regulated accord- 
ing to the statute, Wben an exemption is claim 
ed from statutory liability, the contract under 
which exemption is claimed must be strictly con 

Btrued against the claimant and it must appear 

from its terms, beyond the possibility of any dis 
pute that the partie.s intended to vary the liabili 
ty as imposed by the State. The rule is specially 
applicable, when exemption is claimed from exac 
tion imposed by the State. The construction to 
be placed on a deed ought to be such as will ren 
der it reasonable rather than unreasonable and 
wiU make it just to both the parties rather than 
unjust to one of them. (1858) 1 C B N si 
and (184.5) 14 M & W 187, ref. to. la the con. 
Btruction of contracts, Courts may look pot only 
to the language employed but to the subject 
matter and the surrounding circumstances and 
may avail themselves of the same light, wwS 

bu?thif' "“rT' «o“*ract wils m^e 

but this may be done only with a view to inter’ 

pret the contract and not to contradict it ri87xi 
3 A 0 W2 (576) and (1859) i, B1.& k 1. 977 ref to 

Mahamud Sahay v. Saidtmnessa Bibi' 

a<?L/525=lgC 


At a meeting of the Municipal Commissioners 
of a certain Municipality, the question of appoint 
ing a paid Assessor was raised as an amendment 
which was lost. Within sis months from that 
date, the question was again raised as a substan- 
tive proposition which was carried. An Assessor 
was appointed flccordingly,who revised the assess- 
ment of the plaintiff, which was confirmed by 
the appeal committee under S, 114 of the Bengal 
Municipal Act. The plaintiff brought this suit, 
to have theasse^^sment of his holding declared 
void as being made by an assessor appointed in 
contravention of law. 

JTcld, that the appointment of a paid assessor 
had not been “ finally disposed of ” at the first 
meeting, within the meaning of Eule 3.S of the 
Model Eules under S 351 a of the Act; that 
therefore, ifs reconsideration at the second meet- 
ing was permissible; that the validity of the de- 
termination of the Appeal Committee could not 

be impeached; and that the plaiutill’s suit must 

fad. (S A No. 2499 of 1906, decided on April 1 , 
1908). Chaiman of ChittagongMunicipaUtv 

V. Jogesh Chandra Rai, 3 Ind Cas ll 

37 Cal 4f4». 


19 S. 95, art. 2, ach. HI— Evidentiary value 
of road-ccss returns rendered under-Suit for en- 
ancement-Suit for arrears of rent-Suspension 
of the law of limitation.— 

[ In a suit for enhancement of rent, some road- 
cess returns rendered under Bengal Act IX of 
1880, s. 95 of which makes them admissible in 
evidence against the person by or on behalf of 
whom they were filed, were held to be, though 

not conclusive, evidence to show that the claim 
for enhancement coaid pnm^ facie be supported 
on the ground that the existing rate was not 
fair and equitable,” within the meaning of the 
engal lenanoy Act. This evidence (found to be 
the only reliable evidence produced by eitoer 
party) shifted the on the tenants to rebut 

any presumption raised by the returns, by Z. 

^ncing their eolleotion papers. If they had no^ 
done so, the Court would be justified in acting on 
the presumption under s. 1 14 (y), i e 1 .j?. . 

52 cal 118, Where. In a suit Ir JeZ oS t 
brought more than three years from due date ^ 
tefodn4thatthepiaforiah,,, 
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years, brought a suit claimine enhancement of 
rent including that for the year in question, the 
operation of the law of limitation would be stay- 

Hem Chatidra 
Cliowdhfy V. Kali Prosnna Bhaduri, 
SO Cal 1083, PC=SO I A177=8CWN1. 

Notes:— Dist; 32 Gal 118. 

20 — S, 95 — Boad Cess returns — Admissibility 
—Admissions by defendant’s fellow-tenants— No 
evidence against defendant.— 

S. 95 of the Cess Act lays down that returns 
made under it “‘shall be admissible as evidence 
against such person fthat is, the person by or on 
whose behalf they were filed), but shall not be 
admissible in his favour”. It does not enact that 
such a return shall be admissible only as evidence 
against th#* maker, and the first part of the pro- 
vision is clearly declaratory, but not exhaustive. 
(8 C W N 1 fP C). relied on). 

Admission in Boad Cess returns made by a 
defendant's fellow-tenants (especially when they 
were made by them not ([ua tenants but tiva 
landlord-*, and when it is denied that the makers 
are viead, and there is no finding to the contrary) 
are no evidence whatever aeainst the defendant. 
rSCWN 1 (P 0), Dist:). 

Mohan Pandey v. Lala Bhagavati Charan, 

1 Ind Cas 813. 

21— Sec. 95, applicability of— Document.Jad- 
missibility of, not objected to in the lower Court 
— Decree, not infer p(trte.s admissibility of. — 

The plaintiff alleging himself to be a liashtliar 
or holder of a right of occupancy sued the defen- 
dants for the possession of the land on the ground 
that they were in occupation without any right. 
The defendants produced certain rent-receipts 
showing that the landlords recognised them as 
hmhtkars, < Th^ plaintiff produced a rent deciee 
of 1869 (which contains a statement contrary to 
that which appears in the receipts) and road-cess 
returns: 

Held^ that the road- cess returns are admis- 
sible in favour of the plaintiff and their admis- 
sibility is not affected by section 95 of the Road 
Cess Act. Section 95 of the Road Cess Act has 
no application toithe case where the parties who 
tendered road-cess returns in evidence were not 
the persons who filed them, in pursuance of^ the 
provisions of the Act. 

JI G. 0. u 


IBeng. Acts- (Cess Act IX of ISSOrObn^t?. 

I The decree, though not hiter ^Mrfes is evidence 
to show that the landlords recognised the plain- 
tiff as ka^hthai% and that the rent receipts grant- 
ed to the defendants were fraudulent. When no 
objection was taken as to the admissibility of a 
document in the Court of first instance, it is not 
allowable to take the objection in appeal. 

• Ram Prasad Roy v. Lala Sham Narain, 

6CL J22* 

22 — S. 7 — Suit for enhancement— Road cess 
leturns as evidence— Cess Act {IX of 1880 B C). 
(S. 95— Evidence Act ( 1 of 1872 ) ss. lU (g) 82- 
Presumption— Burden of proof 

In a suit for enhancement of rent, payable by 
certain fractional shareholders in a Talook, the 
Zemindar put in as evidence several road-cess 
returns which had been filed on behalf of another 
fractional shareholder and which showed that 
the tenants were receiving from subtenants con- 
siderably higher rent than they were paying to 
the Zemindar,— and this was found to b6 the 
only reliable evidence produced by either 
party, ^eld^ that the returns, though not con- 
clusive, jji'bna facie showed that the existing 
rate was not fair or equitable and this evidence 
shifted the onus on the tenants to rebut any pre- 
sumption raised by the returns by producing the 
Collector’s papers. As the tenants had not done 
tv>isthe Court was justified under s. 114 (g) 
of the Evidence Act, to award enhanced rate on 
the basis of the returns. 

Hem Chunder Chowdhpy v. kali Prosunno 
Bhadupi. 8 C W NI = 30 Cal 1033 (P C)= 

301 A177PC. 

Notes. — Dist: 32 Cal 118. 

23— S. 99— Cess payment of, by purchaser 
of Estate— Liability of previous owner. 

The power given to a Collector under S. 99 of 
the Act is in the nature of a right to attach the 
rents payable to the person from whom the dues 
are recoverable ; he has no power to realise the 
amount by sale of the estate as if it was a charge 
having priority over other charges. Plaintiff 
purchased a revenue paying estate belonging to 
the defendants in execution of a mortgage decree; 
ths sa^e was confirmed on the 5th May 1898. The 
Oolleetor proceeded under S. 99 to realise the 
amount of cesses up to March 1897. Plaintiff 
paid the same and brought a suit to recover it 
from the defendants. Meld, that the amount of 
cesses was payable by thedefendants af a personal 
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debt and the pi^intiif having been compelled to 
pay the same on account of the proceedings taken 
by the Collector under S. 99 was entitled to be 
i^eimbursed. 19 Cal 783 : 6 Cal 389 ref to. 

Nawab Aasantillah Bahadur y Man jura 
Banu. 8CWN 357 « SO Cal 778. 

24— S. 105— Power to make rules— Bengal 
Bo^ad Cess Manual— Rule 33— Talidity of, ultra 
vires ; 

Rule 83^f the Road Cess Manual framed by 
the Board of Revenue under S. 10f> is idtra vires 

Umed RaiUPShaha y Anath Bundhu Chow- 
dhury. 6 CW N 128=28 Cal 637. 

Bengal Chambers of Commerce 
Rules. 

1— Bengal Chamber of Commerc<» — Rules for 
arbitration. 

The rules for the guidance of the arbitration 
‘tribunal’ of the Bengal Chamber of Commerce 
were constructed to contemplate the parties 
being notified of the names and the fact of the 
appointment of the arbitrators. Where the arbi- 
trators appointed by the Bengal Chamber of 
Commerce under its Rules did not appoint a time 
and place for % hearing of the reference 
that the arbitrators failed in their dnty in doing 
no. Hurdwaf Mull v Ahmed Musaji Selaji 
13CWN6S»lInd Cas371. 

2— Bengal Igfhamber of Commerce, arbitration 
by— Rules— Umpire, appointment of— Failure to 
appoint, effect of. 

The rules of the Arbitration Tribunal of the 
Bengal Chamber of Commerce were construed to 
contemj>late the appointment of the umpire be- 
fore the arbit|ators entered upon the reference 
and not on their disagreement* 

If the terms of a reference provide that the 
umpire is to be appointed before the arbitrators 
enter upon the reference . the same cannot go on 
until such umpire is appointed, and the award of 
the arbitrator cannot be made a decree of the 
Court ♦ Bow 786 (1836) and I Exch 572 (1847), 
Pol. Chooni Lai v Madhoram, 18 C W N 297 
=36 Cal 388=1 Ind Cas 391. 

3-S i-WHt constitutes written submission 
—Award made ex j^arte, is valid. 

To oonstitute nwbmissioo vsritbintbemeaning"; 


Bengal (Chambers of Commerce 
ruIes)-6’onc(rf. 

of S. 4 of the Indian Arbitration Act, is not ne- 
cessary that there must be an agreement on a 
single piece of paper signed by both parties. It 
is sufficient if the bought and sold notes contain* 
ing a term to refer to atbitration are signed by 
both parties or their authorised agents. But a 
mere stipulation, inserted by one party and not 
formally agreed to by the other, does not consti- 
tute such a submission. 

Although the Court will not decree specific 
performance of an agreement to arbitrate, yet it 
will enforce an award when validly made. Meld 
on the facts of this case, that the award, though 
made ex parte, was valid. (^60 L J (Q B) 640, 
Exp: 26 Q B D 645 Ref:) Ram Narain Gaa- 
ga Bissin v LiladhurLowjec. 10 C W H 814 

«33 Cal 1287 

Bengal Chaukidari Act VI of 1870. 

See Chaukidari Act, 

Bengal Chaukidari Chakran Land 
Act VI of 1870. 

Sec Chaukidari Chakran Land. 

Bengal Chota Nagpur Incumbered 
Estates Act VI of 1876. 

See Chota Nagpur Incumbered Estates Act. 

Bengal Chota Nagpur Landlord 
and Tenant Procedure Act I of 
1877. 

Sec Chota Nagpur Landlord and Tenant A<»t, 

Bengal Civil Courts Act VI of 1871 

Notes -Rep Act XII of 1887. 

Bengal Civil Courts Act (VI of 1871) 

See Cases under Subordinate Judge Jurisdic- 
tion of. 

1— Power of High Court to hear appeals. -Per 
Jackson, J. 

The power of the High Court to hear appmls 
from the Civil Courts in the interior is regulated 

by Act Vi of 1871. Runjit Singh v Meh&r- 
bana Kocr. 3 Calc 662; 2 C L 
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Notcr.— Appl 13 Cal 86. Fol: 3 0 L K 
206 ; 4 0 L R 23 ; 6 Oal 259. Ref: 
4 G L R 18 ; 4 Oal 825 ; 16 Oal 267 F B ; 
22 Cal 364 ; 12 Bora 449 ; 6 0 L J 660 ; 
34 Cal 636. 

2 — S. 6 — Transfer of Distri^'fe and vSessiona 
3 ndge— J uriadicton. 

On the 24th August, 1881, one K, District and 
Sessions Judge of Mirzapur, was tran^iferred to 
Benares. On the 17th August, 1881, he was ap* 
pointed to be also in charge of the Mirzapur Ses- 
sions Judgeship. Held, that he had no power to 
hear civil cases and appeals within the Mirza- 
pur district. Sadhd Ram v Ajudiya Prasad 

11 W N 104.. 

8 — Powers of Subordinate Jndge in 
charge of District Judge’s office— Execution of 
decree. 

An application for tne execution of a decree 
passed by a District .Tudg#‘ was presented to the 
Subordinate Judge, who was in charge of the Dis- 
trict Judge’s office, under S. 8Aet VI of 1871, 
and an order granting the delivery of certain im- 
moveable property and tlie arrest of the iudg- 
ment-debtor was passed. Held, that the order 
passed by the Subordinate Judge was uHrSi rira 
and altogether outside the scope of the duties he 
was authorized to perform under s, 8 of Act VT 
of 1871, during the ahsince of the Judge, 
Salimunnissa v Dildar Husain, 

AWN 1882, 19. 

4 — Ss. 8 (2). 21 (3)— Assignment to Addition- 
al J udge of cases coming from a particular dis- 
trict — General order. 

8. 8, sub-section 2, of the Civil Courts Act, 
empowers the Additional Judge to discharge* any 
of the functions of the District Judge which the 
District Judge may assign to him. A District 
Judge acting under S. 27 (3) has power to assign 
appeals and other cases coming from a particular 
district to the Additional Judge. Mutsaddi Lat 
Y Mule Mai. 9 A L J 95 

5- t-S 10 — Subordinate— -Judge in temporary 
ch8|:ge of District Court— Jurisdiction. 

An application, for the execution o! a decree 
ma#e*by a District Judga was presented to the 
Subolrdina^ Judge who was in charge of ttie Dis- 
Dflice 1 . 8 of ActiVl-pf Wll, 


Bengal Acls-(CiviI Courts Aet Vt of 
1871)-Con#rf. 

The Subordinate Judge granted the relief aski^d 
by the decree-holder, viz., delivery of certain im- 
moveable property and arrest of the judgment- 
debtor. Held that the order passed by the Snb- 
ordinate Judge was ultima vires but that as no 
appeal lay in the case to the High Court the ap- 
peal must be dismissed. Salimantiis«i| v Dildar 
Husain. llhWNl9. 

6 — S. 10— Bengal Civil Courts A©t.“ 

Whether or not a Subordinate Judge in charge, 
under s. 10 of the above Act, of the office to the 
District Judge, in the latter’s absence, has power 
to hear a Revenue Court appeal, he certainly can- 
not continue hearing such an appeal after the 
District Judge has returned and resumed his fun- 
ctions as such. Malhi Kuar v Jwala 

21 W Kill. 

7, — Subordinate Judge, Court of Bengal Civil 
courts Act VI of 1871— Inferior Court. 

Having regard to the provision of the Bengal 
Civil Courts Act VI of 1871, the Court of aSubor- 
dinate Judge is a Court inferior to the Court of 
the District Judge. Pposad Dost Mttlliek v 
Kedap Nath Mullick 7 Cal t87« 

« C 

Notes:— Diss .6 All 500, Ap.* Mad 
266 F B Pol: 7 Cal 428. Dist: 22 ^Cal 
692. Ref: 10 Cal 669. 

Bengal Act Civil Couets Act (VI of 1871).8.1S 

See{T) Civil Procedure Code 1882 s !.*» 
8. 2 ( 1908 ). 

(2) Insolvency— Insolvent Debtors under 
Civil Procedure Code. 

— S 17— 

See Holiday. 9 All 8016. 

8. — S 17 — Munsif — Small Cause Court sulfe 

A Munsif having certain Small Cause ‘Court 
powers, went on leave, and his place was filled^ by 
an officiating Munsif who bad not such powers. 
A plaint was presented to the officiating Mupsif 
and registered by him as a plaint in a regi^r 
suit. Before the suit was decided the 
sif returned and completed the trial of the suit 
as Munsif’s suit. In appeal the Subordinate 
Judge, holding that the suit was^ a Siial® Oi48e 
Court suit, returned the plaint to be presen^d to 
proper Court, viz, to the Munsif as a SmallOause 
Court. Held that the Mnnatf Vas^ig^ in con- 
tinping the trial of the suit suit; 
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of 1887 a eurri of money was paid in part satis- 
faction. A second application was objected to 
on the ground that the Maldah Court had no 
jurisdictiion. A fresh application with a certi- 
ncate transferring the decree from the Nowab- 
gunge Court was resisted on the ground of limi- 
tation. Seld ^ — That the Nawabgunge Court did 
not cease to have Jurisdiction but that the decree 
could also be executed by the Maldah Court. 
Sheik Jaffer v Kamni Debi. S C W N d50 

==28 Cal 238. 

Notes— Bef: 12 C W K 859. Fol: 35 Cal 
974=12 OWN 859 : 9 0 0 281. 
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power of the Court to refuse to accept the valu- 
ation if it is not hona fide, A money value, how- 
ever arbitrary, can be placed on all suits. A 
Munsiff can, therefore, try a suit for restitution 
of conjugal rights, the value of which, as fixed by 
the plaintiff, is within his pecuniary jurisdiction, 
(31 Cal 849, Diss ) Laep Husain Khan v 
Kurshed Jan* 8 A L J 266 (FB)=A W N 
(1906) 99=28 All 545. 


5— S. 17 — Holding enquiry on olose holiday 
— Wai ver— 'Consent. 

Holding an enquiry on a close holiday and 
deciding upon a matter within the ordinary juris- 
diction of the Couit is a mere irregularity the 
right to object to which can be waived by the 
conduct of parties ; so, where a party on a close 
hqliday, does attend, and without protest takes 
part in a judicial proceeding, he cannot subse- 
quently dispute the jurisdiction of the Judge to 
hear and determine the matter on such close 
holiday. AWN 1887, 34 Fol. 

Ajudhta Prasad v The Official Liquidator 
of the Cotton Ginning Company Ltd. Cawn- 
pore. AWN 1887, 67. 


7 — Ss. 18, 19, Sub-Section 1— Restitution of 
conjugal rights and suit for—Appeal, fomm of. 


A suit for restitution of conjugal rights is 
incapable of being valued and to such a suit & 
special money value cannot be attached for the 
purposes of jurisdiction. 

A suit for restitution of conjugal rights is not 
therefore triable by a Munsiff under s. 19, gub- 
Rec. lof Act XII of 1887 (Civil Courts Act), but 
is triable by a District Judge or bub- Judge under 
8. 18 of that Act. 


6— Suits valuation Act Ss. 819 12— Bengal 
N W P and Assam Civil Courts Act Xli of 1587- 
Ss. 18, 19— General Clauses Act T of 1887. 


S. 3 vl3)--“ Value*’— Jurisdiction— Suit for 
conjugal rights- capability of valuation-long 
practice. 


Thf* practice, which has prevailed for upwards 
of half a century, of allowing the plaintiff, in a 
suit for restitution of conjugal rights, to put a 
value on the relief, which he asks for, and thns 
determine the jurisdiction, is not illegal and shajl 
not be departed. 

The word “Value” is S. 19 of Act No. Xll of 
1887 may beinterpretefito mean the valuation 
put by the plaintiff on the relief sought by 
him. 


A suit for restitution of conjugal rights was 
valued at Rs. 49 and brought in the I^Iunsiff’s 
Court, The Defendants did not object to the 
valuation and to the jurisdiction of the Court. 
In second appeal it was argued by Defendant 
that the suit ought not to be dismissed on the 
ground of the Munsiff’s want of jurisdiction. 

Held — That s. II of the Suits Valuation Act 
covers a case like the present in which a Court 
has exercised jurisdiction by reason of an arbit- 
rary valuation when no valuation can or ought 
to be made, and the suit ought not to be di«. 
missed, no objection to jurisdiction having been 
taken in the manner provided ins, II of the 
Suits Valuation Act. Aklcmtinncsaa Bibcc v 
Mahomed Hatim. 8 C W N 705= 

31 Cal 849. 


A suit for restitution of conjugal rights does 

notadmitof being satisfactoril> valued, but the 
plaintiff can put his own valuation, sul^eot to the 


8— S. 20— “ Subject-matter in dispute . 
Suit for redemption. 

According to the proper construction of s. 20 
of the Bengal Civil Courts Act, the ** subject- 
matter in dispute ” in suits for redemption is the 
amount of the mortgage-debt and the mortgagee’s 
rights which are sought to be paid of.(2 All 778»« 
8 All 435 F B Fol.) Ajgar Singh v Bafmha 
Singh. A WN1887,.1^62. 


9 Suit for restitution of '’onjugal rights-Ben- 
gal. N W P and Assam Civil Coart® IntltKIl 
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Bengal Acts (Civil Courts Act XII of 

1887 )~Oontd. 

of 1887), Sec. 21— Valuation Act (VII of 1887); 
Sec 21— Valuation of suit — tfuriadictiou pur- 
poses of— Yaluation by plaintiff — Appeal. 

Under section 91 of the Bengal, Korth West- 
ern provinces and Assam Civil Courts Act, ap- 
peals from the iudgmenta of Subordinate Judges 
He to the District J udge excepting in cases the 
Talue of which exceeds five thousand rupees. 

’Jhevalueofa suit for purposes of jurisdic- 
tion must be held in cases which are incapable of 
satisfactory valuation to be the value put upon 
it by the plaintiff except where it is proved that 
from improper motives he baa placed a wrong 
valuation upon it. 

A suit for restitution of conjugal rights is not 
capable of money valuation and therefore the 
value of such a suit must be held to be the valu- 
ation put upon it by the plaintff and sueh valua- ' 
tion alone will determine the forum of the suit 
and of the subsequent appeal. SOWN 705=331 
Oal849. Disa: 28 All 645; 13 Cal ^52; 18 Cal 378 
itef: Jan Mahomed Mandal v. Meshep Bibi 
S C L J400=-ll C W N 458-=84 Cal 852. 

Notes.— Eef: 17 M L J 673 F B ; 31 Mad 89 
F B; Fol 11 Bom L H 1362. 

10 — Bengal, N W P and Assam Civil Courts 
Act (Xll of 1587), S. 3*1— Appeal •Forum-Value 
of suit — Acceptance of lesser sum by consent 
decree. 

When the original value of a suit was over 
Rs. 5,000, and by a consent decree the plaintiff 
accepted a sum of less than Rs. 5,000, an appeal 
against an order passed in execution of such 
decree by the Subordinate Judge lies to the High 
Court, and not to the District Judge, 

Qucsf*6: — Whether, when such appeal is pre- 
sented to the District Judge, he should return 
the memorandum of appeal to the appellant, for 
presentation before the High Court, or he is justi- 
fied in dismissing the appeal. Jogendra Nath 
Roy y Sapaswtti Debi. 6 C L J 38. 

11.-C P C (ACT XIV of 1882), S, 586-Sait 
for mesne proffts— Valuation of claim by pia- 
intiff — No leave asked to increase valuation — No 
nffer to pay additional Oourt-fes— Value of suit, 
y^hat to be taken as^ — Court Fees Act (VI [of 
1870) S 8— Civil Courts Act (XU of 1887), S. 31. 

Itt a BUtt lor jKHsowy of oiewie-profits the 
paia ti|r yflltted W* plaim st It*. 380 for the par- 


Bengal 4cls (Civil Courts Act XII of 

1887 ^•^Gonid. 

poses of ascertainment of the jurisdiction of the 
Court and the amount of the Court-fee payable. 

He stated that, if the amount of mesne profita 
was found to be greater than Rs. 300, he might 
be awarded a decree for the excess amount after 
payment of additional Court-fee A Commissi- 
oner was appointed to ascertain the rates at which 
rent was payable in respect of the different class- 
es land. He submitted his report that if the 
meane-profits were assessed at a certain rate, the 
plaintiff would have been entitled to a de- 
cree for Rs, 680. But the plaintiff made no ap- 
plication for the amendment of the plaint nor did 
he ask for leave to increase the valuation of his 
claim or offer to pay any additional Court-fee. 
The first Court gave him a decree for Rs. 223 and 
he appealed to the Sub-Judge and valued his ap- 
peal at Rp. 367, that is, the V)alance of Rs. 680. 
i 1 he appeal was dismissed and the plaintiff filed 
j a second appeal. 

Meld, that the mere circumstance that the 
plaintiff chose to value his appeal at Rs. 357 did 
not show that the value of the suit was raised to 
Rs 580, for such an alteration could not be made 
without a proper application to the Court in 
that behalf, and even if such an application were 
made, it could not be granted unless the plaintiff 
paid the additional Court-fee, and that conse- 
quently the value of the suit must be taken to 
be Rs, 300 and the second appeal was incompe- 
tent. 11 Cal. 169, Rel. on; .34 Cal 954 ; 6 0 L J 
255;UC WNli33(F B) Ref. Kali Kamal 
Maitra v Fazlur Rehman Khan Chowdhry, 

7 Ind Cas 778 

12. — S. 21 — Court Fees Act (Vll of 1870), S. 
11— Valuation of suit— Execution of decree — 
Deficiency made good— Appeal— Jurisdiction. 

So long as there has been order acc«»pted by 
the plaintiff to make good the deficiency, the 
original value placed by the plaintiff must be 
taken as the value of the suit, for the pur- 
pose of regulating the jurisdiction of the a|^el- 
late Court, but when there has been such an 
order made and accepted by the plaintiff, from 
that moment the value of the suit must be taken 
as being in accordance with the fee actually paid 
by the plaintiff. 

So, where a suit for sale on loot of a mortgage 
was valued at Rs. 1,946, but the plaintiff * payed 
lor the redem]^lon of pidor mor^ages and for a 
decree, for the com>ll#k|ed exKSeediog 
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1887 )‘-Oontd, 

Bs. 15,000, and the Court granted him a decree 
in terms thereof in the event of the mortgagor’s 
default, conditional upon his making good the 
deficiency' in Court fees, and the deficiency 
was made up, heU^ that the proper appellate 
formi was the High Court, and not the District 
Judge. 34 Cal 554 (F B) Fol. 16 All 286, Dist. 
Sriraman Lalji v Besraj, 7 A L J 203= 

32 All 222. 

IS.— Civil Courts Act, S. 21 -Suit originally 
valued over Bs. 10,000— Part ol the claim sub- 
sequently withdrawn— Effect of— Valuation of 
the suit — Appeal. 

Meld, that an appeal lay to the High Court j 
from a decree in a suit the value of which was 
over Es 5,00u and that valuation was not affect- 
ed by the plaintiff’s subsequently withdrawing a 
part of the claim. Jaggi La! v Gopinarain 

3 A L J 136. 

14.— S 21 — Appeal, form of — Partition suit — 
Valuation for jurisdictional purposes. 

In a suit for partition, the value of the entire 
estate sought to be partitioned and not the value 
of the plaintiff’s share in the property is to be 
taken as the value of the original suit, within 
the meaning of S. 21 of Act XII of 1887. 

Where, therefore, in a suit for partition, the 
value of the entire estate is above Bs. 6,000, but 
that of the plaintiff’s is below that amount, an 
appeal shall lie,from the decree of the subordi- 
nate Judge, direct to the High Court. 

Biraj Mohini Dasi v Chintamani Dasi. 

3 C L J 197=10 OWN 56S. * 


IS— S 21 — Ceneral Clauses Act (II of 1887), 
s. 3. cl. (13)— Valuation of suit— Appeal— Suit 
for partition. 

In a suit for partition of the share of one 
only out of several co-sharers in immoveable pro- 
perty, the proper valuation of the suit for the 
purposes of jurisdiction is the value of the share 
sought to be separated from the rest of the pro- 
perty, and not the value of the entire property 
oat of which the share is to be taken. Wajih- 
uddin V Wali-ullah. 1902 A W N 88= 
24 All 381=31 Cal 365. 

16 S.21— -Transfer-District Judge’s power to j 
transfer to Additional District Judge cases heard j 


f Bengal Acls-CCivil Courts Act XII of 
1887 ^-Contd. 

> and pending— Particular cases transfer of— Func- 
! tions— 0 P U s. 25, 

A District Judge cannot transfer to an Addi- 
tional District Judge a case which he has heard 
though only in part. Qk-j/v:— W hether under 
s. 21 of the Civil Courts Act he can to transfer 
any particular case pending in his court which 
he has not heard. A District Judge reserved 
judgment in an appeal which he had heard and 
thereupon on the appplication of the appellant 
made an order directing a fresh local investiga- 
tion by an Amin. On a subsequent date, the 
Amui’siees not having been deposited, he 
ordered that if the fees be not paid within a 
week, the appeal would be dismissed. The fees 

were duly paid and the who was appoint- 
ed submitted his report. The District Judge 
thereupon transferred the case to the Additional 
District Judge who decided the appeal. mU 
that the order of transfer and the judgment of 
the Additional District Judge were without juris- 
diction. A District Judge has no inherent power 
to transfer a ease either from his own file or 
from the file of an officer under his administra- 
tive control. The power must he one conferred 
by the statute, Bidyamoyee Debya Chow- 
dhrain v Maharaja Suryakant Aoharya 
Bahadur. 9 C W N 705=82 Cal 875. 

17.— Valuation, of Suit- Appeal-Jurisdiction 
-Bengal, K. W. P. and Assam Civil Courts Act 
(XII of 1887), S. 21. 


Under S. 21 of the Bengal. N. W. P. and As- 
sam Civil Courts Act regarding the valuation of 
a suit for th» pniposes of determining the forum 
of appeal, the rule is that where a plaintiff defi- 
nitely fixes a certain sum as the amount of his 
claim that sum should be considered as the value 
of the original suit, but when he fixes a sum 
only approximately or tentatively and prays that 
the amount of his claim may be ascertained in 
the course of the suit, then the amount found by 
the lower Court to be due to him must be regard- 
ed as the value of the original suit. 

Gulab Khan v Abdul Waheb Khan. 

8 C W N 233 =3t Cal 365. 

Notes—Pol: 11 C W N 1133 P B. Appr: 34 Cal 
954PB;60LJ 266 F B. Ex: 34 Qal 

m. Eef:6gLJ88;50LJ3W. 


177 


DESAl’S CENT, OIVIL DIGBfeT 1811-1912. 178 



Bengal Acts-( Civil Courts Act XII 
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18. — S. 21, Sub. S. 2— Suits Valuation Act, 
S. 11,— Jurisdiction wrongly exercised- -Appeal 
forum. 

Where a Munsifl tries a gHit holding that the 
Talue of the suit is within his jurisdiction and 
decides it, an appeal lies to the District Court 
and if objection as to the jurisdiction of the 
Munsiff is taken before him, the proper ques- 
tions for determination are (1) whether there 
has been an under- valuation (2) whether such 
under-valuation has affected th^ disposal of the 
suit on the merits and if he holds against the 
plaintiff, in both the proper course is to return 
the plaint to be presented to the proper Court, 
and not at once return the appeal memo. An 
appeal will He to the High Court from the deci- 
sion of the District Judge that the under- valua- 
tion has not affected the decision on the merits. 

Ragunath Charansingh v Shamo Koeri. 

31 Cal 344. 

19. — S.22— Subject-matter in dispute-Execu- 
tion of decree— Appeal. 

Where the Subordinate Judge made an order 
in execution of a decree respecting the amount 
of the mesne profits made payable by the 
decree, the amount being in dispute, and the dis- 
puted amount exceeding Rs. 6,000, and it appear- 
ed that the subject-matter in dispute in the suit 
in which the decree was made did not exceed 
Rs, 5,000, field that an appeal lay from the order 
of the Subordinate Judge to the District Judge 
and not to the High Court. (N. W. P. 1873. 108, 
9 B L R 198, Pol.; 3 All 633, Dist.) 

Ram Kifpal v Rup Kuar. 
AW N 1886, 286. 

Bengal Civil Courts Act (XII, 1887)-S. 22- 
Sc^ Appeal — General. AWN 1883, 134. 

20. — Ss.22,23“WithdrawaI by District Judge 
of a suit — Re-transfer of the same— Powers of 
District J udge. 

When once the District Judge withdraws a 
suit to his own file for trial, he is not competent 
to re-transfer it again to the Court from which 
the case has been withdrawn. Ram Charittar 
Ray V Bidhata Ray. 10 C W N 902. 

Notes —Ref: 35 Oal 1060-6 C L J 193=12 0 
WN 62HPol:l4CWNU4. 

nc.c. 1 % 


Bengal Acts c Civil Courts Act 
XII of 

Bengal Civil Courts Act (XIl of 1887)— S. 
26- Sec Oiv Pro. Code, 1908, s. 99. 

21. — Valuation of suit— Appeal — Jurisdiction 
Bengal, N. W, P. and Assam, Civil Courts Act 
(Xll of 1887) s. 27. 

Plaintiff sued for an account and valued the 
suit at Rs. 2000, but added that if any further 
sum were found due he would pay the addition- 
al court fee. A preliminary decree was passed 
directing the Defendant to render accounts# On 
Defendant’s failure to account, plaintiff filed an 
account claiming that the amount of 
Rs. 11,000 was due and prayed for 
a decree for that amount. Plaintiff 
subsequently reduced the amount to Rs. 9000. 
Defendant thereupon objected and on an account 
being taken plaintiff’s suit was dismissed 'and 
he preferred an appeal to the District Judge 
valuing his appeal at Rs. 4600. The District Judge 
held that the appeal did not lie to him as the 
value of the suit was Rs. 9000 and not Rs. 2000, 
Held — That the appeal lay to the District Judge 
as the value of the suit must be considered as 
that stated in the plaint (Rs.20|00), Nogendm 

Nath Mozumdap v Russik Chandra Rai. 

6 C W N 346. 

Notes— Re^: 31 Cal 301; 365; 34 Cal 964 F 
B; 11 0 W N 1133. Rel; SOWN 233. 
Appr. 6 C D J 265. F B. 

22. — B^ng. Civil Courts Act Ss. 28, 8 -Trans- 
fer of appeal to additional District Jndge. 

The Court of an additional District Judge is 
a Court under the District Judge’s administrative 
control and the District Judge is competent to 
make over to the additional District Judge an ap- 
peal which he had withdrawn from a Subordinate 
Judge to whose file it had at first been trans- 
ferred. 32 Cal 876 com. on. Chandra 

Tewary v The Secretary of State for India. 

14 C W N 841. 

Bengal Civil Courts Act (XII, 1887) s. 29. 

Sec Right of Appeal* 

23. -Civil Courts Act, S. 37— Mahomedan law 
—Evidence not admissible to prove cusfcom at 
variance with the Mahomedan law. 

Where the parties to a suit aore Mahomedans, 
governed^ with regard to the toatfcoS mentioned 
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Bengal Acts-r Civil Courls Act 
XII of 1887 ^-Gonda. 

in S, of Act Ko. XII of 1887, by the ordinary 
rules of the Kahomedan law, evidence is not ad- 
missible to prove a custom of succession at vari- 
ance with the law. 23 All 20 and 1 Agra F B R 
.i8 foil. So held^ the parties being Beluchi Maho- 
medans. Ismail Khan v Imtiaz-an-niss ». 

1908A WN7. 

24— S.37— Evidence of custom at variance 
with Mahomedan Law not admissible. 

Where the parties are Mahomedans, governed 
by S 37 of the Bengal Civil Courts Act in regard 
to matters mentioned in it, a custom at variance 
with that law cannot be proved. Jammya v 
Diwan. 23 All 20. 

25.— S. 37-Hindu Law-Suit for enforcement 
of con jugal rights -Act XII of 1887— Husband 

contracting out of his rights Public Policy- 

Marriage under Hindu Law. 

Where in a suit by a Hindu husband for en- 
forcement of conjugal rights,the wife relied on an 
agreement, executed at the time of marriage by 
the guardians of the husband, then a minor, and 
also by the husband covenanting that the hus- 
band would always lie at his mother-in-law’s 
house, and that the wife would never be required 
to leave her parental home and reside elsewhere 
with her husband. 

That the parties being Hindu the rule 
of decision in such a case i^, in accordance witl 
8.37 of Act XI t of 1887, the Hindu Law except 
in so far as it has by legislative enactment beei 
altered or abolished. 

Ueld also— That the agreement relied on h\ 
the wife, if permittei, wnnW defeat a rule o' 
Hindu LaiV and is opposed to public policy. 

Tekait Non Mohini Jomadai v Rai Basant 
Kumar. S C W N 673=28 Cal 751 

Bengal Courts of Wards Act IV ot 
1877. 


See 


(I) Collector. 

P) Court of Wards. 
(8) Lunatic. 


BcngEl District Municipal 
provement Act IH of 1861 

-Kep.^j Ben Act Y of 


Kotes:- 


Im 


Bengal AcIs-( Dislrici Municipal 
Improvement Act 

1.— «. 87-Bengal Municipal Act (III (B.O.) of 
1884) Sec. 363— Act (III) B.O. of 1864), JSec. 87 
— Limitation. 

There is no difference between section 87 of 
act 111 (6. C ) of 1864 and section 863 of act lU 
(B,C.) of 1884. As the former section, so also 
the latter, inapplicable only in those cases 
where the plaintiff claims damages or compen- 
sation for some wrongful act committed by the 
Commissioners or their officers in the exercise, or 
the honestly supposed exercise, of the statutory 
powers. In cases other than these, section 363 
has no application, 6 All 8 Fol. 

Shudhangshu Bhushan Roy Chowdhupy 
V Bejoy Kali Roy Chowdhtiry. 

3 C L J S76. 

Bengal District Road-Cess Act X of 
187i. 


Notes:— [Rpp. (in Assam), Act V of 1897; 
Un Bengal and Jt-istern Bengal), Ben. Act IX of 
1880 J 

Bengal Drainage Ac: tVI of 1880). 

See Drainage Act. 

Notes--[Rep m Pf. and Am , Ben. Act II of 
1902; S. 1 rep. in pt., SS. nO to 63, rep., Act I of 
I90.1.' Declared in force in the Sonthal Parganas, 
Ill of 1842, s. 3. as amended by Reg. IIi of 
18w9. s. 3 ]. 

1. - Bengal Drainage Act, bees. 42, 44— Suit 
byUndlord to recover from tenant certain 
drainage charges-Limitation-Time from which 
limitation runs— Bengal Tenancy Act (VIII of 
188’)). See 3, Snb-aection 6, Seh. Ilf— Limita- 
tion Act tXV of 1887) Soh. ir, Art. 116-Suit for 
compensation for breach of contract in writing 
and registered, and suit for rent, difference 
between^ 
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Bengal Acls-( Drainage koX^-Ocdd. 

Under section 42 of the Bengral- Drainage Act 
the right of tne landlord to recover from his teo- 
ant, any sum as drainag<^ charges payable by him, 
accrues on the date on which the landlord has 
entered into an engagement with the Grovern- 
ment to pay the sum assessed by the Gommis- 
sioners appointed under the Act, and not on the 
date on which the CDllecfcor assesses the amount 
payable by the tenant under s. 4f. 

Clause (o) of section 12 of the Act does not 
entitle the landlord to recover from his tenant 
in any one year more than one-tenth of the total 
sum payable by him. 

A suit for the recovery of drainage charges 
payable by a tenant to his landlord under 
section 42, clause {h) and seetion 44. sub-section 
(1) of the Bingal Drainage Act must, having 
regard to the provisions of clause Ql) of 
Schedule TIT of the Bengal Tenancy Act, be 
brought within three years from the last day of 
the Bengali year in whieh the sum claimed 
fell due. 

It is perfectly lawful for parties to substitute 
for their statutory obligation under the Bengal 
Drainage Act a contractual obligation. 

Where, however, the contract of tenancy con- 
tains nothing more than a covenant by the tenant 
to piy to his landlord drainage charges in accord- 
ance with the statute, aid no contrac*'ual obliga- 
tion is created in supersession or modification of 
the statutory obligation, but cintains merely a 
recital of the statutory obligation, Art. 116 of Sch. 
IT of the Limitation Act has no application. (8 0 
W N 640 Fob and TCxpl.-) Natfcp Chandra Maji 
V Jyote Kumar Mukerjce. It C W N 57 = 

5C LJ19 

2.— Ss. 42, 44,— Limitation— Starting point— 
Bengal Tenancy Act. S. 3 Cl 5, Sch HI. 

The period of limitation for a land-lord to 
recover a sum of money payable by a tenant 


Bengal Acls { Drainage kcly-'Joncy. 

under S. 43 (b) of the Bengal Drainage Act^Vl 
of 1880, begins to run from the date on which 
the landlord engages to pay the costs with which 
he is charged and not from the date on which 
the Collector assesses the amount payable by the 
tenant under S. 44. The period of limitation for 
such a suit is three years and such a sum is re- 
coverable as rent and the word “rent’' in Sch. 
ITT of the Bengal Tenancy Act includes “ money 
recoverable und^=*r any Jllnactment for the time 
being in force as if it was rent.” 

Mon Mohini Dasi v Priya Nath Besali, 
8,CWN 640. 

Notes — Fol: 11 C W N 67; 5 C L J 19. 

B -S. 43— Suit to recover defendant’s share of 
cost of drainage of joint-holding— Proper notice 
under, not given— Maintainability of suit. 

A suit was brought for recovery of the defen- 
dant’s share of the costs of drainage of a holding 
owned jointly by tne parties and for which the 
plaintiffs h^d given an engagement to the Collec- 
tor. The main defence was that no proper no- 
tice under s. 43 of the Act had been served. Held 
the notice was only a fifteen days’ notice, instead 
of its being a thirty days’ notice, as the law re- 
quired. The notice was a bad one. As the claim 
was founded upon the notice, it must fall with 
it. Suit was properly dismissed. Nabiti Chan- 
dra Mukerji v Amrita Lai Chattcpji. 

1 C L J 260. 

4*. — Ss. 4 4 (2) 55, 56, 3. — Collector, power of, 
when exercisable by Deputy Collector— A ward— 
Finality. 

An order under Sub-S. 3 o! S 44 of the Drai- 
nage Af't passed by a Deputy Collector who is 
not empowered either under S. 55 or 5b of the 
4ct is not final and binding on the parties, A 
le*’ter of the Collector to the Commissioner to the 
effect that he proposes to pu| the Deputy OoUcq- 


I 
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Bengal Acts-c Embankment 

Act 'Hjonta. 

tor in charge of the Drainage Office and the reply 
of the Commissioner that he agrees, were held not 
to contain an order under S. 56, such as would 
have the effect of giving the Deputy Collector 
the powers of a Collector. Gadadhar Bhatta 
V Bosunta Kumar Roy. 8 C W N 669. 

5.— A landlord can under a contract recover 
^‘drainage cost. ” S. 44 (b) does not apply to the 
case of a special contract. 

Held also that such a contract is not invalid 
under the Drainage Act, Jyoti Kumar v Hari- 

32 Cal 1019. 

Notes.— Appr: 11 C WK 67. Ref; 6 0 L J 19. 

Bengal Embankment Act VI of 
1873. 

Sec Embankments, 

Bengal Embankment Act II at 
1882. 


Bengal Acts-( Embankment 

Act yConcld, 

8.— S. 76, Cl. (a) 79— ‘Shall add to.’ 

The words ‘shall add to any existing embank- 
ments, in S. 76, (a) of Bengal Act II of 1882, in- 
clude an addition to the height of the embank- 
ment. 11 Cal 570 overruled. Ajodhya Nath 

Koila V Raj Kristo Bhay. 30 Cal 481 « 

7C WN284. 


Bengal Enforcement 
Act(V of 1836) 


of Decrees 


Notes.— Bep., Act VIII of 1868. 

Bengal Estates Partition Act. 
of 1876. 

See Estates Partition Act. 


VIII 


— ss, 6, 76, and 80. 

See Embankment. 

1-2.— Ss. 56, 67, 68, 86-ColIector-Power to ap- 
portion embankment charges- Contract between 
^enurdar and tenure-holder- Civil Court— Juris- 
diction to interfere with Collector’s order-Spe- 
ciflo Belief Act (1 of 1877), Ss. 64, 66. 

Under the Bengal Embankment Act, the 
CoUector is authorised to assess the embankment 

ohargeson tenures after due notice; and the te 

nure-holders are bound to pay those sums to the 
zoruMar. The Collector’s order is not subject 
to any contract made between the tenure-holders 
and the zeminiav, that is, the order is not a nul 

hty even If it be contrary to any such contract. 
Section 86 of the Embankment Act on f 

that orders passed under section 68 Z ^6 

nal. The Civil Courts, therefore hav 

» .to, M " J"- 

*7* ’"““•'■““•Bo... 






l.'t'-O PCS. 12 — Private partition under Ben- 
gal Act VIXI of 1876— Act V of 1897, if applica- 
ble— Revenue Court, partition by, if can be ques- 
tioned— Act XV of 1877 (Limitation Act), Art. 
14 — Amendment of plaint — Entry in Collector’s 
order sheet, weight of. 

The plaintiffs and the defendants were ow- 
ners each of an eight annas share in a mehah 
It was alleged that the mehal was privately par- 
titioned between the plaintiff’s and the defen- 
dant’s ancestors, that they were in enjoyment of 
their shares and that the partition was subse- 
quently confirmed by a decree of Court also. 
Then in 1884, the defendant petitioned the Col- 
lector to make a partition bat on the plaintiff’s 
obiection that there had been a private partition, 
the petition was dismissed. But, on appeal to the 
Commissioner, the order of the Collector was re- 
versed and he was asked to proceed with the par- 
tition. After various objections by the plaintiff, 
the Deputy Collector of Durbhangha, to whom 
the case was sent, partitioned the estate and sent 
the case for the sanction and approval of the 
Collector, under s. 68 of Act ¥ of 1897 (B. 0.). 
The plaintiff then filed the present suit for a 
declaration that the properties, the subject- 
matter of the suit, having been privately parti- 
tioned, could not be partitioned again by the 
Collector, under the Estates Partition Act. Heli^ 
that under s. 2, cL (b) of Act V of 1897, all sub- 
sequent proceedings in the suit for partition^ la- 
sMtuted under YIII ol 187^, most be mjAA 
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Bengal Acts-c Estates Prli- 
tion Act Vm of 1876 yOontd. 

onander Act Vlllof 1876, aaifAct V of 1897 
had not been passed. The Civil Courts are com- 
petent to decide the matter in controversy be- 
tween the parties, when the question raised goes 
to the very root of matter and relates to the 
jurisdiction of the Collector to make a parti*-ion 
in spite of the provisions of s. 12 of Act VI 1 1 of 
1876, Held, also, that the suit was not barred 
under s. 26 of Act VIII of 1876 and that s. 25 of 
the Estates Partition Act did not apply, Held, 
also, that the suit was not barred by Art. H of 
the Limitation Act, XV of 1877, since the order 
of the Collector was clearly without jurisdiction 
in view of s. 12 of Act VIII of 1876. (21 Oal 
149; 32 Cal 716, 32 Oal 1107, 33 Cal 693, Fol. 29 
Cal 367, Dist). Where the plainti^ sues for a 
declaration but subsequently the defendant is 
found to be in possession, the plaintiff can ask for 
leave to amend the plaint so as to make it appro- 
priate to a suit for possession. (6 C L J 74, 21 
Bom 701, 6 0 L J 612 Ref; 26 Oal 845 Dist). 
An ex parte order in a Collector’s order sheet by 
itself is no proof of possession. 7 0 L J 251 Ref. 

Anaada Kishorc Chowdhpy v Daijc 
Thakurain. 36 Cal 726 «10 C L J 189 

=1 Ind Cas 54?9. 

Bengal Act VIII of 1876 (Estate Partition) 

— S. 64— Batwara Khasra— Measurement papers 
—Proof. See Parties, 8 Ind Cas 890. ! 

2, — C PCs. 57 — Butwara papers — Admissi- 
bility in evidence— Estates Partition Act (VII B 
Cof 1876), S. 57. 

The partition paper prepared under S, 67 of 
the Estates PaiWition Act is admissible in evi- 
dence under S. 13 of the Evidence Act, as a re- 
cord of a transaction in which the right to cer- 
tain plots is recognised. 

The filed book or chdta, which describes the 
various plots, is also admissible under S. 9 of the 
Evidence Act, as explanatory of the partition jia- 
per, which without the ckitta might be very di- 
fficult to understand. 10 W R 197: 21 W R 29 

dist. Sheikh JaM v Dino Bandhu. 

2 Ind Cas 867, 

3— Bengal (Act Vill of 1876) Ss. Ill, 149— 
Suit for declaration of title and fixity of rent— 
Prior Revenue proceedings under the Estates Par- 
tition Act — ^Wheth® juadfedictioa of Civil Goo# 


Bengal Acts-( Estates Parti- 
tion Act VIII of 1876 )-Oontd. 

excluded — Scope and effect of s. Ill — Mirasi or 
permanent tenurO — Circumstances leading to the 
inference of the existence of such tenure — Fixity 
of— Rent— Separate suit. 

Plaintiff instituted the present suit .for a de- 
claration of his title as a Mirasdar in respect of 
a portion of land in a taluk of which plaintiff and 
the defendants are co-owners, and also for a decla- 
ration that the rent was fixed in perpetuity. 

In the course of prior proceeding for partition of 
the estate by the revenue authorities under the 
Estates Partition Act (Bengal Act Vlil of 1876), 
the present plaintiff set up title as niirasdar in 
respect of land now in dispute, and the Collector 
came to the conclusion that the niiras set up by 
the plaintiff was not proved. It was contended 
on behalf of the defendants that the order of the 
Collector was made under s. Ill of the Act and 
that the suit was not maintainable under s, 149 
of the Act. Held that s. Ill did not apply, 
because neither the existence of a permanent 
tenure nor the fact that the rent of the tenure 
was fixed in perpetuity was admitted. S. Ill pro- 
vides for cases of {permanent intermediaije tenures, 
and prescribae the mode in which the partition 
is to take place when the fact of such tenures is 
established. Held, also, that s. 149 does not ex- 
clude the jurisdiction of Civil Courts in matters 
which involve a question of title. (36 Oal 726 Ref.) 
If, in the course of a partition proceeding under 
Act Vllt of 1876, any question arises as to the 
extent or otherwise of the tenure, as the tenure- 
holder is not a party to the proceedings, he is not 
affected in any manner by the decision which 
may be arrived at by the revenue authorities for 
the purposes of partition between the proprietors. 
It would be unreasonable to hold that a party, 
who has appeared before the revenue authorities 
m his character as a proprietor, should be finally 
concluded by a decision upon a question of title, 
which would not have been binding upon him if 
he had been a stranger to the proceedings where 
the tenure had been in existence for at least 
seventy.five years prior to the commencement of 
the suit, and the plaintiff was in undisturbed po- 
ssession of the lands in dispute from the date of his 
purchase up to time when, in the partition proce- 
edings, the existence of the tenure was denied by 
his co-ebarers, and, on the conveyance execute*! 
in favour of the plaintiff, his vendors asserted 
, that they hada mlrm right in resp ect of the lands 
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Bengal Acls-c Estates Parti- 
tion Act VIII of 1876 ) •^Oontd, 

in dispute. Seld^ that, under such circumstances, 
the inference is perfectly just that the tenure 
was of a permanent character. (32 Cal 51, 34 Cal. 
602, Eef. 21 Cal. 496, Dist). The only effect of the 
decree in favour of the plaintiff in this suit is tc 
decide that the tenure is permanent, and the 
question as to whether the rent is or is not fixed 
in perpetuity is left open for decision in suit pro- 
perly framed for the purpose. Janki Nath Ch- 
owdhury v Kali Narain Chuwdihupy. 

37 Cal 662=Ind Cas 881. 

4— Estates Partition Act (Vill {B C) of 1876) 
s. 116-Limitation Act (XV of 1877) Sch. II, Art 
14 — Suit to set aside decision of revenue authori- 
ty — Declaration of title, suit for. 

Where a fractional co-owner of an estate 
which was the subject of partition under the 
Estates Partition Act raised an objection that cer- 
tain lands which have been measured by the Amin 
as appertaining to that estate did not really so 
appertain but that th^y belonged to some other 
estate of his, and th» Collector passed an order 
under s. 116 of the Act overruling the same obje- 
ction, and the order of the Collector was confirm- 
ed by the Board of Eevetine. 

the suit brought by the Plaintiff 
for declaration of title to the said lands as set up 
was barred by limitation inasmuch as the said 
suit was brought by one year after the decision of 
the Ee venue authorities, and Art 14 Sch II of the 
Limitation Act applied to the case. 

Parbatt Nath Dutt v Rajmohati Dutt. 

6 C W N 92=29 Cal 387; 24 Cal 149. 

5-S 1 1 6-Order of Collector stricking off partition 
-Proceedings under s, 116, Estates Partition Act, 
in consequence of disputes as to title to certain 
land--Sait for declaration of title to and possess- 
ion of land in dispute— Applicability of. 

In consequence of a dispute in partition 
proceedings as to whether certain plots of land 
should bp included in the property to be partition- 
ed or not, the Collector passed an order, under 
8. 116 of the Estates Partition Act, directing that 
the partition proceedings be struck off. The 
plaintiffs brought a suit for declaration of th^,> 
title to the said disputed plots of land and to reco- 
ver possession thereof. On behalf of the defen- 
dant, it was contended that the suE was barred by 


Bengal Acls-( Estates 'Parti- 
tion Act VIII of 1876 yOmcld, 

limitation under Art 14 of the Limitation Act. 
Held^ the present suit was not brought to set 
aside the order of the Collector but to obtain 
the lands and for a dsclaration of their title 
thereto. The Collector’s orde^* could not stand 
in the way of the plaintiff's obtaining the reliefs 
prayed for and it was, therefore, unnecessary for 
the plaintiffs in this suit to have that order set 
aside. As the suit was not brought to set aside 
the order of any public ofli^er, Art 14 did not ap- 
ply and the suit was not barred by limitation. 

Raj Chandra Roy v Fazijitddm Hossein. 

32 Cal 716. 

Notes.'— Eef 10 C L J 189; 36 Oil 726. 

6— Estate Partition Act (VIU of 1876', B 0), 
S. 116— Order directing execution of lands from 
partition. 

Suit for a declaration of the plaintiff’s right 
to certain lands, for a direction that the Collector 
should proceed with their partition under the Es- 
tates Partition Act, and for p-^ssession to be given 
to the plaintiff and his oo-sharers It appeared 
that, in proceedings before the Collector under 
this Act, the Collector passed an order excluding 
the disputed lands from the partition and proce- 
eded with the partition in respect of other lands, 
The question for decision was whether Art. 14, 
Sch 2 of the Limitation Act, barrel tho suit, the 
same having been brought more than one year 
from the date of the Collector’s order. Art 

14 of the Act did not apply, because the Collector 
had no power, under S. 16 of Act Vill of 1876, to 
pass an order excluding the disputed lands from 
partition that such o^der was ultni and con- 
sequently, a nullity, and that, therefore, Art. 14 
was not applicable to the suit, and the suit was 
not barred (2 1 Cal 626, 1 1 Bom 429, 15 Bom 424 
and 32 Cal 1107 Fol: 29 Cal 367, Distd.) 

Alimudditi v Ishan Chandra JDey. 

33 Cal 693. 

Notes:— Eef: 30 Mad ^80; 17 M L J 147, 10 0 
LJ 189: 36 Cal 726. 

Bsngal Act V of 1897 (Estates Paptitieml- 
Sale of Und by widow— >n-registrafcion of veii- 
dsd’s name-Partition under— Eight of vendee to 
lands allotted to vendor. See Sale. 

9 Ind Cas 67. 
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Bengal Acts-tslales Partition Act 
(V of 1897; 

l-S, 29-Manager of Court of Wards, power of, to 
assert the claim of pre-emption—Delay in assert- 
ion of right— Formality- Claim, when can be made 
— Act V of 18y7 (Bengal Estates Partition) Ss 29 
and 95 — Custom. 

A guardian or manager under the Court of 
Wards can assert a claim of pre-emption, based 
on the ownership of the ward’s property, and such 
manager does not need any express sanction from 
the Court of Wards. He can also perform on be- 
half of an adult female ward the ceremonies of 
and Talnb-i-hUtishad . 

There is no fixed time within which the 
taUh’idsMishad should be performed. It is a 
question of fact for the Court to det^^^rmine, 
whether such ceremony was done within proper 
time. 

The performance of the ceremoney of fab-i- 
ishtiahad is not meant t-o be done for the inform- 
ation of the vendor or vendee, though its effect 
may be to give them information. The formality 
is insisted on with the object of getting evidence 
that the pre-emptor has really asserted his right, 
and because evidence is wanted in order to esta- 
blish proof before the Magistrate. It may be- 
that no witnesses are present at the time of the 
performance of the Utlahl-mowastbat. Ihe talab- 
i-lshtishad must be performed in the presence of 
witnesses so th it there may be proof that the cla- 
im has been made. 

The performance of the ceremony in the Raj 
kaehari/ or law* office of the vendor is a sufficient 
compliance with the law. ' 

The existence of the custom of pre emption 
among Hindus in the district of Champaran, Bihar 
had been judicially recognised. 

The assertion of the claim of pre-emption must 
be made without delay; but befoie the shafee can 
v^ssert his right to pre-emption, he must be satis- 
fied by evideuce, which he holds to be credible, 
that the sale has been completed. 

It is ch ar from the authorities that under the 
Mahomedan Law, before it can be held that the 
sale was complete, there must have been a cessa- 
tion of the vendor's right in the property. 

An order passed under S. 29 of Act V of 1897 
has not the effect of dividing the shares of the 


Bengal Acts-( Estates Parlilion 
Act V of 1897 )'^Ocncid, 

proprietor finally, until the date specified in S. 

9> of the Act, and until the latter date the right 
of pre-emption subsists. 1 All 521 and 23 All 129 
Ref. 16 W R (F B) 18 Fol; 17 Fal 643 Ref. 27 All 
160 diss. W R {1864} 239; W R (1863) (F B) 143; 

1 W R 264; (1837), 6 Sel Rep 197 Fol; 11 All 16; 

16 All 344 foi; 8 W R 255 Fol; 12 W R 484 Ref; 14 

W R 476 Dist. Jadu Lai Sahu v Janki 

Koer. 35 Cal 575. 

2 —8. 81 -Joint landlords-Partition-Effect on 
holding-Division of holding- Act V of 1897 (Estates 
Partition), s. 8l. 

An estate having been partitioned between the 
plaintiff and his co-sharers under Act VI Hot 1876 
(Bengal), a portion of a holding, which, formerly, 
appertained to the joint estate fell within plaint- 
iff’s share: B.eld^ that the partition had the effect 
of dividing the holding, so that the plaintiff be- 
came the sole landlord with regard to the portion 
of the holding that fell within his share of the 
estate. (6 Cal 273, 26 Cal 8d2, Ref.; 1 0 W N 160, 

2 C L J 369, Dist.) Act VIIX (B 0) of I67d, whilst 
it did not provide for the division of holdings, did 
not also contain any prohibition against such di- 
vision. Protab Chandra Das v Kamala Kanta 
Shaha. 10 C W N 818. 

3 — S. 99— Private partition amongst propriet- 
ors— ‘‘Tenancy m common,” cessation 
dar of separated share, if bound by subsequent 
butwaraby Collector. 

S, 99 of the Estates Partition Act does not 
apply, when the estate partitioned by the Collec- 
tor uad already been privately partitioned amon- 
gst the proprietors and the proprietors were 
holding their shares of the lands in severalty and 
not in common tenancy as contemplated in that 
section. A pvtuidar in possession of a separately- 
allotted foition of suet estate is not, therefore, af- 
fected by the subsequent partition by the 
Collector. 

The fact that the Government was not bound 
to recognise the private partition for purposes of 
revenue does not affect t^^e question, (20 Cal 
286 Ref;. ’ 

Syed Abdul Latiff Mah y. Amauuddi Patw- 
ari 15 C W N 426=»9 Ind Cast 5^9. 
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Bengal Evidence Civil Cases Mar- 
riage, Registration of, Act I of 1876 

See Evidence— Civil Cases— Marriage, Eegist- 
ration of. 

Bengal Excise and Licensing (Act 
VII of 1878). 

Notes:— [S. 36 rep in pt, Ben Act VII of 
1880; ss. 4, 9, 19, 64, 75, 82 am., ss. 17-A. 61-A. 
Ins , s. 58 rep in pt , and am , S. 64 rSt)., Ben. 
Act IV of 1881; ss. 4, 16, 17. 26, 30, 53, 60, 61 

am., 88. 10-A, 19-A ins., Ben Act I of 1883; s. 18 
a^., Act TX of 1885, a, 3; s. 81 (proviso) rep., Act 
XIII of 1889; ss. 18, 19 am . Act XHt of 1890, 
88. 6, 7; 8. 2 rep in pt , Act V of 1897; ss. 3, 51 
rep. in pt., Act I of 1903; title, preamble, ss, 1, 
11, 27, 28, 67 am., s. 27-A, ins (for Bengal and 
Eastern Bengal), Ben Act II of 1903; Declared in 
force— in the Sonthal Parganas , reg. Ill of 1872, 
8. 3, as amended by Reg III of 1899, s. 3, in tb^ 
Angnl District, Reg. I of 1894^, s. 3.J, 

1 — Contract Act (1872) S. 23— Excise Act 
(Bengal Act YU of 1878)— Protection of Revenue 
—Public Policy. 

The Bengal Excise Act is not intended to be 
merely an act for the protection of revenue, but 
is an Act having other objects of public policy in 
view as well. An agreement for the sale of fer- 
mented liquor, by a person who has not obtained 
a license under Bengal Act vll of 1878, is illegal 
and therefore void. Boistuh Chuwi Naun v 
Wooma Churn Sen. ' 16 Cal 436. 

Notes:— Ref: 24 Mad 401; SOWN 636; 31 
Cal 798. 

Bengal General Clauses Act. 

1—0 P 0 0.21, r.89 (1882 S» 3 lOA)— Application 
to set aside rent sale — Bengal Tenancy ( Amend* 
ment) Act (I of 1907), S. 64 - Bengal Oeneral 
Glauses Act (I of 1899), S. 8, cl. ( c )-Right ac- 
crued previous to, but application after, repeal. 

A rafyati bolding having been sold on the 7th 
May, 1907, in execution of a rent-decree, an under 
raiyat applied to have the sale set aside under s. 
SlO'A, G, B, 0,, on the 23rd May following. 

Beld, that the application could not be en- , 
tertained, the Bengal Tenancy [Amendment] Act ; 
I of 1907 having come into operation gn the 22nd 
May, 19Q7, 


Bengal Acts ( General 
Clauses y-Oonad. 

S. 64 Of the amending Act, by enacting that 
8. 310-A, 0. P, C., shall not apply to a tenure or 
holding attached in execution of a decree for 
arrears due thereon, does not repeal any portion 
of the Bengal Tenancy Act within the meaning 
of Sub-sec. (c) of S. 8 of the Bengal General Gla- 
uses Act. Asiruddi Mondol v Mukhodamoyee 
Dassi, 12 C W N 4S4=«SS Cal 54B. 

Notes: 13 0 W N 224. 

Bengal Grant Act I of 1879. 

Sec Grant. 

Bengal Insolvency-Insolvent deb- 
tors under Civil Procedure Code. 
Act VII of 1868. 

See Insolvency — Insolvent Dabtors under 
Civil Procedure Code. 

Bengal Irrigation Cess Act III of 
1876. 

Notes:— Ss. 42, 73, 85 rep. in pt., Ben. Act 
Vli of 1880; S. 2, Sch. A, rep., S. 95 Am., Act f 
of 1903. 

1— Irrigation Cess Act III of 1876. Ss. I k 6. 
Where under a notification under s. 1 of Ben- 
gal Act III of 1876 (Irrigation Cess Act) the Act 
was extended to a district and was to have taken 
effect from January 1882, a notification under S. 

6 of the same Act before that date wmuUm eim. 

Secretary of State for India in Council v. 
Nritya Gopal Adhikary, 28 Cal 487. 

Bengali Will. 

1 — Vested interest— Construotion — Bequest 
to “eldest son to be born”— Vested Interest-Dire- 
ction that the estate to remain in tke hands of 
executors till the sons arrive at 21 years 

A testator died in 1867, leaving a will in Ben- 
gali, dated the 6th January 1867, whereby he pro- 
vided that his residuary estate “shall descend in 

equal shares to the eldest son to be born to each 
of the daughters of my late brother ( namely ) 0 
and F who are now alive. The sons of those 

daughters {of my brother) shaU after their birth 

remain under the control and guardianship of the 
Executor Sahib until they attain the majority at 

the expiry of 21 years, and whenevSt the itMest 
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Bengal Act (Bengali WilD-^encirf. 

8011 of any of the ladies shall attain majority, the 
executor will make over his share to him to his 
satisfaction. 

At this time 0 was married; but F was not 
married. 0 had a son born on the 17th May 1858 
who lived to be 21, and to whom on his attaining 
his majority, one moiety of the estate was handed 
over by the executor. P married W in 1875, and 
she had a son born on 2.-Jrd August 1883, who 
only lived a few hours. 

BeU. (1) that on the birth of the son of F the 
half share in dispute became vested in him and 
on his death it passed to his father as his heir. 

(jj) That a bequest in favour of a person simp- 
ly that is, without any intimation of a desire to 
suspend or postpone its operation confers a vested 
interest. 

(3) That there is no line of precedents attach- 
ing to Bengali terms' meanings, which make them 
understand as terms of art by Bengali lawyers 

(4) That the words “descend to tht- eldest son” 
meant to go down to him, to belong to him, in suc- 
cession to the testator referred to his birth. 

Hams V. Brown, 3 Bom L R 808=5 C W 
N 729 = 28 Cal 621 = 28 1 A 159 P C. 

Bengal Judicial Officers Liabilily 
of Act VI of 1868, Sch. K. 

See Judicial Officers, Liability. 

Bengal Jurisdiction of Civil Court 
— 'Revenua Courts-Orders of Reve- 
nue Courts Act Vil of 1868, S. 18. 

See Jurisdiction of Civil Court — Revenue 
Courts — Orders of Revenue Courts. 

Bengal Landlord and Tenant Pro. 
Act. 

See Bengal Rent Act. 

Bengal Land Regist'^ation Act VII 
of 1876. 

See Cases titidep:— 

Ii.md Registration Act, 

LI Q.C 13 


Bengal Land Redemplion & Fore- 
closure Act. 

1 — Laud Redemption and Foreclosure — Begu- 
lation-XVH of 1806, S.8-Mort gage by conditional 
sale — Fo ceclosure — Procedure: — 

Before a mortgagor in the case of a mortgage 
by conditional sale to which Regulation No.XVlI 
of 1806 was applicable can be held to have entire* 
ly lost his right to redeem under that Regulation, 
it must be proved that the procedure prescribed 
therein has been strictly followed. For instance, 
it must be proved that there was a previous de- 
mand by the mortgagee from the mortgagor of 
payment of the mortgage debt. It must also be 
shown that the notice required by the Regulation 
has been duly served upon the mortgagor. (N W 
P) H C Rep. 358, 6 All y and 3 Cal 397 ref. to.— 
Radal Ram v. Taj AU, (1907) AWN 266* 

4 A L J 717. 

Bengal Municipal Act III of 1864. 

1 — Power of Municipal Commissioners t 
close or divert public highways. 

Bengal Act 111 of 1864, which vested public 
highways in Municipal Commissioners for the 
purposes of the Act, did not by so vesting ihem 
give power to the Municipal Commissioners, nor, 
a fort ion, to the Vice-Chairman alone, to stop 
up or divert such public highways. 

Empress on the prosecution of Jodoonath 
Ghose V. Brojonath Dey, 2 Cal 425. 

2 — B. 10 — Public Highways— Right to subsoil 
of roads— Civil Procedure Code 1882, S.13-Roads 
vesting in the Municipality. 

It is not intended by S. 10 of Bengal Act III 
of 1861, to deprive any person of any right of 
private property that he may have in land used 
as a public road or to vest the subsoil of such land 
in the municipality; and when the land is no 
longer required for a public road, the owner is 
entitled to its possession. A suit brought to re- 
cover certain land from the municipality by the 
plaintiff’s predecessor in title, on the ground that 
the plaintiffs had been ousted therefrom by rea- 
son of the Municipality using a portion of it, hav- 
ing been dismissed, the decision was held not be 

judicata in a suit brought by the plaintiffs 
for ejectment and declaration of title to such land 
against a purchaser of the land from the Munioi* 
p.dity. Modhu Sudan Kundu v. Pfomoda 
Nath Roy, 20 Cal 732. 
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Bengal Acls-( Municipal Act III of 
1864 hContd. 

Notes:— Eef: 2> Mad 6'!5; 33 Cal 1290=10 
C W JS 1041 = 4 C L J 343. 

3 — S. 19— Refusal tn permit excavation of 
tanks —Discretion of municipality ~ 

By 8.19 of the bye-Jaws of the Howrah Muni- 
cipality. framed under s. 84,"Bengfal Act 111 of 
1864, and confirmed by the Lieutenant-Gover- 
nor, it is within the discretion of^ the Jmnnicipa- 
lity to refuse permission for the excavation of a 
tank, and the Courts have no power to interfere 
with the ho?ta firle exercise of such discretion. 

Bhyrub Ch under Banncrjce v. Chairman 
of the Howrah Municipality. 17 W R 215. 

4 -S. 63— Right to pull down ruinous house 
— Notice of action. 

By S. 63, Bengal Act III, 1864, Municipal 
Commissioners, if they deem a house or building 
to be in a ruinous state, may, after the notice 
prescribed by that section, cause the same to be 
taken down. Gopee Kishen Gossain v. 

Ryland, 9 W R 279. 

5~S. 97— Fine for suffering premises to be in 
filthy state —Owners and occupiers — 

The Municipal Commissioners weie empow- 
ered under section 67,;Bengal Act 111 of 1864, to 
fine eith'=‘r the owner or occupier of the Und 
who suffered it to be in a filthy state. Where the 
land was occupied by tenants, and the owner 
admittedly lived in another district, and theie 
was nothing to show that he .sufferd the land to 
be in a filthy state. — ffeld, that the imposition 
of a fine on owner was not a proper exercise oi 
the discretion given by section 67. of the Act. 

Queen v Dwarknath Hazpai. 

8 B L R Ap 9 sS C: 16 W R Cs* 70. 

6- S. 73— Expense of clearing away jungle after 
notice to defendant. 

The kunicipal Uommissioaers were held 
entitled, under g. 73, Bengal Act 111 of 1864, to 
recover from the defendant the expense of clear ' 
ing away any jungle which they found on hiF 
land upon his failure after notice to clear it him 
self within the time specified in the notice./ 

Browne v. Wootneah Chundep Roy 
7 WR21S 

7- S. 7 7 "Notice of action -8uit against Municipal 
QQDgmissionersi^ 


Bengal Acls-( Munfcipal Act III of 
1864 ) -Gone a, 

A notice of action against Municipal Commis- 
sioners is absolutely necessary under s. 77 Bengal 
Act 111 of 1864 A notice of objecting to, and 
asking for a reconsideration of the order complain- 
ed of is not sufficient. Abhoy Natb Bose v. 
The Chairman and the Deputy Chairman 
of The Municipal Commitee of Kishnagur. 

7 W R 92. 

NotCS;-Fo]: 16 W E 415 

8 S. 79 -Procedure— Medical report— Closing 
burning ground. 

A proceeding taken onder Bengal xiot 111 of 
1884 s, 79, is not a judicial proceeding, and the 
evidence referred to therein means evidence with- 
out oath. Regular reports signed by medical men 
would constitute evidence within the meaning 
of that section. S. 79. does not authorize Municpal 
Commissioners to close a burning ground, which 
has been used for veiy many years merely because 
they think that the burmg of dead bodies is offen- 
sive. It allows them to interfere only when it shall 
appear to them upon the evidence of competent 
persons that any burning ghat or burying ground 
IS in such a state as to be dangerous to the health 
of peisons living in toe neigbdourhood thereof. 
Bi’ifidabun Chunder Roy v. Municipal Com- 
missioners of Serampore 19 W R 309 

Notts:— Dist; 2.”) Cal 44 . 5 , 

9— S. 81— Notice of action-Mistake in notice, 

A notice under any of the sections of Bengal 

Act 111 ot 1861 piecuding s. Hinny under that 
section either be served upon the person address- 
ed, or lett wit h some sorv.ant of the family. The 
mistake of a few rupees in a notice caused by an 
eiror in addition is not suficient to Impeach or 
affect the demand where the directions of the 
Mnnicipal Act have br>en substantially complied 
with, s. 48 protecting the Commissioners against 
such raistakos. Gopee Kishen Gossain v. 

Ryland. 9 W R, 562. 

10— 0. P. G. S 87— Cause of action— Suit for 
possession against Municipality as wrong-doers. 

plaintiffs as proprietors sued the Howrah 
Municipal Committee to recover possession of land 
from which they had been ousted by defendants’ 
stacking stones thereon; and they regarded their 
of action as arising when the Municipal 
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BengaJ Aols-c Municipal Act II! of 
1864 )~Go'ntd 

Commissioners refused to remove the stones. 
Defendants’ case was that the land had been in 
possession of Government till Bengal Act IH of 
1864 was extended to FTowrab si nee which 
time the ^^mmisbioners had held the Jand. Udd 
that the plaintiffs’ cause of action could not be 
considered to have first arisen on th^^ refusal of 
the Municipality to remove the stones. lidd (by 
Bayley, J.) that the Municipal Commissioners 
had actel properly under the law, and were enti- 
tled to the application of s 8/, Bengal Act HI of 
1864. Held (by Phear, J.) that s, 87 could only 
protect defendants if sued for damages consequent 
on a wrong done by them in the reasonable belief 
that fhey were exercising their lawful powers: not 
if they were sued by parties kept out of possession 
by their continued wr<mg doing. Poorno 

Chundep Roy y Balfour 9 W R 535. 

Notes:— FoL- 12 B R C R 250; t All 269. Ref: 

13 V/ R 461; 20 Cal 732; 22 Bom 289 F B; 

25 Bom U2; 28 All 600. 

11 — 0. P. C. S, 87--Notice of actiori-Municipal 
Commissioners. 

Municipal Commissioners are entitled to 
one month’s notice of action under s. 87, Bengal 
Act HI of IS >4, while they have been acting houa 
fide m the belief that they were exercising powers 
given to them by that Act; not if their proceedings 
were not justified by that Act, and only colour- 
ably done under cover theieof. Gopee Kishen 
Gossain v Rylatid 9 R 279. 

1^— C. P. C. S. 87— Suit against Municipal 
Commissioners for possession of land. 

Previous to the institution of the present suit, 
one of the shareholders of n piece of laiiB brought 
a suit against the Chairman of the Municipality 
for recovery of possession of h’*? share. The other 
shareholders were v\\a,dQ to forma defendants in 
the suit. This suit was disnvssed as birred by the 
law of limitation. After the dismis.sal of the suit 
the Plaintiff brought the present suit for lecovery 
of his share of the land, on the allegation that his 
tenant had relinquishod the land within three 
months in consequence of his haVxOg been dispos- 
sessed by the Municipal Comrai«!sioriers. ffeJd that 
s 87, Bengal Act III of 1864, did not apply. Seinhle 
— Bengal Act III of 1864, s. 87, relates oniy to 
actions brought in respect of acts done by the 


Bengal Acl'3-( Municipal Act III of 
1864 }^GohCld, 

Commissioners under that Act for the purpose 
of the Act. Price v Khilat Chandpa Ghose 
5 R L R Ap, 50, 13 WR, 46L 

13— Cause of action, accrual of-Daraages for 
detention of omnibus. 

In a suit for the recovery of damages on account 
of a daily fine imposed by the Municipality of 
Howrah and the detention of an omnibus, which 
fine had been set aside by the High Court, and 
the detention pmuounced illegal, — Held that, if 
the plaintiff had any cause of action, it accrued 
upon the seizure of the omnibus, and not upon 
the order of the High Court, which allowed the 
conviction to stand as to one rupee, and that he 
could not under the circumstances treat the con- 
tinued detention of the omnibus as a fresh cause 
of action from day today, and his suit, not having 
been brought within three months, was barred by 
s. 87, Bengal Act VI of 1864 Hughes v Muni- 
cipal Commission ers of Howrah 

19 W R 3*39. 

14— G. P. C. 8. 87 — Suit to recover possession 
of land taken by Municipal Commissioners 

S, 87 of Bengal Act II [ of 1864 is applicable 
only in those cases where the plaintiff claims 
damages or compensation for some wrongful act 
committed by ^'he Commissioners or their officers, 
in the exercise, of their statutory powers. The 
notice in the earlier part of the section is meant 
to give the defendant an opportunity of making 
some pecuniary amends for the wrong without 
incurring the cost of litigation. Chundci? Sikup 

Btmdopadhya v Obhoy Churn Bagchi 

6 Cal 8. 

Notes -Appl. 4 All 102. Fol: 16 Mad 296; 

C Jj J B76. Ref: 16 Mad 317; 474; 3 M L J 
223;22Bom2^9. F B;25Boml42; 28 All 600. 

Bengal Municipal Act V of 1876. 

Notes— B. 169 rep, in p*^|., act It of 1901; rep. 
(in Bengal and Eastern Bengal and locally in 
Assam), Ben. act: III of 1884. 

i 

1 — 0. P. C. S. 32— Municipal C)'’porations — 
Commissioners— Right of way — Compensation — 
Land Acquisition Act, Xof 1870. 

S. 32 of Act V of 1876, the Bengal Municipal 
Act, enacts that ‘‘all roads,; bridges embankments, 
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Bengal Acts-c Municipal Act V of 

1876 ^^Goncid, 

tanks, ghats, wharves, jetties, wells, channels, and 
drains in any municipality (not being private 
property), and not being maintained by Govern- 
ment or at the public expense, now existing or 
which shall hereafter be made, and the pavements, 
stones, and other materials thereof, and all erec- 
tions, materials, implements, and other things 
provided therefor, shall vest in, and belong to, the 
Commissioners.” Held that the word “roads” in 
this section does not include the soil beneath the 
roads. Chairman of the Naihati Municipa- 
lity V Kishori Lai Goswami 13 Cal 171 . 

NotC6-~Kef: 20 Cal 732; 25 Mad 635; 3d Cal 
1290=10 OWN 1044=1: 0 L J 343. 

Bengal Municipal Act 111 of 1884. 

See Jurisdiction of Civil Court — Municipal 
Bodies. 

—Prosecution under:— 

See Magistrate, Jurisdiction of-General Juris- 
diction. 

-S.2. 

Sec Bengal Municipal Act, 1876, S. 313. 

1— Bengal Act III of 1884 — S. 2-Notification 
—Bengal Act V of 1876, s. 2J1 — Order notified. 



The word “notification” in s. 2, Bengal Act 
111 of 1884, includes an order made under s. 234 
of the old Act i e of 1876. Baikantha Nath 
Das V Lolit Mohun Sarkar. 20 Cal 699. 


Notes:— Bef: 23 Bom 22. 


2 — Ss. (II), 16, 103, 105 — Voter, qualification 
of — Payment of income-tax and lates, to qualify 
if must be by person legally liable-“Owner,” mean- 
ing of— Property acquired by father with contri- 
butions from sons — Son if joint owner. 


A person whose income-tax is below the tax- 
able minimum, does not become qualified as a 
voter within the requirement of S. 15 of the Ben- 
gal Municipal Act by submitting to the levy of 
the tax. Similarly, a person, who is not legally 
liable to pay the Municipal rates as required by 
that section does not become qualified as a voter 
by paying such rates. 



General words used in a statute will be inter- 
preted in a qualified sense, when grounds for 
doing so appear within the statute itself. 






- 


Bengal Acls-( Municipal Act 111 of 
1884 )--Oontd^ 

Per Mukerjee^ J.— The term “owner” as defin- 
ed in cl. 11, S. 6 of Bengal Municipal Act, is not 
restricted, in the case cf an owner not in posses- 
sion, to one who is in receipt of rent from the oc- 
cupier of the premises. Such a per^jon is an 
“ owner ” within the definition, though the 
premises are in the occupation of his son. 
The son as “ manager ” or “ agent ” of the 
father, would also be “ owner ” within the defi- 
nition. 

The son appearing to have contributed consi- 
derable sums towards the acquisition and subse- 
quent improvement of the property, the presump- 
tion, moreover, was that he was joint owner with 
the father. 

As the son was also proved to have paid the 
rates out of his own money : 

Held — That he was legally liable to be asses- 
sed with those rates as an “occupier,” if not as an 
owner, and was thus propeHy qualified to vote 
and to be elected as a commissioner. 

Per Teiuwri^ J. — That the son having been 
proved to have a substantial interest in the pro- 
perty was rightly treated by the Municipality as 
an owner and as liable to be assessed under S, 103 
of the Act (10 C W N 76=3 0 L J 618 (1906), 
Bef.) Narendra Nath Sinha v Nagendra 
Nath Biswas. 1-^ C W N 586= 

13 C L J 471. 

3— Ss. 6 (18), 9 (e) 44. 66, 66, 85 and 114— 
Reduction in number of Commissioners-Oommis- 
sioners at a meeting- Rates imposed by improper- 
ly constituted body Provincial Small Cause 

Courts Act (IX of 1887), Sch II, cl. 35 (J) — 
Second appeal. 

The Local Government superseded the Com- 
missioners of a certain Municipality under S. 66 
of the Act, and the Sub-Divisional Officer was 
given all the powers of the Commissioners, The 
I *ocal Government at the recommendation of that 
officer proceeding under S. 9 (e) re-establish the 
Municipality with a reduced number of Commis- 
sioners, who imposed and recovered certain new 
rates from the appellant. He brought this suit for 
the recovery of the amount. 

Held, that the suit falls under cL (36) (f) of 
Sch 11 to the Provincial Small Cause Courts Act 
and a second appeal lies. 
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Bengal Acts-(Municipal Act III of 
l8SAyOontc/ „ 

Meld, also, that the “Commissioners at a meet- 
ing” and not the “Commissioners” had the power 
under ft. 9, cl (e), to recommend the altm-ation in 
the number of the Commissioners, and, therefore, 
the new rates imposed by a body, not duly con- 
stituted, were not legally imposed and the appel- 
lant was not bound to pay them. Bcpin Be- 
hary Sea v Cliiirman of Santipup Munici- 
pality. 1 Itid Cas 388. 

4 — Ss. 30, 3t — Road, abandonment of — Mak- 
ing new road — Power of Commissioners- Exehange 
of land for a public purpose. 

Municipal Commissioners have power to aban- 
don an old road for a new one. 

Ss. 30 and 34 of the Bengal Municipal Act 
enable them to straighten a crooked road and dis- 
pose of the fragments of the old road that fall 
outside the alignment of the new one. 

Under S. 34. the Commissioners have ample 
power to exchange a piece of land for a public 
purpose, namely, the acquisition of another piece 
of land necessary for the improvement of a road. 

Khalil Rahaman v Dacca District Board. 

11 Ind Cas 28. 

5 — bs. 30, 87, 98 — Ghat, meaning of: 

The word “ghat” ordinarily means a flight 
of steps made of wood, brick, stone, etc. for access 
to the water of a tank or a river ; it also means 
the place on a river bank, (or on a tank), 
where people ordinarily bathe or where boats are 
moored for purposes of a ferry or otherwise or 
which is used for the purpose of loading or un- 
loading goods. The word ‘ghat’ does not include 
a tract of land used as a burning ground. 

Chairman Howrah Municipality v Khetra 
Krishna Mitter. 4 C L J 343=33 Cal 1290 
=10 C W N 104,4. 

6 — C. P, 0. — Ss. 34, 37-Lease taken in favour 
o£ Municipality — Execution — Validity. 

S. 34 of the Bengal Municipal Act should be 
read with S. 37 of that Act. 

Where, therefore, a Municipality purported 
to take a lea«e of lands involving a value exceed- 
ing Rs. 500, but the kabuliyat was signed by the 
Chairman and was merely witnessed by two 
other Commissioners but not signed by them as 


Bengal Acts (Municipal Act III of] 
1884 ) -Could. 

contracting parties and fur^her the document 
was not sealed with the Common Seal of the Com- 
missioners .— That the lease was not bind- 
ing on the Commissioners The Chairman of 
the Municipal Commissioners of South 
Barrackpur v Amulya. 
(1907) 12 C W N 50=34 Cal 1030. 

7— Chairman’s power to lease or sell— Bengal 
Municipal Act, s. 44— Estoppel. 

The Chairman of a Municipality has no power 
under s. 44 of the Bengal Municipal Act to sell 
or lease a land belonging to the Municipality. 
Only the Commissioners at a meeting can do so. 

Where the plaintiff was allowed 2 years and 
4 months after taking lease, to construct a drain 
round the house : 

Meld, that the Municipality was not estopped 
from questioning the lease. Jagannath Saha v 
The Chairman on behalf of the Commie- 
sioners of Berhampur Municipality. 

9 C L J 286. 

8- Bengal Municipal Act, Ss. 44, 45, 210, 219— 
Notice or requisition requiring removal or repair 
of building— Vice-Chairman, power of, to issue 
such notice— Delegation of powers, if and how 
proved Presumption — Evidence Act (I of 1872) 
s. 114 -Objection, informal, if to be taken notice 
of and dealt with — Daily fine, if legal, 

A petition of objection to a notice purporting 
to be undpr s. 210 of the Bensral Municipal Act 
(III of 1881 B C) though not stamped, and there- 
fore informal, should be taken notice of by the 
municipality and dealt with according to law. 

When an obiection is raised that a particular 
person who does an offidal act has no power to do 
it, it is for that person to prove that he has such 
power. No mere presumption under s. 114 of the 
Evidence Act, that official acts have been rightly 
done, can dispose of the objection. 

A notice issued by the Tice-Ohaiimau of a 
Municipality under s 210 of the Act, iu the ab- 
'lence of proof of delegation of powers under s. 
45 of the Act, is invalid. 

The notice in this case being invalid, the con- 
viction under s. 219 of the Bengal Muncipal Act 
was bad. 
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The law does not allow a daily fine to be im- 
posed in anticipation of an oSence being commit- 
ted, (SOWN 187 Rel.) 

HareadFa Nath Mukerji v Chairman Bir- 
nagar Municipality. 1 C L J £>i. 

9.— Ss 46, 112, lid, 114, dSlA— Model Kules- 
Rnle 33— Appointment of piid Assessor, whether 
valid -Qaefation of appointment raised as amend- 
ment and Inst— Raising of the same question 
as substantive proposition within «ix mouths — 
Validity of 

At a meeting of the Municipal Oommisbioner 
of a certain Municipality, the question of appomt- 
ing a paid Assessor was raised as an amend- 
ment which was Within six months 

from that date, the question was again raised as 
a substantive proposition which was carried. An 
Assessor was appointed accordingly who revised 
the assessment of the plaintiff, which was confirm- 
ed by the Appeal Committee under s 114 of the 
Bengal Municipal Act. The plaintiff brought this 
suit to have the assessment of his holding de- 
clared void as being made by an Assessor appoint- 
ed in contravention of law: 

Held, that the appointment of a paid Assess- 
or had not been ‘‘finally disposed of’ at the first 
meeting, within the meaning of Role 33 of the Model 
Rules under s 351 A of the Act, that therefore, its 
reconsideration at the second meeting was permis- 
sible: that the validity of the deteimination of j 
the Appeal Committee ■uould not be impeached, 
and that the plaintiff's suit must fail. S A No 
2439 of 1906 decided on April i, 1908 Fol. 

Chairman of Chittagong Municipality v 
Jogesh Chandra Rai. 3 Ind Cas 1=: 

37 Cal 4.4. 

— Bs 85, 114, 116. 

See JurisdicUon of Civil Court — Municipal 
Bodies 27 Cal 849, 

lO.-S. 85 -“Circumstances and property with- 
in the Municipality.’’ meaning of. 

Under S 85 of the Bengal Munc*'pal Act, both 
the circumstances and the property of the person 
must be within the Municipality, aocordioe to 
which he is to be taxed. 


Bengal Acls-(Municipai Aci III of 
1884 ) 

Therefore, where a person’s total income of 
property situate within and outside a Municipa- 
lity was taken into consideration in imposing a 
tax upon him: Held, that the assessment was in- 
valid. Deb Narain Butt v Chairman of the 
Barnipur Municipality 12 Ind Cas 32. 

11. — S 85 — Arable land — Assessment— Court 
when can override plain language ot state— Pro- 
viso, use of. 

A parcel of arable land, occupied as such, is 
a holding and liable to be rated under the Ben- 
gali Municipal Act 1884. 

Ill order to justify a Court in over-riding the 
plain language of a statute by reference to its spi- 
rit and general tenor, the argument must be co- 
gent and convincing. 

A proviso may be used as a guide in the selec- 
tion of one nr other of two possible constructions 
of the words to be found in au enactment, where 
there is doubt as to its scope or as to the proper 
view to be taken of it (L R 1896 A C 617, Fol). 
Mohadefo Aon v ChBiPman Howrah Munici- 
pality. 11 C L J 524. 

12. — Ss 85 (a), 112, and 363 — Liability to as- 
sessment— Persons occupying the holdings -Li- 
imbation— Notice. 

Held that, under the Bontral Muncipal Act. s, 
85 (a), persons living with a particular indivi- 
dual occupying a holding by reason of some 
connection with or relation to him, such as sons 
or servants would qo** be separately assessable, by 
reason ot possessing separate incomes. Held, 
also, that the right to obtain a declaration that 
the plaintiffs weie not liable to assessment 
under the Act w.^s a recurring right, and an ac- 
tion to obtain such a dechi ration would be main- 
tainable even if brought more than three months 
after the assessment. Held, further, that a re- 
fund of the money paid under protest can be 
claimed under these circumstances without giv- 
ing a notice under s. 364 of the Act respecting 
the refund claimed as the word “act” used in the 
section refers to tortious acts, and not to any act 
ansing out of a contractual or quasi-contractual 
basis. Ambika Churn Mozumdar v Satish 
Chunder Sen 2 C W N 689, 
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13.— Secs 85, 87 (a) 92, 118, 114, and 116- 
A^sessment of a holding — Assessment if ultra 
vires— Assessment, legality of, if may he (j^uestion* 
edin a Oivil Court — Civil Court, jurisdiction of — 
Principle of assessment — “ Circumstances and 
property, ” meaning of. — 

{Section 116 of the Bengal Municipal Act (III 
of 1884), does not taVe away the jurisdiction of 
the Civil Courts in a case in which it is alleged 
and established that the assessment, the proprie- 
ty of which is in controversy is oppn to objection 
on the ground that it is 'tdlra nrf>s; in other 
words, it is only when the action of the Munici- 
pality has been exercised in conformity with the 
powers conferred upon it by the Act, that the 
Civil Court has no authority to interfere. The 
test in such cases is, whether the assessment is 
or is not in conformity with the statutory pro- 
visions. 

Errors in assessment which constitute irregu- 
laiities merely and d'^ not go to the ground work 
of the tax and render the assessment void, can 
be corrected only in the manner provided by the 
statute, which creates the authority, and the re- 
medy so provided must be treated as exclusive. 
On the other hand where the defects in assess- 
ment are jurisdictional, rendering them void, the 
persons aggrieved thereby are entitled to invoke 
the oidinary judicial remedies, and all clear 
violations of law give rise to jurisdictional ques- 
tions. la other words, while mere erroneous ex- 
ercise of judgment is not reviewable by the Civil 
<'''ouits, any excess of jurisdiction makes the act 
liable to challenge in such Court. 

The term ^^propeyitr designated as a subject 
of taxation without any qualification includes 
both real and personal property or estate and in- 
tangible as well as tangible rights of value. 

The word ^^eir mm stances'" was not introduced 
in section 85 of the Act. to restrict the term ‘‘pro- 
peity” the intention of the Legislature seems to 
have been on the other hand to widen the scope 
of the section so as to make taxable what might 
perhaps be not properly comprised under the 
term “ property " and at the same time ought 
not to escape assessment. The property of the 
defendant which was taxable in the present case, 
under the law was unquestionably his whole in- 
come and the fact that he spent only half of it 
within the Municipality does not make his circum- 


Bengal Acts-C Municipal Act III of 
1884 

stances and property within the Municipality 
worth only that much. ChaiFinaii of Giridith 

Municipality v Sreesh Chandra Mazumdar. 

7 C L J 631=12 OWN 709 = 
Cal 859. 

X4t . — Ss IH, 116— Land-holders —Liability to 
assessment- Power of Municipal Commissioners, to 
levy tax -Assessment— The word “liability’’ 
in the second pocbion of s 118 of Bmgal Act lU 
of 1884 meant liability a part from the question 
of oc'’upation, and must he taken to refer to the 
liability to assessment, or rating of a person who 
is the occupier of a holding. S 116 has no applica- 
tion to a dispute as to whether a person assessed 
to the tax does or does not occupy a holding and 
to the same restricted meaning ought to be plac- 
ed on the word “iiability’' in this section also. 
Hence, a suit brought to set aside an assessment 
on the ground that a person assessed does not 
occupy a holding is no** barred by s 116. 

Dwarka Nath Dutt v Addya Sutidari Mittra. 

21 Cal 319. 

15. — Section 1 1 6 — J urisdiction Municipal 

assessment- Fresh assessment — Civil Court’s 

power to revise and correct valuation. 

The Civil Court has no jurisdiction to decide 
the correctness or otherwise of the amount of as- 
sessment made by a Municipality. It can only 
interfere when the assessment is ultra vires. 

Where a Municipality have the power to make 
a fresh assessment every three years and merely 
raise the valuation, the Civil Court has no power 
to refuse the valuation but is bound to accept it 

as c uiclusive. Chairman Municipal Board 
Lhapra v B^sudeo Narain Singh. 

11 C L J 400 = 37 Cal37 = 
14 C W N 437 :=5 Ind Cas 821. 

16— Bengal Municipal Act Ss. 155, 166 — 
Meaning of word ‘ Ferry ’ in the Act —Authority 
of Ferry man to demand tolls from passengers in 
an unlicensed boat. 

A ‘ ferry ’ in the Bengal Municipal Act 
means the exclusive right to carry passengers 
across the stream from one Bank to the other 
on payment nf certain stated tolls. The object 
of Section 165 of the Act appears to be to prevent 
the crossing of passengers from qne hank of th^ 
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river to the opposite bank by a boat plying for 
hire without a license within the prescribpd 
limits. 

A ferry man has under no circumstances 
authority to demand tolls from persons who are 
passing merely as passengers in an unlicensed 
boat. The remedy is provided by Section 156 of 
the Municipal Act against the person who keeps 
a ferry boat without license plying within the 
prescribed limits. The government of Bengal ^ 
V Senayat AH. 27 Cal 3 17 

=4 C W N 34.8. 
Notes—Ref: 28 Mad 517 = 15 M L J 466. 

17— Bengal Municipal Act, Sections 202, 233 
—Encroachment, removal of— Suit,— scope of— 

When a Municipality took proceedings for the 
removal of an alleged encroachment under sec 
202 of the Bengal Municipal Act and the plain- 
tiff sued for a permanent injunction to restrain 
the Municipality and proves that the obstruction 
has existed for at least 50 years, he is entitled 
to a decree. His suit cannot be dismissed on the 
ground that the Municipality might possibly have 
proceeded under section 233. Gopal Chandra 

Bas V Chairman of the Santipur Munici- 
pality. 10 C L J 613=2 Ind Cas 512. 

18— Bengal Municipal Act (Act III of 1884) 

S. 204— Projection— Meaning of - which may 
have been so erected or placed”— Metropolis 
management-Amendment Act (1883) S. 75— 

S. 204 does not apply to a projection caused 
by restoring a portion of an old building, which 
has been pulled down with the object of being 
rebuilt. Tbe words “ which may have been so 
erected or placed ” in S. 204 mean erected or 
placed for the first time. Eshan Chander 
Hitter v Banku Behari Pal. 25 Cal 160 = 

1 C W N 660. 

Notes:— Pol: 23 Bom 248. 

19— Ss, 224, 246, and 246 -Acts done in 
accordance with ss. 246 and 246, whether subject 
to the jurisdiction of a Civil Court-Notice under 
a. 246 whether sufficient for the purpose of the 
removal of huts in a basti as well as a pucca 
privy. 

Where a Municipality, having proceeded in 
accordance with Ss. 345 and 246 of the Bengal 
Municipal Act, decide that certain works are 
ttwjaasary, that Qonolpsion in tbe absepoo of 
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fidea or fraud or considerations of that nature 
cannot be questioned in a Civil Court. Tbe action 
of the Municipality, so far as a privy was con- 
cerned, was held not to be idtm r/rcs', although 
in the notice issued in accordance with s. 24B of 
the Bengal Municipal Act they directed the 
plaintiff to remove not only certain huts, but also 
a pucca privy, inasmuch as the Municipality had 
a right to require him to remove the privy under 
8. 224 of the Act. Duke v Rameswar Malla, 
26 Cal 811=3 C WN508. 

Bengal Municipal Act III of 1884 S. 238 
See s. 273 (1). 

20— Secs. 243, 244, 267— Ilut. erection of with 
•ont notice to Commissioneis, off’Cnce -Notice to 
remove hut, not condition precedent to convic- 
tion. 

Section 243 of the Bengal Municipal Act 
forbids the erection of a hut within a Mnnioipa- 
lity without a month's notioe to the Municipal 
Commissioner. When, therefore, a person was 
prosecuted under seotion 267 of the Act for hav- 
ing erected a hut without such notice and it was 
I found that the hut was so erected. 

BeU, upon the facts found, m accused ought 
to have been convicted. 

Bfld further, section 2i>7 of the Act provides 
for two distinct classes of offences, namely, (i) 
erecting a hut without a month’s notice to the 
Commissioners, and (2j failing to remove a hnt, 
erected without such notice, when required to 
dose, the latter only being an offence of a con- 
tinuous nature, liable to be punished with a 
daily fine. Notice of removal of the hnt is not a 
condition precedent to a conviction for the first 
class of offences mentioned above. 

Chairman Howrah Municipality v Golapi 

10 CL 4 16, 
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21-22 — S. 2G0 A — Licease to employ crema- 
tion priest — Specific perlormance. 

An agreement with the Municipal Coipora- 
tion that the plain^-ifi alone would offieiite as a 
priest at the cremation ceremony is iioi speci- 
fically enforceable. P. 260-A of the Bengal 
Municipal Act docs not contemplate th-^t the 
Commissioners should crhate a monopoly in favour 
of any person, even in respect of fuel shops. 
More than one person can get licenses to keep 
fuel shops for the sale of the necessary articles at 
the prescribed rates. The Muni, ipality and the 
license from them are not entitled by the grant 
of the license under S. 2Gd-A of the Benoal Muni- 
cipal Act to compel any person to employ a parti- 
cular cremation priest, and they have no autho- 
rity to levy any fee for this purpose. 

Goni’moni Detoi v of Panifrati 

Mitiiicipality. 

(1907) 12 CLJ74. 

— — S. 2G0-A — See Right of suit — Office of 
emolument, suits relating to. 12 C L J 75 = 
6 Ind Cas 864=14 OWN 1057. 

28— -Sec. 261-- Fees for certain trade license. 

A Municipality is not entitled to any fees lor 
a license under section 2Gl of the Bengal Munici- 
pal Act, where no limits have been fixed by the 
Commissioner at a meeting, no license has been 
granted, and no scale of fees approved by the 
Commissioner of the Division. ChaiFiiian 

BaosbeFla Municipality v Karunamoy 
GangulL 10 C L J 22 = 2 Ind Cas 9 4? 4. 

— S. 266 A 

Sec Right of suit. 14 C W N 1057, 

24 — S. 273 — Keeper of hackney carriage"' — 
Milk^^aid — License, npcce=jsi{y for — 

Where it was found that a person had seven 
or e'ght ponies and some cowi and sheep and 
let out one carriage and a p iir of ponies on 
monthly hire and kept the same in her stable, 
and also kept other ponies for sale and supplied 
milk of her cows to others— iZeZd, tint the facts 
found do not render her liable within s. 273 of 
the Bengal Municipal Act. FalFwentliCF y 
Sures Ctiunder Dutt. 

(1899) 5CW NS31. 

25 — Bengal Municipal Act (TII of l8Sl:),Secs< 
273 (1), 2.58— Sanction to build when not given 
within specified period— Right to build without 
sanction - Period of Sanction, computation of— 

II C.C. 14 


Bengal Acts (Municipal Act III of 
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Adoption of suggestion of Municipality, if waiver 
of right. 

A person who submitted for the sanction of 
the Municipal Commissioners’ plans and specifi- 
cations of "a building and the Commissioners omit- 
ted to pass orders within six weeks cannot be 
convicted under sec, 273 (1) of the Bengal Muni- 
cip'il Act for commencing to building according 
to his own plan alter such period. 

That he made certain alterations after such 
period at the suggestion of the Municipality does 
not moke him forfeit his right under sec. 238 of 
the Act to build on his own plan. 

Tho period in such cases is to be computed 
from the date when complete plans and spe- 
cifications are submitted in such a form as 
makes it possible of its being considered by the 
Municipal Commissioners. Sewtiandan 

Rai Kayab v Tbe Vice Chiapman of the 
Darjeeling Municipality 5 C W N 42, 

26.— Ss. 321, 322, proviso— Latrine tax— Fix- 
ing of scale— Shop-keeper, liability of, to pay 
latrine tax — Liability of shop* owner, 

if the Commissioners at the meeting did not 
fix any scale for the levy of latrine fees, as enjoin- 
ed by S. 321 of the Bengal Muncipal Act, the 
assessment and levy of the latrine tax must be 
deemed to be uHra r/m. 

The meaning of the proviso to S. 322 of the 
Act is that, when a shop-keeper lives elsewhere, 
and pays latrine tax for his house, he shall not 
be made to pay again for his shop, unless the 
shop contains a privy or cesspool. The owner of 
a shop, who is not its occupier, cannot claim 
exemption under the proviso. * 

From an owner of shops, which, together 
widi the dwelling-house, are all included in one 
holding, fees are tn be levied on the annual value 
of the holding inclusive of the shops. The word- 
ing of 321 shows that the fees are to be levied 
with referencp to the annual value of holdings 
containing dwelling-houses or privies, and not 
with reference to dwelling-houses only. 

Becliu Ram v. Cbaipinati of Chap ra 
Muoieipality, 9 Ind. Cas. 218= 

15 C W N 519=12 C L J 67+. 

26A.— 8 339— Obligalion of Municipality to 
grant license— Interpretation of statute— “May," 

There are »o wo|ds which yender it obligatory 
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on a municipality to ^rant a license under s. 333 
of Bengal Act HI of 1884. The word “may” in s. 
339 of that Act is not to be construed as ‘-shall” 
Moran v Chairman of the Motihari Muni- 
cipality. 17 -Cal 329 

Notes.— Ap: 20 Cal 654. Con: 2i All 348. Ref: 
19 All 313. 

27.— Ss 341, 336, 286, 3 Sub s (7)~Fixture- 


Bengal Acls-cMunicipai Act !I! of 
1884 ) -COfitlK 

argument.tliough not taken in the written state- 
ment 5 G L J 148; dl Cal 257 Dist; 24 Oal 306, 
25 All l« relied on. Bisambhar Lai v. 

Chairman of the Municipal Board of 
Chapra, ^Ind Cas 81. 

3 3.— Bcn^^al Municipal Act (HI (B. C.) of 
1884) Sec. 863— Act (UX) ?>. G. of 1861), Sec. 87 
— Limitation, 


m 






' - 


Obstruction on public street. 

A verandah adjoining a house the pillars of 
which are sunk down into the sml between the 
street and a drain which runs between the street 
and the front of the house is a fixture within the 
meaning of s. 413 and an encroachment on the 
public street. Copporatioti of Csleiitta v 
Imadul Huq. 3 i Cal 844*. 

28,“Ss 350 and 370 -Bye law No 64 made under 
8 3&0--Ultra vires- Reasonable construction — 
Interference with private property by municipal, 
ity— Allowing offensive matter to be thrown info 
a private drain. 

The road or drain referred to in cl 2 of 8 270 
of tho Bengal Municipal Act is a road or drain 
belonging to the Municipality. If the bye-law 
No 64 made under S 350 of the Municipal Act 
authorizes the Municipality to interfere witli 
private property, it is nltm virei 

Mshesh Chundra Pandey a 
Basant Kumap D->s. 10 C W N 667 

29 . — S 363 — Notice before suit against Mu 
nicipality— Premature instibnion of suit— Ob 
jeotion not taken in written statement but v 
course of argument. 

The plaintiff’s causp of action against a Mu 
nicipality accrued on August HOth; he served th. 
required notice under S. 363 of the Bengal Mum 
clpal Act on October 28th, and instituted tb. 
suit on November 28, on which date the pkin. 
was returned for amendment, and it wis a^aii 
presented on December lat. The objection thaUb. 
suit was premature was not tak^n in the writtei 
statement but in the course of argument. 

Meld, that, if the suit be considered to hav 
been instituted on D^cembnr 1st, the suit wa. 
barred under the second paragraph of S 363 j 
« it be oonsidere i to have been institutad'on 
vember 2Sth, it was prematnre by one day 
the first paragraph, 

EM farther tU a plea o£ want or inaufflof. 
encyofnotiqe may be taken u, the course of 
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There is no difference between section 87 of 
act III (R. 0,) of 1864 and section 36 1 of act 111 
(B. C)ofl884. As the former section, so also 
the latter, is applicable only in those eases where 
the plaintiff claims damages or compensation for 
some wrongful act committed by the Commissi- 
oners or their oirtcer» in the exercise, or the 
honestly supposed exercise, of the statutory po- 
wers. [a cases other than these, section 363 has 
no application, 6 All 8 Fol. Shudhangshu 

Bhuslian Roy Cliowdhury v. Bejoy Kali 
Roy Chowdhupy 3 C L J 876. 

31. — Malicious prosecution, suit for- -Reason- 
able and probxble, cause what is Conviction in 
first Com (•— Acquittal in appeal— F'aintiff what 
to prove Malice, inference of, from absence of 
reasonable and probable cause - Prosecution ori- 
ginali;y’ not malicious may beeome so during 
pendency — Gireumstances of suspicion — (Question 
of absence ot reasonable and probable cause is 
mixed question of fact and law — Limitation — 
Bengal Municipal Act (111 B C of 1881) S. 363. 

The fact that the plaintiff has been convicted 
by competent Court, though he may subsequently 
have been acquitted on appeal is evidence of the 
strongest possible character, if unrebutted, again- 
st the plea of want of reasonable and probable 
cause. 

But if the conviction at the original trial 
has be^n nrocured by the defendant by false or 
fraudulent testimony or other unlawful means, 
and such conviction is subsequently reversed by 
a higher Court and the plaintiff is acquitted and 
discharged, the fact of conviction ought not to 
be treated as conclusive proof of probable cause. 

Reasonable and probable cause is an honest 
belief, bised upon a full conviction founded up- 
on reasonable grounds, in existence of a 
state of circumstances, which, assuming them to 
he true, would reasonably l^ad any ordinarily 
prudent and cautious man. placed in the posi- 
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tion of the accuser, to the conclnsiou that the pei- 
son was probably guilty o* the crime imputed. 

In a suit for comnensation for malicious prose- 
cution before the plaintiff can succeed, he most 
establish that the pcosecition wis both without 
reasonable and probable cause and malicious. 

The mere absence of reasonable and pro- 
bable cause does not justify the couclusion. as a 
matter of law, that the prosecntiori was malicious, 
though it is quite conceivable, that She evidence 
which is sufficient to prove absence of reasonable 
and probable cause, may also establish malice, 

A prosecution, though in the outsat, not mali- 
cious and commenced under a houa JitP belief in 
the guilt of the accuved. may nevertheless be- 
come malicious in any of the stages through 
which it has t-o pass it, the prosecutor, having 
acquired positive knowledge of the innocence of 
the accused, perseveres nutio end, no in the prose- 
cution. with the intention of procuring nefai> 
a conviction of the accused. 

Circumstances of suspicion cannot be treated 
as evidence of reasonable and probable cause as 
a defence to an action of a malicious prosecution. 

The question of the absence of reasonable 
and probable cause or the presence of malice, is 
a mixed question of fa<'‘t and l.nv; aii.l whether, 
from the fants found, absence of reasonalile and 
probable cause or presence of malice can be in- 
ferred, is a question of Uw for determination by 
the Court alone. 

Where the decision of the c-ourt in the 
Criminal proce'^dings in favour of the plaintiff 
was given on January d. IH()5, the notice on 
the defendant Municipality was served on 
November 29, iilOo, and the suit for malicious 
prosecution was commenced on January 4, 
1906, and it was found that the act of which 
the plaintiff complains was done In good faith and 
that there wes roasoaable and probable cause for 
the criminal prosecution : Held, that the suit was 
clearly barred under S. 66.5 of the Bengal Muni- 
cipal Act. 10 w R 469 ; 16 W R 276 ; relied upon 
S Q B D 167; 51 L J Q B 268. 60 W E 645 , 46 
L T 127 : 4o J V 420 ; 10 Q B D 252 ; 
74 R R 287; 16 L J U B 168; 6 Jur 646; L 
B 6 Ex 639 ; 26 L T 367 : 10 L J Ex Sul ; 
24 All J6S, relied n/joni R B L R 621 ; 
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17 W E 283 ; 11 A 0 247 ; 55 L J Q B 457. ; 5S 
L T 63 ; 50 .T p 65.9. Fol: 10 0 W N 253 Ref: 28 
Bom 226 ; 5 Bom L R S»40, Ref. 7 H and N 56 ; 
SOL J Ex 389; 7 Jar (N S) 851; 4 L T806;9W R 
808; 18 Q R 378 ; 21 L J Q B 265 ; 16 Jar 886 

18 Q B 378, 21 R J Q B 265 : 16 Jar 886 L B; 4 
H L 521; 39 L J Ex 177; 23 L T 269; 19 W E 9 Ref. 

Shama Bibi v Chairman of Baranagore 
Municipality, 6 Ihd Cas 675. 

=12 C L J 410. 

Bengal Municipal Act Amendment 
Act 4 ofl894. 

— S. 85. 

See Jurisdiction of Civil Court — Municipal 
Bodies 27 Cal MB. 

Act IV of 1894 (Bengal Municipal Amend- 
ment). 

Notes;— [S. 37 rep. in pt. Ben. Act VI of 
1894; S 7 (1) rep. in pt, S. 31 rep. Ben., Act II 
of 1896, S. 19; H. 1, rf»p. in pt , ss. 5, 9, 46. 51, 77, 
83. 89 rep S 34, Am., Act I of 1903; Declare^ in 
Force in the ISonthal parganas, Reg. Ill of 1872, 
s, 3. as Amended by Reg. Ill of 1899, s. 3]. 

Bengal N W Provinces and Assam 
Civil Courts Act XII of 1877 

See (t) Central Pro Judicial Commissioner. 

(2) Sontbal Pergunnahs Settlement 
Regulations 

(3) Valuation of Suit — Appeals 

Bengal N W P and Assam Civil Courts 
Act XII of 1887 ss. 9, 22 (2) 

Sec Transfer of civil case 

-S. 13. 

See Execution of Uecrep— Transfer of Be* 
crees for Execu^'ion. 

See Sale in Execution of Decree— Invalid 
Sales— Want of Jurisdiction, 
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Bengal Acts--(N. W. P. and Assam 
Civil Courls Act) 

Bengal N W Provinces and Assam Civil 
Courts Act S 18 

1.— S. 18— Mesne profits— Antecedent to suit 
and pendent lite — Jurisdiction of Court-Amount 
when exceeds Court’s pecuniary jurisdiction 
—Course to follow CPC (Act XIV of 1882), Ss. 
211, l\^-^Bengal Clcil OourU Act (XII of 1887) 
S, 18 et seq. 

Where plaintiff institutes his suit 
for possession and mesne profits antecedent to 
the suit in a Court of limited pecuniary jurisdic- 
tion he may be rightly deemed to have limited 
his claim to the maximum amount for which that 
Court can entertain a suit. In such a case if the 
plaintiff subsequently puts forward a claim in 
excess of the jurisdiction of the Court, he may 
justly be required to remit the execess, because 
he has, with h^s eyes open, brought his suit deli- 
berately in a Court of limited pecuniary juris- 
diction. 1 Ind Caa 86; 13 0 W N 493; 9 (J L J 367; 
6 M L T 360. Pol: 7 Ind Gas 385. dissented from. 

Bhtipcndra Kumar v Puma Chandra. 

8 Ind Cas 34 

-s, 19 


See Valuation of 8uit— {Suits. 

“S. 20. 

See Appeal— Decrees. Case No (420). 

19 Cal 275 

—6. 21. 

See (1) Appeal— Eecei vers. Case No (1041) 

17 Cal 680 

(2) Valuation of Suit — Appeals. 

(3) Valuation of Suit— Suits, 

2 — S 21— Jurisdiction— Aggregate value of 
reliefs claimed exceeding Es. 5.000-Appeal to 
High Court. 

Where the plaintiff in a suit for sale on foot 

of a mortgage claimed also a declaration to the 

effect that certain prior encumbrances on the 

Court 

both excp ^ aggregate value of 

to L k t appeal lay 

Ptrthi Singh v Hanu Singh 8 A L J R 266= 

8 Ind Can 571, 


Bengal Acl-cN. W. P. and Assam 
Civil Courts koV-GoncU. 


See Subordinate Judge. Jurisdiction of 


See Probate — Jurisdiction in Probate Cases. 
ss. 23 and 24. 

See District Judge, Jurisdiction of. 


3. — s. 3fi — Meaning of the word “officer". 

The word “officer” in s, 36 of the Bengal, N 
V/. P. and Assam Civil Courts A‘''fc includes an 
officer with judicial powerts. Haladhar Mahato 

V Kali Prasanna Ghose 2 C W N 127. 

Bengal Partition Act V of 1897. 

% 

See Partition Act. 

Bengal Pensions Act XXlIlofl887. 

See Pensions Act. 

Bengal Port Commissioner’s Act V 
of 1870. 

See Port Commissioner's Act. 

1. Highway — Dalication — Acquisition un- 
der the Bengal Port Comraissioners Act and Land 
Ac<|Liisition Act-- Public purpose. 

A declaration in the notification issued under 
tile joint operation of the Bengal Port Comiiiio- 
sioners Act and the Land Acquisition Act cannot 
by itself, make a road a public road. A public 
light of way may be created either by Act of the 
Legislature or by the dedication express or presu- 
med. by the owner of the land of a right of pas- 
sage over it to the public at large, in order to 
constitute a valid dedication to the public of a 
high way by the owner of the soil, there must 
be an intention to dedicate, there must be an 
dniiRUs dfdlcdudi^ of which the user by the pub- 
lic is evidence and no more. Held, also, that in 
the particular case, there was no such intention. 

11 M & W. 827 ref. Ikslioy Kumar GLobc y 
Commissioners of the Fort of Calcutta, 
33 Cal 31243=3 C L J 585* 


p 
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Bengal Provincial public works 
Act. 

Rep. Ben. Act IX of 1880. 

Bengal Public Demands Recovery 
Act VII of 1868. 

See Public Demands Recovery Act. 

Bengal ReguIalion-1793-I, s. 9. 

See (1) Jurisdiction of Civil Court — Registra- 
tion of Tenures. 

(2) Right of Suit — Registration of Name, 
—in of 1793. 

See Cases under Limitation — Regulation Hi 
of nOB. 

—Ill of 1793 s. 8. 

See Jurisdiction of Civil Court— Societies. 

—Ill of 1793 s. 9. 

See Bengal Regulation XLYlii of 1793, s. 21. 
—Ill of 1793 s. 14. 

See Limitation. 

1 — Rules for decision in suits regarding Suc- 
cession, Inheritance, Marriage. Caste, etc. — Law 
applying to one sect. 

According to Rie true construction of the rules 
for decision in suits regarding succe<^sion, inhe- 
ritance, marriage, and caste, and all religious usa- 
ges and institutions provided in Bengal Regula- 
tion IV of 1793, — rL”., that Mahomedan law with 
respect to Mahomedans, and Hindu law with 
regard to Hindus, are to govern such decisions, — 
the Mahomedan law of each sect ought to prevail 
as to the litigants of that sect, and not the general 
<^r Suni Mahomedan law. Deedar Hosscin. 
V Ziihooroonnissa. 2 Moore’s 1 A 441. 

Notes.*— JBxpl: Agra F B 38. Ref: 1.9 W R 8; 
1 Cal 18G PC;20 CalllG F B;12 A31 229; 
U All 429 F B; 25 All 236 P C; 30 I A 94; 
5 C L J 664. 

—Ill of 1793 s. li. 

Sec Restitution of Oonjfigal Rights. 

1— s. 25— Landed proprietors. 

26 of Regulation IV of 1793 was applicable 


Bengal Acts ( Regulations of 1793) 

•-Gontd, 

to landed proprietors. Roghoobur Dtitt v 
Government. 6 W R Mis,§0. 

-VIII of 1793. 

Sec Gases under Enhancement of Bent — Lia- 
bility to Enhancement — Dependent Talukb- 
dars. 

—VIII of 1793 ss. 5 and 50. 

Sec (1) Enhancement of Rent-Right to enhan- 
ce. 

(2) Ghatwali Tenure. 

(3) Onus of Proof- Enhancement of Rent. 

(4) Resumption — Bight to resume. 

(5) Sale for Arrears of Revenue — Purcha- 
sers, Rights and Liabilities of. 

-VIII of 1793 s. 41. 

See (1) Jurisdiction of Civil Court-Rent and Re- 
venue Suits, N.W. P. 

(2) Bengal Ghaukidars Act, 

1— s. 46— Suit for recovery of Malikana,. 

A suit for recovery of malikana was barred by 
limitation if the malikana has not been received 
for a period of twelve years, (^ureve — Whether, 
under Regulation Vill of 1793, s 46, a suit for 
recovery of malikana will lie at all 1 BhuH Sing 
V Nehmu Behu. 4BLRAC29=» 

12 W R 498. 

— IX of 1793, S. 2. — Resumption of rent- 
free lands; — See Revenue Sale Law, S 37. 

—X of 1793. 

See Act XI of 1858 s. 3. 

—XI of 1793 s 33 
See Court of Wards. 

-XI of 1793. 

See (i) Hindu Law — Custom— Inheritance 
and Succession. 

(2) Hindu Law— Inhe»itance— Imparti- 
able property. 
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Bengal Acis ( Regulations of 1793 ) 

-Go'tUli,, 

the principal was allow^ed to him from the date 
of suit to the date of decree. Jeebnatli Singh 
V. KuFeemtin Bihee 7 W E 172. 


Bengal Aclsc Regulations ol 1793 ) 

-Oo'/Ud. 

(3) Mahomedan Law — Custom. 

-XV of 1793. 

See (1) Mesne profits— -Bight to, and liability 


5— Usurious transaction. 


To an action for recovery of arrears of rent 
due to the plaintifl! under a sub-lease of a pergun- 
na, the defendant pleaded that the sub-lease was 
part of a loan transaction for the purpose of 
securing to the plaintiff an illegal interest upon 
the loan and was void under Bengal Regulation 
XV of 1793. Held by the Privy Council (con- 
firming the decision of the Courts below) that it 
was an usurious transaction, and that, the suit 
should be dismissed. Wise v. Kislien Koomar 
Bose. 4f Moorer’s I A 201. 


(2) Mortgage— accounts. 

1— S. 6— Reg. XVlI of 1806, s. 3 Interest, 
Bate of. 

Under s, 6 Regulation XV of 1793, interest 
claimable under a bond must not exceei the am- 
ount of the principal. S. 3 Regulation XVII of 
1806, is not inconsistent with »he application of 
Regulation XV of 1793 inasmuch as the Regula- 
tion of 1806 refers to rates of interest and (he 
R'^gulation of 1793 to accumulations of interest ir- 
respective of rate. Bardakant Rai v. Bhsgw- 
anDas. IA11344. 

2“Interest, in excess of principal-Act XXVllI 
of 1855. 

S. 6 Regulation XV of 1793 ( prohibiting the 
Courts from awarding as interest a sum larger 
than the principal) is not applicable to suit insti- 
tuted after the passing of Act XXVIII of 1855. 
Even under Regulation XY of 1793 it was the 
practice of the Court to allow interest in excess 
of principal where the interest had accumulated 
owing to reasons not ascribable in any degree to 
procrastination on the part of the creditor. 
Huronionee Gooptia v. Gobind Coomar 
Chowdhpy 5 W R SI. 

Notes: Ref 9 Gal 825. 

3-lnterest in excess of principal. 

Regulation XV of 1793 (prohibiting aw'ard of 
interest in excess cf principal) applies to sums 
decreed only and not to interest which has accu- 
mulated through the neglect of the Judgment deb- 
tor to pay. Shib Chunder Goopto v. AOad 
Monce Dossia. 5 W R Mis; 22, 

Notes— Doub: 6 W B 21. Ref: 7 W R 219. 

4 ? '-interest in excess of principal. 

* Where under s. 6, Regulation XV of 1793, in- 
terest upon the principal prior to the institution 
of the suit was adjudged to the plaintiff, limited 
to a sum equal to the principal, although that 
regulation was repealed when the suit was 
brought, yet, looking to the time when his contract 
was made, the plaintiff was held not entitled to 
any further interest before suit- bat interest upon 

• ' ' 


Notes— Uol2 B L E P C 69. 

6— SS. 8 and 9 — Maintenance of suit— Usury. 
Regulation XV of 1793, ss. 8 and 9 forbids 
the maintenace of any suit arising out of an us- 
urious transaction. Wise v. Jagabandhu 
Bose 2 B L R P C, 69: 12 Moore’s I A 477. 


7 — S8.9 And 10— Bate of interest- Usufructu- 
ary mortgagee. 

In a suit on a bond executed together with an 
assignment to the plaintiff of the rent of certain 
mehais farmed out to other parties, the Judge 
dismissed the suit under s. .9, Regulation XV of 
179H holding that a deduction of a certain sum 
from the jumma of the assignment was a device 
to obtain more interest than the legal rate. Held 
that under the decision of the Privy Council in 
8 Moors 1 A 358 that section of the bond and the 
assignment are one and the same and where the 
plaintiff has a claim to be treated as a usufructu- 
ary mortgagee under s. 10 of the same law. 

RassiTio.nee Dossee v. Monshar Ally 

I Hay,. 483. 

8 — Interest. —Usury. 

Interference with the rate of iuterest in 
India was a thing of positive law and cannot 
be extended beyond the Provisions of the Regul- 
ation (XV of 1793). 8. 9. uf the Reg- 

ulation does not declare that wdiere au attempt 
has been made to elude the usury laws the con- 
tract is itself void nor does it direct the return of 
the pledge without redemption. The mortgagee 
may retain his pledge until he has received out 
of it his debt with interest at 12 per cent, the 
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Bengal A cls-C Regulations of 1793 > 

-Gontd. 


Bengal Acts-( Regulations of 1791 ) 

-Uonta, 


maximum allowed by s. 10 of the Regulation. 

Shah Makhtinlal V. SrikHshtia Siogh. 

2 B L R P C 44-; 11 W R P C 19; 12 Moope’s 

I A 157. 

Tasaduk Hosssin v- Beni Singh 
13 C L R 128. 

-XIX of 1793-See Onus of proof- Resump- 
tion and Assessment. 

l.—Eevenue sale law-Regulation XlX of 1793 

sec 2~-Renfc free‘grant before 1765 uecennial 

Settlement-Rent assessment of— Encumbrance 

Revenue sale law, sec 37 — Purchaser at Revenue 
sale — Enhancement of rent. 

A grant of laud rent free was made by a ze- 
mindar to a certain person before the acquisition 
of the Dewani. Since then the grantee and his 
heirs had been in possession. The village was 
assessed within revenue in 1773 and the revenue 
was not altered in the decennial settlement: 
Meld, the grantees were not protected by soc. 2 
Keg XJX of 1793 and were not entitled to hold 
the village as revenue free or rent free. Held, 
further, a purchaser at a sale under Act XI of 
1869 of the zemindari could not avoid the incum- 
brance. Sec 37 does not avoid encumbrances of 
cveiy kind. Nor can the purchaser eiiban<^e the 
rent, as the land was comprised in a tenure exist- 
ing from before the time of the permanent settl^- 
ment. (11 M I A 152 Ref.) Brindabao Beliari 
Lai V Bhawani Sahai 9CLJli9=:t 

35 Cal 931. 


-XXVIL of 1793. 

See (1) Munsiff, Jurisdiction of. 

(JJ) Resumption-Right to resume. 

(3) Settiement-Oonstructionof Settlement. 

1— S. 6 -Bazars made since 1793. 

S. 5, Relugation XXVli of 1793, had no appli- 
cation to bazars which did not exist in 1793. 

Aftabooden Ahmed v Mohlnee Mohun 
Bass 15 W R 48. 

Chundep Nath Roy vZema dap. 

16 W R 268. 

Ram Manick Roy y Asgur. 11 W R 112. 

2— Contract to collect duties. 

There is nothing illegal in a contract under a 
farming lease from the owner of a hat to collect a 
portion of the proceeds of sale from persons in expo- 
sing their goods for sale in the hut mdev tempor- 
ary sheds or in open places, and such collections 
are not in the nature of internal duties, but of 
rent for the use of land. The provisions of Regula- 
tion XXVil of 1793 applied only to hats and 
bazars existing at the time. Bungftho Dhur 
Bisveas v Mudhoo Mohuldar 21 W R 383. 

-XXXVI, of 1793. S. 17. 

See Registration— Beng-:*! Regulation XXXVI 
of 1793. 

1-Act XXX VII of 1793, Ss. 6 & 5— Malikana 
or Dasturat, origin and meaning, of : 



2-JS. C). Dependent fcalukhdar—Expirafcion of 
settlement, effect of, on omission to renew lease. 

A lessee whose interest is that which is decla- 
red by Regulation XlX of 1793, s. 6, is a depen- 
dent talukhdar, and does not forfeit his lease by 
simply omitting to renewternporary settlement on 
its expiration. Junmejoy Mullick y Gunga 
Ram Butt 21 W R 26. 

—XIX of 1793 S. to. 

See (1) Grant — Power to Grant. 

(2) Jnrisdicton of Civil Court— Rent and 
Revenue Suits, N. W. p. 

(8) Landlord and tenant— Constitution of 
Relation — Generally. 

(4) Resumption — Right to resume. 

—XXVI, of 1793 S. 2. 

See (1) Court of Wards. 

(2)Majority, Age of. 


Malikana and Dasturat were imposts origin- 
ally payable by the holders of the village to the 
proprietors of the patent estate from which they 
had bean carved out. On tha resumption of the 
vill ige the Government occupied the same position 
as that of the original holdt^rs of the village and 
when tlie Government parted with possession by 
making a permanent settlement the liability to 
pay these charges passed to the settemenfe holders. 
Where, however, the settlement in perpetuity was 
made with the proprietors of the lands in confor- 
mity with s. 6, Reg. XXXVI 1 of 1793, and the 
Jagir was neither let in farm nor held khas, no 
malikana allowance was permissible to the pro- 
prietor with reference to the provisions of s. 6, 
Reg. Yil of 1822, as the proprietor had not been 
•expropriated. Rameswar Singh v The Secre- 
tary^ of State for India in Council. ; 

/. : " 4 ^ W H 448, 
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Bengal Acts-( Regulations of 1797- 

99 '>~Gont(l. 


-IV of 1797 s. 24. cl (2). 


See Limitation .icfe 1877 Art 179 (1859. s. 20) 
Step in aid of JBxecntion— MiscellaneoiiB 
Act of Decree Holder. 


-XVI of 1797 S 4 


See Cises under Appeal to Privj Ooimcil^ — 
Stay of Execution pending Appeal. 


-I of 1798. 


See (1) Appeal— Eegulation«!. 

case no (1047) 19 W R 122. 

(2) Mesne Profits, Right to, and Liability 
for 


(3) Moitgage— Redemption Right of 

Redemption. 


— Aet Vofl799S. 5 


See Landord and Tenant— Constitution of 
Relation - Generally, 


-XXVII of 1799. 


jL. — g 7 — Moveable property. 

S 7 of Regulation T of 1799 is only applied to 
moveable property. Shib Ram Lall y Raj 
Coomar Mitter 6 W R 48. 


2. — Property of intestate without heirs- 
Widow with certificate. 


Bengal Acts-( Regulations of 1793 ) 

-Goncld, 


-XXXVII, of 1793 S. 15. 

Sec Grant — Construction of Grants. 


-XLIV. of 1793. 


Sec Ghatwali Tenure. 


— ss. 2, 5. of 1793. 

See Enhancement of Rent — Liability to En- 
hancement — Dependent Talukhdars. 


-s. 5 of 1793. 


See (1) Enhancementof Rent-Right to enhance 
(2) Sale for Arrears of Revenue — Poroba- 
sers, Rights and Liabilities of. 

-XLV. of 1793. 

See Limitation Act, 3877, Art 12 (1859, s. 1, 
cl. 3). 

— XLV. S.12. of 1793. 

See Sale in Execution of Decree— Setting 
aside Sale— Injegularity. 

-XLVIII, of 1793 S 14. 


1 — Quinquennial registers — Attestation of 

Zillah Judge. 

According to Regulation XLYIIl of 17.93, s. i4, 
no counterpart quinquennial registers in the 
native language aie considered authentic unless 
attested by the Zillah Judge. Gobind Ch under 
Sbaha vPuddo Monce Dassee 17 W R 400 


2— S. 24-Reg IV of 179*^, s. 9 -Jurisdiction of 
Collector. 

S. 24, Regulation XLVlII of 1793, and s 9, 
Regulation IV of 1793, directed the Zillah and 
City Courts to transmit their decrees to the 
Collector, but did not authorize those Courts to 
make any orders on the Collector as to how he 
shall enter the result of such decrees m his books. 
Nimdhari Sing v Kachtin Sing 

4 B L R. Ap,4.4: 13 V7 R 162, 

-XIII, of 1795 s. 15. 

See Grant — Construction of Grant 


-XLI of 1795 fi. 10. 

See Onus of Proof— Resumption and Assess- 
ment 

—XL of lt96. 

S0e S'orfeiture of Property, 


A died leaving a widow and two daughters 
and property in cash and Government securities. 
None of his heir being present at the time 
the Magistrate took possession of the property, 
Held^ that it should have been made over to 
the Civil Court under s 7, Regulation V of 1799, 
and that Court should treat such property as in 
its temporary care, ffeld, also, that the widow 
having obtained a certificate under Act XXyii 
of 18b0 though opposed by one H, who alleged 
himself to b^ a cousin of the deceased, and who 
had appealed from the decision granting the 
certificate, the property might be delivered to the 
widow, who held the certificate, on her furnish- 
ing proper security for the purpose of indemnify- 
ing the appellant H. Abid Hosi^ y 
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Bengal Acls-( Regulations of 
1799 )-Oontd. 

S. — Es*cheat — Property taken possession of by 
District Judge — Period from which title 'vests in 
the Secretary of State, 

Where property of a person dying intestate is 
taken charge of by a District Judge acting un- 
der 8. 7 of Eegulation No. V of 1709, such pro- 
perty does not vest in the Secretary of State 
until the period prescribed by the Begulation 
has expired. Ram Narain Dube v The 

Secretary of State. 29 All 277. 

VII of 1799, 

See Limitation Beng. Reg, VIl of 1799. 


1. ~-Deiree--Act Vlll of 1859, s. 206. 

S. 20d, Act YlII of 1859, did not apply to 
decree under Regulation VII of 1799 

Gopal Chandra Dey v Peniu Bibi. 
1 B L R A C 76; 10 W R 104^. 

2. — Beng. Regs. VII of 1799 and VXIX of 183N 
Repeal, Effect of.— 

A summary suit for rent under s. 15 
Regulation VII of 1799, was pending when Act 
X of 3859 cam^ into foree, and wa«i, therefore, 
governed by Regulation VIII of 18dl, s 4 of which 
declared that the decision in the summary suit 
should be final, subject to a regular suit. By s, 
l,ActX of 1859, Regulation Vll of 1799, ss. 
1 to 20, and Regulation VII of 18dl were repealed, 
except as to proceedings commenced before the 
date of the Act coming into force. ITeld that the 
repealing seefeion did not tak«^ away the right to 
bring a regular suit. Gobind Chundcr Mooker- 
jee V Kalla Gajee. B L R Sup Vol 626; 

2 Ind Jur N S 119. 

Gobind Chunder Mookerjee v Kala Gazt. 

7 W R 185. 


8. — S 25— ‘•Under-renter''’- 
in payment of rent. 


-Sale on default 


A raiyat holding a jote, for which ho pays a 
particular rent to a Collector, who holds the 
land under Khas management, was an ^‘under- 
renter ” within the me?.ning of s. 25, Regulation 
VI i of 179^9, apd tf he m^de default in the pay- 
ment of pept, the l^rcpeir procedure for the td- 

n 0. ii 
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Bengal Acls-c Regulations of 

i799)-(/oncld^ 

lector was to sale his land at the end of the year. 

Rungo Kopohooa v Dchassur Mussulman. 

13 W R 302. 

X of 1800. 

Sec (I) Hindu Law— Custom— Inheritance 
and Succession. 

(2) Mahomedan Law— Custom. 


II of I803-S. 18. cl. 3. 

1 —Good and sufficient cause — Limitation. 

The words “other good and sufficient cause ” 
I in cl. 3, s. 18, Regulation 11, 1803, o! the Bengal 
Code, include insanity, whether there has been or 
I is a commission of lunacy or the like nr not; and 
the word “precluded” in the same clause does 
not mean precluded during the whole term of 
twelve years or merely at its commencement, but 
means in effect precluded during any part of it. 
In computing the twelve years’ period of limita- 
tion, there should not be reckoned any time 
elapsing while the person for the time being en- 
titled to seek redress was not free from disabi- 
lity Troup vE. 1. Company. Dyce Sombre 
V E. I. Company. 4 W R P C 111: 

7 Moore’s I A 104. 

XXXI of 1803. 

See (l) Grant-Construction of grants. 

(2) Mortgage-Accounts. 

VII of 1803. 

See Court of Wards. 

II of 1805. 

See Limitation— Bengal Reg II of 1805. 

XII of 1805 B. 34. 

Sec Jagbir. 

XIV of 1806. 

1— Bengal Regulation (XI V of 1806> Section 
8 foreclosure proceedings -Validity of ^^Pur- 
wanha initialled official signatufa ^ 
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Bengal Acis-( Reguialions of 

\ZQQ'i~Oontd. 

Ie a question arising in respect of the vali<iity 
of foreclosure proceedings under section a of the 
Bengal Regulation XVII of 1806, in which, the 
pnrwanah required to issued under that section 
was initialled by the judge, held that the require- 
ment of the Regulation thst the pnrwanah 
should be under the seal and official signature if 
the Judge in the absence of evidence to the con- 
trary ought on the ^principle oni tua p roes n m untur 
rite em acta^ to be deemed to be sabisiied by the 
affixing of the seal of the Court and writing of 
the initials of the Judge. 

To hold otherwise would be unduly restrict- 
ing the language of the Regulation. ( II Cal 
III P. 0. distinguished) (16 All 59 doubted). 
Speaking generally a signature is the writing of 
a person’s name by himself or his authority for 
the purpose and with the intention of authenti- 
cating a document as being that of the person 


Bengal Acts ( Regulations of 

passer-Suit for ejectment by heirs of ,m 
— Mortgagee’s claim to be redeemed Mahomedan 
marriage — Chair kiif wife, right of, to inherit-— 
Custnm-Proof-Wajib-nl-ar/.. 

A mortgag«-deed, dated llth May 1871 , pro- 
vided that the mortgagor should pay up at a pre- 
scribed time, but that if he died within the fixed 
period then the transaction should be considered 
as a “complete sale,” of the hypothecated proper- 
ties to the mortgagee. The mortgagor dying be- 
fore the prescribed time, the mortgagee without 
instituting any foreclosure proceclings entered 
into possession. 

y7^Zi7~That this was a mortgage bv way of 
conditional sale within the provisions of the Ben- 
gal Regulation XV II of 1806 and that under that 
Regulation the mortgagee bad no right to enter 





whose name or mark is so written. Bhagwat 
Kori V Baldeo Rai 3 A B J 857-1906 A 
W N 309 = 20 All 145 

— -XYIIoflSOe. 

See (1) Limitation Act 1877 Art. I.i5. 

(2) Mortgage Poreclnsore-— Plight of 

foreclosure, 

(8) Mortgage-Redemption — -Right of 
Redemption. 

(4) Onus of Pmof —Mortgage. 

(6) Pre-emption -Right M pe-re-emption. 


1— Operation ofj in Chupra. 

Regulation XVII of 1806 came into operathm 
in the district of Chupra on September llth, 1806. 
Bakshusli Hoeseln v Fuzeelonissa. 

WR 1864, 189 

2— Bengal Regulation XVK of 1806— Mort- 
gage by conditional sale — Mortgagee tnking pos- 
session, according to vStipnlation, on mortgagor’s 
death, but. vvithont fcteclosuve— Whether a trea- 


into posssession without instituting foreclosure 
proceedings. The heirs of the mortgager were 
therefore entitled to sne liim in ejectment as a 
mere trespasser. Sheik Hub Ali v Waztr* 
un-nissa. 1 M L T 297. 

— XVII of 1806 6. 3. 

See Beng. Reg. XV of 1793. 

1 All 314. 

-XVII of 1806 s. 7. 

See (!) Limitation .Act 1877. Art 120. 

C/) Limitation Act 1877. Art RPJ, 


(3) Mortgage — Foreclosure— Demand and 
Notice f»f Foreclosure. 

(i) Mortgage— Foroclosure- Plight of Fore- 
closure. 

(5) Mortgage— Piedemption— Mode of Re- 
demption a^d Liability to Foreclosure. 

(6) Mortgage— Redemption Right of 

Redtjmption. ' 

(7) Transfer nf Oroperiy Act S. 2 
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Bengal Acls-c Regula lions of 

1808 y^Gi/ncld^ 

-X¥iTof 1R06S.8 

See (1) Limitation Act, 1877, Art 120. 

(2) LiiiPtation Act 1877, Art 132. 


Bengal Acls-f Regulalions of 

1812 )-Contd, 

— Vof(1812)-Ss. 2atid3. 

See (1) Cess. 

(2) Enhancement of Rent Notice of 

Enhancement — Service of Notice 


(3) Limitation Act, 187T, art 144— Ad- 
verse Possession. 


(4) Cases under Mortgage — Foreclosure- 
Demand and Notice of Foreclosure. 

(5) Mort gage — Foroclosure- Right of 

Foreclosure. 


See Bengal Tenancy Act sec 2 cl (4 J Case No 

) 10 C W ,N §27. 


Sec Appeal — Regulations, 
Case no (1048) 


(0) Mortgage Redemption- 

Redemption and Liability 
closure. 


Bengal Regulation V of 1812 S. 26 


(7) T|ansfer of Property Act s. 2 


1— In S C a review was applied for and reject- 
ed, and it was held that a consideration of the 
rights of private individuals, and not only the in- 
terests of the public with reference to the Go- 
vern men t revenue or otherwise, was sufficient to 
bring a case under Regulation V of 1812. 

Gooroocloss Roy v Ramfuiigincc Dossec 

20Wr:I4. 


3— Notice of foreclosure— Year of grace. 

The year mentioned in s. 8 of Regulation 
XVlI of 1806 is to be reckoned from the date of 
the service of the notice of foreclosure under that 
section. Mahesh Chandra Sen v Tarini 

1 B L R F B 15. 


S C Mohesh Chunder Sen v Tarince. 

10 W R F B 27 


2 — Beng. Reg. V of 1827 — Manager of joint 
undivided estate— Power, of Judge— 


XIX of 1 810. 


A Judge had power to order the person ap- 
pointed under Regulation V of 1812, s. 26, and 
Regulation V of 1827, to manage an esta.t<*, to 
make over the surplus, after payment of revenue 
and other outgoings, to the person or persons 
entitled to receive the same. Collectoi* of 

Rungpore. BLR Sup. Vol. 655=* 

2 Ind Jur. N S 178=7 W R 273. 


•Petition under 


Sec Res Judicata— Parties— Intervenors. 


See (1) Act XX of 1863 s. 18 
(2) Endowment. 


3 — Collector, Position of — Beng. Reg. V of 
1827— Possession by Collector. 


A Collector, in taking charge of property 
which came under attachment by an order of the 
Civil Court undei s. 6, Regulation V of 1812, 
as modified by s. 3, Regulation V of 1827, was 
bpld to have taken and retained charge on behalf 
of the parties entitled, and, unless and until 
anything could be shown to have changed the 
state of thiogs during such ^ attachment, the 
parties in possession at the time when it com- 
be held to have continued in pos- 


1-Notice of suit for arrears of rent-Decrcc in 
former suit. 


A suit for arrears of rmt at a certain rate de- 
creed in former suit may be maintained with- 
out notice under Regulation V of 1812 ; the de- 
cree itself being held to be sufficient notice. 

Ramjeebun Bose v Tr ipoora Dossee, 
W R F B 93 ; Marsh 3ii6 ;2 Play 419. 
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session throughout the attachment. Purchasers 
subsequently put into possession by the Civil 
Court, who took from the Collectorate rents 
relating to an antecedent period, did not thereby 
exercise rights of ownership for such period. 
Soolochuna Dayee v Dupp Napain Bose. 

12 W R 95. 

4?— Beng. Reg. V of 1827, s 3— ^Attachment — 
Jurisdiction of Collector. 

On an application under Act YIII of 1855, 
s. 200, the Judge ordered the attachment of 
certain properties, and thereafter sent a precept 
to the Collector under Regulation V of 1827, and 
ordered him to hold the properties in question 
and two others in attachment and to appoint a 
person for the due care and management of the 
same. Seld that Regulation V of 1827 was 
not intended to apply to any other cases of 
attachment of landed property than those pro- 
vided for in the Regulation mentioned therein, 
and the order was therefore made without juris- 
diction. CoUectop ofNoakally V Paxwell. 

20WR78. 


5— Beng, Reg. V of 1827-Power of Collector 
after order made by Judge. 

When a J udge has made an order in the terms 
of Regulation V of 1812, s. 26, as modified 
by Regulation V of 1887, he othoio, and 

it then lies upon the Collector, as manager and 
and holder, to take at his own proper risk and 
upon his own responsibility everything that he 
finds to be part of the joint estate. 

Ram Runginee Dossee v Goopoo Boss Roy. 

22 W R 212. 

Notes— Ap: 19 Cal 132 P B; 23 W R 328. Fol: 
34 W R 359; 4 Cal 629; 22 Cal 425. Dist: 
26 Cal 203. Ref* 21 W R 241 ; 8 Cal 89. 

-XVIII of 1812 s. 2. 

See Cess, 

-XX of 1812 s. 5. 


Bengal Acls-( Regulalions of 
1812 ) ’•^Goncid, 

1.— Hundis. — 

S. 6, Regulation XX of 1812 (concerning the 
registration of “ bonds, promissory notes, and 
generally of obligations for the payment of 
money was not applicable to hundis or o^'her 
similar negotiable mercantile securities. 

Boistuh Chupn Doss v Ppem Chund Mitter 

4WR98. 

-I of 1814. 

See Evidence — Civil Cases-Reports of Ameen 
and other Officers. 

-XIX of 1814. 

See (1) Jurisdiction of Civil Court — Revenue 
Courts— Partition. 

(2) Partition. 

(3) Sale for Arrears of Revenue— Setting 
aside Sale— Irregularity, 

(4) Sale for Arrears of Revenue— Setting 
aside Sale — Other Grounds. 


j -XIX of 1814, S. 9. 

See Enhancement of Rent — Liability to En- 
hancement-Lands occupied by Build- 
ings and Gardens. 

Bengal Regulation XX of 1814, S. 10. 

1 — Dak cess— Liability of tenant for— Teailil 
liable under contract to pay dak cess under sys- 
tem then prevailing— System subsequently chan- 
ged — Liability of tenant, — 

Where under the terms of the contract of 
tenancy a tenant was bound to pay dak cess un- 
der the system of zemindari dak as it prevailed 
at the time of the contract. Seld ^ — that be was 
liable to pay the cess even when the system was 
changed. Jillap Rahman y. Bijoyeband 
Mahtap, 28 Cal 293. 

-XXVII of 1814. 

See Pleader— Remuneration. 

-XXYII of 1814, Ss. 13 and 21. 

See Pleader— Appointment and Apj^earance. 


See Limitation Act, 1877. Art 84 (1859 s. 1 1814. 

^ SeeiCL) ffienurcif 
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1814 ^-Ooncld, 

(2) Land Acquisition Act. 1870 s 39. 

—IX of 1816. 

See(l) Bengal Act VIl of 1868, s. 1. 

(2 ) Sale for Arrears of Revenue- Incum- 
brances —Act XI of 1869. 

—XI of 1816. 

See Hindu Law— Inheritance — Impartible 
Property. 

—XII of 1817, S. 16. 

See (I) Evidence Act, s. 36. 

(2) Evidence Act, s. 74. 

—XX of 1817. 

See Confession — Confession^ to Police Oifi- 
cers. 

—XX of 1817, S. 21. 

See Penal Code, s. 188. 

Bengal Regulation XX of 1817. 

See Chowkidari Register, entry in. 

1. — Villagh chowkidar, Liability to pay wa- 
ges of — Land-owner. 

A liability on the part of a landlord to pay 
the wages of a village chowkidar appointed under 
s. 21, Regulation XX of 1817, cannot be inferred 
from the fact that the chowkidar’s salary was 
fixed by the heads of the village, and apportioned 
among the several house-holders without objec- 
tion made by any 'of them, but must be proved 
in order to sustain a suit brought by the chow- 
kidar against the land-holder. Golatnce v Paslan 

18 W R 298. 


Bengal Acls-r Regulations of 

1818 ) •^Uontd, 

37 Ceo. Ill, c U2, s. 8—21 Geo. III. c. 70—3 & 
IV. Will. c. 85, s. 43. 

Regulation III of 1818 was applicable only 
to natives and those subject to the jurisdiction 
of the Piovincial Courts. It was passed under 
37 Geo. Ill, c. 142, s. 28, not 13 Geo. HI, c. 63, 
s. 36. It was passed by a legislative authority 
having full power in that behalf. Considering 
the circumstances under which it was enacted, 
Act III of 1858, which extended the effect of 
that Regulation to Calcutta, was not ultra ^irea. 
Ameer Khan 6 B L R 392. 

Notes.— Ap: 18 Bom 636. Ref; 13 Bom 600; 6 
Bom L R 131. 

2.— Act XXXIV of 1860— Act III of 1858. 

Assuming the power of a Judge of the High 
Court to issue a writ of habeas corpus and as- 
suming the right of appeal against an 
order refusing such writ.— that, it appear- 
ing that the prisoner was in custody under a 
warrant in the from prescried by Reg, 111 of 
1818, the detention was legal. The detention 
to be legal, need only be covered by an actually 
existing warrant of the Governor General in 
Council in the form prescribed, without regard 
to the lawfulness of the arrest. The Regulation 
is not confined to prisoners of war or foreigners 
held in confinement for political reasons. The 
substance of Regulation III of 1818 was express- 
ly re-enacted by Act XXXI 7 of 1850 and Act 
HI of 1858, and therefore, as the result of these 
later Acts alone, the detention would be legal. 
Those Acts are not contrary to the power confer- 
red on the Indian Legislature by 3 A; 4 Will. IV, 
c. 85. s. 43. Ameer Khan. 6 B L R 459; 

17 W R Cr. 15. 

Notes.- Di«ap: 17 W R Or 15. Ref; 29 Cal 
286. 

3. — ^Warrant of arrest and commitment under 
— Effect of. 


—Ill of 1818. 

Sec (1) Act of State. 

(2) Habeas Corpus. 


1.™ Validity of— Act XXXIV of 1850 and 
Act III of 1868— Arrest of native subject- Power 



The Governor General, in issuing a warrant 
of commitment under Regulation III of 1818, 
does not in any way act judicially or as a Court 
of Justice, nor is he to be considered as having 
adjudicated that the person placed under perso- 
nal restraint had been guilty of some specific 
offence. The proceeding is not in the nature of 
a conviction of the pbrSon so ^laceif under the 
restraint; therefore the pei^ofi so placed under 


. i 




1.— -Transfer of tenure. 


A transf<^r of his tenure by a patnidar is not 
binding on the zaraindar, unless made strictly in 
accordance with the provisions of Regulation VlII 
of 1819. Watnon v Collectot* of Rajshahye. 

3 B L R. P C. 48: 13 Moore’s I fl, 160. 

‘'Nr/«ioe — 1.^ Tvr r A ifio. 


Aparna Oharan Ghose v Karam i 

P. T. T ^ f\ \KT M 


Bengal Acts ( ReguiAlions of 

1818 )-Ooncl‘i, 

restraint cannot, in any future proceedine:s taken 
against him, plead that he has been already tried 
convicted, and punished. Queen v Ameer 
Khan. 9 BLR 36. 

-II of 1819. 

Sec Settlement— Right to Settlement. 

-Il oflSlOs. 28. 

See Sanad 
— II of 1819 s. 30. 

See (1) Landlord and Tenant— Ccnstitution 
of Relation— Generali r. 

(2) Parties— Parties to Suits— Government 

8 B L R 524. 

(3) Resumption— Procedure. 

-Vl of 1819, s. 18, cl. (2). 

Jurisdiction of Civil Court— Ftu’rics. 

Bengal Regulalion VIII of 1819. 

See Cases under: — 

(1) Transfer oi" Property Act, s. Ill 

(2) Benscal Tenancy Act ss, 29, 69, 70, 
101 to 105. 

(3) Land Acquisition Act ss. 6, 9, 11, 18 & 
46. 

(4) Sale for arrears of rent. 

(5) Limitation Act art 144, 

— Vlllof 1819, s. 3, cl. 3. 

See Bengal Tenancy Act sec. 3. Case No. (22) 

1MLT8. 


Bengal Acts~( Regulations of 
1819 )-Gm(d. 

2. — Application of Beng. Reg. Xbl Y of 179%3. 

Regulation VIII of 1819 was intended to ap- 
ply to loases which might have been avoided by 
the grantor or his heirs dun ng the time that 
Regulation XLIV of 179.4 was in force: but which 
so far from having been avoided, had been acted 
upon by the parties after the expiration of ten 
years, and were treated and considered as in exi- 
stence at the time when Regulation VI II of 1819 
was passed. Sheo Persliad Singh v Kaliy 
Dass S-ingh. 5 Cal 543. 

Notes, — Affirm: 8 Cal ()64 P C. ■ 

3. — Suit for Rent— Patni tenure. Transfer of, 
by sale— Bengal Tenancy Act fVlII of 1885), s. 
195 {e ), 

Regulation VIII of 1819 is not affected by 
the Bengal Tenancy Act of 1885; the Regulation 
being specially saved from its operation by s.195 
(e) of that Act. Gyanada Kantho Roy Baha- 
dur V Brom Moyi Dassi. 17 Cal 162. 

Notes.— Rel: 10 C L J 453. 

-VIII of 1819 s. 2 cl. 4. 

4. — Bengal Tenancy Act (VIII of 1895), Secs, 
2, cl. (4), 74, 179— Act X of 1851?, Sec. 10 -Reg. Y 
of 1812, Sec. 3. 

Where a permanent tenancy was created by 
a lease dated 1860, i. <3.. before the passing of the 
Bengal Tenancy Act, the provisions of section 179 
of the Act would not apply to the case, and the 
landlord could not recover any ahimb from the 
tenant. 

Sec. 10 of Act X of 18.59 or Sec. 3 of Reg. V 
of 1x12 corresponding to See. 7t of the Bengal 
Tenancy Act made all impositions, upon ail 
classes of tenants, including a permanent 
tenure-holder, in excess of the spccihed rent, 
illegal. 

An agr^^ement by a permanent tenant to give 
a certain number of cocoaniits to the landlord as 
hhet and to perform certain services (/i< 3 //ur) with- 
out any remuneration, in addition to the rent, 
was illegal under the law as prevailed before the 
passing of the Bengal Tenancy Act. 

I nder Gec.2, cl. (i) of the Bengal Tenancy 
i Act, the landlord cannot now recover the abwah 
I which he could not reenvAr nndAr 
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' ■ ~vni ofisio S. 3 cl3 

5-~S. 3. ci;3~-Act VI I [ of 1885 r Bengal), S. 
3— Rent, tneaning of lease, construction of. 

Where by a pufnl lease, the annual Jama 
(rent; was fixed at Rr. ff,000 and, bAsidea the 
said rent, the putnidar (lesaee) undertook to depo- 
sit into the tlolle.cto rate the Government Reve- 
nue of Rs. 40,156-5(?-9J fixed for the share of 
estate granted in putnl and payable by the les- 
sor, hist by failing which, the 2)utiii lease 
was to be cancelled and would become null 
and void and the landlord was to take pos- 

■ session. 

Hpld. that the payment of the pafnidar of 
the Government Revenue, though no doubt was i 
a part of the consideration to be tendered by the 
lessee for the enjoyment of the tenure it was not 
money payable to the landlord and as such was 
not rent within the meaning of S. 3 of the Bengal 
Tenancy Act and could not be recoverable as 
rent under the special provisions of the putni 
Regulation. Mihapija Bahadur Sir Jotindra 
Mohan Tagore v Bibi Jarao Ktimari 
3 CL J7-10C W N23l«l W LT 8 = 
33 Cal 140 (P C). 

6. — Ss. 3, 17I-‘Decrfte for rent’ Under- 

ten ure-holder. 

An under-tenure-holdir is entitled to pay off 
a decree which is mainly one for rent and save 
the property from sale. Jnanada Sundari 
Chowdhrani v Atul Chandra Chakravani. 

32 Cal 972. 

— Vlllof 1819, Rs3and 6. 

See Patni Tenure. 

—Vllf of 1819, s. 5. 

See Bengal Tenancy Act s. 15. 

Case No. (81) 19 Cal 504. 

7. — Ss. 5, fi — Transfer of a putni— Deposit 

by unregistered transferee. ' 

The Zimindar is not bound to accept pay- 
ment of rent from an unregistered transferee ^f 
a putni, nor is he bound to rccogni.:e any deposit 
of rent made by such a transferee in his own 
name. The payment by the transferee to pre- 
vent an impending sale for which the zemindar ! 
had applied in spite of the tender and deposit 
of rent eannot therefore be recovered back by 
suit, (1 m 7Q; It W R 439. (1889} ir Gal. 


Bengal Acts-( Regulations of 
1819 ) -Gontd, 

1«2, (1873 20 W R B8u (P. 0.) relied upon. (1875) 

I 24 w R G3 dis. Saielbcsh Chandr \ Sarkap 
V Kumar Bonov^ari Mukunda Deb, 






--Act vm of 1819, s, 6. 

See Appeal— Regulations. Case No (lOoU) 

lCal 383: 5 C LR 138. 

8— Patni, purchase of, share of, without the 
consent of zemindar, effect of—Putni Regulation 
tVill of 18 l 9}, s. 6 — Oo-sharer landlords collect- 
ing share of rent separately, if constitutes separate 
tenancy — ’Sale in execution of decree for share of 
rent, effect of. 

A puTohaser of a share of a putn.1 acquires a 
valid title in the property although his parchase 
was not recognised by the zemindar. He is not 
exempted from liability for rent jointly 
wich the transferor if the landlord chooses to 
recognise him as one of the joint-holders of 
tht puUL Section 0 of the Putni Regulation 
only prevents any splitting of the tenure and ap- 
portionment of the rent without the sanction of 
the landlord. 

One of the co-sharers in the zemindari who had 
a 5 annas interest brought a suit for h’s share of 
the rent against the registered putnidar and ob- 
tained a decree, in execution of which he sold a 5 
annas interest in tht putnii 

Held — That the effect oF the sale was preci-’ 
sely the same as that of a sale under a money 
decree; that is, the right, title and interest of 
the judgment -debtor at the time of attachment 
passed. 

No separate tenancy is constituted under a 
co-sharer landlord merely by his collecting his 
share of tlm rent separately from the tenant. 2G 
Cal 103, B’ol. U W R 291 Dist. 20 W R 275 Dist. 

Aosub AU Pnmanik v Btsseshuri alias 
Harini Dasayi Chowclhupani. 8 C L Jf 554. 

9«.-S. G— Landlord and Tenant — Transfer of 
putni— Sait against recorded tenant for improve- 
ment — Purchaser’s liability tj payment. 

A transfer of a putni by the putnidaf-s is per- 
fectly valid in lavy and the refusal of the landlord 
to recognise the transferee is entirely indefensible 
especially when no secarity is demanded by the 
landlord under S G. of the Regulation Vllf of ISRj 
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1819 )-Gontd^ 

and no default is made by the purchaser, but on 
the contrary when the purchaser makes repeated 
tenders of the rent, instalment by instalment, 
and endeavours to secure recognition when a land- 
lord without any justification refused to treat the 
purchaser as his tenant and deliberately omitted 
to implead him as a party in the suit for rent the 
whole of which had accrued due after the transfer 
and was payable by the transferor, it is not open 
to the landlord to treat the purchaser as a tenant 
and make him liable for the rent that accrued 
due between the date of the institution of the pre- 
vious suit and the sale in execution of the decree 
made thereunder. (1906) 5 0 L J 95 (105), (1906-7) 

6 n L J 148 (169 ;.(1907) 6 C’ L J 601 (607 j; 1909 
18 C W N 1 1 97 ref to. Gobinda Sunder* Sinha 
Chowdhury v Spikrislina Chakravapti. 

(1909) 10 CL J S38. 

10— Ss. 7, 8— Notice. 

Where in a notice under Ss. 7 and 8 the 
year of grace was set (Jown as running from the 
date of the notice itself, and not from the date of 
its service. 

EeU that the defect in the notice was fatal. 
(46 P R 1904, 8 Oal 597 Fol, 99 P R 1895 Ref.) 

Thakur Das v Muhammad Bakhsh 
74PLR1906. 

--Vm of 1819 s. 8. 

See (1) Appellate Court— Objections taken for * 
first time on Appeal. Cise No (461). 

20 Cal 86. 

(2) Oases under Sale for Arrears of Rent 
—Setting aside Sale— Irregularity. | 

— Ylllof 1819 s. 8. 

See S, 3 Bengal Regulation. Case No (5). 

10 CWN 201=33 Cal 140. 

11 — Bengal Regulation (VIU of 1819), prea- 
mable, and Sec 8 -Grant of Putni of certain mahal 
as well as of lease of certain jote-lands within 
them, at a fixed indivisible rent— Lease. 

Where certain shares in certain mahals were 
granted in a permanent lease along with cer- 
tain jote-lands situated in those mahals, by one 
instrument, which described it as a putni settle- 
ment at a rent- fixed in a lump, and where, in ^ 
such a case, ihere was no appropriation of the 
rent of the jote-jamas as di3tmgui«hed from that 
Qf the putni. I 


Bengal Acts-( Regulations of 
1819 

Held, that the settlement created under this 
lease cannot be regarded as a valid putni tenure 
within the meaning of Regulation Ylll of 1819, 
although the parties may have originally agreed 
that the Putni Regulation will apply. 

Hayes v Bidyanund Thakur. (3) C L J 373 

= 33 Cal 381. 

12 — Regulation~( Vlll of 1819), section 9-Pur- 
chase by one of the defaulters, effect of-Contribu- 
tion, suit for Limitation-Limitation-Act (XV of 
1877) Sch II, Arts. Cl and 99. 

When at a sale under Regulation Ylll of 1819, 
a Putni is purchased by one of the defaulters, 
there is nothing in the Regulation to make the 
sale absolutely void, though it is voidable. Pay- 
ment of any rent for the putni by tbe purchaser, 
until the sale is set aside, is made on his own 
account. 

For a suit for contribution for such payment, 
against the former co owners of the putni, the 
cause of action does not arise and limitation does 
not begin to rim until the sale is set aside. 

Matangini Debya v Prasaanamoyi Debya 

8 C L J 93. 

13 — s. 9 — Right of suit to r<=‘cover deficiency 
for which defaulting purchaser is made answer- 
able. 

A suit to recover the deficiency for which the 
defaulting purcahser is made answerable under s. 
9 of Reg. Y]I[ of 1819 is maintainable in a Civil 
Court. Raghu Ram Hazra vMohesh Chandra 
Bandopadhya (1902). 7 C W N ill. 

14— Settlem^^^nt Regulation YII of 1822, s. 9— 
Duties of Collectors and Settlement Officer— Bn- 
trif's in khewats and khataunis — Evidence Act, 8. 
35 — U P Land Revenue Act, S. 91. 

The language of Regulation No Yll of 1822 
regarding the particulars which a Settlement 085- 
cer has to enter in the record pioposed by him. is 
extremely wide. The information which he had 
to collect was intended to be utilised in the Courts 
of J ustice in determining the rights of litigants 
before them. The Settlement Officer was direeW 
to ascertain “the real nature and extent of the in- 
terests, more especially where several persons may 
hold interests in the same subjeot matster of differ 
rent kinds of degrees.’’ This would innl^^ ^ 
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case of mortgagors and mortsragees whose interests 
in property are of different kinds of degrees, and 
entries in kheats and khataunis would be admis- 
sible under S. 35, Indian Evidence Act, to prove 
the existence of a disputed mortgage. An entry 
contained in a imjih-ul arz prepared under the 
provisions of Act XlX of 1793 m prima fade evi- 
dence of its accuracy. Robert Skinner v 
Chenden Singh. (1908) 6 A L J 197= 

31 All 247. 

IS — s. 13— ‘‘Profits” — Adjustment of accounts 
between defaulting tenure-holder and person who 
has held possession as mortgagee under Reg YIII 
of 1819, s. 13. 

The word “profits” in the 4th clause of s. 13 of 
Regulation VIlI of 1819 means that which is left 
to the tenure-holder after payment of the rent of 
the tenure. A person who enters into possession 
of a tenure as mortgagee under the provisions of 
that section is bound in the first place to pay the 
rent due to the landlord out of the collections be- 
fore applying the same to the liquidation of bis 
own debt, and the defaulter is not to be liable for 
the rent of the tenure during the period of the 
posses«icn by the person so holding it as mortga- 
gee. Lala Bharub Chandra Karpur v 

Laiit Mohun Singh. 12 Cal 185. 

See— Set-off— General Oases. 2 C L R 414 

16— Ss. 13 and 14, Cl. 4— Under-tenure-holder 
making deposit — Suit for possession, if necessary 
-Lien when extinguished— Statutory lien — State- 
ment by putnidar, who has no interest, if binds 
transferee. 

Per Stephen, J.— A speeial suit to 
declare the lien, created by S. 13, Cl 
4 of the Putni Regulation, terminated 
by satisfaction of the debt is unnecessary, when 
the plea of suit is set up as a reply to a claim foi 
rent and the defendant uses it only as a basis for 
resisting that claim. 

The creation of a (/nhi estate is a formal act 
both according to the language of Reg. VII t of 
1819, s. 14, and according to universal practice 
and cannot be inferred from the conduct of parti- 
es. 

Pe7* Moiherjee, J. — The under-tenure-holder 
who makes the deposit under s. 13, 01 4 of Piitm 
Regulation is entitled to remain in possession 
Only so long as the fhll amount adv'anced,^ w'lth 

II G, c. u 
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interest, is not realized from the usufruct of the 
tenure. If, after his debt has been satisfied, he 
does continue in occupation, he does so at his 
peril and renders himself liable to account for the 
profits received in excess. His position is 
analogous to that of a mortgagee in possession 
who stays on the premises after his dues have * 
been satisfied. 

The lien is extinguished by satisfaction of the 
debt from the profits of the tenure. Xo order of 
the Collector is necessary in this behalf, nor his 
recourse to a regular suit essential to alter the 
legal position of the parties The moment the 
lien is extinguished, the defaulter becomes entitl- 
ed to recover possession. 

S. 11, CL 4 of the Putni Regulation makes it 
a condition precedent to the creation of the lien 
that the amount lodged should be advanced from 
private funds and should be paid by the tenure- 
holder after he had already paid the whole of the 
rent due from himself. 

The lien in question is (a) creation of the Sta- 
tute,and statutory liens cannot be created by oon^ 
sent; the provision of the law must be strictly 
complied with before reliance can be placed upon 
the lien. 

A mere treatment of the nnder-tenure-holder 
by the landlord as a usufructuary encumbrancer 
is not sufficient to create the statutory lien. 

A statement in the plaint unchallanged and 
madeby the Putnidar after his interest has been 
transferred is in no way binding upon the trans- 
feree (I C L J 18=33 Cal 357 Ref). 

Jokhomull Mehira v Saroda Pposad Dey 

7CLJ 604. 

17 — S. 14— All co-sharers if must sue jointly 
—Parties— Right of minor co owner to sue sepa- 
rately. 

One of several co-owners of a putni taluq can 
; alone institute a suit to set aside a putni sale as 
contemplated by S 11, of Reg VIII of 1819, proyi- 
d^d the purchaser is made a party and the whde 
sale is sought to be set aside. 12 C L B 370 ref io. 
Radhika Mohan Ghose v Brojendfa Ehmap 
Saha. (1909) 44 G W N 128. 

—VIII of 1819 S.14: 

See Voluntary Payment 26 Cal 826. 
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-vniof 1819 s. 15cl. (1). 

See Registration Act 1877, s. 17, 

18— S 65- Applicability to patni taluqs-Patni 
Reeulation VIII of 1819, S. 17— Conflict with. 

There in no conflict between Sec. 65 of the 
Bengal Tenancy Act and sec 17 (3)of the Patni 
Regulation^ Peary Mohan Mukhopodliya v, 
Sreeram Chandra Bose. 6CWN794. 

Notes.— R-i 32 Oil 613=9 W N 670. 

5.9— S. 17. Cl. (3)— Arrears of rent of a Patni. 

By Cl. 3, 17 of Regulation VITI of 3819, 

arrears of rent for a patni being considered per- 
sonal debts, a person who was no party to an ori- 
ginal decHPee for arrear.s of rent on acconnt of a 
patni cannot be held liable for them. Indcr Ch- 
under Banerji v Eshan Chunder Roy. 

5 I Hay, 474. 

20— Reg VTIt of 1819 S 17 Cl, 3-Arrears of 
rent— Antecedent balances due for years before 
the year preceding-Bengal Tenancy Act S. 65. * 

"Where the arrears of rent claimed are for ba- 
lance due^for periods prior to the current year 
for which tbe arrears are due when the sale is 
held in thh middle of the year or prior to the 
year preceding, if the sale be held at the com- 
menceinent of the following year the balances 
must be treated as personal debts recoverable, 
under the ordinary procedure for recovery 
of debts and not recoverable under the provisions 
of the Tenancy Law and that in such a case, 


Bengal Acls-C Regula tions of 
1819 )-(Jondi 

Under Regulation VI 1 1 of I® 19, 5i sexawal can- 
not be deputed and lands at’fcacfci.erl under its 
provisions unless the arrears of len t claimed shall 
have been actually du^ for an entire month 
before the date of attachment -’whe never a person 
is proved to have exercised the power of attaob- 
ment alluded to above illegal ly, he Is bound to 
give true and full account of all re ceipts ( unau- 
thodzed cesses not excepted) and disbursements 
made by bis agents during hi^ attchment and 
only such disbursements as are asbovvnto be neces- 
sary and homfde^ can be aIlowec3. * 
Gobind Cliundep Burmono T.Alhbux. 

2 H^y, 847. 

22 — ProtecW interest-Incambtanee: — 

A putni Kabuliyat contaioed the following 
clause.* “If I should let out this mebtal in dur putni 
to any person, such dur|)utnida.T shall act accord- 
ing to the terms of ray kabul iyats.” Meld that 
even assuming that the putni patijah contained 
the counterpart of the clause fche ^ords did not 
amount to an expr#»ss or implied permission to 
create a subtenure, and the Ikno fledge of the 
proprietor of the creation of tkie »ubtenure and 
the acceptance by him of the rswit of the putni 
talnq through the sub-tenure creawted a protec- 
ted interest within the raeaniaogofS 160 of the 
Bengal Tenancy Act. Mahanumad Khan v. 

Nattar Chundra Pal Chowd ry. 9 0 W N 803 

=32 Cal 911. 

23-Putni Regulation VlII o1ll8^9— Sale, effect 
of, on rights of trespassers: — 

A person who has held poss^essic of property 
adversely against a putuiiarca..nQot successfully 
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points. The decision of a Revenue officer in an 
nncontested proceeding baa not the effect of a 
decree under that section and the entry in the 
Eecord-of -rights pursuant to such decision cannot 
override the effect of a contested Civil Court 
decree between the same parties. The effect of 
such a decision and entry would be that, under 
S. 109 of the Act, there would be a presumption 
in favour of their accuracy until the Contrary was 
proved. The effect of S. 109 of the Bengal Tenan- 
cy Act which lays down a rule of evidence is 
not to override the rule of Rps jufUeata. 

Rajah Pudmanunda Singh v Ghaticshyam 
Wisser 9 C WN 610 = 
3^?Cal336-lCL J 134. 

25— Purchase of an occupancy holding by a 
co-sbarer-landlord-Termination of occupancy 
right. 

Held by the Full Bench fRimpini. J; dissent- 
ing). — 'ihe result of a purchase by a co-sharer- 
landlord of the occupancy holding of a tenant is 
not the extinction of the tenancy right altogether 
but only of his ortcupancy right in the holding. 

(24 Cal. 143 Appr:) Ram Mohan Pal v Shaikh 
Kachti. I CLJ 1=9 OWN 249= 

32 Cal 386 FB. 

26— Insurable interest in goods sMd - Sale of 
ascertained and unascertained goods — Passing of 
property in the goods sold-Contract An.t, S.78. 

Ihe plaintiff sued to recover money alleged to be 
due under policies of insurance granted to her by 
the defendant-company in respect of certain cases 
of kerosine oil, which, after landing and while in 
the petroleum depot, were destroyed by fire. The 
suit related to two shipments, t-k: by the steamers 
‘‘Haddon Hall” and “Coewe Hall.” The question 
for decision was purely one of law, whether, at 
the time when the fire took place, the ownership 
in the oil had passed to the plaintiff and whether, 
the plaintiff had an insurable interest in the oil 
sold her. Held, that so far asthe cases ex ‘‘Hoddon 
Hall” were concerned, the property in the oil had 
passed to the plaintiff at the time of the fire. Risk 
and property generally go together. In this case 
the buyer was to take all risks of exchange, the 
goods were to be insured at her expense and the 
price, of goods was to be paid by her even if the 
insurance money were not recovered. Apart 
from this S. 73 of the Court Act is conducive on 
the point. Here both the payment and delivery of renl 


Bengal Acts ( Regulations of 
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were postponed, The goods virere ascertained. 
Consequently, the property in the goods passed 
to the plaintiff as soon as the proposal for sale 
was accepted and she had an insurable interest 
in the goods sold her. The interest was covered 
by her policy and she was entitled to recover the 
amount assured. Held^ that, so far as the ship- 
ment by “Crewe Hall” was concerned, there was 
no ascertainment or appropriation of any lot of 
cases to any particular buyer. It was clear from 
the terms of the contract that the buyers "^ere 
to take delivery of the whole cargo from" tie 
ship’s side or tackles at their own expense. But, 
owing to change of rules of the Port Ooramission- 
ers, until the actual delivery to any partietilar 
buyer, all the cases remained together in bulk in 
thegodown, in which thev were landed. Until.deli- 
very was actually made under a delivery 
order there was no ascertainm<»nt or ap^ 
prop nation of any given lot of cases to any pikrti- 
cular buyer, until the fire took place there was 
no. ascertainment and actual delivery of goods to 
the plaintiff. Consequently, the property in the 
oil j?e/*...“Crewe Hall” did not pass to the plaintiff 
at the time of the fire and she had no insn^alslV 
interest in it. 


Per Maclean, C d.— If in a contract there are 
certain terms from which, when they exist, the 
Tjegislatire says that certain consequences shall 
ensue, these consequences must ensue. 

Brij Coomapcc vSalamandcrFirc Insurance 
Company. 32 Cal 816. 

27— Liability of auction -purchaser to pay in- 
terest at the fate stipulated in the kabuliyat of 
predecessor. 

A jama was created by a kabuliyat dated 11th 
.Toi8tal287 (1380); in which it was stipulated that 
interest would be payable on arrears at the rate 
of I anna per rupee per mensem. It was sold for 
its own arrears in 1859. Held that the lease be- 
ing a subsisting one, the purchasers (in this case 
some of the landlord decree- holders) bought the : 
jama subject to the terms of the lease, one of 
whioh related to interest. Lai Gopal Dutt 
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lord — Non-payment of such amount — Suit by les- 
sor for recovery of same — Suit not for rent but 
one for damages. 

Where a lessee covenanted with his lessor to 
pay annually a certain portion of the amount due 
as rent, to the superior landlord of the lessor di- 
rect and, in default of such payment, authori- 
sed the lessor to realise the same with interest 
and costa by bringing a suit for arrears of rent^ a 
siut brought by the lessor against the lessee for 
realization of the amount payable,but not paid, to 
the superior landlord is, for purposes of limitation, 
a suit not for rent but for damages for breach of 
covenant. 11 Cal 221 Fol, 27 Cal G7, Distd. 
Hemendra Nath Mukerjec v Kumar Nath 
Roy 32 Cal 169. 

29— Every settlement of rent or decision of 
a dispute by a Eevenue Officer:— 

The words ‘every settlement of rent or deci- 
sion of a dispute by a Eevenue Officer’ can only 
apply to those cases which the Eevenue Officer 
has jurisdiction to try and therefore such decision 
does not operate as a decree of a Civil Court, 

Radha Kishore Manikya v Durganath 
Bhutta Charjee, 32 Cal 162. 

30— Sale proceeds attachment and withdra- 
wal of— Suit for recovery of same- Where a putni 
taluk which belonged to one E was sold by him 
to the plaintiff and subsequently it was sold 
under Eeg VIU of 1895, and the Defpndant m 
execution of a decree against E, attached the 
surplus sale-proceeds on the 18th»of January 

1896 and withdrew the same on the 17th Febru- 
ary 1896. 

Plaintiff’s suit which was ins^-i- 
tutPdonthe6thMay 1896 for recovery of the 
money upon the ground that the Plaintiff was 
the rightful owner %as not barred by limitation 
and that Art 29 of Seh II of the Limitation Act 
did not apply. Lakshmi Priya Cliattdharani 
Y Kama Kanta Shaha 7CWN520= 

30 Cal 440. 

Notes:-Bef 18 M L .1 690=31 Mad 
4 M L T 271; 22 C L B 143. 

Sl-Non-appealable decree-Sale in oreou- 
hoiH-Order setting aside or confirming sale-Ap- 
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peal — Held by the majority of the Full Bench 
(Earnpini, J., dissenfimf). 

An order passed on an application under secs. 
244 and 811 C P C to set aside a sale hold in 
execution of a decree for -reilt when the decree- 
holder is the auction purchaser is an order which 
decides a question relating to title to land or to 
some interest in land as between’ parties having 
conilicting claims thereto. An appeal therefore 
lies from such order although no appeal lies from 
the decree in the suit on account of the prohibi- 
tion contained in S 153 of the Bengal Tenancy 
Act. 28 Cal 116 overruled. I C L J 255; Misc. 
App. No, 438 of 1901 since reported I 0 L J 464 
ante, Ref: and Fol: Kali Mamdal v Ramsar- 
basya Chaki*avarti. I C L J 476= 

9 C W N 721=:32 Cal 957; F B. 

32. — Protected interest— -Darputni— Mort- 

gage. 

A mortgage of a darputni lis not a protected 
interest within S 160 (g) of the Bengal Tenancy 
Act. Akkoy Kumar Soor v Bejoy Chaud 
Mohatap. 29 Cal 813. 

33. — Suit by purchaser of certain howla to 
avoid incumbrances thereon— notices on all de- 
fendants except one, who disclaimed all interest 
in the tenure — Succession Act Ss 179, 187 and 
260 -Suit by executrix— Necessity of copy of will 
and grant of administration. 

Held, that where probate of a will has been 
granted and an executor appointed, the executor, 
in order to bring a suit as such, is, under Ss l79, 
187 and 2G0 of the Indian Succession Act, bound 
to prove her title. In order to prove her 
title as executrix, the plaintiff was 
bound to file, not merely the copy of the grant 
of the administration but also the copy of the 
will, of which probate was granted. On her 
failure to produce the complete probate,t he plain- 
tiff was not entitled to proceed with the suit. 
BeU, also that notices were given to all the de- 
fendants except one, within one year. The fact 
that notice was served on that one defendant be- 
yond the period ot limitation could not be taken 
to prejudice the plaintiff in the present case or 
in any way to bar her present suit by limitation. 
For, the df^fendant disclaimed all interest in the 
tenure. MeU, fulher, that the Ooirla Mow 
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having found tha^- the notices were not ser’^ed on | 
the defendants in accordances with law and that 
finding being one of fact, the High Court could 
not interfere in second appeal. Suit dismis<5ed 
accordingly. Delaney v Rohamat Ali 

32 Cal 710. 

34*. — Sub-section (b) — Proviso (1). 

Proviso (1) to section 29 of the Bengal Ten- 
ancy Act does not control sub-section (b) of that 
section. It applies only to sub-section (a). 

The cas^ of (25 Oal 781 Dist.) so far as it 
decides to the contrary was wrongly decided. 

The rate contemplated by priviso (1) does not 
mean the average rate. Bepin Mondal v 

Krishna Dlione Ghose. I C L J 10 = 

9 C W N 265-32 Cal 395 F B. 

35. — Land Acquisition Act — (1 of 18»4), sec- 
tions 6, 9, 11, 18, 46 — Procedure — Declaration-En- 
quiry under section 40~No notice to the owner- 
Awari- Proceedings before Collector, administra- 
tive — Suit to set aside. 

Where enquiry under section 40 was 
held without notice to the owner and 
in his ab<»ence. Meld that the declaration 
under section 6 of the Act was not void upon 
f that ground. The proceedings of the Collector 
under section 9 of the Act No., 1 of 1894 leading 
to an award are not iudicial but administrative, 
and the award in which the enquiry result is 
i merely a dooision binding only the Collector as 
to which sum shall be tendered to the owner. 
The Collector conducting the enquiry and mak- 
ing the award, is justified in availing himself of 
information supplied to him without the know- 
ledge of the owner was not disclosed at the 
enquiry. Ezra v The Secretary of State 
for India in Council 2 A L J 771- 

1 C L J 227 = 9 C W iN 454^-32 Cal 605- 
32 I A 93 P C-7 Bom L R 422. 

Notes: — Bef 30 Bom 275—7 Bom L B 697, 
la 0 W N 241. 

36 — Suit by landlord against a third party. 


Ss. 69 and 70 of the Bengal Tenancy Act refer 
to and confcf'mplate proceedings between land- 
lord and tenant, and do not bar a suit by the 
landlord against third party, 32 Oal 480 Fol. 

Chhcdi V Chhcdan 32 Cal 422. 


Z7 — Record of fights- 


-Jurisdiction of Beve^ 
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Per Ghose J. S. 101 of the Bengal 

Tenancy Act applies where the record - 
-of-rights is required for reasons of 
state, while s. 103 applies where a proprietor or 
tenure-holder or a large proportion of the raiyats 
require for their own purposes an authoritative 
official ascertainment and ren-ord of th#» same 
particulars as would be recorded under an or- 
der made under a. 101. 

The particulars specified in s 102, when re- 
corded and compiled under s. 103, amount to a 
“record of rights” as contemplated in eh, X of 
the Act, and therefore the proceedings of the 
Revenue officer setting the rent under s. 103, are 
legal and not void for want of jurisdiction. 

Per Pergdor^ J. — Material difference between 
the old s. 103 of the Bengal Tenancy Act, and the 
present section is that under the former the 
Revenue officer recorded the particulars specified 
in s. 102, i e, all the particulars, since no option 
was given to the applicants to select among those 
particulars, which under the present section, the 
applicants can select. Shudhendu Naralu 
Acharja Chowdhupy v Tarini Kanta Nath 
I CLJ239-9C WN504-32 Cal 518. 

38 — Merger— -Intention to keep alive — How 
far merger prevented-Exception. 

Except in cases where a question of estoppel 
would arise, the mere intention or act of a person 
in whom the interests of both the lessor and 
lessee vest will not prevent the merger under S, 
III Cl. (d) of the Transfer of Property Act. 

Mitter v Kali Prasanna Choudpy. 

28 Cal 744 

Notes— Disc. 36 Cal 802. Ref 1 NL R 108: 

22 P L R 183. 

of 1821. 

See Sale for Arrears of Revenue — Setting 
aside Sale — Other Grounds. 

—VII of 1822. 

Sec (1) Oases under Act XIlI of 1848. 

(2) Contract Act, s. 23 — Illegal Contra- 
cts — Illegal Cases. 

(3) Enhancement of Rent — Liability to 

Enhancement— General Liability, 

(4) Evidence Act, s. 74. 

(5) Government Offioeja, life of. 
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(6) Jurisdiction of Civil Court— Revenuf* 
Courts— Partition. 

(7) Limitation Act, 1877, Art. 45. 

(8) Sale for Arrears of Revenue— Incum- 
brances— Act XI of 1859. 

(9) Settlement —Miscellaneous Cases. 

(lOJ Settlement — Mode of Settlement. 

-VII of 1822, S. 33. 

Sec Survey Award. 4 

Bengal Regulation VII of 1822. 

1— Order of Commissioner — ‘Final and con- 
clusive’ meaning of — Notice— R^^gulation VII of 
1822 — Proceedings whether binding on Civil 
Courts — Evidence Act (I of 1872), S. 114 ( e ) — 
Presumption as to official acts — Onus of proof. 

If the proceedings under S. 61 of the Chouh- 
dan Act are conducted in compliance with the 
provisions of Reg. Vil of 1822, which are app’ic- 
able to proceedings under the Chankidan Act^ 
and after full notice to all the parties concerned, 
then the order under S. 61 is final and binding 
upon the Civil Courts. If it is found that there 
was an order under S. 61, the presumption under 
S. 114, cl. (e) of the Evidence Act, nz.^ that offi- 
cial acts have been regularly performed, would 
arise. 

Where the plaintiff claimed possession of cer- 
tain lands as chaulidnri chahran^ but the defen- 
dant claimed them as lakhiraj, 

Held^ that if the defendant was not a party 
to, and had do notice of the proceedings under 
S. hi of the Ghavhdan Act^ they are not such 
evidence against him as to shift the mius of proof 
upon him. (11 Gal 6B2; 2 C L J 302, 2 C L J 
107, 33 Cal 1107; 2 C L J 336, Ref.). 

Baikuntha Nath Sen v. Bidhu Bhushan 
9 Ind Cas 322. 

—X of 1822. 

See (1) Boundary. 

(2) Jurisdiction of Civil Court- Rent and 
Revenue Suits, N.W.P. 

— X of 1822. S.29. 

See Limitation Act, 1877, Art. 134. 


Bengal Acls-cRegulalions of 1822- 

-Voncld^ 

—X of 1822, Ss. 30, 33, 

See Cases under Sale for Arrears of Revenue 
— Incumbrances— Beng Reg. X[ of 1828. 

-VI of 1823, S. 5, oL (2). 

See Damages— Measure and Assessment of 
Damages —Breach of Contract. 

Bengal Regulalion VI S, 5 cl. (2)- 
1823. 

1 — S. 5, cl. ( 4? )— Contract to sow indigo— 
Default in sowing — 

Seld^ that, in a contract to sow indigo, not 
sowing would be// ima faue evidence of disho- 
nesty; and that, m order to claim the benefit of cL 
4 of 8. .5 of Regulation VI of 1823, it was neces- 
sary to show that the negligence to sow bad been 
accidental. Lai Mahomed Biswas ▼. Watson, 

1 Ind Jur, N S3; 4 W R 62. 

2 — S. 8 — -Joint liability in contract— Speci- 
fication of liability. — 

Jn a suit to recover the value of the produce 
of land from defendants, who had agreed to onlti- 
vate it, but had failed to do so, it was held that, 
asdefendants were jointly liable, a specification 
of liability was not required, as the case did not 
come within s. 8 of Regulation VI of 1823. 

Munraj Muhton v Hudson, 12 W R 309 

-I of 1824. 

Sec Railway Company 10 B L R 241. 

Bengal Regulation I of 1824. 

1 Assessment of land formerly occupied for 
Government salt-works. 

Upon the relinquishment by the Government 
of lands, within the ambit of a permanently- 
settled zamindari, continuously used before and 
since the perpetual settlement of salt-works from 
the commencement of salt-making by the Govern- 
ment, until after the passing of Regulation I of 
1824, the provisions of that Regulation are appli- 
cable to the mutual rights of the zamindar and 
of the Government. Such lands were held by the 
officers of the Salt Department, in terms of cl. 1 1 
of that Regulation, ‘'free of rent” and ** under a 
perpetual title of occupancy”, whether belonging 
to a permanently-settled estate or not. The 
of the Regulation and the right of the Govern- ' 
ment to assess such lands are not affested ^ 
‘kbalari’, payments having been 
other compensations, by the GovemmelH^ 

4 1 '-J 
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zamindar; and cl. U appears to contemplate som*^ 
snch payment. Oi a settl-=‘me!it of the relinqui- 
shed land«, ‘khalari’ piyments, being “sums re- 
mitted to the zam in lars and to be allowed in 
perpetuity” within the meaning of cl. 4 of s 9 of 
Regulation I uf 1821, mu«4t be continued to the 
zamindar; or, if a settlement should be made with 
others, he should be assessed only for the land 
retained by him. Secfetapy of State for India 
in Council v. Anandomoyi Debi, 8 Cal 95. 


2— Reversing the judgment of the High Court 
in a decision unreported given after remand in. 

Gujandro Narain Roy v. Collector of 
Midnaporc. 23 W R 197. 


-VII of 1825, S. 7. 

See Attachment— Mode 


of Attachment and 


Irregularities in Attachment. 

20 W R 433. 


-IX of 1825. 

See(l) Act XTn of 1848, Cise Nos. (4-6). 

10 Moopc’a I A 511 ; 2 B L R, P C 111. 

(2) Collector, J urisdiction of. 

7 N W 302. 

(3) Accretion. 


1— -In newly accreted land, if follows parent 
estate. There may be an out-and-out sale of the 
maliliana rights in a newly accreted estate apart 
from the parent estate. 2 B L R 3-59 (1869), fol- 
lowed. Promotha Nath Majumdar V Robert 
Watson & Co , 7 C W N 846. 

—XI of 1825. 

Sec (1) Cises under Accretion. 

(2) Act IX of 1847, Case No. (1) 

6 B L R 255. 

. (3) Boundary, Case No. (1) 9 W R 426. 

(4) Land Acquisition Act, 1870. S. 39. 

(5) Cases under Landlord and Tenant — 
Accretion to Tenure, 

(6) Settlement — Effect of Settlement 

-XIV of 1825. 

See Onus of Proof — Resumption and Assess- 
ment. 

—XIV of 1825, S. 3. 

See Sanad. 

—XX of 1825. 

See Jurisdiction of Criminal Courts — Euro- 
pean British Subverts. 

— ;Xli of 1826. 

B^n^al Ri^ulatqn of xs2d. 



Bengal Acts ( Regulations of 1825 ) 

-Cvnchi, "I 

— V of 1827 

See Cases under Bengal Regulation V of 1813. 

—Ill of 1828. 

See (1) B-ngal Act VII of 1868, S. 1 

(2) Sale for Arrears of Revenue— Incum* 
brances— Act XI of 1869. 

(3) Special Commissioners. 

(4) S underbuns Settlement Regulation. 


1— Succession to mokurari tenures. 

S. 11 Regulation XXVI II of 1828, requir- 
ing successions to mokurari tenures to be reported 
to the Collector within six months, referred only 
to the security of the revenue, and not to private 
interests. Umrith Nath Chowdhry v Coonj 
Bchary Singh W R F B 34i 

-XIV of 1829. 

Sec Security fur costs — Appeals. 


—VIII of 1831. 

See (J) Bengal Reg. VII of 179<>, Case No.(2). 

BLR Sup Vol 626. 
(2; Sale for arrears of rent— Incumbran- 
ces. 

—VII of 1832. 

Sec Mahomedan Law. 


1.— Conversion to Mahomedanism, effect of— 
Joint family— Regulation VlT of 1832 S. 9. 

A member of a joint Hindu family becomes 
civilly dead by reason ot his conversion to Maho- 
medanism, and, all his property whether joint, 
ancestral or self-acquired devolves on the other 
members of his family. This rule of Hindu Law 
is not abrogated by S. 9 of.’ Act Vli of 1832 
which lays down .a mere rule of procedure under 
which a Judge may refuse to enforce the conse- 
quences, such as in the case where a son sues for 
possession of the whole property alleging the 
civil death of his father as his c.iuse of action. 
So where a Hindu father and member of a joint 
family consisting of himself and his son became 
a convert to Islamism and long after the death 
of both on a suit between third parties a ques- 
tion arose as to the effect of the conversion on 
their ownership of the family property. M&ld^ 
that the son became entitled to all the properties, 
joint and self acquired of the father at once: that 
in any view, S. 9 of Act Vll of 1832 not having 
touched the lules affecting^ tho constitutipa and 
inci'^ents of a joint Hindu family, the son be- 
came the absolute owner of hfp ^ the 

joint family prop*=*rty, eteui nmm 
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Bengal Acls-( Begulations of 1832 ) 

-Goncld, 

defado partition 9 M I A 19Q ref to 
Gobmd Krishna Narain v Abdul Quayum 
1903 A W N 137=25 All ^46. 
Notes — Pol 4 A L J 273 F B Ref 4 A L J 
3b5 29AlUnl, WN (1907) 115, 5 ALJ 
425, 30 All 406=(1%8) W N 16:> = 5 A L 
J 423 Reversed 13 0 W N 1117 P C 
~IX of 1833 

See (1) Act Xlll of 18i8 Case No ( 4) 

10 Moore’s I A 511 
(2) Jurisdiction of Cml Court — Survey 
A wards. 

(-}) Mortgage— Accounts 
(4) Right ot buit— A wards, Suits concern- 
ing 

-XIII of 1833 

See (1) Jurisdiction of Civil Court — Reg stra 
tion of Tenures 

(2) Right ot Suit — Registration of Name 

Bengal Regulation III of 1872. 

I—III of 1872— Malraiyats— Partition — Trees 
and waste lands 

As between two malraiyats with wnom a settle j 
ment has been made under Regulation 111 of 
1872 there may be a partition of the waste and 
]ungle lands, though such partition cannot be 
binding upon the superior landlord, the ghatwal, 
and will only subsist during the currency of the 
settlement So fai as the trees to which the super- 
ior landlord is exclusively entitled they cannot 
be the subject of partition but as the trees which 
belong to the a/ there may be a partit- 
ion, Doman Pandey v Panchu Kole. 

5 C W N 185 

Bengal Rent Act X of 1859. 

1 — Civil Procedure Code (Act XIV of 1882J S 
374 applicability of The provisions of s 374 C 

P C have no application to suits instituted undei 
Act X of 1859 

Where a plaintiff to withdraw a suit for rent 
and the Court permitted such withdrawal but 
dismissed the suit and did not give distinct per 

mission to bring afresh suit upon the same cause 
of action 

JSeld that a fresh suit was maintainable 

Sheikh Bolam v Mahomad Sivendpa P«da 
Banerjee 12 C W N 893=35 Cal 990 

Bcngil Rent (Act VI of 1862) 

Notes —Supplemented Ben Act IV of 1867 S 
5, SS 5 13 Rep In Pt Act VII of 1870 b 1 Rpp 
SS 2,3,8,12,14 16 17,18,21 Schs A and B Rep In 
Pt S 14 Am Act 1 of 1903, rep (In Chota Nagpur 
Division, Except the Manbhum District) Ben 
Act I of 1879 (In the Manbhum District), Ben 
Act YlfOf 1908 when and where Noticed (in Ea 


Bengal Acts (Rent Act VIII of 1869 
& X of 1859. )-Gonld. 

stern Bengal and Locally in Bengal) Act VIU of 
188 d 

Act VHI of 1869 

See (1) Limitation Act 1877, s 7 

(2) Right of Occupancy— Less or Forfei 
ture of Right 

(3) Rent buit for 
— s2(ActXof 1859 s 2) 

See Kabuliyafe— Form of Kabuliyat 

— SS 3 and 4f (Act X of 1859, rs 3 and 4, 
See Cases under Enhancement of Rent- Ex 
emption from Rnhancement by unitoim 
Payment of Rent, and ^resumption, 

-s 6 (Act X of 1859 s 6) 

See Cases under (1) Right of occupancy 

(2) Bengal Tenancy Act s 2 cl (4) s 116 

-s 7 (Act X of 1859 s 7) 

See (1) Right ot Occupancy—— Mode of Ac- 
quisfcion 

(2) Bengal Tenancy Act S 178 

33 Cal 136 

~slO(Act Xofl859s9). 

Sec (1) Kabuliyat— Requisite Preliminaries to 
suit 

(2) Kabuliyat— Requisites preliminary to 
Suit— Tender of Pottah. 

(3) Bengal Tenancy Act s 2 cl (4) 

Act s 11 (Act X of 1859 s 10) 

See Small Cause Court, Mofussil— Junsdic 
tion— Contraet 
Act X of 1859 

See (1) Limitation Act 1877 s 14 
(2) Withdrawal of suit— Suits 

2 —Bengal Tenancy Ss 3 (10), 2l-OccupaRcv. 
right of ^ 

A tenancy is found to have existed for at 
least 50 years m respect of a piece of land which 
was used for agricultural or h :)rticultural purposes 
and which is situated within the limits of the 
Dacca Municipality I{eld that even if the Ben- 
gal Tenancy Act has no operation in urban are- 
as, the tenant had acquired a right of occupancy 
before the passing of the Bengal Tenancy Act 
under the repealed Acts X of 1859 and Vlll ( B 
0 ) of 1869 Semble^ The term ‘village as de- 
fined in s 3 Sub 3, (^10) is not confined to non- 
uibaa ai'eas outside the town of Calcutta It has 
no operation as regards homestead lands whether 
situated m towns or outside towns 

Syed Hassan All v Gobindalal Baaak 

9 QWM H-i* 
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Bengal Acls-(Reril Act VIII of 1869 
& X of 1859 yContd. 

1 — Assam, Rent Law 

The iZent Law, Act X of 1869, was held to be 
m force m Assam Hootaboo Raoot v Loom 
Raoot 7 Cal d'iO note 

Julio w Surma Patwaree v Madhub Ram 
Atoi Burba Bhukut. 16 W R 202. 

Notes — i?ef: 7 Oal 437 , 9 Cal 926 

2 — 3— Dehra Dhoon, District of. 

The Rent Law, Act X of 1859, was held not 
to be in force in the Debra Dhoon district. The 
Dhoon forms part of ‘ territories not subject to 
the General Regulations ” Dick v Heseltine 
IN W 196 Ed 1873, 280 


Bengal Acts-( Rent Act VIII of 1869 
& X of 1859 ) S. B-Gontd. 

cultivation, and the tenants were raiyats within 
the meaning of S 6 Sub sec. (2 ) of the Bengal 
Tenancy Act 

P<?? Richardson /—The tenants had failed to 
prove that the lands were left for purposes of culti- 
vation, or that they had acquired occupancy 
rights therein 

That by using the lands intended for grazing 
for purposes of cultivation the tenants did not 
incur forfeiture (1 1 W R 231 Pol ) 

Sheikh Latifar Rahaman v A H Forbei . 

14 C W N 372=5 lud Cas 788. 

5 — Occupancy rights non-payment of rent- 
Act Vlllof 1869 s. 6 


4 — Pasture lands-Chariramna holdings — Te- 
nancy if permanent Occupancy right, acquisiton 
of, m — Using land for purposes of cultivation, if 
waste — Remedy of landlord — Forfeiture — Land- 
lord and Tenant Act (X of 1859) S 6 — Bengal 
Tenancy Act Via of 1885 S 5 (2)— Notice- Ser- 
vice— Transfer of Propeity Act of 1882) S 

106, 108 (0), 111 (g). 

The question being whether certain 
holdings situated m the tract known as 
ehanramna or pasture lands in Mouzab Basant- 
pur in Zillah Purnea were permanent tenancies, 
it was proved that sales by private treaty and by 
auction through Court of such holdings were fre- 
quent, that cases of ejectment were uncommon, 
that such holdings frequently passed to the heirs 
of the deceased tenants and that mutation of 
names m the zemindar’s seerista had been frequ- 
ently allowed sometimes on payment of naza) ana 
and sometimes without 

Held^ that the proper inference to be drawn 
from these circumstances was that the tenants had 
a parmanent right in the holdings and were not 
liable to ejectment on notice. 


To enable a raiyat to acquire a right of ocou- 
pancy under s. 6 of Act VIII of 1869 (BCJor 
under ActX of 1859, his possession must ordinari- 
ly be continuous for twelve years over the whole 
of the land m respect of which a right of occupa- 
ncy 18 claimed 22 W R 228 ref to The fact that 
the plaintiff was in occupation of different areas 
of lands in different years, would not entitle him 
to a right of occupancy mthe whole, unless it was 
proved that he had a right of occupancy in a por- 
tion and the parties intended that the addition- 
al land also should be impressed with the exist- 
ing rights in respect of the original lands of tha 
holding Under s. 6 of Act VIII of 1869, a raiyat 
retains his right of occupancy only so long as ha 
pays rent. But although mere non-payment of 
rent might not be conclnslve evidence of aban- 
donment, nonpayment of rent taken with sub-mer- 
gence of land, 18 sufficient to indicate an extingu- 
ishment of the right of occupancy. 4 Cal 894 
foil. 13 M 1 A 467 ref to, 18 All 290 distinguish- 
ed An occupancy holding was diluviated at a 
time when Act VIII of 1869 was in force and the 
lands had continued under water for thirteen 
years before the present Bengal Tenancy Act 
was passed in 1886. 


Per Pass, J — That assuming that the lands 
were settled with the tenants only for the pur- 
pose of grazing cattle the tenants badacpuired a 
right of occupancy m the lands before tbe Ben- 
gal Tenancy Act came into force under IS 6 of 
Act X of 1869. 


That was not reasonable to hold that at tbe 
ir^ptic^ of tenancies^ St was intended by tbe 
tba^i belauds were never to be ifised for 



4 

jj I 


Meld, that whatever right was acquired by 
the raiyat, was extinguished by non-payment of 
rent during tbe period of submergence before tki 
Act of 1 885 came into force, is be bad subsistibg 
rights m 1856 the provisions of tbe Act Vlllof 
ISas could create no new rights in bis favour^ poi 
revive those which had already been Ox^ngutib- 

Saligram Awg^y.P^llkfe^ex- 

6l?L| 




44 '| 







it 




259 


DBSil’S CENT. CIVIL DIGEST. 1811 - 1912 . 


260 


■r=r 


1 


I 

I 





Bengal Acls-cRent Act VIII of 1869 
& X of 1859 ) S. 6-Omid. 

6-8. 6-Ohowki(iari cbakran land -Service tenure- 
Btj’ht ti! occupanoy— Landlord and IVnant-ilcfe 
(X of 1869)<-(Act Vril of 18«9), B 0.— Bengal 
Tenancy Act (VIII of 1885), secs, 19 181. A raiya* 
tl teiiancj u < reaped under a chowkidar in c/ioiv- 
Mdan land 80 far back as 18 16, 

That having regard to seC. 6 of Act X ot 1859 as 
soon as the Act came into force the raiyat acqni* 
red a right of occupancy. That the right of occu- 
pancy acquired before 1859, would be maintained 
under the Act of 1859, as also under the provi- 
sions of 800 6 of Act Vin of 1869 B.C, and would 
continue te exist under sec 19, of the Bengal Te- 
nancy Act. 21 All 129 Foil. Ram Kumar 
Bhuttacharjee v. Ram Newaj Raj guru. 

SOWN 860=31 Cal 1021= 
31 1 A 17 P C 

Notes — Bef • 2 C L J 879. 

0\ — 6— Act X of 1859— Occupancy hold- 
ing, submergence — Rent, non-payment of-Extin- 
guishraent-^BengTl Tenancy Act (VIII of 1885) 

To enable a raiyat to acquire a right of occu- 
pancy' under section 6 of Act Till of 1869 (B 0} 
or under Act X of 1859, his possession must ordi- 
narily be continuous for twelve years over the 
whole of the land in respect of which a right of 
occupancy is claimed. 


Bengal Acls-( Rent Act VIII of 1869 
& X of 1859 ) S. 8-Gontd. 

Held , — Whatever right was aciiuired by the 
raiya fc, was extinguished by non-payment of rent 
during the period of submergence before the Act 
of 1885 came into force; as he bad no subsisting 
lights in 1885, the provisions of Act VI U of 1885 
could create no new rights in his favour nor revive 
those which had already been existinguisbed. 

Saligram Singh v Puluk Pandey 
6 C L J 149. 

6B— S. 6 Bengal Tenancy Act (VIIE Of 1885), 
S. 116— Kamat land -Bight of occupancy Tenant 
holding over — Mokurari- 

Where the rights of the parties were governed 
by Bengal Act VIII of 1869, lands which were 
luimat did nob cease to b« so by virtue of a inohi- 
ran settlement of the same. 

A tenant of lands does not acquire a 
right of occupancy by holding it over after the 
expiry of the lease. Syed Khalilur Rahman 
V Rupan Mahton. 12 C WN 436. 

7— S. 6 “ All costs of process ” — Whether 
include costs of execution.— Sale in execution of 
rent decree— Some of costs entered in sale pro- 
clamation not really due. effect of — Unregistered 
purchaser— Title — Superiority — Purchaser, at 
rent sale. 


The fact that the plaintiff was in occupation 
of different areas of lands m different years, 
would not entitle him to a right of occupancy in 
the whole, unless it was proved that he had a 
right of occupancy in a portion, and the parties in- 
tended that ^he adduional lands also should be 
impressed with the existing rights in respect of the 
original lands of the holding. 

Under section 6 of Act Vfll of im, a raiyat 
retains his right of occupancy only so long as he 
pays rent. But although mere non-payment of 
rent might n^t be conciusire evidence of abandon, 
ment, non-payment of rent taken with submerg- 
ence of lAud;is sufficient to indicate an extinguish- 
ment of the right of occupancy. 

An occupancy holding was diluviated at a 
time when Act. VII i of 1869 was m force, and 
the Ian U had continued under water for thirteen 
years oefore the present Tenancy Act was 

passed w * 


The words ‘ All costs of process ” in S. 6 of 
Act Till B C of 1865 are quite wide enough to 
include costs of execution such for instance, as 
the fees, necessary for the issue of an attachment 
or a sale proclamation. 

If the plaints judgment-debtor in a suit to 
set aside a sale for arrears of rent,8uccee I in prov. 
ing that some of the costs of process entered 
in the sale Proclamation was not really due from 
him, the sale which followed in perfect good faith 
on that sale-proclamation cannot be regarded as 
null and void. 

An unregistered purchaser of a tenure cannot 
set up his title against a person purchasing at a 
sale of the tenure for arrears of rent, and cannot 
succeed in a suit ff'r possession or for a declaration 
that the sale was coPusive. 2l WB94; 12 Cal 24 
6 1ndCas 605; 37 Cal 823; 14 C W N 905; 12 
C L J.'15^; Foil; 6 W B Act X Bulings^ p 5^ 
doulted. Kripa Sindhti Roy v Bancha 
UahaBti %Q Xii 4 


I 

I 


I 


i 


UBSAl’S CENT. Civil, DIGEST 1811-1912. 


Bengal Acls-(Rent Act VIII of 1869 
& X of 1859) S. Q-Goncli 

7A.—8 .ll-Acquisition of Ohowlddary Ohakran 
land— Service tenure —Landlord’s Tenancy Act- 
Bengal 'J enancy Act, Ss. 1 9 and 

A raiyati tenancy was created under a 
Chowkidari in Chowkidari Ohakran land 
so far back as 1846. JSeld, that 
having regard to S. 6 of Act X of 1859 as 
soon as the Act came into force the raiyat ac- 
quitted a right of occupancy. B. L R Snp , Vol. 
202; 15 W R 231 Ref. to. That the right of occu- 
pancy acquired before 1859 would be maintained 
under the Act of 1859 as also under the provisi- 
ons of S.6 of Act Vlll of J869 B. C., and would 
continue to exist under S. 19 of the Bengal Te- 
nancy Act. 21 Oal 129 foil. Ram Kumai? 

Bhuttacharjee v Ram Nevyaj Rajguru. 

SOWN 860. 

8 — S. 8 (Act X of 1859, s. 8 — Tenant without 
right ot occupancy. 

If a raiyat has a right of occupancy and in- 
sists on that right he impliedly undertakes to give 
a kabuliat at fair and equitable rates if his land- 
lord requires him to do so. But if the right of oc- 
cupancy is absent, the raiyat can only remain ou 
the land by the permission of the landlord, f on 
such terms as may be agreed upon between the 
landlord and himself. Sutto Churn Ghosaut 
V. Gource Pershad Roy. 13 W R 117. 

9. — Right to pottah -Agreement fixing rent. 

A tenant not having a right of occupancy is 
not entitled to a pottah under s. 8, Act X of 
1869, unless there is an agreement with his land- 
lord fixing the rate of rent. Nubudecp 

Chundej? Sircar v Laila Sheeb Lall. 

Marsh 325. 

10. — S. 10— Act VIIJ, B. C., of 1869 
Resumption by Government and temporary re- 
settlement with original proprietor — Previous 
grant of permanent gauti tenure— Right of les 
sees under the grant how effected by the settle- 
ment — Proceedings —Parties— N on- j cinder . 

In 1887 Raja B. executed a permanent lease 
in favour of the respondent of lands, parts of 
which, it was known were liable to resumption 
by Government. Respondent paid Rs. 7,500 as 
bonus for this grant and agreed to pay rent for 
the entire tenure at the rate of Rs. 2,300 per an- 
num* A clatise in the lease provided amongst 
other thih|s that if by reason bf any suit 


Bengal Acls-( Rent Act VIII of -1869 
& X of 1859 ) S.lO-Coneirf. 

with Government ot* with any other person,” the 
proprietary right in the lands wem lost by Raja 
B, “then the rent of the said land at the rate 
prevailing in the mehal for the Janu-Jumnm 
thereof should be deducted from the aforesaid 
Jummaoi^^. 2,3o0”. In 1882, Chuck Khatali, 
one of the chucks included in the lease, was resu- 
med by Government formed into a separate es- 
tate and temporarily 'settled for 20 years with 
heirs of Kaia B, at a rent of Rs. 860. In 1892, 
one of the heirs of Raja B, sold his interest in 
the permanent estate to one Kali Prosunno Ghose 
and his interest and chuck Khatali to the appeal* 
lant. The appellant and the remaining heirs of 
Raja B. sued Respondent to recover froni''the 
chuck Khatali only rent with interest at thejrate 
fixed in the settlement proceedings. * 

Held that the plaintiffs could not recaver* 
'1 be resumption of the chuck by Government 
could not abrogate the rights of the Respondent 
under the pottah, so long as Raja B. and hia 
heirs were themselves in a position to' let him 
have the lands, and these rights in no way con- 
flicted with the operation of Sec. 10 of Bengal 
Act VII t of 1869 or the rights of the Govern- 
ment under it: 


* Held dj?sc>-that the liability of the Defenddnis 
was not under the settlement but being as it 
wa«, for a lump sum of rent, they were necessary 
parties in any action for rent for chuck Khatali. 
'1 hat consequently, Kali Prosunno Ghose ought 
to have been joined as a party and the suit ’was 
•^ad without him. 

» 

Pria Nath Das v Ram Taran Chatterji. 

7C WN601=30 Cal 811. 

11. — S. 11— Damages for with-holding receipts 
for rent. 

The damages mentioned in s. 10 of Act X of 
1859 are not penalties invariably to be decreed 
against persons withholding receipts for rent, bu^ 
they are to he ascertained by an actual enquiry 
into the circumstances of each particular casc^ 
and never to exceed double the amount fbr 
which receipts have been withheld, ^ 

Rashmonee Debea v Ramjoy Shaha. 

2 Hay 516. 

12.— S.ll-Bengal Tenancy Act (Vllf of 1885) 
8s. 2, cl. (4J, 74, 179— Act X of S. lO-Rsg, 

; V of 1812, Sec. 3. t ^ ? 
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Bengal Acts-( Rent Act VIII of 1869 
&X0fl859)S. ii-Gon(d. 

Where a permanent tenancy was created by 
la lease dated 1860, i, e , before the passing of the 
Bengal Tenancy Act, the provisions of section 
179 of the Act would not apply to the case, and 
the landlord could not recover any abwalf from 
the tenant. 

Sec.lOof ActXof 1869 or Sec. 3 of Beg. V 
of 1812 corresponding to Sec. 74 of the Bengal 
Tenancy Act made all impositions upon all 
classes of tenants, including a permanent 
tenure holder, in excess of the specified rent 
illegal. 

An agreement by a permanent tenant to give 
a certain number of cocoanuts to the landlord as 
Met and to perform certain services (b^^/ar) with- 
out any remuneration, in addition to the rent, 
was illegal under the law as prevailed before the 
passing of the Bengal Tenancy Act. 

Und»‘r Sec. 2, cl. (4) 6l the Bengal Tenancy 
Act, the landlord cannot now recover the abtiab 
which he could not recover under the old law, 

Aparna Charan Ghose y Karam AH 
(4) C L J 827=10 C W N 527 

12 ,— S. 11— Suit for delivery of pottahs. 

The Bent Act contemplates suits for delivery 
of pottahs by raiyats in possession only. 

Bharut Chundcf Scin v Oaeemooddcen. 

6 WRActX56. 1 

13-14,— S. 11— Power to award damages. 

Under s. 10, Act X of 1859, the power of a 
Judge to award damages for receipts withheld is 
discretionary only as to the amount to be award- 
ed. The tenant being entitled by law to double 
the amount paid as rent, the Judge cannot refuse 
him costs on the ground that he had demanded 
double what was due to him. Zoomeeroodun - 
niaaa Khanum y Phillipe. Sadut AH Khan 
V Phillipe. 1 W R 290 

15. — S. 11— Money paid as rent. 

Damages under s. 10, Act X of 1859, are re- 
coverable only in respect of money actually paid 
as rent. Sumeena Behee y Koylash Chundcr 
Roy. 6WRActX79. 

16. — S. 11— Receipt. 

A charlan bearing a mublukbtindi or total in 
figures, and some mark, not a ^guature,iof the 
tehaildar, is not a ' Within the meaning 


Bengal Acls~( Rent Act VOIof 1869 

&Xofl859)S. 13 ->Oontd, 

of 8. 10, Act X of 1839. Johceroodeen Maho- 
med V Dabec Pcrshad Singh. 

18 W 1 22. 

-~S. 13 (Act X of 1859, s, 12) 

See Parties — Parties to suits— Agents 

17. — S. 13— Confirmation of sale without 
payment of landlord’s fee— Sale, Validity of— 
Application for possession by auction-purchaser 
—Civil Procedure Code (Act XI V of 1882), secs. 
244, 318 — Appeal — Second appeal. 

Whtire the sale of a permanent tenure was 
confirmed without previous payment of the 
landlord’s fee in the manner required by sec. 13 
of the Bengal 'J enancy Act, and the judgment- 
debtor ob 3 ected to the auction-purchaser’s appli- 
cation for being piit into possession under sec 
318, 0. P. C,, on the giound that the sale was in- 
valid: That the question was one under 

sec. 244 0. P. C., and a second appeal lay. 19 
Cal 683; 19 1 A 166 ( 1892 ), relied upon. 
That the payment of the landlord’s fee does not 
affect the position of the 3 udgment-debtor but 
affects the right of the landlord to object to a 
transfer of a tenant’s right without payment of 
the fee, the object of such payment being to issue 
notice to the landlord in a case of this descrip- 
tion of the transfer of the tenant’s right, and it 
was not competent to the judgment-debtor to 
raise an objection to the delivery of possession 
under sec. 318, C. P. 0. 26 Oal 603 (1899), distin- 
guished. Mohim Chandra Bhuttacharjaisv 
Ram Lochan Dcy. 7 C W N 691. 

18 — S. 13— Confirmation of sale— Subsequ- 
ent payment of landlord’s fee — Jurisdiction of 
Court, 

An auction sale was confirmed by the Court 
overlooking through mistake the fact that no 
landlord’s fee was paid under sec. 13 of the Bengal 
Tenancy Act. Subsequently on the discovery of 
the mistake the purchaser applied for the confir- 
mation of the sale after payment of the landlord’s 
fee, and the Court passed an order to frhat eff^t: 

That the order was good and the Court 
had jurisdiction to pass such an order. 

I Mohesh Chuader Das v Hori Mohan Cha- 
' toafcittty. 7WM888. 
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Bengal Acls-r Rent Act VIIl of 1869 
& X of 1859 ) S. \Z-Goncid. 

19 — S. 13 — Sale, confirmation oE— -Deposit 

of landlord’s fee Sale certificate, application 

for — Limitation— Limitation Act XV of 1877), 
Sch. II, Art. 178—01711 Procedure Code (Act 
XIV of 1882), sec. 244 — Appeal— Second appeal. 

There is no limitation for an application to 
deposit landlord’s fee as prescribed by the Ben- 
gal Tenancy Act, and for confirmation of the sale 
and the granting of the sale certificate. An order 
upon such an application may be regarded as 
one under sec. 244, cl. (6), C, P. 0., and as such 
an appeal and a second appeal lie. 

Krishna Chandra Dutt v Anukul 
Chandra Chuckcrhutty. 6 C W N 190. 

-S. 14 (Act X of 1859, s 13) 

Sec (1) Enhancement of Rent— — Notice of 
Enhancement. 

(2) Lease— Construction 

— S. 15 (Act X of 1859 s 14) 

Sec Enhancement of Rent Resistance to 

Enhancement. 

— S, 16 (Act X of 1859 s 15; 

Sec (1) Enhancement of JSent— — Exemption 
from Enhancement by uniform Payment 
of Rent and Presumption — Generally. j 

f2) Enhancement of itent — Liability to 

Enhancement Dependent Taluk- 

dars 

20, — Ss, 16 and 17 (AotX of 1869, ss. 15 and 
•16)— District to which permanent settlem<»nt has 
not been extended — Surborakari tenures in Cut- 
tack-Transferable tenures. 

The provisions of ss. 16 and 16 of ActX of 
1859 apply to the whole of the Provinces of Ben- 
gal, Behar, Orissa, and Benares, and not only 
to such of the districts in those provinces to 
which the Permanent Settlement has 
been extended. Surborakari tenures in Cuttack 
are permanent, hereditary, and transferable. 

Saddatiuudo Maiti y Nowrattam Maiti. 

8 BLR280 16 WR289. 
-s. 17 (Act X of 1859, s. 16). 

See (1) Enhancement of Rent— Exemption 
from Enhancement by uniform pay- 
^eutof Rent, and Presumption— 


Bengal Acls-c Rent Act VUI of 1869 
& X ofl859 ) S. 17 ^Vonclii, 

(2) Enhancement of Rent — Exemption 
from Enhancement by uniform pay- 
Aient of rent, and Presumption — 
Proof of uniform payment. 

— S. IR (Act X of 1859, s. 17). 

Sec Cases under Enhancement of Rent- 
Grounds of Enhancement. 

— S. 19 (Act X of 1859, s. 18). 

See (1) Abatement of Rent. (Oases Nob. 19. 
26, 41), 

(2) Limitation Act, 1877, Art, 120. 

-8. 20 (Act X of 1859, s. 19). 

Sec Oases under Relinquishment of Tenure. 

—8. 21 (Act X of 1859, 8. 20). 

Sec Cases under (1) Interest- Arrears of Rent. 
(2) Right of suit — burvival of Right. 

10 W R 59. 

21-22 — S. 2 1 -“Established ucage,” meaning of. 
S. 20, Act X of 1859, referred to the establwh- 
ed usage In the pergunnah, and not to the esta- 
blished usage between the parties. 

Chytunno Chundcr Roy v Kcdai*oath Roy 

14 W R 99. 

-S. 22 (Act X of 1859 s 21). 

Sec (1) Landlord and Tenant — Eiectment — 
Generally 

(2) Right of Occupancy— —Loss or For- 
feiture of Right 

— S. 28 (Act X of 1859 s 22). 

See Receiver 

23—8.22=8.23 (6 )— Landlord and tenant — 
Ejectment— Notice to quit. 

When land was let out to a tenant under a le- 
ase in 1876 in a District where Act X of 1869 
prevails and a suit for ejectment is brought in 1896, 
the raiyat must be taken to have acquired rights 
of occupancy, and is liable to be ejected under Cl 
6, 8. 23 of Act X of 1859 on account of a breach 
of the conditions of his contract. In such a case 
a notice to quit must be served before the Sp^it is 
brought and the institution of the stdt cannot be 
regarded as a sufficient notice to (26 W R 

329; 2 Cal 146 Fob) t R«j 

Kumar Gouri Lalj | * W 9 19®* 
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24— Act X of 1859, Sec. 23— Refund of excess^ 
Jena'S— Jurisdiction of Civil and Revenue Couris 
—Joinder of unwarrantable claims, effect of-Aba- 
tement. 

In a suit brought by a pufenidar for a declara- 
tion that he was entitled to an annual abatement 
of the pufcni rent, in consequence of some lands 
comprised in the putni having been acquired for 
the purposes of railway, and also for a refund of 
the excess rents waich he had been compelled to 
pay for some years. 

Eeld: j^er Moolerjee J. — That this was a claim 
for abatement of rent and for recovery of dama- 
ges for illegal exaction of rent within the meaning 
of clauses (2) and f.H). Sec. 23 of Act X of 1859 
The proper course for the plaintiff, therefore, was 
to sue in the first instance for abatement of rent 
in the Revenue Court which was the only Court 
of competent jurisdiction for that purpose. 

Eer Mannqtm J,, co.ifra^ treating the case as 
though it were one of first impression:— Although 
under Sec. 23 of Act X of 1859, a Civil Court bad 
no jurisdiction to entertain a suit for abatement 
of rent, still the suit, in so far as it related to a 
claim for refund of the excess rents paid by the 
putnidar, was properly cognizable by the Civil 
Court and should not bo dismissed for want of 
jurisdiction, because, one of the steps which plain- 
tiff should have to take in establishing his right 
to have the money repaid to him, would, if it had 
stood alone, have entitled him to a decree in the 
Revenue Couit. 

Eer Moolievye J.— The present suit is substan- 
tially one for abatement of rent and prayer for 
refund is ancillary to the prayer for abatement, 
because as soon as the amount of abatement is 
determined the amount of refund is deducib|e 
by simple arthmetical calculation. The Civil Court 
has no jurisdiction to allow a claim for abatment 
and is not competent to embark upon precisely 
the same enquiry tor the purpose of allowing a 
refund. ^ 

Per Vooherjee J._The following rules are ! 

deducible from a review of the authorities on the ' 

question. t 

1 

- (1) A suit for abatement of rent, properly ^ 

so-called, is maintainable only in the Eevenue F 
CdArt. I ^ 


I Bengal Acls-f Rent Act VIII of 1869 
& X of 1859 ) S. 23 C'oncii, 

\ f 2) A suit for adjustment of the rent, on the 
5 ground that the rent payable under a lease is less 
than the sum nominally inserted in it, is not a 
suit for abatement of rent, properly so called 
and is accordingly maintainable in the Civil 
Court. 

If the tenant is entitled to sue for abate- 
ment in thi Revenue Couit under Rule (1), the 
suit for refund lies in the same Court, but if the 
tenant is entitled to sue for adjustment in the 
Civil Court under Rule (2), the suit for refund lies 
in the same Court. The cases, which support the 
view that a suit for refund lies in the Civil 
Court, assume a prior determination of the 
Amount “f abatement by a Court of competent 
jurisdiction, 

Eer MooUfirjf^e J. -A plaintiff cannot give ju- 
risdiction to or take away jurisdiction from a Court 
by an unwarrantable addition tn his claim and 
the luiisdiction of the Court ought tn be determi- 
ned with reference to the nature and value of hia 
claim after the additional matter has been struck 

out. Asutosli Roy v Harinarain SingR Deo. 

3CLJ 143. 

-S. 26 CActXofl859 s 27) 

See (1) Co share rs— General Rights in Joint 
Property ^ 

(2) Jurisdiction of Civil Court- Registra- 
tion of Tenures 

(3) Landlord and Tenant-Alteration of 
Conditions of Tenancy— Division of 
Tenure, etc. 

(4) Res Judicata — Competent Court- 
Revenue Courts® 

*25.— S. 26— Registration of tenure. 

A patnidar is not bound to split up a tenure 
and to record separately the jumma payable by 
the holder of a share. Instead, also, of the latter 
bringing a suit in the first instance to compel 
the patnidar to register his share, he should have 
mad^ an application for registration to the pat- 
nidar under s. 27, Act X of 1859. 

Bhooputtce Roy v Umbica ChttFct 

iTWft'Mi: 
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Bengal Acls-( Rent Act VIII of 1869 
&X of 1859) S 26 ^Coutd, I 

20— S. 26 — ^R'^’jr^strat-ion of transfer 
The purchaser of the rights and interests of a 
cultivator is not bound under s. 27 to notify his 
purchase to the zamindar. Sutteescliiinder 
Roy V Muddoosoodun Paul Chowdhry. 

WR 1864^AetX9t. 

27 — S. 26 — Non-registration of transfer^Kno* 
wledge by zammdar. 

Mere cognizance or supposed cognizance by the 
zamindar of the fact of a party having purchased 
a tenure is not sufficient to cure the defect of non- 
registration of such tenure in the zamindnr’s 
sherista Sarkies v Kali Coomap Roy. 

WR1864^ Act X 98. 

28 — S. 26— -Tiansfer of tenure — Registration 
of tenure. 

The transferee of a tenure not in possession, 
instead of depositiner the r-'ntsin Ciiirt under this 
section, should t.ike steps under s 27, Act X of 
1869, to register his transfer in the sherista of 
the zamindar, and to apply to the Collector in 
case of the refusal of the zamindar to do so. 

Dullt Chind v MehcP Chatid Sahoo. 

8WR138. 

Notes;— Fol:8WR49'^ Ref:ll W R 2oi 
Affirm: 12 B L R 489 P 0. 

29 — S. 26 — Tenure not intermediate. 

Where the tenure is not one “intermediate bet- 
vsreen the zamindar and the cultivator,” s. 27, Act 
X of 1859, does not apply. Uma Charan Sett 
V Hari Prosad Mispy. 1 B L R S N 7. 

Wooma Churn Sett v Huree Pershad 
Misrce lOWRlOl. 

SO — S. 26 — Rfgistration of transfer of tenure 
Intermediate tenures. 

In determining whether a tenure is a permanent 
transferable interest within the meaning o! s. 20, 
Bengal Act VlU of 1^69, the issues should be so 
framed as to raise distinctly the question whether 
theteam*e was an intermediate one between the 
landlord and the raiyat. Shibchurun Sen v 
Jonardhoti Dey. 1 C L R 397. 

31 — S. 26— Mortgagee who haa obtained fore, 
closure. 

Wh^fhe moi^agee of a Jote obtains a fofe- 
imder 2^,, Bengal 


Bengal Acls-c Rent Act Vniofl869 
&Xofl859)S. 26 -Voncld, 

Act VIII of 1869, to have his name registered in 
the lessor’s sherista. Watson v Gonesh Ch un- 
der Sahoo. 3 C L R 240. 

-S 27. (Act X of 1859, s. 30). 

Sec Bengal Tenancy Act, sch III, Art. 3. 

32 — S 27 — Rent Recovery Act, X of 1869, 

Ss. 27, 108— Registration of name— Suit, right of. 

The purchaser of a tenant’s interest in execu- 
tion of a money decree has'under S. 27 of Act X of 
1859 no loiu^ standi to maintain a suit for posse- 
I ssion of the tenure against a previous purchaser 
who purchased it at a sale in execution of a rent 
decree obtained by a co-sharer landlord under the 
Act, unless the former gets his name registered as 
a tenant in the sherista of one of the landlords, 

Bichitrananda Roy v Bchari Lai Pandit. 

5 CL J 89. 

33— S 27- Act I of 1868. 

In a suit under Bengal Act Vlll of 1869 k) 
recover possession of land, on allegation th^t the 
plaintiffs had acquired a right of occupancy, and 
had been dispossessed, the Court tollowing the 
interpretation of ‘year’ given in Act 1 of 1868, — 
Held that the computation of the limitation must 
be according to the English calendar. Khasro 
Mandar v Premlal 9 B L R Ap 41; 

18 W R403 

Notes: -See 18 W R 403. 

34 — S. 27 — Suit for illegal execution of rent. 

The fact that incidentally the genuineness of a 

kabubat has to be determined doe^i not make a 
suit for illegal exaction of rent one not determin- 
able under the Rent Act. Kashee Ram v 

Gunga Pershad. 2 N W 304. 

35— 37— S 27— Suit for rent of a fisherory 
tank— Jurisdiction— rRevenne and Civil Courts. 

A suit for rent of aiishery otjulkur tenure is 
maintainable in a Revenue Court under Act X of 
1859. Where a lease transferred to the lessee a 
right to the, tank and not merely an incorporpre- 
al right: — Ileld^ on a construction of the lea‘>e, 
specially having regard to the condition |hat the 
lessee was to continue liable for the rent even in 
case of drought and non-rearing of fish, that the 
leaae 1 0 af interest 
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Bengal Acts-c Rent Act VIII ofl869 
&Xofl859)S. 27 --Gontd^ 

tbe lessors in the tank and was something more 
than a grant of a mere right of fishery. That the 
tuit for rent of such a tank was triable by a Civil 
Court and not by a Kevenue Courr under Act X 
of 1869. The provisions of Act X of 1859 do not 
apply to a tank which does not appertain to an 
agricultural holding, but is used only for the pre- 
paration and gearing of fish. Mahananda 

uhakravarti v Mangala Eeotani. 

8 C W N 804=31 Cal 937. 

88— 8. 27-Suit for excess rent collected under 
lease. 

A suit for excess rents collected under a lease 
under which tbe lessee was, in consideration of a 
certain sum of money to pay the Government 
revenue, and reimburse himself from the remain- 
der of the assets, and which provided for an 
annual measurehient and assessment, was held 
not cognizable under the Rent Act as a suit for 
illegal excess of rent. Shofafut Ali v Ramzan. 

W R 1864 Act X 53. 
Proftunomoyec Dossee v SoQnder Cooma- 
ree Debia. 2 W R Act X SO. 

Madhub Chunder Bidyarutton v Tal*a 
Soonderee Gooptanee 2 W R Act X 92 
Nil money Singh Deo v Shat*oda Perahad 
Mookerjee. 16 W R 173. 

89— S. 27— Suit to recover excess of rent— 
Act X of 1869, ss. 10 and 23, cl. 2— Exaction 
of sum in excess of rent. 

Contemporaneously with the execution of a 
pottah, it was verbally agreed that tbe tenant 
should supply the Zamindar with a certain quan- ' 
tity of rice, and that a deduction should be 
made from the rent reserved in respect thereof. The 
Zamindar took proceedings against tbe tenant, 
under Regulation VIII of 1819, for the recovery 
of the entire amount of rent, notwithstanding 
tbe tenant had supplied the rice and was entitled 
1K> the reduction. The tenant, witl^out contesting 
his liability, or demanding an investigation as to 
the amount due, paid the entire amount. Seld, 
that this was not “ an exaction faom the raiyat 
of a sum in excess of the rent specified in the 
pottah within the meaninig of s. 10, Act X of 
1859 (Bengal Act Till of 1869, a, 11), apd that a 
suit was not maintainable in respect of it under 
the Rent Act. Chundemonee Chowdrain 
Df bendernauth Roy Chowdry. 

4*0; * 6^9. 


' ' ' ■ 
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Bengal Acts-( Rent Act VIII of 1869 
&X of 1859) S. 27~Gontd. 

40 — s 27 — Suit against zamindar for excess 
rents collected under zur-i-peshgi lease. 

A zamindar, after he had granted a zur-i- 
peshgi lease, collected the rent from the raiyats. 
Held, that the lessee was entitled to recover from 
the zamindar the amount of rents so received in 
excess of the rent due under the lease,^ and Jhat 
a suit to recover such excess was properly insti- 
tuted under the Rent Act. Rampepfihad 

Vogut V Ramtohttl Singh. Marsh 658. 

41 — S. 27— Suit to contest notice of enhance- 
ment. 

A suit under s. 14, Act X of 1859 (s. 15, Ben- 
gal Act Vlll of 1869 ), to contest a notice of 
enhancement is properly instituted under the 
Rent Act, though (lureee whether it is a suit for 
illegal exaction of rent. Soroop Chunder 
Paul V Durup De Dombal. 1 W R 72. 

Notes.— Ref; 6 N W P 19 F B. 

42 — S. 27— Suit by sub-lessee to recover from 
lessor malikana which he was compelled to pay. 

A suit brought by a sub-lessee to recover from 
his lessor the amount of malikana which he was 
compelled to pay, and which was properly payabln 
by his lessor, is not one for illegal exaction of rftnt, 
and should not be brought under the Rent Act. 
Tarsanah v Kadharey Lai. 8 N W 1. 

43— S. 27 -Suit for rent illegally exacted. 

Plaintifi took from defendant a lease of a 
certain quantity of land at a stipulated rate. 
Finding, however, that the land fell short of the 
quantity specified in the lease, and that defendant 
notwithstanding realized tbe full rent from him, 
he obtained a decree for abatement under Act X 
of 1859. The present suit was brought for the 
excess rent levied from plaintiff between the date 
of taking possession and of the Act X decree. 
Meld that, if the suit did lie at all, it would be a 
suit for an illegal exaction of rent, and should 
be brought under the Bent Act, Surbo Chuu- 
der Boss v Woomanund Roy. 

11 W R 412. 

Notes.- Fol: 14 W R 132. Ref; 14 W R 403. 

44 — S. 27 — Suit to recovear money dopoiuM 
to pay rents, 

A suit to recover money deported Hie 
.^Med in wy^ient et 
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Bengal Acls-( Rent Act VIII of 1869 
&X of 1859) S. 27 '-Gontd, 

( the deposit having been unsucce'^sfully pleaded 
in a suit for rent ) should not be brought under 
the Rent Act. Dabee Golam Singh v 

Chundep Kant Mookerjee. 3 W R 109. 

45 — Suit for money paid in excess of mad 
cess— limitation Act (XY of 1877 }, Sch. IT, 
Art 96. 

in a suit to recover money alleged to have 
been paid by the plaintiffs to the defendants in 
excess of the sum demandable by the latter from 
the former on account of road cess. HeZd, 
(reversing the decisions of the Courts below ) 
that the suit was governed, not by the special 
law of limitation contained m s. 27. Bengal Act 
YIII of 1859, but by art 96, sch II of the Limi- 
tation Act, XY of 1877 • Mathura Nath 

Kundu Y Steel. 12 Calc 533. 

46 — Suit for abatement of rent-Land. Dilu- 
viation of. 

A suit for abatement of lumma and refund 
of excess rents paid on account of diluviated 
lands IS cognizable und^r the Rent Act. 

Barry v Ardool Ali W R1864 j ActX 64?. 

47 — Suit for abatement of rent. 

So is a suit for abatement of rent by a pat- 
nidar. Man Gurobime Dossee v Khettur 
Chunder Ghose 2 W R Act X 47. 
Prosunomoyee Dossee v Soondur Coom- 
are Debia. 2 W R Act X 30. 

Notes: -Reversed* 12 B L R 229 P 0. 

48 — Suit for abatement of rent— Land sold 
with erroneous description. 

Where A con^t^eys to B an interest in land 
under a description as to title which turns out 
to be erroneous, a suit by B against A for 
diminution of rent on the ground of the er- 
roneous description 'ought to be brought under 
the Rent Act. Neelmoney Singh Deo v. 

Gordon Stuart & Co. I Ind Jnr. N S 356 

b W R 152. 

49 — Suit for abatemeut of rent— Eviction 
from part of tenure. 

In a suit by tenants for abatement of rent in 
consequence of having been dispossessed of two 
maWiabp%b!cb were Included in their lease, and 
lor ife^awatp rents were ^^^bd, the 

PCG If 


Bengal Acls-( Rent Act VIII of 1869 
& X of 1859 ) S. 21-Gontd. ' * 

lord pleaded limitation. Held that Bengal Act 
VIII of 1869, s. 27, did not apply to a case of 
this description. In such a case the eviction 
might either give the tenant a cause of action 
for damages or suspend the rent during the time 
it lasts. In the latter case the cause of of action 
would not arise until the landlord sought or threa- 
tened to recover rent. Aitchison v Nilitionee 
Singh Deo. 20 W R 847. 

Notes.— Ap: 6 0 L R 494. Fol: 12 0 L R 43 
Diat; 3 0 L J 143. 

50 — Suit for abatement of rent — Suit for de- 
claration of liability to pay less rent.— 

A suit by a tenant against his original lessors 
for a declaration that he is not liable to pay them 
the whole rent payable under his pottah in con- 
sequence of a third person having, subsequently 
to the grant of such pottah, by suit established a 
right to a share of the rent, is not a suit for 
abatement under Bengal Act VI il of 1869, and 
therefore not subject to the rule of limitation 
prescribed by s. 27 of that Act. Chand Moni 
Dasi V. Lokenath Chatterji, 6 C L R 494. 

Notes:— Dist: 3 C L J 143. 

51— Ejectment, suit for.— 

A suit by a patnidar to recover khas possession 
of land against a tenant who has sold his rights 
and interests to a third party may be brought 
under the Rent Act. Kedar Monee Dossee y. 
Chunder Kooinar Roy, 2 W R, Act X 75. 

Notes:— Diet: 4 W R Act X 16. 

52 — Suit for land with hut on it.— 

If the land is the substantial thing let out, the 
mere fact of there being a hut on it will not pre- 
vent the suit to recover possession from the te- 
nant being brought under the Rent Act. 

Mdtunginec Dossee v. Haradhttn Doss, 
5 W R, Act X 60. 

Notes; — Ex; 11 W R 639. 

53— Suit for ejectment.— 

Suitfor ejectment cannot be brought under 
the Rent Act in the following cases.*— 

Suit for dispossession between raiyats. ^ 
Radhanath Mozoomdar v. PurikMI i^odidlt 
W R, 18G4j 

Rally Doss Baaerjee vi Doss, 

^ Vf Ac| 61, 
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Obhoy Churn Newgee v. Sristidhur 
Bagd€€,- 1 W R 101. 

Mo.dhoo Soodun Chuckerbutty v. Nufur 
Bawul, ,1WR196. 

Bhuggobutty Churn Mookerjee v. Huro- 
mohun Mookerjee, 2 W R, Act X 55. 

Tccluck Chunder Oswal v. Gourcliuiider 
Shaha, 2 W R, Act X 100. 


vvxuuota.uuiuj' outi ucrence set up is that in res- 
pect of part of the land the defendant has 
a permanent raiyati tenure. Ilari Nath Bas v 
Asmut All 6 B L R Ap 118: 15 W R m. 

60 — Suit for possession against trespasser. 
Where plaintiff alleged that defendant was a 
trespasser, and on the ground of that trespass 
sued for possession, the suit should not be brought 
under the Rent Act. Nobin Chunder Roy 
Chowdhry v. Bhowanee Pershad Doss 
W.R^1864*, Act X, '52. 

Gobind Chunder Mozoomdar y. 
Bissumbhuree Dosgee 2 W R 5. 

Banee Madhub Banerjee v. Joy Rishen Moo- 
4 W R Act X 16. 


54— -Saifc for ejectment of a raiyat who, the 
plaintiff alleges, possesses no right of occupancy. 

fiudree Doss v. Hunwant Singh, 4 N W 69. 

55 — Suit where the tenant is a mere tenant- 

at-will. Goor Buksh v. Choonnoo Lall, 

• 1 Agra Rev 70. 

56— Suit for possession of land, 

A suit to recover possession of lands which 
the plaintiff alleged he had leased to the defen- 
dant as manager of an indigo factory, and also 
of other lands over which he had given a zur-i- 
peshgi lease, should not be brought under the 
Rent Act. Macdonald v Rajaram Roy. 

8 BL R Ap.28: 11 W R37i. 


62. — Suit ag 

Nor is a suit fo/ 
pant by transfer^ 
recognize a^his J 
V. Birressup E 
Notes.— Ex:| 
4; 3 W R 


. '^’ansferee of tenure. 
jipssion‘« 

E the 

'«a%nee Dossee 
„ tt' I W R 86. 

;w R Aotx 

68 —Suit for ^ possession for 

forfeiture of lease. 

Nor a suit hy a proprietor for possession and 
ejectment of the lessee, on the allegation that, by 
cancelrae-nt of hia lease, the lessee, after having 
resigned his lease, has forcibly taken possession 
of the demised property, Kafaetooikh Khan 
V. Fatteh Ali 1 As^ra. 9fi 


57 — Suit for possession of land. 

Nor should a suit by a landlord to recover 
possession of land from a raiyat who had ceased 
to pay rents, but whom the landlord had omit- 
ted to sue when he first ceased payment, and set 
up an adverse title. 

Shib Pershad Chuckerbutty v Muddun 
Mohua Cliuckerbutty WR,i864, ActX, 80 . 

See contra, Uma Kislioree Dassi v Huro 
Gobind Shaha 5 W R Act- y Qe; 


possession after establishing 


oy.— auit tor possession against alleged trea 
passer who sets up a permanent raiyat i tenure. 

Nor is a suit which is brought to n cover pos 
sftSiRion of lands with mesne profits from one whc 
i^Ueged t,Q ha in posse, s&iou ga a tifoapasser. nof 
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@ 5 — Sctit for ejectment for forfeiture by trans- 
fer of tenure. 

A suit for ejectment against tenants who are 
alleged to have illegally alienated their tenant 
rights cannot be brought under the R^nt Act 
against the vendor because he is alleged to be out 
of possession, nor against the vendee because he 
is not the plaintiff's tenant. Chumman Shah 
V. Ishree Pershad Narain Singh 
4 N W 175. 

B6.““Suit for ejectment for nonpayment of 
arrears of rent. 

Where a lessor sued to eject the less'^es for 
non-payment of arrears of rent, and to the amount 
claimed joined a claim for arrears due at the 
commencement of the leases, the latter claim 
being based on a stipulation contained in the 
leases that the lessees would pay such arrears, or 
oh failure would pay the expenses of servants of 
the lessors who might be sent to realize such arre- 
ars, — Held that the claim was not one cognizable 
under the Rent Acvfc. Gulabi Singh v. Rai 
Nomal Chund 6 N w, 342. 

67. — Suit for ejectmrnt — Act X of 1859, 
s 30. 

In 1857 the plaintiff gave a lease of a garden 
to defendant, who agreed to plaint, within five 
years from the date thereof, 2,000 betel-nut trees. 
The defendant, failed to do so. In 1867 the plain- 
tiff brought the present suit for ejectment on 
account of the breach of the contract entered into 
by the defendant. Held that by S. 30 Act X of 
1859, the suit was barred by limitation. 

Kali Kamal Mazumdar v. Shib Suhai Sukul 
3 E L R Ap 47; 11 W R, 452. 

68. — Suit to eject for breach of contract— Act 
X of 1859, s. -^0, 

Held^ that a suit to ejeet a cultivator for a 
breach of contract by plainting a bagh must be 
brought within one year, under s. 30 of Act X of 
1859, from the date of the first accruing of the 
cause of action. Rulimutoollah v TufTuzzool 
Hooscin 1 Agra Rev, 67. 

69. — ActVlil(BG) of 1869 Section ij 7 — 
Ejectment-Limitation Act XV of 1877 Sched 11 
Art 120. 

, . The limitation laid down by section 27 of Act 



Bengal Ads ( Rent Act VIII of 1869 
& X of 1859 ) S 21-Oontd. 

Vlll (BO) of 1869 applies only to such suits as 
could be brought under Act X of lft59. It do«s 
not apply to a suit by a landlord to compel a tenant 
to remove trees planted by him on his holding. 
The limilation applicable to such a suit is, laid 
down by Art 120 of Sched 11 of Act XV of,W7. 

GancshDosR v. Gondom Koormi 
9 Cal 147=12 CL R 418. 

Notes: -Disap; 26 Cal 561 F B. Dist 24 Cal 

16 o. 

70.— Suit tu ej'^cb raiyat for making a well 
— Act X of 1859, s. 30. 

Held that, the limitation of one year under s. 
30, Act X of 1859, in a suit by a landlord to eject 
a cultivator for sinking a web, should be comput- 
ed from the date when the building of the well 
h’is assumed such a form that there can be no 
doubt of purpoai^ for which it was intended. 
Heera Kooree v Noop Ali 3 Agra Rev 1. 

Notes -Rei: 2 Bern 19. 

71 — Suit for possession after refusal to give 
possession under award in arbitration, and the 
award being adverse to the defendant Ra' refuses 
to give up possession, a new cause of ac^tt 
arises, and one of a different character from any 
mentioned in Bengal Act VIII of i859 s. 27. 

Raj Narain Roy v Modhoo Soodun 
Mookerjee 20 W R 19. 

72. —Suit to cancel lease and for arrears of 
rent. 

A suit, to cancel lease for breach of the con- 
ditions and for arrears of rent should be brought 
under the Rent Act. Behat»cs Coomaifec v* 
Soobrun Singh 2 W R Act X 12. 

RamChiinderOutt vDin Dayal Poramanick 

2WRActX16. 

73. — Suit to set aside lease-Act X of 1859, s. 
23 cl 5. 

A suit to set aside a lease as null and void is 
not cognizable under the Rent Act, even though 
plaintiff mentions that a balance of 3 eat is due 
by defendant. Taj eh Mahomed Purdhan v 
Jogendro Deb Roykut 8 W R 368. 

74. — Suit to cancel zur-i-peshgi lease. 

A suit to cancel a zur-i-peshgi, by which the 
lessee was to receive the usufruct as interest for 
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his advarce, and to repay the principal by the 
rent reserved, is of the nature of an usufructuary 
mortgage, and as such cannot be brought under 
the Rent Act. Rulton Singh v Greedharee 
i-all 8 WR,310 

Mahomed Ali v Batosh Dao Narain Singh 

1 W R 52. 


78 — S. 27 — “ Land ” “ or the like ” cons- 
truction of— -Rent suit on lease for purposes other 
than agricultural or horticultural. 


Kotes:— Fol: 9.W R 388. 


76. — Suit to get release from tenancy on 
ground of fraud. 

Where the tenant seeks to have himself releas- 
ed from a contract of tenancy on the ground of 
fraud, the suit is not one to be brought under the 
Rent Act. Bholanath Khan vRam Chunder 
Sircar 7 WR 62 


76. Suit where lease is alleged to be forged. 
Nor where the lease is said to be a forgery. 

Mahmood Lushkur v Pakar Khan 
Marsh., 496. 


Tha word “land” as used in s. 23 cl. 4 refers 
only to land granted for agricultural purpc»ses, 
or horticultural purposes, and not to land granted 
for mining purposes and for purposes of building, 
making roads and so forth. (19 Cal 489, Fol). 
The words “or the like” in the same clause must 
be taken ejusdeni generis with the rights spoken 
of in s. 23. The right of taking coal from the 
land demised, and such other rights are 
not covered by those words. A suit for rent 
upon a lease for mining purposes and for pur- 
pose of building, making roads, and so forth, the 
land not being demised for agricultural or horti- 
cultural purposes, is not a rent suit under Act 
X of 1859, and a Revenue Court cannot take 
cognizance of such a suit. Rooke V Bengal 
Coal Company Ld. 28 Cal 485= 

5 C W N 840. 


77.-r“Suit for possession after ejectment— Suit 

for poisession on declaration of title. 

1 he words “ suits to recover the occupancy or 

ptisesfiion of any land” in cl 6 of s. 23, Act X of 

1869, (s. 27, Ben^l Act Vlll of 1869), refer only 
to possessory action against the person entitled 
to receive the rent and not to suits in which the 
plaintiff sets out his title and seeks to have his 
right declared and possession given him in pur- 
suance of that title. Goopoodoss Roy V 
Ramnaraiti Hitter. Gooroodoss Roy v 
% „ , Bishtoo Chum Bhuttachapjee 

BLRSup Vol 628:2 InddurNSll2= 

7 WR 186. 
Seraj Mundul v Bistoo Chunder Hoy 
^ I7WR459 

Gunga Gobind Roy y Kala Chand Surma 
Gangooly 20WR455 

Lalljee Sahoo V. Bhugwan Doss 

r. . .r, 8 W R, 337 

Contra, Gooroo Churn Coomar v Ehetfer 

MohunRoy W R 1864 Act X, 79 

andinPuddoIabhDeov Obhoyram Singh 
WR 1864, Act X, 30 

It was held that a suit to try whether the tenant 
had been rightly evicted was properly tried 
under the Kent Act. I 

Moteft:— See 7 W E 18G, r ' ^ 


79 — Act X of 1859, s. 23— Possessory suits— 
— Limitation. 

Following a Full Bench decision:— .B L R Sup 
Vol 628 ; 7 W R 186, as to the proper interpreta- 
tion of Act X of 1859, s. 23, it was held that the 
same words in Bengal Act VIII of 186-9, s. 27, de* 
scribed only possf^ssory actions against persons 
entitled to receive rent, and not suits setting out 
title, and seeking to have right declared and pos- 
session given in pursuance thereof; and that con- 
sequently the limitation prescribed by s. 27 ap- 
plied only to simple cases of property action. 
Nistarinec v Kalec Pepshad Chowdhry. 

21WR53. 

00 Pershad y Kashee Rawut, * 

21 WR121 

shop Rakhit v Bashi Mundul 

21WR251 

sman Sitigh v Abeedoddcen 23 W R 460 
I mjoy Mundul v Ram Sunder Mundul 
i 2CLR4 


80— Act VIII (B C) of 1869, section 27— Li- 
mitation — Possessory Suits. 






The defendants having obtained a durputni of 
certain land dispossessed the plaintiff who was 
then in occupation. A suit having been brought 
by the plaintifE more than a year after such dis- 
possession, the defendants pleaded that the 
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was barred by section 27 oi Act VIII (B C) of 
1869. 

Meld, that the defendants could not under the 
circumstances treat the plaintiff as having been 
their tenant and that accordingly the section re- 
lied upon did not apply, 

f^M^/m:---Whether s. 27 of Act VIII (B 0) 
of 1869 does not apply merely to possessory suits. 
See (21 W R 53). Nilmadhub Shaha v Sri- 
Nibash Kurkomur. 9 C L R 137=7 Cal 442. 

Notes:— Foi: 9 Cal 423. 


Bengal Acls-( Rent Act VIII of 1869 
&X of 1859) S.27 -Oontd, 

84 — Suit for confirmation of possession by 
raiyat. 

Suits by raiyats for confirmation of posses- 
sion in a tenure which is threatened are not cog- 
nizable under the Rent Act. Riltoo Raj 

Rae V Juggeshur Rae 1 N W Part 2. p. 40: 

Ed 1873, 98. 

85— Suit by transferee for declaration of 
title as tenant. 


A suit by the purchaser of a permanent trans- 
ferable tenure for a declaration of his title as te- 
nant to possession is not cognizable under the Act, 
Nobcen Kishen Mookerjec v Shib Pershad 
Pattuck. 8 W R 96. 

Notes:— Doubt : 3 0 L R 2l0, Appl: 8 W R 
337. Con.- 4 Cal 438. Ref: 12 Cal 24. 


81 — Suit for possession after ejectment. 

When the dispute between the parties was 
whether the plaintiffs, who, by themselves and 
their ancestors, had long held the land in dispute, 
could be lawfully dispossessed by the defendant, 
who claimed it under a pottah recently granted 
by the zamindar, — Held that the matter was not 
one for adjudication under the Rent Act, not be- 
ing a question between landlord and tenant. 

Afa Khan v Kishen Moonjoree Dossee. 

WRI1864, ActX,17. 
Mofuzzel Hossein V Tussooduk Ali Khan. 

W R 1864, Act X 89. 
Ufsuroodcen v Akbur AH. 

2 W R Act X 77. 


86— Suit where purchaser is 


opposed— Suit 
against zamindar by purchaser of transferable te- 
nure. 

A cape where the zamindar opposes the entry 
of the purchaser of a transferable raiyat’s tenure 
would come under the Rent Act. 

Degumburee Debea v Shamasoonduree 
Debca. W R 1864, Act X 81. 

87— Suit for land— Suit for declaration of 
right to share in produce of trees— Act X of 1859 
8. 23, cl 6. 

A suit for the declaration of the right of the 
plaintiff to a share in the produce of certain trees 
on the allegation that those trees were planted by 
a person whose rights had passed to the plaintiff 
by a bill of sale, is not cognizable under the Rent 
Act. Ramzan AH v Anwar Ali. 

2 B L R Ap 19.- 11 W R S2. 


82— Suit by purchaser against raiyats and 
zamindar. 

A suit by the purchaser of a mokurari tenure 
against the raiyats and the zamindar for illegal 
dispossession and for establishing permanent 
title to the property should not be brought under 
the Kent Act. Nobbo Doorga Debee v. Kis- 
tareenee Dossee. 1 W R 48 

Kanaye Mollah y Debnath Roy. 

3 W R Act X 161 
Oomadhup Bhut v Mahomed Luteef. 

1 W R 229 

Gokool Pershad v Rajendur Kishore Singh. 

W R 1864 Act X 4. 


88— Suit to establish right to use and cut 
trees. 

Meld, that a suit by a cultivator to establish 
his right to cut and make use of the trees situate 
on the borders of his holding was not a suit • of 
the nature triable under the Rent Act, 
Puchooa y Mahomed Tala Assud-oollah. “ ' 

|2 Agra 217. 


83 —Suit for confirmation of title and posses- 
sion. 

A suit for confirmation of the plaintiff’s title 
and possession as shikmi talukhdar under the de- 
fendant is not cognizable under the Rent Act. ^ 

Brojo SoondurMitter y Ram Chupder .Roy, 
2WRActX40. 


There must have been ejection, therefore a 
pSf it for B^^nance’jcl k '%e holding ' 
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from which the plaintiff was not actually ejected 
does not come within the Act. Dowlat Rai v 
Gya Misser, 2 Agra 95. 

90— ‘Suit by holder of lease who has never 
been in possession. 

JSTor does a case where a plaintiff sued to le- 
cover possession of land of which he had never 
been in possession, but which he claimed under a 
pottah alleged to be valid on the allegation that 
he had been illegally ejected. Jodoo Nath 

Gliose Y Sooklimoye Dossee. 

1 WR 201 

Notes: — Fol. 2 Agra 181. 

91 — Suit by purchaser who has never obtain- 
ed possession. 

So with a purchaser of an under-tenure who 
has never obtained any real substantive possession. 
Anund Nath Roy v Jutimejoy Biswas. 

8 W R 240 

Notes:--Ap: 13 W EF B 21. 

92— Ejectment of cultivator— Dispossession of 
former. 

The disturbing or dispossessing the cultivators 
is tantamount to ejecting and disturbing, in the 
receipt of rent, the farmer to whom they pay rent, 
for which a suit will lie under the Rent Act. 
Lungut Mahtoon v Rameshur Roy. 

W R 1864, Act X 54 

93 — Mode of dispossession. 

It matters not how the ejectment is brought 
about whether under colour of award of a Ciimi- 
nal Court or otheiwise ; so long as it is between 
landlord and tenant, the suit to lecover the posses- 
sion can be brought under the Rent Act. 

Muthooranath Koond v Sameeruddee 
MoHah. 1 W R 42. | 

Umrit Lall Barter jee v Bhoohim Mohinec * 
Bossee. 7 W R 24. ' 

94— Dispossession irregularly made— Act X of ^ 
1859, s. 23, cl. 6. 

Where a zamindar pursues his right to eject 
in a manner which is not legal, possession will be 
restored, although, if the Kamindar had proceeded \ 
legally, he could have ejected his raiyat ; such t 
cases are contemplated by s. 23, cl. 6, of Act X t 
of 1859, and Bengal Act Vill of 1859, s. 27. I 
Guxiga Gobind Roy v Kala Chand Surma 
GAUgaoIy. 20 W R 455. C 


3 Bengal ActS“( Rent Acl VIII of 1869 
&X of 1859) S. 27 '»Oont(i, 

^ 95— Suit to set aside illegal ejectment- Cause 

^ of action, — 

Where a tenant was restored to his holding 
^ by a decree to set aside the auction sale of his 
right.^Meld, that the cause ot action for the 
- tenant to sue under cl. 6 , s. 23, Act X at 1859, 
r arose on the zamindai’s refusal to admit him in* 
to possession his holding; and a suit brought 
b within one year from the due of sucb refusal, 
k which was practically an illegal ejectment by 
. the zamindar, would not be barred under s. 80 
L of that enactment. Luclimuu Singh v. 

Mahomed Hossein, 1 Agra, Rev 42, 

96— Suit by tenant— Suit by shikmi talukh- 
dar foi possession. — 

> A bhikmi talukhdar may sue under the Rent 
Art to recover possession. 

Raj Chunder Surma Gossain v. AH Newaz 
W R, 1864, Act X i33. 

Pjovkled he sue the zamindar, and not 
only in respect to a portion of his tenure. 

Hur Pershad y. Mata Buksh, S Agra 225. 

97— Suit by lakhirajdar. — 

A suit by a lakhirajdar does not come within 
the Act. Gooroo Pershad Roy v, Nimaye 
Chand Putshani, 3 W R, Act X 5 . 

98 — Suit by patnidar.— 

A suit by a patnidar against the zamindar 
may be brought under it. 

Tliakoor Boss Mozooindar v. Radha 
Soondery Bossec, 2 W R, Act X 3 , 

99— Suit by dar-maurasidar.— 

Where a zemindar sold a maurasi tenure for 
arrears of rent, and purchased it himself, and 
then evicted the dar maurasidar,and made a fresh 
settlement for the tenure with a third party.— 
HM, that a suit for ejectment by the dat*maura- 
sidar against the zamindar was cognizable under 
the Rent Act. Wooma Stinkory y. Ally 

I Ashruff; W R, 1864, Act X 96. 

100 -Suit by tenant with right of occupancy.-* 

So is a suit to recover possession by a tenant 
with a right of occupancy, illegally ejected by 
the zamindar, with or without the assistance of 
the Collector. Ram Bhujun Bhukut v. Ketaye 
Rafn Chowdhny, 6 W R, Act X 21. 

Taranath Bhuttacharjee v- Obhoy 
Chum Haidar, 7 W 471| 
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Notes:— Biss: 12 W R 28i. 

101 — Suit by tenant with right ot occupancy.- 

Where plaiatiSs alleged themselves to be te- 
nants with rights of occupancy, and as such not 
liable to ejectment by defendant, the owner o£ 
the land, under a religious grant as alleged by 
them (plaintiffs). — that B'e spit was exelu- 
sively cognizable by the Reveuue Court, under 
cL <5, s. 23, Act X of 1859. Sewak Ram v. Ram 
Bhawan Ojha, 1 Agca 212. 

102 — Suit to recvjver possession as heir of 
occupancy raiyat. — 

Where the plaintiff sues on the ground that 
having been in possession of, and cultivated, Und 
of an occupancy raiyat during her lifetime, he is ' 
entitled to succeed to possession at her death, he 
might sue under the Rent Act, but when, nevor 
having been in possession, he claims as heir by 
Hifida law to succeed to the occupancy right, he 
should not. Pern Kooep v. Upper Balee 

Singh, 2 N W 

103 — Suit by zamindar to establish his right 
against maafeedar and for possession — Act X of 
1859, s 23, cl. 6. 

Held^ that the Rent Act, which refers to suits 
to recover occupancy in any land, farm, or tenure 
from which a raiyat, farmer, or tenant has been 
illegally ejected by a person entitled to receive 
the rent, does not apply to a suit brought by a 
zamindar against a maafeedar to establish his 
right as such, and to recover possession and mali- 
kana allowance secured to him at the time of set- 
tlement. Radha Moone** v. Kishna, 

2 Agea, Pt II 188. 

104> — Bengal Tenancy Act (1839), kSs. 82, 37- 
JE i ectraen t — Li mi tation. — 

An occupancy raiyat. who is ejected in con- 
travention to the proviso of s. 22 of the Act, has 
his remedy in a suit for illegal ejectment, within 
one year from the date of ejectment under S. 27, 
Golabolee v. Kootosbooilah Sircar, 
4 Cal 527. 

105 — Suit to recover possession after eject- 
ment.— 

Where a raijatj having a mere right of oeou- 
paney isr certain )and> has wrongfully dis- 
% the his sill itewer 


Bengal Ads ( Rent Ad Vill of 1869 
& X of 1859 ) S. 21-uontd. 

possession must be brought, under s. 27 of Ben- 
gal Act Vni of 1»C9. within one year from the 
date of dispossession. Brindabun Chunder 
Sirkar v. Dhununjoy Nushkur, 
5 Cal 246; 4 C L R 443. 

Notes.— Ref: 7 G L R 103. 

106 — Possession under zur-i-peshgi mortgage 
— Landlord and tenant— Limitation. — 

Where the plaintiff claimed a right to enjoy 
possession of certain land for a term of years on 
I the footing of a mortgage transaction ( zur-i-j e- 
I shgi), It having been a part of his contract with 
the mortgagor-defendants that he should repay 
himself the rioney advanced by taking the rent 
reserved on the zur-i-peshgi lease during its pen- 
dency. — Held, that the relation between the par- 
ties was different from that, of landlord and ten- 
ant contemplated in Bengal Act VII f of 1869, s. 
i 27. and that the suit could not be governed by 
1 the limitation prescribed in that law. 

Paring Dutt Roy v Fekoo Roy, 19 W R 160. 

Not<^S:— Fol: 19 W R 431. 

107— Ejectment by a suit against person en- 
titled to rent.— 

The only suits for recovery of possession that 
aie cognizable under the Rent Act arc suits by 
a tenant who has been illegally ejected by the 
person entitled to receive the rent of the land or 
tenure. Raj Coomar Singh y. Rajbunsee 
Kooer, W R, 1864., Act X 108. 

Luckee Preea Dabea v. Juggodumba 

3WR, ActX8. 

Hofiseinee Khanuni v. Rubia Khanum, 

5 W R, Act X 14. 

Debraui Dossi v. Shital K*»reegur. 
Niluniber Sen v. Harantiud Sooree, 

W R, 1864, Act X 10. 
Gobind Moni v. Rajendro KishoreChow- 
dhry, 15 W R 18. 

108— Sait against ijaradar-Act X of I 859 ^g _ 

A suit on the ground of illegal ejectment can 
be brought where the defendant is the ijaradar 
entitled to the rents. — A case under s. 27 Bene- ? 
Act VIIC of 1869, where it was held that «perso^ 
entitled to receive tho rent” means '‘all 
sons'' if there are more than one; and lyhen the 
^ . suit wm bitou^ht ag^ainst w ^ 
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occupancy brought a suit on the ground ol illegal 
dispossession by the new zammdars. Held, that 
the suit was maintainable under the Rent Act. 

Sheo Prokasli Misscr v* Fukeer Roy. 

18 W R 20. 


alAcls-( Rent Act Vlll of 1869 
&X of 1859) S. Tl-Gontd. 

, it was held that the section would not 

Gobind Monee v. Rajendro Kishore 

Ibfy. , 

‘ Broio Mohun De Sirear v. Dengu, 

^ 7 C L R 141 


113.— Suit after eiectmpnt by purchaser from 
Government. — 

The Government purchased the zamindari 
rights in a pergunnah, under Regulation XXI of 
1822, at a sale for arrears of Govermnent revenn# 
and re-settled one of the taliikhs in the pergunna 
which talukh, had been created subsequently to 
the Decennial Settlement, with the plaintiffs as 
talukhdars. Subsequently, and after the expira- 
tion of the terms for which they had re settled 
with the plaintiffs, the Government sold their za- 
mindaii rights to the defendant, who ejected the 
plaintiffs. In a suit by the plaintiffs for posses- 
sion,— that it was pioperly brought under 

the Rent Act. Assanoollah v Obhoy Churn 
Roy 13 W R, P C, 24; 13 Moore’s I A, 817. 

Suit against other than person entitled 

to rent.— 

If a tenant in a suit to recover possession of 
land from which he has been elected finds it ne« 
cessary to implead a person other than the per- 
son entitled to receive the rent of the land, he 
should not bring las suit under the Rent Act. 
Rittoo Raj Rae v Juggeshur Ra? 

1 N W Pt U, p 40, Ed 1873 98. 
buffer Mytce v Mononhur Sirdar 

IS W R 38^. 

Amirta v Nund Ktshore 2 Agra 883. 


•Ejectment not directly by landlord, 
ig a case of ejectment within the Rent 
1 must have been some direct act on the 
e person entitled to receive the rent te- 
sting the tenants, either personally or 
vauts, or by joining with those who ac- 
3 ted them, doykisseti Mookerjee v 
odun Kulliah, W R, 1864, Act X 90. 
V Huro Ch under Shaha, 

6 WR?ActX90. 
i AH Khan v Gholam Hyder Khan, 
1 W R 313. 

oosoodun Chuckerbtttty v. Nufur 

1 W R 196. 


•Limitation, 


Chucker butty 


111— Ejectment not by zamindar.— 

A suit by plaintiff complaining of having been 
ejected by the defendants, who were not the zamin- 
dars of the Und in dispute, or the persons entitl- 
ed to collect rent from the plaintiff, cannot be en- 
tertained under the Rent Act. The mere allega- 
tion of the defendants that they were the zamin- 
dars, unless admitted to be true by the plaintiff, 
will not give jurisdiction under that Act. 

Kifihun Mohun Singh v. Toolsee Singh, 
2 N W 102. 

Ram Dchttl Pandey v. Kashcc Rawut, 

14 WR232. 

Hurish Chundcr Roy v Shonashcc 

14 W R 466. 


Dalai, 


112— Suit by raiyat for possession against 
transferees of zamindari.— 

ownership iff a zamindari having changed 
hf^^^s under a decree, a miyat fl rfebt of 
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has been illegally ejected by the defendants, them- 
selves only tenants, and not zamindars, is cogniz- 
able under the Act Jey Singh V Moorlee 
2 N W 98, Agra, F B Ed 1874, 194. 

Notes:— Fol: 3 N W P 48 

116~S 27-Suit for possession of land assigned 
as security for a loan — Act X of 1859 s 23 cl 6 and 
s25. 

Neither cl 6, s 23, nor s 26 of the Kent Act, 
applies to a suit for recovery of possession on ex- 
piry of assignment of land assigned over for a 
term of years as security for a loan and as the 
means for its repayment. Khettnr Mohttn 
Paul Y Ham Coomar Paul 5 W R Act X 2. 

117— S 27-Smt against person entitled to rent 
for wrongful ejectment— Act X of 1859, s 23 cl 6. 

A, after the grant of a patni talukh to B, 
fraudulently, granted a pottah of the same land to 
his own daughter, and bj means thereof she inter- 
vened in a suit by B against a laiyat for rent, and 
proven fed B from recovering in the suit, Ilpld that 
this was evidence to support a suit by B against 
A under Act X of 1859, s 23 cl 6, for illegally 
ejecting him from the tenure, and the pottah be- 
ing a mere d>*vice. Notwithstanding the daughter 
was joined as a defendant in the suit, the suit 
could be entertained under the Rent A^t. 

Hurec Dyal Chukee v Biriessurce Dossce 

Marsh 604. 

Notes:— Ex: 6 W R Act X 19. 

118. — S.27'Question of title— Ejectment-Limi 
tation. — 

S 27 of Bengal Act Vlll of 1869 applies only 
to such suits for possession as the Court is asked 
to decide irrespectively of any title, but simply 
on the ground that the plaintiffs have been oust- 
ed otherwise than by legal means, Forbes v 
Sree Lai Jha 8 Cal 365. 

Notes.— ^ef: 17 Cal 926. 

119-S 27-Suit for possession-Title -Limitation. 

The limitation provisions of s 27, Bengal Act 
Vril of 1869, have no application to a case in 
which the plaintiff relies upon his title and seeks 
to recover possession upon the strength of that 
title and in which the defendant denies that 
title. B L E Sup Tol 628: 7 W R U6, 21 W R 
5J ahd 7 Calc 442 re:^erTed to. Joyunti Basi 
y JI|abome4 30^ thm 9 Galu 423 . 

w 1 0. V 

1 1 * i . i ^ 
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Notes: -Ref 17 Cal 926; SOWN 446; 31 Cal 
647 F B. 

120— S 27-Landlord and tenant-BIspossession 
by landlord-Suit for possession- Claim or declaration 
of Title. 

The plaintiff having been dispossed by his 
landlord sued to recover possession. Held, that 
the insertion in the plaint of a claim for declara- 
tion of the plaintiff’s title is not suiffeient to 
prevent the application of the limitation preserf- 
bed by s 27 of the Bengal Act VIIl of 1869. 

25 W R 217, distinguished Imam Bukfih 

Mundul V Mottiin Mundul 9 Calc 280. 

Notes:— Fol: 12 Cal 606,- Ref 17 Cal 926. 

121. S.27— -Suit for possession on declaration 
of title— Limitation. 

Where a suit was brought to recover posses- 
sion of land of which plaintiff alleged that he 
was dispossessed by the zamindar in Jeyt 1281 and 
the /amindar rejoined that plaintiff had relinqui- 
shed the greater portion of the land in suit in 
Bysack 1280, and was now barred by limitation. 
Held tha»-, as this was a suit to recover posses- 
sion by establishment of title, plaintiff was at 
liberty to bring it within twelve years, and was 
not barred by the lapse of one year. An objection 
of limitation is not most suitably sustained by 
evidence of relinquishment from a period the 
lapse of time from which exceeds the period of 
limitation. Dhurjobutty Chowdrain y Cha- 
mpoo Mundul 25 W R 217, 

Notes:— Diet: 9 Cal 280. Ref: 17 Oal 926. 

122. — Bengal Rent Act VIII (1^69) s. 27-Suit 
for possession and mesne profits— Defendants— 
Tide. 

A plaintiff brought a suit for possession 
of certain lands “ by establishing his howla 
right ” and for mesne profits, against a former 
talookdar, a shareholder of the talook in which 
the lands are situated and certain ryots who paid 
rent to the first defendant. Held that it is not a 
suit to recover the occupancy of the land from 
which the plaintiff has been illegally ejected by 
the person entitled to receive the rent within 
the meaning of s 27 of the Act and is mi gfverh- 
ed by the limitation provided by that ^e^tion. 
Ashanoollah v Ramdhoue 
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Rent Act VIII of 1869 
59 ) S. 21-Gmitd. 


B«*ngal Acls-( Rent Act VIII of 1869 
&Xofl859) S. 21 Oontd. 

123— S.27-QuePtioii o! title—LimitatioD. 

^r) a suit to recover possession of certain^ land 

as iLc ancestral maurasi mokurai'i 30‘e of tlic 
plaintiffsfrom ivhich they hadbeen dispossessed by 

the defend ^nt, the latter denied the dispossession 
and alleged that the plaintiffs had themselves re* 
Unqnished th--^* land in question. Is was found, 
although the alleged title was not proved that the 
plaintiffs had established an occupancy riaht, but 
had been dispossessed by the defer dant. 
On appeal it was contended that the 
suit was barred under s. 27 of Bengal 
Act VUl of ISGy as not having been brougnt 
Avithin one vear from the date of the dispos- 


jr one year's linufcadon under s. 27 (ff 
.ct ¥ill of bat was maintainable 

3 years from the date of the cause of 
12 G il distingnis^hed, 

Basarut' Alt y Altaf Hosain. 

14. Cal. 024. 


17 Cal 920; '80 W N 446; Bl 


Holes , 


CaIG17F B, 


Distinction between 


prescribed by « 27 of the Rent Act. thercture cna 
notanpply. Tamiziiddin Munslii v Hnro 
Natlr Pal 9 C L R 253. 

124.— S 27'-Suit for possession— Question of 
title- Limitation. 

Where the plaintiff alleged that, he was the. 
holder of a jote under the defendant by whom 
he had been forcibly dispossessed, ami sued for 
declaration of his title and for restorarion tu 
possession; and the defendant did nob quesBon 
the plaintiff’s tenure, nor his original title, but 
denied the forcible dispossession, and alleged tliat 
the plaintiff had relinquished the land,— i7c,V 
that the suit was not one to try a quest.i<m of 
title, but was governed by the one year’s period 
of limitation prescribed by s.27, Bengal Act Yill 
of 1869. B L R Sup Vol, 1020; 9 W R 5!rl, 

9 Cal 280, approved. Srinatli Bliattachnrji v 
RamRstanDe. 12 Cal 606 

Notes;— List; U Oal 634. Ee^: 17 Cal 9^6. 

12K— S. 27-Limitation —Suit for possesRion— 
Question of title. 

Where the plaintiff alleged that he was the 
holder of a jote under the defendant by w'hom he 
had been foietbly dispossessed, ami sued for a 
declaration of biR title and for recovery of pos- 
session claiming a right of occupancy, ' and the 
defendant, while admiUing that the plainlill had 
for one or two years been a tenant of a small 
portion of the land in suit, dent^^ hia, title to 
the remainder, or that he had j acquired a right 

« 4 Vvfft AYift if. frtr 


sue in respect, of fcrespasa on imj unut;ri.Huu.i« wx- 
thongh his name has not been registered in the 
manner contcmplaled by S. 27. 

The plaintiff purchased an under-ten nre at a 
sale in execution of a maoey-decree ag«in,9t the 
holder of llm nnder-teriiire. t^ubseqaenny the 
uTider-tennre was ;main put np to sale in execu- 
tion of a decree again^l th-i same deiendimt ob- 
tained by wnino <‘i ids landlords for theif 
of the rcc-t, .and the defendant No. B pnrebased 
at this sale. The plaintiff sued for recovery of 
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Bengal Acts ( Re d Act ¥lii of 1869 Bengal Acts-l Rent Act VllI of 1869 
ax of 1859) S. 27-6w.^rf. a X of 1859) S.n-OoMid 

with tho proviBuui the 1‘iw.lie or a person claim- an unHer-ienanfe who has paid his rent, for rent 
ing through him cannot be aliovved, in a snbse* . due from Ids leasor to the superior landlord, lies 


qus^nt suit, to coiitesb Uie title, of a piir- 

chaser for value of the same tenor.-, sold under 
S. 108 of the Act. 

Wluit passes at a sale' under S. 103 of the 
Act is the tenure itsedf, and not merely the 
right, title andi interest of the judgment-deVAor 
ill the tenure. ( 5 G L J 88; 27 Cal 789; 
21 W 1X94 Fol; 4 0 L J uB; 12 O il 24; 18 0 W. 
N 270; 15 W ll 6; 17 W IX 352 Dist.}. 

Niladri Mohat-ti v Bichitranund Roy, ^ 
lIndCas2^7. 

128.— S. 27— -Wrongful distraint —Suit for 
damages — Act X of 1850, s. IIB. 

A suit for recovery of damnges, by reason of. 
wrongful distraint, is cognizable under s. ilH of 
the henfc Act, X of ISjii, s. 99 ( Bengal Act Vi 1 1 
of ]869). Ram Chandfa Cliowclry v Soha! 
Patro. 3 B L R, Ap. 74 : tl w K, 539. 

Shumblioonath Banerjec ■ v Tarinee Chtirn 
Bosea 6 W R. Act X, 33. 


129.— S, 27 — W roBgful distraint- 
185/?, ss. 139, 143, and B23. 


.ActX of 


A distrained tlie paddy of B. clloging Giat it 
belonged to 0, who was A’a r^iyat, Xt was found 
that there was no relation of landlord and tenant 
between A and JJ, and that 6’ wms acting in col- 
lusion with A. I) aUempted, under s. 139 Act X 
of 1859, to get possession of. the distraint paddy 
from B and if, to whose custody it had been 
made over under s. 118 of Act X of 1S59, but was 
unsuccessful, in a suit by against J, (■, B, 
and B for damage.s, — fieUl that the suit was one 
falling either under s. 1.39 or s, llS of Act X of 
1859, and came under s. 23 of that Act, and was 
cogni/able under the Kent Act. AU suits which 
are specially provided for hy Act X of 1859, and 
which arise out of tlie extreise of the power of 
distraint, or out of any acts done under colour 
of the exercise of the said power, are within the 
provisions of s. 23 of that Act. Joy LslI 

Sheikli V Brojonath Paul Chov/dhry. 

' 9 WR/i62. 


under the Kent Act. Gholam Ally v Nundaya. 

Marsh, 264?: 2 Hay, 108. 

181.— S, 27 -Wrongful distraint — Suit to set 
aside collusive decree for rent— Question of title. 

A suit by A to set aside an alleged collusive 
decree for rent obtained by i? against C, under 
which decree A was ejected from his lands and 
bis c’-ops seized, is distinguishable from a case of 
illegal dislraint by a landlord. Such a suit rai- 
ses a question of title; and should not be brought 
under the Rant Act. Goopenath Dtitt v 

Freonatli Sircar. 6 W R, Act X, 7, 

132. — 3. 27— Wrongful distraint — Suit for 
properly illegally distrained. 

A suit by a raiyat fnr the recovery of the 
value of his property iileaally distrained as the 
property of another raiyat is one which should 
bo brought undGr the Kent Act. Ram Bhisto 
Acliarjee V Cheyt Lall Tewary. 

15WR,451 

133. — S. 27 — Wrongful dislraint-.-Illegal 

difttraiut of crops— Suit for damages. 

Certain sub-lessees sued the zemindar^ and 
others employed by him for the value of crops 
seized and carried away under a certificate as 
was alleged by the defendants, granted to them 
by the Collector, bub which they failed to pro- 
duce. Held the suit was properly brought under 
the Kent Act. Rsdha Mohan Naskar v Jadu 
Nath Das. 3 B L R, A C, 261: 

12 WR68. 

I34r,-— B. 27 — Wrongful distraint— Misappro- 
priation of distrained crops. 

The Kent Act makes no provision for a case 
where, before the sale of the distrained property 
because the defaulter paid the debt demanded by 
the landlord, the crops distrained and alleged by 
the plaintiff to be his were made over to the 
raiyat, who, the plainbiK stated, had misappro- 
priated them. In such a case a suit for damages 
cannot be brought under 
Gnreeboollali v Syef< 


293. BiSAiB aiiimb cmL bigisst. 4 
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B6ngal Acts-( Rent Act VIII of 1869 
&X of 1859) S. 28 -Condd 

A suit under Si 28, Bengal Act VlII of 1869, 
asking the Court to determine the rate of rent 
which plaintifi is entitlpd to receive, and offering 
to execute a pottah at that rate, must be accom- 
panied by an unconditional offer by the plaintiff 
to execute a pottah at the rate directed by the 
Court. The omission of such an offer is fatal to 
the claim, and plaintiff has no right to make it 
a condition to the execution of such a pottah 
that all previous arrears should be paid at the 
rates to be so fixed. Relly v Jtidoo Nath 

Ghiittuck. 25 W R,175. 

136 . — S. 28*Suit by co-parcener to assess sir 
land— Act X of 1859, <=«. 23, cl. 1. 

Meld that a suit by plaintiff, a co-parcener in 
the land in question, against another co-parcener 
holding as his sir land, to assess the same, was 
not one cognizable under the Rent Act. 

Jodha Singh y Omaid Singh. 2 Agra, Rev, 5. 

137 . — S. 28— Resumption, effect of— Creditor 
of tenancy. 

In a suit in a Civil Court a decree was ob- 
tained in 1863, declaring the land of the defend- 
ant “ to be resumed and subject to assessment of 
revenue, the amount to be fixed by the Collec- 
tor, ” — Meld that the decree was conclusive, that 
the lands were not considered mal at the time of 
the settlement in 1790; and, further, that their 
resumption in 1863 did not create a tenancy, and 
that therefore s. 28 of Act VI 11 of 1869 did not 
apply. Forbes v Bhujloo Roy. 

6 C L R 801. 

138. — S. 29— Suit for rent. 

The limitation in a suit for arrears of rent 
brought under the Rent Act, X of 1869, was that 
provided by s. 32 of that Act, and not that pro- 
vided by Act XIV oE 185H. Unnoda Persaud 
Mookeriee v Kristo Coomar Moitro. 

15 BLR, P C, 60 note; 19 W R 5. 

Poulson V Modhusttdan Pal Chowdhry. 

B L R Sup Vol 101: 2 W R Act X 21. 

Notes: —See 19 W R 6. 

139 . *— Special period of limitation. 

The period of limitation specified in Act X of 
1869 has reference exclusively to suits brought 
under that Act. Prosonno Coomar Pal 

Chowdhry v Muddun Mohtm pal Chow- 
dhry 11 B L R Ap., B1 


Bengal Acls-( Rent Act VIII of 1869 
&X of 1859) S. 2%-Oo,cid 

Surbcsstir Dcy v Mahomed Sircar. 

7WR243. 

Notcc.— See 13 W 390, 

140. — S.29- Computation of time according to 
English calendar. 

Hdd^ m accordance with former decisions of 
the High Court, that, for the purpose of comput- 
ing the period of limitation prescribed by s 29 
of Bengal Act VIII of 1869, the calculation is 
to be made according to the English calendar. 

Mahomed Elahee Buksh v Brojokishorc 
Sen. 4 Cal 497t 3 C L R 398. 

And “month” means a calendar month. 
Luchmeeput Singh Bahadoor v Rajcooma* 
rce Dabca. 23 W R 275. 

Kashee Pcrshad Sen Ncogee v Jamir 
Paikar. 2 C L R 265. 

Saroda Pcrshad Ganguli v Fatiali Mahanii. 

10 Cal 913. 

Notes.— Fol: 10 Cil 913. Ref. 27 Mad 424; 14 
M L J 69; 11 Bom L R 926. 

141 . — S. 29- Act X of 1859, s. 32 — Construction 
of “after passing of the Act.” 

The words in Act X of 1859, s. 32, limiting 
suits for arrears of rent due at the passing of the 
Act to a period of “three years al|ler the passing 
of the Act” reier to the date when the Act pass- 
er!, and not to the subsequent date fixed for its 
coming into operation. Peary Mohun Boss 
V Me Arthur. Marsh 637, 

Moran v Bindubasinee Bcbia. 

WR 1864, Acts:, 5. 

Watson V Rutnokant Roy. 
WR,1864, Act X 19. 


142.— S.29-Act X of 1859, s.32 — Suit brought 
for — Period preceding Act. 

When a suit was brought within three years 
from the passing of Act X of 1869, for arrears of 
rent of 1266 to 1269, and three months of 1269— 
Meld that the suit was not barred by limitation 
under s. 42 and that the claim for the arrears 
of 1266 which were not due till 1267, was in tina^ 
though that was a period preceding the pas^i^ 
of the Act. Mashishurce Bossee % Ram Sa®- 
ur Singh. W 186 #^ ^Hc 

I 148-S.2p*ActX of 1869 sJ 
18 If 3^^ I f©.!* 

hr .J ^ 

ft ^ tW^f 
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Bengal Acls-f Rent Act VIII of 1869 
&X of 1859) S.29 "Contd, 

A landlord having obtained a decree for enhance- 
ment against his tenant sued him for ai rears 
of rent. Meld , (with reference to ss. 30 and 32 of 
Act X of 1859) that the suit might he brought 
withm one year from the date of the final decree 
fixing the rent in the suit for enhancement or 
within three years from the end of the month of 
Jeyt of the Fusli or Villayati year for which 
such rent was claimed. Joymonee Dasec v. 
Hurronath Roy. 2 WR, ActX, 5 i. 

See Htipponatli Roy v, Goopoo Doss Biswas 
3 W R, Act X, 19. 

Notes— Fol.2 W R Act X 82. Ref. 3 W R Act 
X 19; 6 W R Act X 77. 

14-4?. — S. 29 = Act X of 18 j9 s. 32— Suit for 
arrears of rent — Cause of action. 

An arrear of rent ia not due within the mean- 
ing of s, 32 Act X of 1859, until the rent itself 
has been determined, Comul Lochun Roy v. 

Moran 2 W R Act X 82. 

145— S. 29=Act X of 1859, s 32— Suit for 
arrears of rent. 

Act X of 1859 does net authorize the re- 
covery of only three years’ rent. Thus, 
where a suit was commenced within three 
years from the end of the Bengal y^ar 1268, the 
plaintiff was held entitled to recover the whole 
of that year’s rent. Doorga Doss Chattrjec v. 
Nobin Mohun Ghosal 6 W R Act X 63 

146— S. 29=ActX of 1869, s. 32— Suit for 
arrears of rent, 

S. 32 Act X of 1859 does not authorize the 
recovery of only three years* rent, but requires 
suits for the recovery of rents to be instituted 
within three years from the end of the Bengali or 
Fusli year as the case may be. Gossain Umur 
Narain Poorcc V Arurut Lall aUas Baboo 
Jan. 7 W R, 301. 

147 — S. 29=Act X of 1859 s. 32-Saifc for 
arrears of rent. 

Under s. 32 Act X of 1859 the rent of any 
portion of one year (1273) is recoverable at any 
time up to the last day of the third year (1276) 
after its close. Bykttnt Roy v, Shtirfoonissa 
Begum 16 W R 523. 


Bengal Acls-( Rent Act Vllf of 1869 
& X of 1859 ) S. 29 ’^Oonid, 

years from the end of the year for which they 
are alleged to be due the fact that damages were 
awarded against the plaintiff in a former suit for 
that year will not create a cause of action. 

Huro Pershad Roy Chowdry v. Wooma 
Tara Debce 15 W R 194. 

149-S 29 — Suit to contest enhancement of rent. 

Where a raiyat’s suit contesting a notice of 
enhancement was dismissed, and the dismissal 
confirmed in special appeal in the month of May the 
landlord’s suit brought in December of the same 
year for rent at an enhance! rate according to 
notice, was held to be barred by e. 32 Act X of 
1869. Huree Kishore Ghose v. Komodinee 
Kant Bsnerjee. 10 W R 41=1 B L R FB 93 . 

Notes:— Dist: 11 W R Cr 17. Ref. W R 
215;213, 3CL J U-*. 

150.— S. 29— Suit for anears of rent. 

The words of s. 59 Bengal Act VIII of 1859 
are intended to apply specially and exclusively 
of Act XIV of 1859 to the same class of 0 a««es as 
those to which s. 32 Act X of 1859 appljied though 
that class cannot now be defined, as it formerly 
could by reference to the jurisdiction of the Court 
m which the cases fall to be entertained. The 
class IS limited to suits for arrears of rent simply 
as ‘ arrears of rent” are defined m s .21 Bengal Act 
VlU of 1869. Gobind Coomar Chowdhry v 
Manson 15 B L R 56; 23 W R, 152. 

151— S.29— Suit for arrears at enhanced rates- 
Limitation, 

The intention of s. 29 of Bengal Act Vlll of 
1869 is that a suit for arrears at enhanced rates 
should not he deferred beyond the third month 
after the year for which enhancement is claimed, 

Glassgott V. Rajehunder Moochy Mundul. 

25 WR 88 L 

152. — S. 29— Suit for compensation for land. 

A suit to make the defendant liable for com- 
pensation in the shape of rent for the land which 
he held in the name of his servant is no|^ Sttit 
for rent to which s. 29 of Bengal Ae| VXll of 
1869 applies. Kishenbutty Misraia y# Robe- 


148 — S 29= Award of damages in former suit 
of a^QB* 


153— S. &9-Suit for arrears of XIV 


of 18o^, s* I ca.X 6 - 
tatfon. 
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Bongal Aols-c Rent Aci ¥111 of iSOS 
&X of 1859) S. 29 •-botU K 

The plaintilTs sued tho defendant^*’ wl o c 

ijaidars of the propeity in which they vtu ci 
shaiers for irreais of rent extending over a ptn )d 
of s’lx years. The suit was first biougl t i i th 
BeTenue Court as then co sharrg h-i i not jo in ^ 
m Ihe suit, the plaintiffs ra ide them defnidim 
and their being defendants preventing the pla ii 
liflfs from continuing the suit in tl e Ktvu m 
Conrt they instituted it afresh in the < lul o 1 
after Bengal Act \ 111 ot J8G9 came int*) ( 1 (i i 
tion 1 he defendants obiecttd that unde tl 
limitation provided by s 21) of that Act uo ju i 
than three years reutcoull bercuoveu'’ but 
the Judge held afiiimmg the decision (fth 
Munsif, that the case was governed by cl it 
s 1, Act Vill of 186<) andthit s\ ytais ci 
could be decieed TleUI^ on spec xl ippc L tl 
High Court that the fact ot the c)‘*htiesi 
made pi o forma, defend ints dii not altei tin i 
character of the suit whu li w iS to i < c o\ c i u 
of rent, and that, therefore the puviMcns < ^ 

29 , Act YlU of 18b9 re ippliedlo iil i 
cree for three years rent only wxs o^vcii 

C^tinga Gobmd Sea v Gobind Clumdei D iss 
11 BL R Ap 31 19 W li 31/ 


154^ -b 29— V( t Vll 1 {'5 C) of 181 ) S - 
l*imit iti jn, Gomputition of pnicl ot~ ^.rr i s 
of rent, suit for 

In suits brought to recover aircon < t i 1 1 i 
perioil of limitotion of thiee > c ars pre \ ided b\ sec 

tion 29 of ActViIl(BC)o£i^Ulsto b .ilu 

lattd from the last day of the Bengal year fclluw 
mg that for which the arrears claimed iie illcg 
ed to be due 1 Oal 791 Woomcsli 

Clt under* Bose y Surjec Kantoo Roy Cliow 
5 Cal 713 G C L R 49 

Sfotes; Over C Oal 325 h B 

1^^— S 119— ActVWl (BO) of 1869, s 29— 
Luhitsi-non, Computation of period of— Aircars 
of root, amt tor 

day on which a suit for rpcovexy of 
W+t l^ayable at the close of the year to 
which it relates, can b^ instituted undei s^c 29 
of Act Till (B 0) is the last day ot the 

third yei&ir from the doee of the year in which 
the rent became payable d Oal 71$, 6 0 H E 40 
overruled. Kasikant y 

^ 7' # 1j ^ #4^ 

M 


li 



^ . _ ACt "C Rent Aci VIII of 1869 
IcfiaiJ ) S. 23 


B«n?jG,i iiOt 


1 


^ 29 

— -bml ici orrors of rent -Suit 

n 1 

1^1 r( 

M t 1 

! ( d it n uit 


SI t 

la 1 

ig } cn 1 rou„ht ui 1881 for arre 

1 s 

n 

It 1 

1 1 ir js stni i jf the ycais I^^Sl 84 

I 1 

1 

i s 

il uiii 1 as the widow and 

1 1 1 1 

( 

tlu 

fo] m ^ d ii” p u nitl it who ^ied m 

U V 

1 

i i 

1 fln^ si \ s net the reprrsenta 

t \ 

ot 

l! r > 

n bir 1 ns ifi ]27o livl adrvpt- 

t i 1 

q 

\ i 

1 lip til J2M 1 lire than th ee 

c 

! >1 

11 c 

tun U cot ( 1 i2bl befsrne due, 

1 ^ 

I W 

in 

t del ndint I*" ipoeticl that 

ri 

1 

timi^ 

in'’ 1 u b nd death 1 had 

! allowed liLi mv 

li Diuc to le iiiui on the sbensta 

oi tl 

pi 

iiitiaa md tlufc the plamtit had no 

obtect 

tl 

id-lotion ILld leveising the 
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1 t 

i ih 

) vn Appetite Omit, that the 

1 li 

Jl f u 

111 ici loi the vem 1281 was not 

1 1 ! 

i 1 

1 11 

I 1 id file tcnuie bid that no 
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a tl ^ 

1 i 5 c^i u^i U ( ^on in respect 
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I) var’eaf t)tl JWitlcr v Kobongo 

1 ^ 

Jl 

Da 

, 7 C L R 233 

J 


( 

} < ioi mu 1 of a Cormei case 

t 1 

the 

11 m 

It cUnn iga lut defendants for 

I ^ 

f 

1 i2 

I iiw, 1 snt foi arrears of refit 

KCU 

- Ll tl 

1 Uj. 

n t ] lab hty a’^is iig out of matters 

1 

Jl 

1 1 

1 1 ( cf a Ilcv nue Couit, 

\ 1 

1 ul 

■^Cl 

1 \ b --pt nil bmitition pie 

tl 

cd 1 

> ^ 

' 1 X d 1859, out % Iho crdi-' 


J Uvifhriii^io \< t Viv of 
t f ihc 1 1 lud 11 u pic^cnt cl mn of a precisely 
su nhi n dure x luijt s^rae pxrtiPsm rbspect 
oi tic V u VIS not oarnd by iho fepecial 
1 milMi >n pn^ ub (I tj s 2 1 Bengal Ant A lU 
of 18b) coiiesponding to s 37 Act X of 1859 
PFOsufino Coemar Pal Cliowdtipy v 
RamdltOii Chatterjee 18 W R 8. 


IbS s 29 Suit forarrcais of lent limitation 
Ceiliin suits biought ui the Collector s Court 
fonent of 1270 and subsequent years, having 
bev n dismi sect m conspquenco of the defehdauCs 
p!< a tb it the whole of tho estatohad 
and that there was no digtipet land foh mbioh 
phiniifl was entitled to any 
plaintiff' was obliged to bring A qwil fiiJitto 
estaiihsh bm right to recover those t|aK 
obtained x decHe? he brought a fhft f<^r 
of Jj.nf Crow 1271 to but obtained a deoT^ 
for tta rest* of IteA J* 


b»r the years previous' to ’llf7 "having 
been consid.crccl to be barred- Hr.ld that thi^ 
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B3ngal Acts-^Rent Aci ¥!!I of 1089 
&X of 1859) S 29~0’j>,n 

decision was as tbuo was nct-hni ? opr 
venfc tbe plaintiff ft m ii cl Iinj^ in Ihc c i i siit 
which he brought oraryptiiius i*" i. cl ni 
for rent as vvrll as lor decUi iti in f f i ^nt 
Btiroda Kani* Boy y Cliunder Coom ir R >y 

9i\YR uSl 

159 S \ct X of IS^ } M 1 1 r C3\f 

rent in cash and kind Mith dcclaintnn cX pi an 
tiff s right 

4si\tX lO Ttco^er rent in c»sa and i in I « hul 
cbmpfchendc 4 adaim to havi a fpi cda slnr 
of the rent df cl iT’c 1 is th | i ip ‘•t cl 1 i 
tiff was hell to bt one 'wnicii c < ( I t ) i 
log 110 del ^ct X )t vvcull h / i i 1 tr 

entertain and th< ref ire tjb t ind r Mn 
the lirmtalion picsci IP l n, i \ i A I I 
18b9 s 39 but by the oi li lu’^ 1 1 \ nl tn tilion 
Ilecra bitigli v Mi n / 1 1 tin i^li 
2 IV Ev. > 

160 — *> ^9= 4c^ X of 1 95 ), s 3i ~P n 1 iic^ f f 
suit kr ei hanccu nt - i i n tiiion 

I he Ihree jears Uniita ion provided 1 / s P 
Act X ot 1859 IS in g neri' Iti i li dc s nc 
admic of any c\cpption« c ^ tht p nl no I i 
suit for enlunotmon^ fo! ur w 1 t -s in 
tation in respect to the rent lor i3bj 
Kohokantli Dey v Boro lakinili Roy 

I \/ R 100 

Bakliicia Dabea v Eomesli Cl'a'snd r Bitt 

i Yi R lh2 

Notes — r ) 7 B L 1\ x\p| y 2b 
iBi-h 29 Giant of per winnah Contingency 
When a pcrsrn leN hnlundn i 1 i nl fat 
and subsequently grsnts i perw mu di nn 1 rt iL 
mg not t > a'*!? for rent till i ( it u co tin nc> 
occurs the pciwanuah wdl ot dtn thr d 
agreement so f w is to i u cu t limd do * "'tij ly 
ing lo a huit for rent Be bee v Mabomc d 

CS'kofisiy I Itid Jur N hSi 

l6^r^0 2^==»ActXof 1859s32 ^ msf >! action 
— ephilncement of arrears of u nt 

A suit lor arrears of rent at men an ei nt® 
If than three yen* after tb^ j(nt 
had acerneil dae, waS held to be bcireci 1 v lnp*-G 


of time under 32 of Act X of ISiH 


it, Was coinmcneed within one jear 
a decree ms'le la a suit broo^f 


Bengal Acfs-( Rent Act VIII of 1869 
&X of 1859) S. 29 •^Cofitd, 

f nidl'^d to enhance The cause of action was the 
no i pipnont of the rent at the enhanced rate, and 
nft the dccKiation of the Civil Court that the 
plamtitr had i right to enhance Doyamoyee 
Chowdi’anee v Bholanatli Ghose. 

BLR Sup Vol 592 6 W R Act X 77. 

?j = Aet X of 1859, s 32-Suit tot arrears 

of rent 

riio plaintiff had sued the defendant at the 
en 1 of the year 1272 to r'’Cf)ver arrears of rent for 
1371 and to eie''t him foi nonpayment. The 
] Ur ti n hstfd till 1276 when the plaintiff oh- 
♦ i td i di tree w hieh, however was not ex<»cated 
IS C c lefen Imt paid the amount and costs with- 
iiliUundn>s In 1276 the pla ntiff brought* 
tl 1 cult to recovei the rents of 1272 and of sub- 
rqiPntyAais Jlrl d ilmt the plaintiffs claim 
loi tlie T nts of U72 was not barred by the 
li c of thr ( years under s 82, Act X of 1859 
Duidyal Parnmanik v Radha Kishori Dcbi 
8 BLR 536 17 WR415. 
iFlian Chandra Roy v Kh»ja Ashanulla 

8 B L R537 note 16 W R 79 
Contra, Msdhub Chundes’ Ghose v Radhika 
rhowdhrain. 7 W R 405 

llijtcting m\icw of same case in 

6 W R ActX 42 
Iliironftli Roy Chowdhry v Golucknath 
Cbowihry 19 W R 18 

Botes -See 17 \Y B415 

9<)s:Aefe X of 1859 s 32 — Sale for arr errs 
f ient-''aie afterwards set aside-Subscquent suit 
h r 1 rfar*. of rent 

A 1 rammdar, sold thoughts of B his patffv 
Hi, i )r ir ( ir*. of rent under Regulation Ylft of 
1819 Th s sale was subsequently sot aside 
tl c niit 1 1 B for irregularity A then sued B fqr 
d e ariears under Act X of 1859, and B raised tha 
I fc.n{ e that the suit was barred, more thh^ 
years having elapsed from the close of the year 
m wl ich the air^.ars became due. ^ 

mg the deeision of the High Cog!^t) 
the setting aside r f the patni sal9, the patnidar 
took bafk the estate subject to 


paV the rent and that the particular 


elaimed te taken % 


l,v? 


la ft suit bronghl 1 *« !w 
la5nt!fE Wjgf- 

.'¥f} ) lijrt II 


PI® 

'Ih- i-ii' 


''■C - • 





303 


DESAl’S CENT. CIVIL DIGEST 1811-1912, 


304 


m 




# 


p 








; 4 :| 


Bengal Acls-i Rent Act VIII of 1869 
&X of 1859) S. 29 -Gontii, 

tlir<*e years from the close of that year. | 

Sw^pnamayi v Shashi Mukhi Baramani. 

2BLR PClOill WR, PC, 5: 

12 Moore’s I A 244?, 

165— S 29-Suit for arrears of rent-Allowance of 
time occupied by suit for ejectment. 

Where limitation is pleaded in a suit for 
arrears of rent, deduction must be allowed to the 
landlord for the time he was suing to oject defen- 
dants as trespassers. Eshan Chundcr Roy 
V Khajah Assanoollah 16 W R 7^. 

Notea-DIst: 3 Cal 6. Bef: 17 W B 415; 19 W 
R 18; 3 Cal 817, 23 Cal 205, 6 C L J 273 
P B, 11 0 W JN 983 F B : 35 Gal 34 F B. 

166— S. 29=1 Act X oi 1859, s.32.Suit for arrears 
of rent —Assignment of rent in payment of bond. 

Plaint! CF, a zammdar, being indebted on a 
bond, gave the bond holder an assignment on 
the patni^ars for the greater portion 
of the patni rent to be paid 'to the 
bond-holder until the debt was liquidated. The 
bond-holder, not receiving his money sued the 
eamindar in the Small Cause Court, whereupon 
the zamindar brought this suit against the patni- 
dars for the rent due. The lower Appellate 
Court, leversing the decision of the first Court, 
held that the claim for the rent of 1273 was not 
barred by limitation, because brought within 
three years from the time that plaintiff knew of 
the non-payment of the rent by defendants. Held 
upon the principle of the decision of the Privy 
Council in 2 B L R P 0 10 : 11 W EPOS, that 
plaintiff was entitled to recover the rent of 1273. 
Mohesh Chunder Chakladar v Gungamoncc 
JDossee. 18 W R 59. 

Notes;— Dist.' 3 Cd 817. Fol. 6 M L J 14. 

167- S .29“Suit delayed pending final decision 
as to rent. 

A previous suit was brought in 1869 which was 
not finally decided in appeal by the High Court 
until December 1865, the effect of which decision 
was to take the talukh then In dispute out of the 
class of those protected by s. 61, regulation VIII 
1793, and to make it liable to enhancement. Held 
that the plaintiff’s cause of action for rent did 
not accrue until ascertainment of the rent by 
that decision, and that her present suit for about 
five y^^ars’ rent from Ist July 1859, having been 
brought within one year from the date of that 
decision could be maintained. 

Madbub Cliunde<» Gliosc v Radliika Chow- 
PJwifI § W B, Act X. 42 






1 


TTi 




Bengal Acts t Rent Act VIII of 1869 
& X of 1859 ) S. 29-Ocntd 

168— S. 29 = Act X of 1859, s. 32~Suit for arrears 
of rent — Deduction of time when bona fide suing 
defendant as a trespasoer. 

A landlord can be allowed a deduction in 
respect of limitation for the time he 
is suing a tenant as a trespasser, only 
when he is acting under a bona fide belief 
that the tenant is a trespasser, and not in suits 
when, from the cricumstances of the case, he 
must have known of the defendant's right to hold 

as a tenant. Huronath Roy Chowclhry v 
Gulucknath Chowdhry 19 W R 18. 

169.— Bengal Rent Act 1809, s. 2£^Ten- 
ancy in abeyance— Res judioata — Limiwtion — 
Obligation to payment- A patni lease granted to B 
by a zamindar A was assigned by him to C and D. 
C and D applied to be registered as the assignees 
of B after his death. The zmindar objected to 
the registration and brought an ejectmeut suit 
against the present defendants, which suil was 
finally decided against the zemindar by the Pri- 
vy Council in 1874 While this suit was pending 
A sued to recover the rent for 1868 not upon the 
basis of the lease but against C & D as mere tres- 
passers This suit was dismissed on the ground that 
A ought to have '^ued on the lease. The zemindar 
again sued in 1875 for rent of 868 on the basis 
of the lease. The defendants raised the plea of 
and limitation. The contention of 
the plaintiff was that the suit was within time 
on the ground that th#* right to recover the rent 
was in suspense whde the suit regarding the 
lease was pending. JHeld that the suit though 
I ves judicata was barred under s. 29 of Bengal Act 
VIII of 1869. 2 B L R PC, iO distinguished. 

Watsoi &: Co V Dbonen- 
dra Chundei? Mookerjee 8 Calc 6. 

Notes: — Appr 3 Cal 817, Con 16 Bom 141, 

170— S,29— Deduction of time whilst another 
suit was pending — Limitation. 

A sued for enhancem^^nt of rent of certain 
lands for a specified year. On the dismissal of 
this suit, A, more than five } ears after the rent fell 
lue, sued for arrears of rent for the same year. 
Held that A was not entitled to deduct the time 
iccupied in the conduct of his enhancement suit 
from the period which elapsed since the rent first 
fell due in order to hiing bis case within the 
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period of limitation prescribed for such last-men- 
tioned suits by 8 29 of Bengal Act VlII of 1869. 
Brojendro Roy v Rakhal ChunderRoy 

3 Calc 791 

171. — S. 29-Suits for Ariears of Rent— Limi- 
tation Rent Act VIII (B 0) of 1869, section ‘^9 
Act IX of 1891, Sch II Art 110, 

Notwithstanding that rent suits are now 
triable by the Civil Courts aud not by the Reve- 
nue Courts, and that a limitation for suits for 
ariears of rent is provided by Act IX of 1871, Sch 
II Art 110, yet the general law of limitation is 
not extended to suits for arrears of rent and in 
regard to these there is no provision relaxing the 
term within which they are to be under section 
29 Act 71]ICBC)of 1869, 

Oil rl e last d ly allowed by Act VIII (B C) of 1869 
secticn 29 for filing the plaint m a suit for arre- 
ars of rent, the courts weie clof ed, bacause it was 
a holiday and the plaint was presented on the 
next day. Reid that suit was barred by limitation. 

Poulson V Modhu Sudun Paul 2 W R 21 
Act X of Ruling, cited 
Purran Chundar Ghose v Mutty Lall Ghose 
Jakira 4 Cal 50 = 2 C L R 543. 

Notes:— Biss 7 Cal 690 Ref 20 Bom 543. 

172. — S. 29 — Limitation— Suit for arrears of 
rent. 

After the expiration of the period prescribed 
by s 29 of Bengal Act YIII of 1869, a plaintiff 
suing for arrears of rent cannot insist on the pen- 
dency of another suit brought by him for posses- 
sion of the land, as preventing limitation from 
running, where there has been no time during 
which such rent could not have been recovered it 
he had acted on his light of suing for it. In 12 
Moore’s 1 A 244: 2 B L R P C 10, the claimant of 
rent was, nntil the setting aside of the sale that 
had taken place, in the position of a person whose 
claim had been satisfied, The right to sue in that 
case had been suspended and it was therefore distin- 
guishable from the present. The plaintiff’s ancestor 
purclpsed a talukh from the government, subject 
bhe^i;einheld by the defendants, which 
A 01 % brought by tbe plaintiff 


Bengal Ads ( Rent Ad VIII of 1869 
& X of 1859 ) S 29 Goncid. 

finally in 1876, the defendant’s claim to rem- 
ain in possession under another tenure being al- 
lowed, The plaintiff in 1876 sued the defendants 
for arrears of rent for the years 1866- 
1872. Reid that the suit was barred under s29, 
notwithstanding the proceedings of 1874. 

Huro Pershad Roy v Gopal Bas Butt. 

9 Calc 255=12 C LR., 129=9 I A 82. 

Affirming the decision of the High Court in 

Huro Prosad Roy v Gopal Boss Butt. 

3 Calc 817=2 C L R 450- 

Notes:— Fol 11 Cal 745; 12 Cal 258 : 17 Cal 
251, Ref: 23 Cal 191; 206; TOWN 720; 

10 0 L J 517. 

17 3— S. 29-Limitation-Suit for arrears of rent* 

The defendant held a patni in respect of a 
share in a zamindari, which share was held and 
the patni granted by a Hindu widow, who died 
m Pons 1281, The plaintiffs were the heirs who 
succeeded to the zamindari on the death of the 
widow. In Poufl 1284 they brought a suitShgainst 
the defendant for the purpose of setting aside 
the patni, and on the 16th Poua 1285 obtained a 
decree declaring the patni invalid, and giving 
themkhas possession with mesne profits. This 
decree was however, reversed on appeal on the 
6th Srabun 1288, and their suit was dismissed. In 
a suit for arrears of rent from 1282 to 1288 ,-ffeld 
that the plaintiff was not protected from the 
operation of the law of limitation during the pen- 
dency of his suit to set aside the patni, and that 
his suit was barred except as to the arrears ac- 
cruing within three years preceding the suit. 9 
Calc., 256, followed. 2 B. L. R , P. 0., 10, distin- 
gmshed. Sheriff v Bina Nath Mookerjce 

12 Calc 258. 

Notes— Fol: 17 Cal, 251. 

174— 175— S. 30— Agent, suit against-^Uit 

for papers in possession of sadar amlahs. ' * 

# 

It was held that a suit for papers in the^ pos-' 
session of sadar amlahs employed in keeping the 
books of the office, and in performing^ the other 
, duties incidental to the office of sadar amlahs ^ 
artd not mofu^il amlahs, was hot one cognizable 


under the foriher Act, 


androaerain 



307 


DBSAI’S OBNT. OIVIL mOEST 1811-1912. 


308 


Bengal Acts-r Rent Act VIII of 1869 
&Xofl859)S. 30 -Oontd, 

Singh V Lalla Ruttun. Marsh 239; 2 Hay 278 
Oodoy Narain Sircar v Kristo Chunder Roy 
Chowdhry 13 W R 433. 

Notes— Hist: 2 M H 0 R88. Ref. 9 W R 
2 iO F n. 

176 — S. 30 — Agent, suit against— Tehsildar. 
A sail to recover f I om defendant rent collected 
by him for the plaintiffs as their tehsildar, for 
the due performance of which oflSce he had bound 
himself by agreement tinder security, was held to 
be maintainable under the Rent Act, 1850. 
Grant v Ram Tonoo Bhoomick lO W R 83. 
Shristeedhur Bose v Shama Churn GhoRe 

14 W R 53 


Ui 




177— S. 30— Agent, suit against — Tehsildar. 

A claim for moneys collected by the defendant 

as plaintiff’s uhnildar was held tj be one cogniz- 
able under the Rent Act, and the fact that the 
matt-er was leferred to arbitration and an award 
made was held to make no difference. Shoshec 
Mohan Shaha v Sheer Sircar 5 W R Act 

X 13 

178 — S. 30— Agent, Suit against— Naib or 
gomashta. 

The suit of a zamindar against a naib or a 
gomashta for papers, accounts, and moneys collect- 
ed, is cognizable under the Rent Act. Kalce 
Nath Ghosal v Chucidee Churn Sircar 

10 W R 51 

See, however, Kadumbinee Dossee v 
Bhugobutty Churn Ghose. 10 W R 7 

Notes -bee 12 M I A 112. 

179— S. 30— Agent, suit against— General 

muiuigi'V. 

Where an agent was employed as the managei 
of a trading business and as a general manager, 
and in that capacity received rents collected by 
giib-agents employed by the zammdar, that 
a suit for rendition of accounts against such agent 
was not cognizable under tho Rent Act. Butas 
Koonwar v Jankee PerAhad 3 Agra 292. 

130 — Agent, suit against -Agent and sureties. 

A suit by a zamindar against an agent and 
his sureties for money received by ihe agent in 
of the rents collection of the zamindari should be 
brought under the Rent Act. WoozcerAH v 
Doorga Churn Roy 5 W R Act X 79. 

IRl— Agent, suit against-^^it foy accounts 
|rom heir of agcntj— 


Bengal Acls-( Rent Act VIII of 1869 
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Hemhle.—A suit for the delivery of accounts 
under the Rent Act, X of l.Si9,lay against the heir 
of an agCnt,the Act being intended to facilitate the 
recovery of accounts by zamindars, and to make 
the heir of an agent equally responsible with the 
agent. Gowhar Hossein v Ram Coomar 
Chowdhry 8 W R 481. 

182— S. 30 — Agent, Suit against— Suit against 
agent for rent received and misappropriated. 

An agent may be sued under the Bsnt Act for 
rents leceived by him, whether or not he has 
committed, with respect to such rents, an offence 
under the Penal Code. Skinner v Rujub all 
Khan 2 W R Act X 105. 

183— S. 30=:Act X of 1859, s. 33~Agent, Suit 
against — Accounts. 

S. 33 Act X of 1859, gives the ben^^fit of the 
extended period of limitation to a man who shows 
reasonable diligence, but not to one who, having 
the means of knowledge, carelessly neglects to 
investigate the accounts. Dhanput 

Singh Dogar v Rahman Mandal 
2 B L R A C 269: 11 W R 163. 

S. C. before remand 

2 B L R A C 270 note: 9 W R 329. 

184— S. 30— Fraud, Discovery of— Suit for 
an account and for money misappropriated by an 
agent — Agen cy — 

li a Suit for an account and money mis- 
appropriated by an agent, the plaintiff’s allega- 
tion was that be came to know of the fraud of 
the agent on a certain date and that the suit was 
brought Within one year from such date and 
within three years from the termination of the 
agency, ^eld^ that the suit is not barred by 
limitation and that it falls within the provit-o 
of S. 33 of Act X of 1»59. In suits for money 
mivsappropriated the plaintiff gets an extended 
ppriod of limitation of one year, running accord- 
ing to S. d3 of Act X of 1859, from the time 
when the fraud is first known to him In any 
particular case, the Oouit, having regard to the 
nature of the fraud, the facility with which it 
may be known, and the likelihood of attention 
being called to it, may infer such knowledge when 
the means of knowledge first come, or have for a 
reasonable time been, within the plaintiff’s reach^ 
or in other words may hold the plaintiff 
With constructive khQw|ed|e of tjie 
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Court must, therefore, m every such case, as- 
certain when the plaintiff hnd first knowledge, 
actual or constructive, of the fraud. 8 W i? 
Act X 121, a W JR 163 and 9 W J? S29 and 5 
W R Act X 63 referred to. Nilmoni Singh 
Deo V Nilu Naik 20 Calc 425. 

185 — S. 30 = Act X of lc959, s. 33— Suit on 
account stated — Agent.— 

By s. 33 of Act X of 1859, “suits for the reco- 
very of money in the hands of an agent, or for 
the delivery of accounts or papers by an agent, 
may be brought at any time duimg the agency, 
or within one year after the determination of the 
agency of such agenti”. Held^ where an agent 
was dismissed, and after such dismissal rendered 
an account showing a balance due to the land- 
holder, that a suit for such money might be main- 
tained, notwithstandingr the lapse of more than a 
year from the dismissal of the agent before the 
suit was commenced, because a cause of action 
arose out of the admitted balance of account. 
Stimhle -Thai a suit may be maintained 
upon such account stated, in which the period 
of limitation would be regulated, not by Act X 
of 18:)9, but by Act XIV of 1859. Semhle If the 
account so rendered were fraudulent, then the 
latter clause of s 33 of ActX of 1859, that “if any 
fraudulent account shall have been rendered by 
the agent, the suit may be brought within one 
year from the time when the fraud shall have 
been first known to such person.” would apply to 
extend the time. Chowdhry Chattcrpal Singh 
V Foujdai? Roy Marsh 405;2 Hay 509. 

See Pearec Mohun Ghose v Jardine 
Skinner & Co 22 W R 333. 

jjotcs: Ap 22 W R 338. Dist 20 W R 386. 

13-Act X of 1859, s. 33— Suspension 
of agent— Determination of agency. 

If a principal suspends an agent, the agency 
must be held to have been determined within the 
meaning of s. 35, Act X of 1859. 

Muddun Mohun Roy v Gopee Mohun Roy 
WR1864, ActX 8. 

Mahatah Chand v Judoo Mohun Mitter. 

5WR, ActX 91. 

187,-^S, 30= Act X of i859, s.SS—Sui^ against 
agent and surety of agent. 

A auit by a xamindar against his agent and 
the agent's su??ety for money improperly 




Bengal Acls-c Rent Act VUIof 1869 
&Xofl859)S.-30-OonW. 

fiaudulently charsfed by the agent in his accounts 
h barred if not brought within one year from 
the rendering of the accounts, which is the time 
of the accruing of the plaintiff’s cause of action, 
he then having the means of knowing the fraud. 
Mackintosh v Woomesh Chundcr Bose. 

3 W R Act X, 121. 
Haro Churn Narain Singh vRoochecDohey. 

6 WR ActX 30. 

188. -S. 30= Act X of 1859, s. 33— Suit against 
surety of agent for losses occasioned by embezzle- 
ment. 

A suit under ActX of 1859 against the surety 
of an agent employed in the collection of rents, 
for losses occasioned by the embezzlement of His 
principal, is not governed by the period of limi- 
tation prescribed by s. 33 of the Act, but by that 
prescribed by s. 30, namely, “one year from the 
date of the accruing of the cause of action.” 
Beebsmonee vNussecboolah. Marsh, 410 

:2 Hay 510. 

189. — S. ;iO = Act X of 1859, s. 33— Admission 
of amount by agent— Cause of action. 

The principal acquires no fresh cause of ac- 
tion against the agent from the date on which 
the agent admitted the amount which was due 
from him, and executed an agreement to pay it. 
Mahatah Chand v Judoo Mohun Mitter. 

5 W R, Act X, 91. 

190. — S. 80= Ait X of 1859, s. 83 — Fraud pre- 
venting knowledge of rights. 

In a suit against an agent under s. 33, Act X 
of 1859, where fraud is alleged, before applying 
the limitation prescribed by that section, the 
plaintiff should have an opportunity of proving 
that by the fraud of the defendant he was kept 
from a knowledge of his rights. Ram Kant 
Chowdhry v Brojo Mohun Mozoomdar 

6WR, Act, X 20. 

Notes. — 10 W R 5. 

191. — S. SO = ActX of 1859, s. 33— Cause of 
action— Suspension of agent. 

In a suit for the recovery of money in the 
hands of an agent, the limitation prescribed by s. 
33, Act X of 1859, counts from the date nf the 
suspension of the agent, Radhika Pe^llitd 
Chatterjec v Ramdhttn PooroMefe 

tWB,4etX,27. 
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192. “S.30=s Act X of I8o9, ss.30 and 33-Olaiin 
against sureties of deceased agent for misappr^^ 
priation for money. 

S. 30, and not s. 33, Act X of 1859, is appli- 
cable to the case of sureties of a deceased egent 
against whom a claim is made for moneys ap- 
propriated by him, and the cause of action ac- 
crues from the time when the plaintifE had means 
of knowing what was the amount due to him 
from the deceased agent, — from the date on 
which his accounts were put in by his sureties, 
and not from the date of his death. 

Pttifee Soondery Debia vBholanath Roodro 

8 W R 159. 

193. — S. 30=Act X of 1869, s. 33— Fraud- 
Cause of action. 

In a suit against an agent for moneys receiv- 
ed on plaintiff’s account, in which defendant set 
up a plea of limitation, plaintiff sought to extend 
the period of limitation on the ground that frau- 
dulent accounts were delivered. Held that the 
Judge should have found specifically when the 
fraud was first known to the plaintiff; limitation 
in such a case running from the date of know- 
ledge of the fraud, not merely from that of sus- 
picion of the fraud, or of delivery of accounts. 

Dhunput Singh Boogun v Ruhman 
Mundul. 9 W R 329: 2 B L R A C., 

270 note. 

Huree Mohun Goohoo v Anund Chunder 
Mookcrjee. 5 W R, Act X, 63. 

Notes.— Con: 20 Cal 425. 

194f.-S. 30=sAct X of 1859, s. d3-Suit against 
surety of deceased agent. 

In a suit by the manager of a factory to re- 
cover from a surety certain sums collected as 
rent by a deceased patwari, in which suit the 
defendant pleaded limitation,— that pla- 
intiff was not entitled to reckon the year which 
the law gave him to bring the suit from the date 
on which he acquired from the surety informa- 
tion of the state of his accounts. If a person’s 
ignorance of the state of his accounts is owing 
to his own negligence, he can claim no benefit 
under s. 33, Act X of 1869. Biddell v 

Chutterdharee Lall. 12 w R, 116 

S, 80— Suit against agent for accounts. 

A su ^nd&t s. 30, Bengal Act Vlii of 1889, 
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against a gomashta to obtain accounts after the 
agency has determined, must be brought within 
a year from such determination. The provioo 
m that section refers to suits for money, and 
under that proviso, wheie a fraudulent account 
has been given in by the agent, concealing the fact 
of the receipt of certain moneys, the zemindar 
has one year from the discovery of the fraud to 
bring his suit for such money. Jan All 

Chow^dhry v Isliaii Clmnder Sein. 

16 W R 149. 

196. — S. 30 — Suit to contest an account 
against gomashta. 

In a suit to contest an account brought against 
a gomashta under Bengal Act VllI of 1869, the 
only ground on which the plaintiff can claim an 
allowance of time beyond the period of limitation 
provuFd in s, 30 is by showing that there was 
fraud in the case, and that he came to the know- 
ledge of it within a year before the date of bis 
action. Radha Kishore Roy v Ameer Chun- 
der Mookhoty. 20 W R, 386. 

197. -S. 30— Suit against agent— Delay after 
discovery of fraud of agent. 

A suit against an agent for the recovery of 
money under Bengal Act VllI of lb69, s. 30, 
though brought within three years after the 
termination of the agency, was held to have been 
barred as not having been brought within a rea- 
sonable time from the date of the discovery of 
the fraud alleged against the agent. 

Jan Ali Chowdhry v Tarini Churn Rukhcet 

21 W R, 107. 

198. — S. 30— Suit against zamindari agent. 

There is no limitation but that prescribed by 
s. 30, Bengal Act VIII of 1869, to the bringing 
of a suit against an agent with regard to zamin- 
dari matters (e. g., tahsildar and collector of 
rents) for the recovery of money or the delivery 
of accounts and papers. Ram Bhurosa 

Chowdhry v Hunooman Singh. 

21WR,240. 

199. — S. 30 — Suit for account — Subsequent 
suit for amount falsely entered — Resjudicata* 

Plaintiff brought a suit for coEec^on 
against the defendant, his agent^ and j 

qree. Ksf^ying received md ins|ecti|^ 

te brought another suit for moneys which, h< 
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alleged, the defendant had falsely entered as ex- 
pended. Held that the suit was barred. Qncere- 
Whether the Kent Act, s. 30, contemplates the 
bringing of two successive suits, — one for an ac- 
count, and the other for the amount due on that 
account. GolokeNath Sen Biswas v Ram 
Kant Dey Sircar, 3 C L R 4 j44. 

200. ~S, 30=*Act X O' 1859, s.33— Suit against 
agent— Change of employment. 

A suit against an agent, under Act X of 1859, 
s* 24, was resisted on the ground that the defen- 
dant’s employment as tahsildar had terminated 
by the plaintiff baling employed him as a moon- 
shee, and the defendant relied for pro<^f on the 
fact of his subseq[u8nt re-appointment as tahsil- 
dar. The lower Appellate Court construed s 33 
as applicable to the case. Held that this was 
not a correct interpretation of the section, and 
that, so long as the defendant continued to be 
employed in the plaintiff’s service, his agency 
had not terminated. Nilmont Singh Deo v Ram 
Golam Bundopadhya. 21 W R, 154?, 

201. — S 30— -Suit against agent. 

The fact of an agent furnishing his principal 
with an account under his signature with a letter 
upon which a balance appeared due is a cause of 
action irrespective of Act X of 1859, s 33, and tbe 
principal is applicable to cases decided under the 
present law. Pearce Mohun Ghose v Jar- 
diner Skinner & Co. 22 W R, 338. 

See Chowdhry Chattcrpaul Singh y 

Foujdar Roy. Marsh 4?05: 2 Hay 509. 

202. — S. 30 — Fraud of agent, Evidence of — 
Not flying accounts in proper time. 

‘ In a suit by a zamindar against a gomashta, 
where fraud is not allegM, the Court cannot as- 
sume it merely on the ground that the accounts 
were not filed till the close of the year of the 
determination of the agency Koonjo 

Lai Mundul v Dabee Pershad Tewaree. 

22WR398. 

203. — S.30— Suit for an account against an 
agent Limi tation. 

A euit for the recovery of money H the hands 
of the be brought within one year 




Bengal Acts ( Rent Act VIII of 1869 
& X of 1859 ) S. ZQ-Gontd. 

which gives a fresh start of limitation on the 
acknowledgment of liability, a suit cannot be 
bi ought upon an acknowledgment or account 
stated, signed by a person who has been an agent 
to collect lents, if his signature was not piocured 
till more than a year after the determination of 
his agency. Parbutinath Roy v Tejomoy 
Bancrji. 5 Cal 303, 

Golap Chand Nowlucka v Kristo Chttndcir 
Dass Biswas. 5 Cal 314. 

Notes.— Ref: 8 Cal 716. 

204.— S. 30 = Act Vm (B 0) of 1869, 
-Account, Suit against agent for— Limitation- 
Agent, suit for account against. 

On the termination of the agency which took 
place on the IGtb July 1875, a zamindar sued his 
agent who was employed in the management of 
his zamindaries for delivery of the accounts 
and papers m his hands as such agent, and ob- 
tained a decree. In execution of that decree the 
defendant filed his accounts, but not until the 
2nd February 1878. On the 10th September of 
the same year, the zamindar brought a suit to 
recover the amount which he claimed to be due on 
the taking of the accounts. 

Held^ that inasmuch as this suit was filed 
more than 3 years from the termination of the 
agency it was barred by limitation under section 
30 of Act Vlll (B C) of 1869. Shoshi Bhoo- 
shun Pal v Guru Churn Mookhopadhya. 

7 Cal 89: 8 C L R 285. 

205 — S. 30= Act VIII (BO) of 1869— 
Limitation-Special agreement— Agent of zamin- 
dar— Tahsildar — Suit to recover money of papers 
from zammdari Agent. 

A Tehsildar having been dismissed on the 9th 
Bhadro 1286 submitted his account to tbe zamin- 
dar and to this account exception was takfen and 
at the request of the tehsildar time> was allowed 
to enable him to prove the correctness of the 
account upon the enquiry which it was agreed 
should be made. Pending the enquiry he e^teon,^ 
ted an ekar on 23 Oheit 1287 that Rs, l,f70 
due. I 

In a suit instituted on the P88 

to recover that amoun,! il tbit hbe spe- 
cial agreement the case cut of 
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section 80 of Act VIII (B. 0.) of 1889 and that 
the suit was therefore not barred. 

Beerchunde Maniby v Huro Cliunde 
Barman. 9 Cal 211; 12 C L R ^29. 

206. --S. 30— Sait aeraiDst administrator of 
deceased agent for sums misappropriated. 

In April 1875, A entered into an agreement in 
writing with whereby he agreed to act »s the 
manager of B’s zamindaris and other landed pro* 
perties for thrfee years, on certain terms therein 
mentioned. The agreement was duly registered. 
On the 15th of June 1882, B sued the Adminis- 
trator General of Bengal as administrator of J.’s 
estate, to recover certain sums of money set fcHh 
in detail in the plaint as having been received 
by A and not accounted for, stating that they 
had been misappropriated by A, JSelA that in 
respect of such sums as were received by A in 
virtue of bis positiop as manag'^r under the regis- 
tered agreement, the limitation of six years ap- 
plied ; but that in respect of the sums received by 
him in the course of transactions which did not 
come within the scope of the registered agree- 
ment, the limitation of three years applied. Beld^ 
also, that the suit was not such as is contemplat- 
ed by Bengal Act VI 11 of 1869, s. 30. 

Harender Kishorc Singh y Administrator 
General of Bengal. 12 Cal 357. 

207. — S. 30— Forest Mebal-Account«, suit for 
‘‘Agent” under Act Vllt of 1569. 

Act VIlI of 1869 applies to suits between 
landlords and tenants. The term “agent’’ in S. 
30 means a man who is employed as such by a 
landlord as a landlord, that i.g, a person employed 
to assist a landlord in his dealings with the te- 
nants. A person employed to sell timber in a 
Forest Mehal and credit the proceeds to his em- 
ployer is not an “ agent” within the Act, and to 
a suit against him. Act VIII of 1869 does not ap- 
ply. Nabin Chandra Barua v Chandra 
Madhub Barna. 10 C L J 106= 

2 Ind Cas 205. 


— s. 31 (Bengal Act VI of 1882, s. 6). 

See (1) Bengal Rent Act. 1869, s. 47. 

« (2) Limitation Act, 18?7, s. 5. 

(3) Parties — Parties to Suit— Rent, Suits 
for, and Interveners in, such Suit«. 

208.— S.31— Bengal Act^VX of 186i, s. 6-8uit 
enhancement of rent. 


Bengal Ads c Renl Ad VIII ofl869 
& X of 1859 ) S 31 -Vontd, 

The limitation of six months prescribed by p. 
6, Bengal Act VI of 1862, applies to dsposits made, 
after rents have become due, and does not inter- 
fere with the limitation for suits for enhanced 
I rent, as presenbed by s ^2, Act X of 18o9. 

Taramonec Koonwarec v Jeebun Mundar. 

6 W R Act X. 98. 

Notes. -Ref: 13 W R F B *?; 4 Cal 7U. 

209 — S. 31 = Bengal Act VI of 1862, s. 6— 
Applicability of Act— Deposit of rent. 

Bengal Act VI of 1862 applies to cases where 
the amount which the raiyat thinks due is depo- 
sited by him, and the landlord may either ac- 
cept it or sue for whatever he himself may deem 
dne to him for the same period for which the 
deposit is made; but not to suits for rent for the 
year preceding that for which the deposit is 
made. Mahomed Shuliufoolah Chowdhry 
V Roomya Bibee. 7 W R 487. 

210 -S. 3l = Bengal Act VI of 1862,8. 6-Snits 
for enhanced rent after notice. 

Bengal Act VI of 1862, s.6, refers to the period 
within which suits on account of rent which 
has accrued prior to the date of the deposit un- 
der s. 5 may be brought, and not to suits for rent 
at an enhanced rate after notice. Ahmed 

Hossein v Keramut. 8 W R 353. 

211. ~S. 31— Notice of payment or deposit in 
Court — Suit tor arrears of rent — Limitation. 

There was a conviction in a lease to the fol- 
lowing efl‘=*ct. The lands uncultivated at 
the time of the lease, should commence to bear 
rent at the expiration of seven years from their 
^ being put under cultivation. Rent becoming due 
under the condition the lessee made a deposit in 
Court, as the entire rent payable in respect of the 
talukh, the same amount as be had paid in pre- 
vious years. A suit was brought after a year 
from the time when the lessor had notice of 
such deposit. Held that the suit was time- 
barred under s. 31 of Bengal Act VIII of 1860, 
having been brought more than six months after 
the service of notice of such deposit. 

Ram Suiiker Sanapatty v Bir Chmdep 
Manikya. Ga|7l4. 

212, — S. 31— Central Provinces Tepa^ 

M— Bse of Act X of IS^^jn ^ 
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Aot Xof 1859 hng no bearing in interpreting 
p. 41, C, P. Tenancy Act, Vishnu Pundit v 
Kanyalall. 8 C P L R 36. 

213. — S. 31 and Ss 46, 47~Limitation. 

In order to biing into operation the special 
limitation provided by s. 31 of Bengal Act Vlll 
of 1869, the deposit made under s. 46, should be 
a deposit effectively made of rent that had ac- 
crued due before the date of such leposit. 

Surja Kant Acharjya v Hemanta Kumari. 

20Cal498:20I A 25. 
-s. 32 (Act X of 1859, s. 69). 

See Parties— Parties to Suits— Agents. 

— ss. 33 and 34. 

See Bengal Rent Act, 1869, s. 102. 

— s. 34. 

See‘Execution of Decree— Decrees under Llont 

Law. 

214— S. 34 -Suits loi reat-C P. C. Act Vlll 
of 1859, s. 119 

S. It9 of the Oivil Procedure Code (Act VII [ 
of 1859) was made applicable to rent suits under 
Bengal Act Vlll of 1569 by the provisions of s. 
34 of the Litter Act. Drabamayi Guptia v 
Tandcharan Sen 7 B L R 207. 

16W R 17 

-s 37 CBenga 1-Act VI of 1862, s. 9). 

See Appeal— Measurement of Lands. Case No. 

717. . 6BLR1. 

(^) Execution of Decree — Decrees under 
Rent Law. 

(3) Measurement of Lands. 

—s. 38 (Bengal Act VI of 1862, s 10). 

See (1) Appeal— Measurement of Lands. Case 
No. (719). 24WR171 

(2) Oases under Measurement of Lauds. 

(3) Res Judicata — Competent Court— 
Revenue Courts. 


Bengal Acls-cRenl Act VIII of 1869 
& Xof 1859. S. 46-^7on/rf. 

Bengal Act YIlI of 1869, s.46, applies to pat- 
ni talukhdars, the term -‘under-tenant” being 
wide enough to include them. Thakoor Bass 
Gossain v Pesree Mohun Mookerjce, 
22WR431. 

216— S 46— Bengal Act VI of 1862, s, 4 -De- 
posit of arrears -Tender — Registration of transfer- 
Act X of 1859, s. 27. 

0 S purchafed from the former raiyat his jo- 
tedari right and entered into possession of the 
land. M 31, the talukhdar, had notice of this; but 
while 0 S was in possession, he sued the former 
tenant and obtained a decree against him for ar- 
rears of rent, under which be sold the tenure in 
execution. 0 S had deposited the amount of the 
airears, but by mistake as payable to “D (the wife 
of AT brother ) of Lodi Syudporc,” instead of 
to “AfJ/of Lodi Culpo.” II 31 was aware the 
amount had been deposited. Held the deposit 
was a suificient tenure under s. 4, Bengal Act V I 
Of 1862, and that registration of the transfer of the 
raiyati tenure was not necessary, inasmuch as s. 
27 of Act X of 1859 did not apply, the tenure not 
beiQg one ‘intermediate between the zamindarand 
the cultivator.’ Umachapan Sett v Harippo- 
sad Misry. 1 B L R S N 7. 

S C Wooma Chupn Sett v Hupee Pepahad 
Misscp. lOWRlOl, 

Notes:— Ref : 11 C W N 983 E B; 6 0 L J 273 
F B, 3.5 Cal 34 F B. 

217— S 46 = Bengal Act VI of 1862, 8,4— 
Tender ofpayment of rent. 

; A raiyat’s tender of payment to be valid must 
be made at the proper place and to a person au- 
thorized to receive the same. Eshan ChundeP 
1 Roy V Khajah Assanoollah. 16 W R 79. 

Notes:-Dist: 3 Cal 6. i2ef.* 17 W B 415: 19 
W R 18; Cal 817; 2d Cal 206; 6 0 L J 273 
F B; 11 0 W N 983 F B; 35 Cal 34 P B. 


— s. 41 (Bengal Act VI of 1862, s. 11). 

See Measurement of Lands. 

— 44 (^Bengal Act VI of 1862, s. 2). 

See Damages, Suit for — Rent suits. 

215— s. 46 (Bengal Act VI of 1862, s. 4)- 


218— S.46 = Bengal Act Vi of 1862, s. 4— Ten- 
der not followed by deposit or payment -Power to 
award interest. 

Act Vl of 1862 does not forbid the Court to 
a<lvert or give effect to a tender not followed by 
a leposit or payment into Court pf the money, nor 
does it or affect |:he power of 
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the Court to award interest or coats in a decree for 
arrears. Bissonath Dcy v Htirro Pcrshad 
Chowdhry. 2 W R, Act X, 88. 

N<>tefi:-Ref: U 0 W N 983 R B. 6 0 L J 273 
FB; 35 Cal 34 FB. 

219— S. 46= Bengal Act VI of 1862, s. 4— 
Iransfsr of tenure— Act X of 1869, s. 27— Regi- 
stration of transfer. 

S. 4, Bengal Act VI of 1862, applies only to 
under-tenants and raiyats of whose possession 
there can be no doubt. Dull! Chand v Mcliei? 
Chand Sahoo. 8 W R 138. 

Notes:— Kef. 8 W R 495. Ref: 11 W R 201 
Affirm: 12 B LR 439 PC. 

220— S, 46=Bengal Act VI of 1862, s. 4^ 
Set-oflE— Deposit of arrears of rent. 

fn a suit for r#^nt, where defendant claimed 
credit for a sum which be had deposited under 
the provisions of s. 4, Bengal Act VI of 1862, in 
the Deputy Collectorate of the subdivision within 
which plaintiff’s ipal-kacheri was situated giving 
notice to plaintiff under s. that defendant 

was entitled to a sat-off. Gpish Chitndep 
Sen V Eastern Bengal Jute Manufacturing 
Company. 10WR4.92. 

221— S. 46= Bengal Act VI of 1862, s. 4— 
Deposit of arrears of rent— Omission to tender. 

A party is not entitled to benefit from a depo 
sit under Act VI (Bengal ) of 1862, if it was paid 
in without a tender to, a^d refusal by, the oppo- 
site party. Kristo Protibar v Alladince Das 
«««• 15 W R 4. 

222— s. 47 (Bflng Act VI of ]8(?2, s. .‘5; nnd s. 
ai— Notice of deposit on account of rent— Form 
of notice. 

The omission of the words “you must institute 
a suit in Court for the establishment of such da- 
im^ or demand within six calendar months from 
this date, otherwise your claim will be for ever 
barred,” from the notice referred to in s. 47 when 
a deposit is made under s. 31, Act VIII of 1869 
was held fatal to the defendant’s claim to the be* 
nefit of his having paid his rent into the Qollec- 
torate. Kanchun Malla Dossia v Rajendpo 
Chundep Roy Chowdhry. 18 W R 126 

223— S. 47=Bengal Act Vl of 1862, g. 5 
Llipitettion — Suit for accrued 
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S 6, Bengal Act VI of 18 62, refers to deposits 
by tenants of the rent which they consider to be 
the full amount of rent due from them, and s. 6 
refers to the period within which suits on account 
of rent which has accrued prior to the date of the 
deposit under s 5 may be brought, not to suits for 
rent at an enhanced rate after notice, 

Ahmed Hossein v Keramut, 
18 W R 353. 

~s. 52 (Act X of 1859, s. 78). 

See (1) Landlord and Tenant— Ei ectment— 
Generally. 

(2) Receiver. 

224— S. 62— “Reversed,” Meaning of. 

The word “reversed/ in Bengal Act VIII of 
1869, ss. 62 and 54, means revf»rsed in respect of 
that part of the arrears which is contested in the 
Appellate C^urt. Pattary Sircar v Suroo 
®oy®e 24 W R 185. 

225 — S. 52— Act X of 1859, g 78— Suit for 
cancellation of lease — Condition for forfeiture. 

S. 78. Act X of applies to all cases Ilf 
suits for the ejectment of a laiyafc or the cauoe!- 
ment of a lease for non payment of rent, whe- 
ther such ejectment or cancelment be sought un- 
der the provision ofss. 21 and 22, respectively, 
or under an express stipulation in that behalf 
contained in the engagement between the parties, 

Jan AH Chowdhury V Nittyanund Boac 

BLR Sup Vol 972: 10 W R F B 12. 

226— S. 62 = ActX of 1859, s. 78— Ejectment 
for non-payment of rent. 

S. 71 of Act X of 1869 authorizes the joinder 
of a claim for rent in an ejectment for non-pay- 
mentofrent. mid th&t the section does not 

empower a landlord to eject his tenant for non- 

payment of rent due, in the middle of the Bengali 
year, but that an ejectment for such default 
is maintainable only for arrears due at the end of 
the year under s. 21 Savi v Chand Sickdaf 
Marsh 348: 2 Hay 438. 

Sriram Biswas v Juggernath Doss. 
1 Ind Jur N S 187: 5 W R Act X 45, 

227— Act X of 1859, s. 78— Breach of condi* 
tion for forfeiture. 

Where in a perpetual leasa there 
tiQ?^ that„on defanlfc being made in 3, 
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certain number of instalments of lent, the lease 
should be void , — Held that m a suit under cl. 5, 
a. 23 of Act X ot 1 859, for cancellation of the 
lease on account of a bieach of the condition, the 
leasee was entitled to the benefit of s. V8, even 
though the defence set up was fal«e in fact 

Duli Chand v Bleher Chand Sahti. 

12BLRPC 439. 
Affirming decision of High Court in DtilH 
Chand v Mehei* Chand Sahoo 8 W R 138 
See Ameer Koolce Khan v Russick Lall 
Singh. 8 W R 495. 


228 — S 52=Act X of 1859, s. 78-S>uit for eject- 
ment of laiyat for non-payment of rent. 

The provisions of the Iasi clause of s. 78, Act 
X of 1859, apply to every suit in whirh ejectment 
of a raiyat is sought on the ground that ho has 
failed to pa} lents. Mahomed Hoi scin Khan 
V Khtishroo Fa keen 1 N W 44 

Ed 1873 41. 


229— S.52 = Act Xof 1859, s. 78 and s 22— Suit 
for ejectment after realizing arreais. 

A landlord cannot sue for cancelment of lease 
and ejectment under s. 22, Act X of 1859, aftei he 
has sued foi and lealized the arieais of lent due. 
Woomesh Chunder Chatterjee v Ktimuroo- 
deen Luskiir. 7 W R 20. 

Notes;— Ap: 12 W R 5u. 

230— S. 52 = Act X of 1859. s 7cS-Receipt of rent 
after decree for ejectment, 

A landlord cannot eicecute his decree for eject- 
ment obtained under s 78. Act X of 18fc>9, if he 
has accepted the rent from the tenant. 

Nttho Kishen Mookerjee v Htirish Chunder 
Banerjec 7 W R 142. 

231 — b 52 = ActX of 1859, s 78-Cancelment of 
lease— -Ejectment, 


S. 78, Act X of 1859, applies equally whether 
the raiyat’s liability to be ejected arises undei s. 
21 of that Act or under special stipulation in the 
contract V%etvvGen him and his landlord. 
Mahomed Hossein v Boodntin Singh alias 
Roopnarsin Singh. 7 W R 374. 


Notcs.*-Fol* 8 WR138 Ref: 9 W R 552; 11 

W R 201. 

23^^ $.5^ Act % of 1859, s 78— Forfeithre 
te delMuitlh nt of teht. ^ 

lio.f ' 





Bengal Acts-f Rent Act VIII of 1869 
&Xofl859)S..52-Conrrf. 

Plaintiff sued defendant under cl. 6, s. 23, Act 
X of 1859, for direct or khas possession of a farm 
( for which the latter had paid a bonus ), stating 
that the contract between them was that, on de- 
fault in payment o£the farming rent as per kist- 
bundi, a suit was to be instituted for the arrears, 
and in execution of the decree the lease was to be 
forfeited, and the plaintiff, the lessor, entitled to 
enter upon khas posseSwSion, unless the amount was 
paid within 15 days. It was further urged that 
defendants, the lessees, bad defaulted; that plain- 
tiff hid obtained decrees; and that defendants, 
having failed to pay within fifteen days, had vio- 
lated the lease and were liable to be ejected. 
i?c?<7,that the terms of the contract were in strict 
accordance with the provisions of s. 78, Act X of 
1859, and the plaintiff ought to have brought his 
suit under that section, and obtained a decree for 
ejectment. From the da^e of such decree, speci- 
fying the amount of arrear, the leassor would 
have fifteen days for payment. Rtlghoo 

Mohinec Bossee v. Kashccnath Roy Chow- 
dhi^y. Kasheenath Roy Chowdhry v Sobi- 
tree Soonderee Dossia. 10 W R 156. 


233— S. 52 = Act X of 1859, s. 78 ands. 22-Er- 
roncous decree — Effect of. 

Held bv Noiman, J., that a Deputy Collector’s 
decree for rent cancelling a mokurari tenure, with 
reference to s.22 Act X of 1859., as not creating a 
permanent or transferable interest, though errone- 
ous, cannot be tieated as a nullity or as passed 
without jurisdiction. The tenure, however, is not 
cancelled as long as the deciee is not executed. 

Lalla Sham Soondur v Sooraj Lall. 

. 13 W R 441. 


234— S 52 = Act X of 1859. s 78-Failure to rely 
on 8. 78. 


Wherea judgment-debtor fails to invoke the 
protection of s. 78, Act X of 1859, against a decree- 
holder, be cannot afterwards in special appeal 
claim the fifteen days’ time allowed under that 
section Choonee Mundup v Choonee Lall 
Bass. 14 W R 176. 


Notcs;-Ap: 7 Oal 703 F B Fol: 17 W R 60^ 
Bist: 7 Cal 703 E B; 717. 


235,236-B 52 = ActXof 1859 S| 
ejectment— Effect of erronepis to 

question its validity. — ^ 
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Where in a suit: for arrears of rent of a trans- 
ferable tenure to which a person claiming as 
nmftgagewasnoparty.'a decree for ejectment, 

under a, 78 Act X of J859 was made instead of a 

decree fo’-sale.-HeZd, that the decree for eject- 
ment coul.l not confer upon the decree holder (*he 
nnrehaser in execution of a decue against the 
mortgagoi)theriaht to avoid the mortgage by 
theejectmentof the mortgagor, and was no bar 

under s. 2 Act VI 1 1 of 1859, to a suit by the mort 
gagre to question the validity of that decree and 
to show that the Collector had no power under 
act X of 18.i9 to make a decree for ( jectment. 

Tirbhobun Singh v. Jhono Lai. 

18W 11,506 

237 — '=.52 = Act X of 18o9, s 7.- -Term of giace 
-Condition In lease.— 

The fifteen dayb’ grace allowed to a lessee prior 
to ei* ctment cannot be negatived by any condi- 
tion in the lease. Madhtib Chundcr Adit 
Cliowdhry v. Ratn KaLoo Baparee 
16 W R 151. 


Bengal Ads ( Beni 5d VIII of 1869 
& X of 1859) S. 52 

he purchased before proceeding to give effect to 
the decree. Bliubo Tarinee Dosia v Proso- 
nomoyee Dossia 10 W R 304?. 

Reversed on Review in Prosunnomyee Dos- 
sia V. Bhiibo Tarinee Dossia 10 W R 4*94? 

240-S.52 = Act X of 1859 s. 78~Oancelment of 
lea«e foi breach of stipulation in payment of rent 

The property in suit had been sublet to defen- 
dant on the stipulation that, if the rent was in 
ariear for three kists, the lease would be liable to 
cancelment. Plaintiff sued to eject the lessee on 
the allegation that the lease was foifeited. neli, 
that as the only ground given for cancelment 
was non payment of arrears of rent, the case fell 
under s. 78 Act X Of 1859, and as the amount 
due had been paid into Ccuit, defendant was en- 
titled to the protection afforded by the latter 
portion nl that section. Kumla Sahoy v. Ra- 
mruttun Neogy 11 W R 201. 


238-S. 52= Act X of 1859 s.78- Suit for ejectment 
of raiyat and for arrears of rent— Person paying 
rent in position of subordinate proprietor. 

la a suit under s. 78 Act X of 1859 to eject 
the defendant from certain land, and to recover 
arrears of rent, the defendant wa^ in the habit of 
receiving the rents of Ids tenants, and was bound 
only to pay a certain sum on account of Uovern- 
ment re-enue and village expe«sep. He was also 
competent to sell or mortgage his rights. Ilelil^ 
that he was not a tenant but a subordinate pro- 
prietor, and that, therefore, the suit could not be 

brought under the abo\c sfction Batool Bebee 
Y. Jagut Narain. 4? N W 172. 

239— S. 62= Act X of 1859 s 78 -Execution of 
decree for arrears of rent against purchaser at an 
execution sale. — 

A zamindar, in execution of a decree, sold the 
rights and interests of his tenant. He subsequent- 
ly ejected the purchaser at that sale under a 
decree (dating proir to the above sale) for arre- 
» s of rent and ejectment under s. 78 Act X of 
1859, which latter decree became complete on the 
expiiy of fitteen days without deposit of the ar- 
rears due. Meld, that until the purchaser adopted 
means to have his name registered in the zamin- 
dar’s s’ erist«, the latter was no* boupd to give him 
notice to pay ibe arrears due on »he tenure which 


241 S 52-x\ct Xof 1869 s 78-Ejectment for for- 
feiture of lease by breach of its conditions— Suit 
foi cancelment ot lease. 


M granted a lease of certain lands to B for a term 
of thirteen years on the 25 th of November i870. 
One of the conditions of the lease was that rent was 
to be paid harvest by harvest, otherwise the lessee 
would be liable to ejectment. On the 12tb of Sep- 
tember 1873, M obtained a decree against B for 
arrears of r=‘nt which became due in May. On the 
day following. M instituted a suit under cl 5 s, 
23 Act X of 1859, for the cancelment of the lease 
ard the ejectment of B on account of the non- 
payment ol rent when due, according to the 
terms of the lease. B paid into Court the amount 
of the arrearon the 18 th of September i e within 
fifteen days from the date of the decree, and in 
the course of the suit under s 23 cl 5. in special 
appeal the suit was dismissed, it being held that 
the circumstances of the case brought it within 
the operation of the provisions of ss 21 and 78 of 
Act X of 1859. which were applicable in decid- 
ing it. Ramdyal v Mushtak Ahmad. 

6 N W 326. 


242-8.52 = Act X of 1859 & 78 Modification of 
decree in review— Date from which time for pay- 
ment runs. 


A decree in a suit for ejectment of a raiyat 
for non-payment of rent was modiffed upon 
review by reducing the. amount of axro- 
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ars awarded to the plaintiff. Reid that the am- 
ended decree was the final decree in the suit, and 
that the raiyat was entitled, under s. 78; ActX of 
ISSi", to fifteen days from its date for payment of 
the arrears with costs and interests. Radlia 
Mohtin Mundle v, Ruckshee Begum Marsh. 

4?71; 2 Hay 5«5 

Notes:— Bol 18 W R 477. 

243: — 8.62= Act X of 1859 s ?8 — SuR for eiect- 
ment — Stay of execution. 

The latter part of Act X of 1859 s 78 which 
enacts that ” in all cases of suits for the 
ejectment of raiyat, or cancelment 
of a lease the decree shall specify the a-mount of 
arr#»ars and if such amount, together with interest 
and cost of suit be paid into Court within fifteen 
days from the date of the decree, execution 
shall be-staynd” applies not only to suits for ej<=‘ct- 
ment of the raiyat or cancelment of the lease on 
account of the non-payment of arrears of lent 
but to all suits for ejectment brought by tb(3 les- 
sor on account of a breach of the conditions of his 

lease by the defendant, Fitzpatbrick T Go wan 
1 Ind Jur N 420, 6 W R Act S 64. 

24,4,,«-S.62 = Act X of 1859, s.78~Oniission to 
specify previous unsatisfied decree. 

Where m a suit loi the rent ol the current 
year and for ejectment under s 78, Act X of 1859, 
supported by a previous unsatisfied decree, a de- 
cree was passed for the rent of the current year 
without ineluding the amount claimed under 
previous unsatisfied decree, and the pUintifi; nei- 
ther applied to the lower Court to amend its de- 
cree nor appealed against that part of it,— 
that the defendant, having paid the amount of 
arrear specified in the decree, had saved himself 
frr>m ejectment. Savi v Moliesh Chimder 
Bose W R 1864, Act X 29. 

245.— S.62 = Act X of 1859, s 78-Computation 
of time. — 

In calculating the fifteen days allowed for 
payment of arrears of rent by s 7c of Act X of 
1859, the day on which the decree was passed 
should be excluded from the comutation. 
Sheopalaul Singh vNabee Aahruf Khan 

3 N W 342. 
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246-S 52 = Act X of 1859,s.78-Stay of execution. 

It is not necessary to declare in a decree gi- 
ven under s 78 of Act X of i859 that fifteen days’ 
time should be allowed to the tenant. But the 
decree must specify the amount of the arrear, and 
payment of this, with c^sts and interest as decre6, 
within fifteen days, ipso facto stays execution. 
Sectul Singh v Thakoor Tewary 

1 N W Part 2 p 31; Ed 1873, 89. 
Ali Hossein v* Nandap Khan 2 N W 62, 

247 — S 52= Act X of 1859 s. 78 — Interest on 
deposit 

When a tenant is sued for arrears of rent even 
though he should deposit the rent in Court dur- 
ing the pendency of the suit, he is still liable to 
have the decree passed against him, as the arrear 
was admittedly due when the suit was draught. 
Interest to date of deposit in Court and costs of 
suits being paid within fifteen days, execution 
would be avoided. Shco Nath Singh y Ram 
Thill Rac. 1 N W Part 2 p 39: Ed 1873, 97. 

248- 8,52 = Act X of 1859 s.78-Stay of execution 
— Piivate agreements — Suits to enforce. 

8. 78 of Act X of 1859 * contains a positive 
direction of law by which the Revenue Courts 
are required in all suits for ejectment for non — 
payment of rent, cleaily to specify in the decree 
the amount of reut default in payment of whk h 
has conferred a right of re-entry on the landlord, 
and to stay execution of their decrees if the am- 
ount iound due, with interest and costs, be paid 
into Court within the time therein specified. This 
overrides all private agreements to the contrary 
or rather renders their enforcement by suit in 
the Revenue Court impossible Lulloo Singh 
V Thakoor Pershad 2 N W 249. 

249- 8."3=Act X of 1859 sJ8-Stay of execution 
of decree. — 

The Court has discretion to stay execution on 
other grounds than those on which it is bound to 
do so under a .52 of Bengal Act Vllt of 1869, 
Rao Baneeram v Ramnath Shah 

lOBLR Ap 2.18 W R 412. 

Nubokisto Mookerjee v Ramesstti* Goupto 
18 W R 412 note. 

Notes.— -Ap 0 Oal 530^ 
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250.— S.52«Act X of 1859, s 78-Stay of execu- 
tion-payment of arrears by purchaser.— 

Execution may be stayed on a decree for ar- 
rears of rent by payment of the amount, under s 
78 Act X of 1859, by a purchaser from the tenant 
of his interest in the terms, Safodapcrsad Roy 
Chow^liry v Nobincliand Dutt 

Mai»sh 417; 2 Hay 527. 

251, —S. 52 = Payment into Court Liability to 
ejectment. 

Payment into Court by a juilgmpnt— debtor, 
within fifteen days from the date of 
decree, of rent, interest, and eosts, with a 
protest as to the sum improperly charged against 
him as interest, is a sufficient payment under s. 
62, Bengal Act VIII of 1869, to save him from li- 
ability to be ejected from his tenure, 
Shreestccdlittr Dey v Doorga Narain Nag. 

17 WR462. 

252-S.52=aAct X of 1659, s 78-Stay of execution 
as to part of decree- Extension of time tor pay- 
ment. ^ 

The Court, whose duty it is to execute a de- 
cree, is bound to execute it in the shape in which 
the decree comes before it, and has no 
authority to permanently stay the 

execution of any portion thereof, — e g., 
where a decree is for money and for ejectment in 
the event of non-payment within fifteen days, 
the Court executing is not competent to extend 
the period for payment in order to save thejudg- 
m^iiif-debtdr from the alternative consequence. 

Sankur Singh v Huree Mohiin Thakoor 

j V 22WR460 

253.-S.62-Practice— Act VlII (i? C) of 1869, 
section 62— Limitation-Coarts, closing of. 

In suit under section 52 of Act VJH (B C) 
of 1869, a decree was obtained for arrears of rent 
on the 2drd September 1878. Tho Court was legal- 
ly closed from the 26th September to the 28th 
of October, and on the day it opened, the depen- 
dent deposited in Court the amount of the decree 
with interest and costs, and asked to have execu- 
tion sHayed. MeUy that the defendant was enti- 
tled under the above section to 16 clear days for 
making the payment, and that undter the oircura- 
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stances, he was entitled to a stay of execution. 
Hosscin Ally v Donzclle 5 Calc 906= 

6CLR239. 

Notes:— FoL* 18 Cal 631; 7 Cal 690. 

254--S 52-Forfeiture of tenure* Act VIll (BC) 
of 1869, Section 52— Equitable relief against for- 
feiture — Ejectment. 

The plaintiffs sued to recover possession of 
certain land held by the defendants under a mo- 
kurari lease on the ground of forfeiture by reason 
of breach of the covecant therein contained “ In 
case of non-payment of one year’s rent and its 
ffilling into arrear, the mokurrari settlement will 
be cancelled, and in that case we, the declarents, 
the raokurraridars, shall have no claim to the 
nazarana money.” 

EehU that on payment of the arrears due and 
the costs ot the proceedings within a time fixed 
by the Cuurt the defendants were entitled in 
equity to relief against forfeiture. 4 C L R 469 
followed. Maoomed Ameer v Peryag Singh 
7 Calc 566 = 9 C LR185. 

255 Section 52-Aet ¥111(3 0)01 1869, 

—Cancellation of Lease— Equity-- Forfeiture of 
lease. — 

Section 52 oE Act Vlll (B C) of 1869 applies 
to any suit for the cancellation of a lease whe- 
ther or not the right of cancellation arise under 
that Aot itself or under the covenants in the 
lease 12 B L R 439. See 9 0 L R 186. 

Dull Chand v. Rajktssorc, 9 Cal 88 = 

11 C LR 326. 

256— S. 52-Ejectment— Right of occupancy- 
Forfeiture-Landlord and tenant. 

The mere omission to pay rent for five years 
does not of itself amount to forfeiture of a rai- 
yat’s right of occupancy, and will not be sufficient 
to sustain an action by the landlord fox the re- 
covery of the raiyat’s holding, a ralyat having a 
right of occupancy cannot be legally ejected 
unless under an order regularly obtain- 
ed under s. 52 of the Rent Law, 

that is, under a decree for arrears of rent unsatis- 
fied within fifteen days from the passing of the 
decree. 9 Oal 88; 11 0 L R 326, followed. 
Musyatu ulla v. Noorzahan, 9 Cal 808. 

S. 0. Brojendro Ktimap Ray Choiydhfy 
Y. Bungo Chttftder Mundot 19 C B R S89. 
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257“S.62“-Ooveiiant', breach of Occupancy right 
-Forfeiture — Raiyat unauthorized to transfer his 
holding— Usufructuary mortgage, if a transfer:— 

By creating an usufructuary mortgage an 
occupancy raiyat not authorized to transfer his 
holding makes himself liable to ejectment by the 
landloid. Krishna Chandra Datta Chow- 
dhury v. Krishna Bajania, 10 C W N 499. 

Notes:— Fol: 33 Cal 1091 = 10 OWN 719 = 

4 0 L J 3UC, Ref; 13 C W N 242; 10 C L 
J 610; 12 C W N 878. 

258 H.6a-Ejectment proviso in lease for foitei- 
tuie — Release from eSect of foxfeiture. — 

A sp-patni was granted to B by A, who held 
a dar-patni containing the following conditions, 
I'iz.: ‘d shall pay rent month by month; should I 
fail in that, I shall pay interest on instalments 
overdue at 1 per cent per month, i shall p^y 
the rent in full by the close of every year; should 
I neglect to make the payments, you will, of your 
own authority, take over possession of the said 
dar-patni talukh after the expiration of one 
month of the next succeeding year, and I sl^ll 
have no complaint against your doing so Upon 
non-payment of rent for the year 1281, a suit 
for khas possession of the lands was brought 
against A and B. The defendants claimed an 
equitable right to prevent forfeiture by paying 
all arrears according to the terms of the dar-patni, 
together with all costs. Hehl^ that, whether or 
not the provisions of the Rent Law actually ap- 
plied to the case, the Court was bound by the ana- 
logy of that law to apply in favour of the defen- 
dants an equity similar to the equity there given, 
and accordingly a decree wavS passed, that if the 
defendants should pay the whole of the rent due 
up to date, with interest according to the condi- 
tions of the dar-patni, together with the costs in 
the High Court and Courts below, they should 
be released from the effect of the forfeiture, 

MothooF Mohun Pal Chowdhry v. Ram 
Lai Bose, * 4 C L R 469. 

Notes;— Fol: 7 C,al 566. 

259-S .52-Sait for ejectment from land assigned 
under a contract for building.— 

The only suits lor ejectment contemplated by 
Bengal Act Vfll of 1869 are those consequent on 
non-payment eff a^trears of rent, but not a 
Mt for afectment from land asslgae^ to buRd- 
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ing purposes brought upon a contract (akabuliat^ 
by which the defendant had bound himself to give 
up the land when required by the plaintiff to do 
so on receipt of a year’s rent and the cost of 
canying away the building mafeiials 

Ramnarain Mitter v. Nobin Chtinder 
MooFdafarash, 18 W R 208. 

260 — S. 52-Suit for ejectment — Tenant with 
right of occupancy. 

Where tenants have obtained a right of occu- 
pancy under Bengal Act VUl of 1869, s. 6, a suit 
for ejectment against them can only be brought 
under that Act. Jo wad Hossein v- 

Mohabecr Sahee, 28 W R 412. 

Netes:— Kef: 9 Cal 316; 24 Rom 183, 

261 — S.62-Talukhdai with power of transfer- 
Ejectment. — 

Bengal Act ViU of 1869, s. 52, do 3 S not apply 
to the case of a lalukhdar who has power totians- 
fer his land, and is liable, under the terms of his 
kabuliat, to immediate ejectment in the event of 
default. The question whether a talukhdar is 
liable to ejectment must be determined by the 
provisions of his lease. Mumtaz Bibee v. Grisli 
ChundeF Chowdliry, 22 W R 376, 

Notes;— Ref: 4 0 L R 469; 7 Cal 666. 

262-8. 62-Suit for arrears of rent and for eject- 
ment-Payment into Court-Suit to cancel lease.— 

Where a suit is brought both to recover ar- 
rears of ren+ anc| to eject the raiyat, it falls under 
the purview of Bengal Act VIU of 1869, s. 62, 
and not within s. 22; and if decreed, the defen- 
dant is entitled to pay into Court, within fifteen 
days from the date of decree, the arrear with in- 
terest and costs. Where the lower Court’s decree 
was altered to this effect by a decision of the 
High Court, the fifteen days were held to date 
from the later decision. Bengal Act VIU of 1869 
s. 52 («s answering to Act X of 1559, s. 78), ap^ 
plies to cases in which it is sought to cancel a 
lease for non-payment of rent, as well as to all 
suits for ejeUment. Abdttr Rtiliman y. 

JDigambtiree Dossee, 18 W R ^77= 

10 BL 8183 

Notes;— Fol: 20 W R 170, Ref: 26 W E 
17 Cal 83; 1 Bora 262; U Bom J2% 

263~S. 62-Deoree for amm oi rkitafi eject- 
ment.- I > f 

iiibii hjr the 


A party wlra k an4^‘ » ^ 
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terms of a decree not onlj to pay arrears of rent, 
but also to give up possession, is allowed by Ben- 
gal Act VI 1 1 of 1869, p. 52, relief from the opera- 
tion of the latter portion of the decree if he pays 
the money decreed within fifteen days of the date 
of the decree. Gokhlanund v- Lalljcc Sahoo, 

21 W R 11. 

Notes:— Con: 23 W R 50. 

264?— S.52»=Act X of 1869, s. 78-- Execution of 
dec^se for ejectment for arrears of rent. 

Where a !Munsif gave, under Act X of 1859, 
s. 78, a decree for ejectment and for the recovery 
of a certain amount of rent, and th#" decree was 
not modified in review, it was held that the lower 
Appellate Court was right in holding that, inas- 
much as the tenant did not deposit the money 
within fifteen days from the date of the decree, 
execution should issue to recover possession of the 
property. Purcsh Nath Ghose Mundul v. 
Krishto Lall Dutt, 23 W R 50. 

Notes;— Dist: 13 Cal 13. Ref: 26 Cal 639. 

265— S.62-Decree for rent, execution of-Appel- 
late Oouit, decree of. Effect of — Liability to 
ejectment. 

A decree under s. 52, Bengal Act VIU cf 1869. 
provided that, unless the amount due was paid 
within fifteen days from the datf» thereof, the 
tenant yudgment-debtor) would be liable to eject- 
ment. That decree was confirmed in appeal, no 
step to execute it having been taken in the mean- 
time. The tenant paid the decre*‘al amount into 
Court within fifteen days of the appellate decree. 
Hel/l, that, inasmuch as the appellate decree must 
be presumed to incorporate the terms of the ori- 
ginal decree, and was the only decree of which 
execution could be taken, the tenant (judgment- 
debtor). having paid the decretal amount within 
fifteen days of that decree, was protected from 
ejectment. Ncor AH Chowdhiiri v. Koni 
Mcah, 13 Cal 13. 

Notcs:-Appl: 11 All 316; 1.3 All 189, F B; 
13 All .-176 F B; 11 Bom 172. Fol: 22 Cal 
4o7; 15 Mad 170. Dist: 6 Cal 311. Ex: 1 
C W N 671. Ref.* 18 Mad 214 F B;15 Bom 
370; 16 Bom 243; 22 Bom 500; 11 All 267 
K B; 18 All 22'6; 458 N; 17 M L J 495; 31 
Mad 28; 6 A L J 493; 31 All 379. Rel: 
13 C W N 1060. 

266— S.52-Liability of ejectment-Payment of 
amount of decree, but not amount due. 
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Where a judgment •deb^’or complied with the 
terms of a rent-decree, as he found them in the 
certified copy issued to him, he was held to be 
protected from ejectment, even though the amount 
paid ( owing to an error in the copy ) was less 
than the amount really due. 

Runneo Roy v. Kadoo Lall, 25 W R 58. 

267- S.52-Suit for ejectment for arrears of rent 
— Bhaoli tenure. 

Under the provisions of Bengal Act Vlll of 
1869, a suit in ejectment will lie for arrears of 
rent due on a bhaoli tenure. A suit which is in 
reality a claim for compensation for use and oc- 
cupation of lands cannot be describ -“d as a suit 
for arrears of rent under s. 52 of Bengal Act VIII 
of 1869. Kishen Gopal Mawar v. Barnes, 

2 Cal 374. 

268- S.52.Ejectment -Decree for arrears of rent, 
ejectment, and damages. 

A decree which gave damages in addition to 
a decree for arrears of rent and ejectment in de- 
fault of payment upheld, as being a decree which 
conformed substantially to s, 52 of the Rent Act, 
though it was doubtful whether the Court exer- 
cised a wise discretion in adding damages to the 
decree. In the spirit of the Rent Law, a decree 
for ejectment operates as an award of damages. 

Heeramun Roy y. Jhuboo Singh, 
22 W R 511, 

269— S. 52 — Decree foi ejectment if an ears 
of rent not paid within 15 days-Appeal, payment 
of amount pending — Dismissal of appeal with 
costs — Failure to pay costs within 15 days, if 
entails ejectment— -Appellate Decree.— 

Where a decree was passed under S. 62 of Act 
VI 1 1 (B C) of 1869 for arrears of rent and 
ejectment if the arrears were not paid within 15 
days, and an appeal by the judgment-debtor, 
during the pendency of which the decretal 
amount was paid, was dismissed with costs; but 
these coats were not paid within U days of the 
appellate decree. 

Ileld^ that the Munsif did not act without 
jurisdiction in making an order for the attach- 
ment of the judgment-debtor’s moveable pro- 
perty in execution of the decree for costs and for 
his ejectment from the land. 
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The appellate decree must be presumed to 
have incorporated the terms of the original decree. 
(13 Oal 13 rel:). Thamal Mai?ap v. Rani 

Ablioyesstipi Debi, 13 C W N 1060. 

-S. 53. 

See Landlord and tenant Ejcctraent-Gen- 

orally. 5 Cal 135. 

-S. 58 (Act X of 1859, s. 92 and 
Bengal Act VI of 1862 s. 17), 

270— S.58--Act X of 1859, s. 92, Construction 
of — ‘‘Issued” — Execution of decree. 

The word “issued” in the sentence, * no pro- 
cess of execution of any description 
whatever shall be issued,” at the commencement 
of s. Q2 of Act X of 18J9, is to bo interpreted to 
mean “sued out” or “applud fur with succesb” ; 
that is, no application for a process of execution 
shall be «ucces8ful unless the application for it is 
made or it is sued out within the fixed time. 
Rhidoy Krishna Ghose v Kailas Chandra 
Bose. 4BLRFB82:13 WRFB3 

HeralallSeal v Poran Mattcah. 

6 W R ActX. 84 
Hossein Ali. 13 W R 295. 

27i“S. 58* Act X of 1859, s,92 — Judgment — 
Value of stamps. 

In considering whether a “judgment” under 
this section is under Rs .500 or not, the value of 
the stamps necessary in taking out execution is to 
be included in the judgment on the prioiple of ss. 
187 and 188 of Act VIII of 1859. CampbeU v 
Abdool Huq. 6 W R Act X, 8. 

272 — S. 68 — Calculation of amount of 
judgment— Intoiest. 

In ascertaining the amount of a judgment 
with a view to the applicability or otherwise of 
Bengal Act Vlil of 1869, s. 58,the interest which 
accrues subsequently to the date of the decree is 
not to be included. Brindabtin Dutt v Be- 
harec Mohun Sen. 24 W R 442. 

273 — S. 58-Division of joint decree to bring 
case within s. 58. 

A joint decree against two defendants fur a 
snm exceed iBg Rs cannot be divided so as to 
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fall within the scope of Bengal Act VIlI of 1869, 
^8. Sycfoollah Khan y Forbes. 

25 W R 55. 

274— S. 68-Execution of decree — Attach- 
ment — Limitation, 

A decree in a suit instituted under Bengal Act 
Vilr of 1869 v/as passed on the 13th of March 
1873. Application for execution was made on 
the 18^h of February 1876, but no process of at- 
tachment or sale was issued until the 2nd of 
April 187 o, Held that the attachment was Valid 
and not void as barred by limitation, under s 58, 
Bengal Act VIII of 1869. 6 W R Act X. 84, 4 B 

L R F B 82 ; 13 W R F B 3, and 20 W R ’395, 
cited. Deodhary Singh v Dowlut Ram. 

3 C L R 189 

Notes: — Dist: 6 Hal 561. 

275 -S. 58— Delay in executing decree— Li- 
mitation. 

The holder of a rent decree having made ap- 
plication for attachment and sale within three 
years fiom the 3rd September 1868, the date of 
decree, attachment was effected and an order pass- 
ed fixing 2lst November 1871 as the date for sale. 
On consent of parties and part payment, postpone- 
ment of sale was allowed for three months. After 
the Iflpse of this period, the judgment-debtor de- 
layed two months longer and then applied for 
sale. The application was refused. Held that 
the judgment of the lower Court was right, pro- 
ceedings havieg been barred by Bengal Act Vili 
of 1869, s. 58. (^ucB)*e Bad the Court any power 
on consent of parties or otherwise to extend the 
period of time prescribed by the statute of limi- 
tation ’ Lalla Ram Saboy v Dodraj Mabto 

20 W R395. 

Notes:— Ap: 6 Cal 661. Con ; 3 Cal 647. Ref- 
3 C L R 189. 

276-S.58— Releas-of property from fttach- 
ment-Decree in suit to set aside order releasing it. 

Where property has been released from attach- 
ment in execution of a decree and in a subsequent 
suit brt,aght for the purpose, a decree is obtained 
declaring it liable to be attached and sold in exe- 
cution of the former decree, the effect of the de- 
cree in the latter suit is to set aside the order 
which released the property from attachment-, 
thus leaving matters as they before that 
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order was passed, and theiePore, it being unneceS' 
sary to issue further process of execution, the exe- 
cution in proceedings are not barred under s. 58 
of Bengal Act ViII of 1869. Wooma Churn 
Chatterjce v Kadambtni Dabec. 3 C L R 146 

277—S.58— Failure to carry out order for 
execution — Limitation . 

On a decree for rent dated I8th July 1870, 
execution process was taken out on 21st April 

1 875. On 24th October following, an order was 
passed for talabana to be deposited within seven 
days, but before that time expired (i. e., on 27th 
October), the case was struck oft by an order which 
was not appealed against. The next execution 
process was taken out on the t>th December 1S7H. 
Eeld that, as the last piocess, being for a set-oft, 
was not of the same nature as the first, which wrs 
for attachment of pioperty, it could not be con- 
sidered to be a carrying out of the former ; and 
as the order of 27th October 1878 remained nn- 
cancelled, the decree was barred under the Jtient 

Law, s. 58. Arkam Shere v Laljce Singh. 

24 WR 16 

27g — Limitation under Act VI II (B C) of 

1869, Section fiS-Act Vlll (B C) section 30 

Judgment date of— Civil Pi ocedure Code. Act 
X of J877, section 210. 

In a suit under section 30 of Act VIII (B C) 
of 1869 a decree w^aa on the 24th Jannuary 1876 
made by consent for Rs. 100 payable by seven 
instalments, the first commencing in January 

1876. and the last in August 1879 the whole 
amount to become due on default in payment of 
any two consecutive insta inents. None of the in- 
stalments were paid, On the 6th April 1579 an 
application was made for execution of the decree. 

Held by G-arth, 0 J. and Harris, J Prinsep / 

J di8sentiente,that the application was not barred. 
Per Gertb, C J: -The reasonable consiruction of 
section 58 of Act VUl (B 0) of 1869, and section 
210 of Act X of 18/ 7 taken together is this^ that 
the words “from the date of such judgment,” in 
section 68 of the former Act should be read as if 
they were “from the date wh,en the rent is ad- 
]udged to be payable.’"’ 

Per Prinsep. J : — The date of a judgment is 
the date.on which it is delivered. 

Gureebullsh Sirkar v Mohtin Lall Shaha 

7 Cal 127«8CLR4^09. 

Jlotes.— List: 9 Cal 7W F B, 

♦ » ^ , I* 
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279— Section 58-Aet VIII (B C) of 1869,— 

Execution of Rent Decree for less than Rs, 60 

Where a rent decree has be^n passed ror a 
sum less than Rs. 500, Section 58 Act VI ll (B 0) 
of 1869, is a bar to the issue of any process for 
execution after three yesrs from the date of the 
decree notwithstanding that a prior step in exe- 
cution shall have been taken within 3 years. 
Bholanath Roy v Nurendro Nath Roy. 

9 Cal 380; 12 C L R 58. 

280— Seclion TiS-Act VIII (BO) ffl'^69 — 
Limitation J nclgment, Date of decree,— Date of- 
Rent decree for less than Rs. 500 payable by in- 
stalment. 

A decree for less than Rs. 500 as rent having 
been made under Act VI El of 1869 on the loth 
July 1878 payable by two instalments on 4th 
June and lOth Oi'tobpr 1879, an application was, 
on the 18th J iily 1881 mide for execution. 

Held by Me Donell, Prinsep and Wilson JJ., 
(Garth. 0 J and Mitter J dissenting) that the ap- 
plication was ba^yrd by section 58 ot x\ct Vlll 
(B C) of 1869, the limitation piovided by that 
section running from the date on which tt e de- 
cree was passed and not from the date on which 
the same adjudged was made payable. 8 C L R 
40P. s. c. 7 Cal 127 overruled Mamtaztil Htiq 
V Nisbai Singh. 9 Cal 711 = 12 C L R 318. 

Notes.—Ref: 22 Cal 61}. 

281— S. 58 — Application for execution of 
decree for arrears ot unt— Preper application— 
Civil Procedure Code (Act XIV of 18tSi), ss. 2d5, 
237, 245— Limitation. 

Within the period of three years from the date 
of a decree fox an ears of rent under Rs. 50U, the 
judgment-debtor applied for execution of his de- 
cree without giving a list of the properties which 
he sought to attach, but stating that a list was 
filed with a previous application, and praying 
that that apphcaiion might be put up with the 
present one. bubsequently, upon an order made 
by the Court, a fresh list was filed after the pe- 
liod of a year bad elapsetl. Held, that, though 
the application was not in strict accordance wftb 
the provisions of s. 237 of /the Civil Procedure 
Code, it was still an application under s. 23|, 
md that exeouLon of the decree was not barred* 
but that it must be limited to the property speoi- 
lied m the previous application. 12 0 L Ri 
Qhtiru Bose 
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Notes:— Dist: U Cal 124. Eef: 17 Cal 631, 
F B. 

282— S. 68-Beiigal Bent Act VIII of 1869, (X 
1859) — Kent Decree for less than 500 rupees— 
—Limitation — Application for Execution — Fresh 
application. 

The true construction of Act Vlll (B 0) of 
1869 S. 58 is that execution shall not issue unless 
a proper applioatiion for execution is made with- 
in three years from the date of the judgment. 
(13 W K P B 3 Pol: 20 W R 395 Dist. from. 
Circular order of the lOtli of July 1874 uiss-) 

Sreemutty Goluck Mony Debia y. Moliesh 
Chandra Mo sa, 1 G L R 14495=3 Cal 5 47. 

283— Act YD I (BO) of 1869, Sections 58, 
6,^7,28,29,30,— LimitaMon— Execution of Decrees 
in Rent suits. 

Application having been made in December 
1877, for the sale of moveable property of the 
judgment-df'htor which had been attached in exe- 
cution of a decree passed in June 1876 m a rent 
suit under Act VIII (B C) of 1869, it wa?, on the 
1 3th March 1878, directed that the judgment- 
creditor should proceed against the tenure in 
respect of which the decree had been made, and 
on the 15th March the attachment was with- 
drawn. Although the amount of the decree and 
the costs were under Rs. 50i), the judgment -cre- 
ditor, on the 19th August 1879, again applied for 
execution treating the decree as for an account 
exceeding Rs. 500, that costs of an appeal being 
added to the costs originally directed by the de- 
cree, Meld, distinguishing the cases of H C L R 
189, and 3 C L R 261, that the application was 
barred under Act VlU (B 0) of 18 o9, Section 58, 
the attachme nt and execution proceedings not 
having been allowed to subsist. Meld, further, 
that the costs of appeal could not be added to 
the costs under the original decree so as to bring 
the case within the latter portion of Section 68 
of that Act, Kadumbini Babya v, Koylash 
Chendcr Pal Chowdhry, 6 Cal 554=5 

8 C L R 19. 

284— 8.68 — Execution of decree-^Suit for rent 
not brought under Bengal Act YIII of 1869 — 
Decree of Court of Foreign State-Civil Procedure 
Code, 1882, S. 434-w-Limitation. — 

The l^w of limitation applicable to the exe- 
cution of a decree of the Civil court of Gooch 

II a r, . 
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Behar, for rent for a sum under Rs. 600 in a suit 
not brought under the Rent Act, is by s. 434 of 
the Civil Procedure Code which gives the Courts 
in British India power to execute decrees passed 
by the Courts of a Foreign State, s. 58 of Bengal 
Act Vlll of 1869. That section is not confined 
to suits brought under that Act. Hukum Chand 
Aswal V. Gyanender Chundcr Lahirl, 
14 Cal 570. 

Reviewing S. C. 13 Cal 95. 

285— S. 68— Rent Recovery Act, Section 92 — 
Execution, application for — Struck off — Second 
application, 3 years after the date of judgment- 
continuation. — 

The petitioner bi ought a suit against his te- 
nant. the opposite party for rent under the provi- 
sion q of Act X of 1859 and obtained a decree on 
the 22nd January 1903. On the 28th August 

1905, he made an application for execution of the 
decree, paying for the attachment of both move- 
able and immoveable property. The Deputy Collec- 
tor struck off the execution case on the ground 
that it was moro than 6 months old. On the 22nd, 
February 1906, the decree holder put in another 
application which was dismissed on the 9th April 
as barred under Ihe provision of section 92 of 
Act X of 1859. 

Meld, The application of the 22nd February 

1906, is one in continuation or furtherance of the 
former application of the 28th August 1905 and 
hence the execution proceedings are not barred. 

The word “issued” in section 92 of Act X of 
1859 should not have a strict legal interpretation 
put upon it. It means “ sued out ” or “ applied 
for” with success that is, that no application for 
a process of execution shall be successful unless 
the application for it is made or it is sued out, 
within a fixed time. 

It is suffici<»nt to save limitation under section 
I 92 of Act X of 1859, if the application for execu- 
I tion was made within 3 years from the date of 
the judgment. (13 W R 3 F B; 3 Cal 547; 1 U 
L R 149 Fol ) Rajah Shyam Chandra Madra 
Rajhari Chand and Raja of Nilgiri v# 
Inkailu Ram Prosad Bhtiyan, 5 C L J 146, 

— Ss. 59, 60 (Bengsl Act VIII of 1865, ss. 

4 and 5). 

See (1) Sale for Arrears of Rent — Incnm- 
brances. 
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(2) Sale for Arrears of Rent— Portion of 
Under-tenure, Sale of. 

Sale for Arrears of Rent — Under- 
tenure, Sale of. 

— Ss. 51J. 60, 66. 

See Onus of Proof— Sale for Arrears of Rent. 
— Ss. 5i9-61 (Act X of 1859, s 105). 

Sec (I) Execution of Decree— Decrees under 
Rent Law. 

(2) Sale for Arrears of Rent-Tncnmbran- 
ces. 

(8) Sale for Arrears of Rent— Under- 
tenure, Sale of. 

— Ss. 59, 61, 65. 

See Execution of Dc'^ree — Decrees under 

Rent Law, 

286 — S. r»9-Sale — Irregularity — Unregistered 
tenant-Locus standi-No attachment-No publica- 
tion-— Irregularit y. 

A private pui chaser of a tenure who has not 
registered his name in the landlord’s s,hei usta 
(office) and has not been recognised by him, has 
no locns to bring and maintain an action 
to Set aside a sale held in execution of a decree 
for arrears ot rent obtained against the registered 
t^pant. i he non-attacbment and non-proof of 
pul)licatirin of the sale proclamation is no ground 
for setting aside a sale under Act X of 1859. 

Pifeiit Shahu v. Hari Mahanti, 5 C W N 126. 

t 287— S. 59— Bengal Act VlU of 1869,— De- 
cree-Execution-Sale-Practice and Procedure.— 

^ At a sale in execution of an ordinary money 
decree only the right, title and interest of the 
judgment-debtor p<isses. To make the tenure 
ilfeelf of the judgment debtor liable to sale, under 
Bengal Act VIII of 1860, the special procedure 
required by the Act would be necessary, and all 
the co-sharers would have to be made parties to 
the suit. Jiban Krishna Roy v. Brojo Lai 
ScOi 5 Bom L R 428=30 Cal 550 = 

30 I A 81=7 CWN 425 
—S. 62 (Bengal Act VIII of 1865, s. 6). 

Sec Set off— General Cases. 

—Ss. (Act X of 1859, «. 106). 

Sec Right of Suit-Orders, buils to get aside. 
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288— S. 63 « Act X of 1859, s. 106— Sale of 
undertenure — Suit to establish proprietary right. 

Ss. 106 and 107, Act X of 1859, apply only to 
cases in which the existence of the under-tenure 
and the decree holder’s right as landlord are ad- 
mitted, not where they are denied and an adverse 
proprietary title is set up by the claimant as 
owner of the land. The remedy open to the owner 
of the land in such a ca^^e is under s. 77 before 
the decree is made, but after he allows it to be 
made, he cannot have it set aside in execution. 

Golam Chuuder Dey v. Nuddiai* Chand 
Adheckaree, 16 W R 1. 

289 — S. 63 = Act X of 1859, s. 106 — Suit by 
purchaser for possession of under-tenure. — 

A suit by an auction-purchaser to obtain kh'^g 
possession of an under-tenure which had been 
sold under Bengal Act VIII of 1865 was dismiss- 
ed on the ground that the suit in which the za- 
mindar h«d obtained the decree was a fraudulent 
one and the purchaser knew that it had been 
against the wrong party. In special appeal. Act 
X of 1869, 8. 106, was pleaded in justification of 
the zamindar. ffetd, that the zamindar could 
not bring such a suit as he had brought against a 
person other than the one whom he knew to be 
the proprietor of the under-tenure, and from 
whom for a series ot years he had been receiving 

rent. Nobin Chunder Sen Chowdhry v. 
Nobin Chunder Chuckerbutty, 22 WR 46. 

Wooma Churn Chatterjee v. Kadombini 
Dafeee, 3 C L R 146. 

Notes:— Ref: 3 0 L R 146. 

— S. 64 (Act X of 1859, S. 108). 

See bale for Arrears of Rent -Portion of Ua- 
der-tenure, Sale of. 

— S. 66 (Bengal Act VIII of 1865. S. 16). 

See Cases under Sale for Arrears of Rent- 
Incumbrances. 

290— S. 66 — Previous bolder— Default. — 

The expression ‘‘previous bolder” as used in 
S 66 of the Bengal Act, VIII of 1869, must in- 
elude a person beneficially interested in a tenure 
who 18 in a position to protect his interest by 
paying the rent into Opurt and yet oipits to da 
so with the result tbat the tenure is brough% tup 
sale by the su period landlcrd. 
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341 


DEsai'8 <;ekt civil UlOEbT 1811 i<jl2. 


342 


Bengal Acts-c Rent Act VIII of 1869 
&Xofi859)S.66 "O07lCl(i^ 


Default which prevents the section from ap 
plying does not necessarily imply any moral obli- 
quity or any breach of contractual obligation. It 
simply means non-payment, failure or omission 
ps-y. Fakii* Cliundcr v. Ram Kumar, 
6 Bom LR 741=8 C W 721= 
1 A L J 420=31 Cal 901=31 1 A 195 P C. 


-S. 68 (Act X of 1859, s. 112). 
See Distress. 


-Ss. 71, 74 (Act X of 1859, ss. 115, 118). 
See Distress. 


-Ss, 72, 74, 76 ( Act X of 1859, ss. 116, 
118, 120). 

See Criminal Trespass. 


-S. 80 (Act X of 1859, S. 124). 
See Distress. 


-S. 98 (Act X of 1859, s. 142> 
See (1) Distress. 

(2) Wrongful Distiaint. 


292 — S. 98-Suit fur value of crops— Distraint 
-Jurisdiction— Small Cause Court, 


The plaintiff made a complaint to the Magis- 
trate against the defendant, his landlord, for for- 
cibly carrying away his crops; whereupon the 
defendant was tried, convicted of theft, and 
punished. The plaintiff then instituted a suit 
against the defendant in the Munsif’s Court, ap- 
p'».rently under s, 95 of Bengal Act VIII of 1869, 
and obtained a decree declaring the distraint to 
be illegal, and directing the crops to be given up 
to him. The defendant offered to give up a 
smaller quantity th<».n was mentioned in the de- 
cree. The plaintiff refused to take the same, and 
a suit in the Small Oahse Court to re- 
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eover the value of the quantity he had claimed 
before the Munsif and something additional. 
Held^ that the Small Cause Court had no jurisdi- 
ction, and that the suit ought to have been 
brought under s. 9S of Bengal Aet VIII of 1869. 
Hyder All v. Jafar All, 1 Cal 183 « 

24 W R 222. 


291 — S. 66 —Avoidance of encumbrance by 
defaulter purchaser; — 

One of several tenure holders for whose de- 
fault in the payment of rent the tenure was sold 
cannot by purchase of the tenure at a sale for 
its own arrears claim the advantageous position 
which has been set out in S. 66 of Act VIII of 
1869 (B 0) and as such cannot avoid an encum- 
brance. The last para of S. 66 does not make any 
exception m favour of a shareholder defaulter. 

Syed Nawab Ali Chowdry v. Hcmanta 
Kumari Bebi, 8 C W N 117. 


-s 99 (Act X of 1859, s. 143). 
See Wrongful Distraint. 


293.-S. 100(Act X of 1859, s. 144)— Cause 
of action— Suit for wrongful distraint — Limita- 
tion. 


The time limited by Act X of iS59, s. 144, for 
suing in respect of distraints for rent, “namely, 
three months from the date of the occurrence of 
the cause of action, ’ was to be reckoned, in the 
case of a suit for a wrongful distress afterwards 
abandoned, froun the abandonment of the dis- 
tress, and not merely from the date of the ori- 
ginal seizure. Thukree Roy v Heeramuti 
Singh, Marsh 470: 2 Hay 597. 

Tarince Churn Bose v Shumbboonath 
Panday. 3 W R Act X, 139. 


294.-h.i01-Act X of 1859, ss. 145 and 160— 
Complaint— Suit. 

A complaint under s. 145 of Act X of 1859 is 
not a suit, and did not fall within the descrip- 
tion of the suits in which, under s. 160, an ap- 
peal was given to the Zilla Judge. Amatiatulla. 

6 B L R 569: 15 W R 136. 


I 294A.— S. 102— “Suit”— Appeal in exectt- 

I tion proceedings. 

The word “suit” in Bengal Act VlII of 1869, 
s. 102, is intended to cover all proceedings prior 
to decree and subsequent ones in execution. 

Krifsto Coomar Chuckerbutty v Anund 
Coomar Dutt. 19 W R 307. 

Kedarnath Bisvvas v Huro Pershad Roy 
Chowdhry. 23 W R 207. 


Notes — Fol: 23 W R 207. 


295. — S. 102— intention of section— Effect ol 
decree under, * 

S. 102 of Bengal Act VIII of 186Jr 
ed in order to protect parties in tW%f|ltfo |4 of 
raiyat’defendants, and ^ their being 
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dragged up to the High Court in cases where the 
decree or demand is under Rs. loO. In 
•such cases the decree is intended to have the same 
eflFect as that of a Small Cause Court. 

Doorga Nai»ain Sea v Ram Lall Chhutar 

7 Cal 330. 

S. C. Dupga Narain Misser v Goburdhun 
Ghose. 9 C L R 86. 

29 6. -S. 102 — Special appeal-Power of Bengal 
Legislature. 

Bengal Act VIII of 1869 (ss. 33, 34) gives 
jurisdiction to Civil Courts to try suits brought 
for any cause of action arising under that Act; 
but it is a jurisdiction to try them according to 
the Code of Civil Procedure except where it is 
otherwise provided by the Act; and s. 102 modi- 
fies the effect of s. 34, and provides that there 
shall be no special appeal in rent suits for an 
amount under Rs. 100 except in certain circum- 
stances. Qucere—li?.^ the Bengal Legislative 
Council power to give to the High Court any ap- 
peallate jurisdiction not conferred by the Char- 
ter 1 Poorno Chunder Roy v Kristo Chnn- 
der Singh. 23 W R 171. 

Notes.— Ap : 1 C L R 39 F B; 3 Cal 161. 

F B. 

297. -SS. 102 and 62-Act VIII (B C) of 1869- 
— Fractional share-holder — Ejectment — Second 
appeal. 

In a suit by a fractional owner of an estate 
for the recovery of Rs. 16-1-3 for rent 
and for the ejectment of the defendant, the lower 
Courts held that the plaintiff was entitled to a 
decree for ejectment. It did not appear whe- 
ther the value of the property did not exceed 
Rs. 100. 

MeU under the circumstances, that the 
right of the second appeal was not taken away 
by section 102 of Act VllI (B. 0.) of 1869. 5 
Cal 694 (s. c.) 6 C L R 533, overruled. A frac- 
tional share holder is not entitled under section 
52 of Act VIll (B 0) of 1869 to maintain a suit 
for ejectment. Tulsi Pandya v Buchu Lai. 

9 Cal 596=12 C L R 22s! 

Notes. — Ref; 15 Cal 40. 

298. -— fe. 102 Special appeal — Sale in execu- 
tion of decree for rent. 
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No appeal lies under s. 102, Bengal Act VIII 
of 1869, from the order of a Disirict Judge on an 
application connected with the sale of a tenure 
in pxcf’ution of a decree for arrears of rent be- 
low Rs. 100. Deb Coomaree Dassce v Gunga- 
dhup Butt. 17 W R 189. 

299. — S. 102— Special appeal. 

In suits for recovery of rent below Rs 100, a 
special appeal lies to the High Court from the 
decision m appeal by a Subordinate Judge. 

Mahomed Munoor Mea v Jybuuee. 

10 B L R Ap 29: 19 W R 200. 

300. -- S. 102— Special appeal. 

In a suit for arrears of rent below Rs. 100, an 
appeal lies to the High Court from a decree pass- 
ed in appeal by an Additional Judge. 

Nobokisto Koondoo v Mahomed Sheikh. 

I 10 BL RAp30:19 W R 202. 

301. — S. 102 — Special appeal — Suit for rent 
under Us. 100— Civil Procedure Code, 1859, s. 372, 

Held by the Couit (Jackson, J., dissenting) 
that no appeal lies to the High Court from the 
decision of a District Judge in a suit for rent 
under Rs. 100. when no question of right to en- 
hance or vary the rent of a raiyat or tenant, nor 
any question lelating to a title to land or to some 
interest in land as between parties having con- 
flicting claims thereto, has been determined bf 
the judgment. Lungessup EooeP v Sookha 
Ojlia. Radhay Kishan v Kali Misser. 

3 Cal 151. 

Lakhessup KoeP v Sookha Ojha, 
1 C L R 39. 

302.— S. 102-Act VIII (B.C.) of 1869, Appeal- 
Section 52, suit under— Suit for arrears of rent 
and ejectment of tenant — Act VIII (B. 0.) of 1869 
section 102 — J urisdiction-Execution proceedings. 

Where a suit is brought under section 52 of 
the Rent Law, Act VJll (B. 0.) of 1869 for the 
recovery of arrears of rent and for ejectment of 
the tenant in default of payment of such arrears, 
and amount claimed is under Rs. 100, an appeal 
is barred under section 102 of that Act. 

The proceedings in execution of the decree in 
such a suit are to be treated as part of the suit 
and subject to the same rule as regards jurisdic- 
tion as the suit itself. Papbutty Churn Sep v 
Mondari 5 Cal 594==^ SOLE 51R. 
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Notes.—Bist: 11 C L R48o; 10 Cal 89. 

302. A.~S. 102-Special appcal-District Jaclge- 
Subordinate Judge — Act XVI of 1868 — Bengal 
Civil Courts Act (VI ot 1871), 

The words ‘‘District Judge” in 102 of Ben- 
gal Act Vill of 1869 do not include a Subotdi- 
nate Judge, to whom, under Act XVl of 1868 or 
Act VI of 1871, the District Judge may make 
over appeals filed in his Court. Doyal Chand 
Sahoy v Nabiri Chandra Adhikari. 
8BL R180:16'W'R23r). 

303. -S. 102“Special appeal-Additional Judge- 
District Judge — Bengal Civil Courts Act VI of 
1871 —Appeal, 

I£eld (Jackson, J., dissenting) that an addi- 
tional Judge invested with the powers given to 
him by Act VI of 1871 is a District Judge within 
the meaning of s. 102 of Bengal Act VIII of 1869, | 
and no appeal lies from his decision in suits of 
the nature described in that section. 

Brojo Mtsser v Ahladi Misran. 

13 B L R F B, 376: 21 W R 320. 
Ishan Chunder Ghose V Nobin Pal. 

13 B L R 377 note, 

Kotes.— See 21 W R 320. 

3O45.-S.102- Special appeal-Right to enhance 
or vary the rent. 

The ques<-ion in a suit for arrears of rent as 
to a right to convert the money-rent into a rent 
payable in kind is a question which, if deter- 
mined, renders the suit appealable. 

Elahee Buksh v Jaffur Aly, 
1 N W 109: Ed. 1873, 157. 

305. -S. 102 Special appeal-Right to enhance 
or vary rent. 

A special appeal was held to lie to the High 
Court under s. 102, B<=‘ngal Act VIII of 1869 in a 
suit for rent below Rs. 100 in which th^ question 
of right to enhance had been determined. 

Wataon Sc Co. v Ram Dhtin Ghose, 
17 W R 495. 

306. -S. 102-Special appeal— Question of title. 

In this case the Judge dismissed plaintiff's 

suit on the ground that no notice had been serv- 
ed on defendant, the nature of the suit being 
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not one for enhancement, but to recover rent at 
rates previously settled, and no notice being 
therefore required. The value of the suit was 
under Rs. 100, and the High Court held that the 
Judge had not decided any right to vary or en- 
hance the rent, and therefore they could not 
inteifeie, there being no appeal und^r Bengal Act 
VIII of 1869, s. 102. Goluck Chtindcr Dutt v 
Meah Raja Mijee. 17 W R 119. 

Notes.— Pol: 3 Cal 221. Ref: 1 Bom 286; 692; 

25 All 35. 


307.—- S. 102 — Special appeal — Question bet- : 

ween parties having conflicting claims. ' 

In a suit for rent less than Rs.l00, the decision 
turned upon whether, in a former suit against 
the plaintiff by a tbiid party, a decree had been 
recovered for possession of a portion of the land 
now in dispute. ITeld that, as neither the land 
nor the rent of such portion was claimed by the i 

defendant, the question as to title was not decid- : 

ed between parties having “conflicting claims” j 

thereto; consequently there was no right of ap- I 

peal. Reedoynath Dooripa v Puddo Lochtin ; 

Ohuckerbutty. 22 W R 205. * 


308 . — S. 102 Special appeal-Question of title. 

The issue whether or not there has been a , 

binding enhancement of rent, and whether or not 
the tenant has paid at the enhanced rate, in- i 

volves no question of title or of right to enhance 
or vary the rent, and the appeal in such a suit ! 

properly lies to the Collector. Bahadur Singh 
V Hura. 3 N W 73. 

Ager Singh v Boojhawun. 4 N W 61. | 

I 

309. — S. 102— Special appeal— Decision as to ! 

varying rent. j 

In a suit for arrears of rent on the basis of a I 

shironamah, where the raiyat denied that he had j 

executed that document, and produced evidence 
to show that the rates mentioned in it were not 
correct , — Ifeld that there was no question of | 

right to vary the rent, and that the case therefore 
did riot come under Bengal Act ViH of 1869, s. j 

102. Nitressuj? Singh v Jhotee Tely. ^ 

23 W R 343. 


310 — S. 102— Special appeal— Decision as to 
varying rent. 

Where the amount of jurt^a is not disputed 
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Bengal Acts ( Rent Act VIII of 1869 
&Xofl859)S. 102 •^Gontd, 

but there is a question as to whether it is pay- 
able by instalments or in a lump 'jum, the deci- 
si'^n cannot be said to involve a question of “right 
to enhance or vary the rent.” Peari Mohun 
Mookhopadhya v Madhub Chunder Baboo. 

23 W R 385. 

311. — S. 102--Special appeal — Questidn of 
fact-Question of nature of rent. 

In a suit for arrears of rent, where the 
question was whether the defendants were hold- 
ing on payment of nugdi rents or as bhouli ten 
ants. — Reid that the decision was a finding of 
fact. Reld^ further, that, as the suit was for an 
amount under Rs 100, and as no question to vary 
the rate was determined, nor any question of 
title as between parties having conflicting claims 
thereto, there was no special appeal. 

Shumbul Singh v Toondun Singh. 

24* W R 469. 

312. — S. 102~Special appeal — “Right to vary 
rent.” 

A suM for rent under Rs.l00 is not taken out 
of the purview of Bengal Act \ III of ISoO, s. 102 
by the fact of the rate of rent having been vari- 
ed by the decision of the Court, unless the Judge 
determined “the right to vary the rent.” 

Watson & Co. v Mohendro Nauth Paul, 
23 WR 436. 
Srecnath Roy v Ainooddeen Shaha. 

25 WR103. 

Notes.— Fol; 25 W R 103. 

313. — S. 102 — Special appeal— Question as to 
whether rent has varied. 

Bengal Act VIU of 1869, s. 102, does not ap- 
ply where the point decided is simply whether 
the rent fixed by a previous decision has been 
subsequently altered and a new arrangement 
come to. Nurubdessur Pershad Roy v Jun- 
8®*®- 24 W R 49. 

314— S. 102-Rpecial appeal— Question as to 
variation of rent. 

In a suit for arrears of rent under Es.100 in 
which the question was v\ hether the landlord had 
the right to raise and had raised the rent, and 
the Judge decided that there had been no altera- 
tion in the rent,— no appeal lay to the High 
Court. Roy Jung Bahadoor v Jugdeo Roy. 

25 W R 247. 


Bengal Acts-( Rent Act VIII of 1869 
&Xofl859) S. 102 -Contd^ 

315.-S. 102— Special appeal-Question of title. 
Where the Judge practically came to no deter- 
mination at all, on the erroneous supposition that 
a review had been wrongly admittf‘d by the Mun- 
sif, a speeial appeal wa*? held to be not barred. 

Goop Dyal Roy v Beka Noonya. 

22 W R 446. 

316 — S. 102 — Special appeal-Co*sharer — Suit 
for rent. 

The plaintiff, one of several co-sharers of a ta- 
lukh, sued to recover her share of rent making 
her co-sharers, who resisted her claim, defendants. 
The first Court raised and tried questions of title, 
betweAn thA plaintiff, her co-sharera, and the rai- 
yat, and decided in favour of the plaintiff. The 
lower Appellate Court, without expressing any 
opinion on the rights of the parties, dismissed the 
suit on the ground that ft was not maintainable. 
On special appeal it was contended that no appAal 
would lie, as the amount of the claim was less 
than RIOO. and no question of title was determi- 
ned by the judgment; but this objection was 
overruled on the ground that the decree of the 
lower Appellate Court, dismissing the suit, had 
the effect of deciding the question of title against 
the plaintiff. On appeal under cl 16 of the bet- 
ters Patent, that the judgment, rather than 
the decree, is to be looked at in applying s 103 
Bengal Act VIII of 1869. No appeal lay from the 
judgment of the lower Appellate Court, inasmuch 
as that judgment showed not only that no ques- 
tion of title was determined, bufc that the Judge 
did not even consider it. KaHm Sheikh v 
Mukh^da Soondery Dassee 15 B L R 111 : 

as W R 268 

Reversing decision in Mokhoda Sonderee 
Dossee v Kureem Sheikh. 23 W R 11. 
Notes:— See 23 W R 268. 


317 S. 302-Special appeal-Question of title. 
Where in a suit under Bengal Act Till of 
3869, s. 83, to contest the demand of the distrain- 
er, a question as tuarea was raised merely as sub- 
ordinate to the issue as to the amount of rent due 
without any dispute as to the relationship of 
landlord and tenant, the case was held not to come 
within the provisions of s. 102. HuPo Pershad 
Chtickcpbutty V Sreedam Chunder Chow- 

20WR15, 

Hupish Chunder Chuckerbutty t H^u^ree 

wwmr 

m 

h 


Bewah. 
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Bengal Acls-e Rent ActVIII of 1869 
& X of 1859 ) S. i02-Oontd. 


Notes.* -r-Ap: 1 5 Cal 388. Bist; 10 Bom 193, Ref. 
2/ Mad 551. 


St8 — S 102 — Special appeal— Question of title. 

Where in a suit for rent the Judge simply up- 
holds as against an inter venur the possession of 
the party found to have succeeded on the death 
of the last owner to the quiet possession of bis es- 
tate under ashowof title and gives him a decree- 
for ren*-, he does not determine a question of title 
so as to admit an appeal under s. 102, Bengal Act 
VIII of 1869. Rally Churn Bannerjce v 

Gopal Chunder Banerjee. 26 W R lOO 


319 — S 102-Special appeal— Question of title. 

In a suit for rent under R 3 . 6 O, in which no ques- 
tion to enhance or very the rate was decided and 
in which, although the first Court were into the 
question of title, the lower Appellate Court came 
to no decision on the point , — Eeld that the case 
fell within the purview of Bengal Act VI 1 1 of 
1869, 8. lOi, and no special appeal lay, 

BHugwan Dutt Misser v Nowoeedh Lall. 

25 W R 153. 


320— S. 102— Special appeal— Decision on 
genuineness of document in order to decide as to 
amount of rent. 


Where a suit for rent of certain years, not ex- 
ceeding Es.lOO, based upon a kabnpat andjumma- 
bundi, was dismissed m appeal on the ground 
that those documents were torged, and the lowei* 
Appellate Cjurt, in order to arrive at a decision 
as to the amount of rent due, enquired into, and 
decided upon, the genuineness r>f the mokurari 
pottahset up by the defendant,— that Ben- 
gal Act Vlll of 1869, s. 103, precluded any speci- 
al appeal in the case. Mahomed Toque v 
Fouzdar Roy. 25 W R 14. 


Bengal Acts-( Rent Act VIII of 1869 
&X of 1859) S \02-Coutd. 


322— S 102 — Special appeal-Question of title. 

In a suit for ejectment valued under Ks. 1 00, the 
defendants, who were sued as yearly tenants, rep- 
lied that their tenure was a maurasi gujasta te- 
nure, and m proof of their allegation adduced levi- 
dance which was not displaced by the plaintiffs, 
The lower Court considered that the defendants’ 
allegation was well founded. Held that, although 
the value of the suit was under Rs. 100, an appeal 
was not barred by the provisions of s. 102 of Ben- 
gal Act Vlll of 1869, as the lower Court had de- 
termined a question of law as to whether the 
tenure was gujasta. Bijjo Nath Sahoo v 

Raindour Roy. 7 C L R 369. 

Notes:— Ref: SOWN 437. 


323- 


321— S.lO2-Sp0cial appeal— Question of title, 
la a suit for rent, in which the sum claimed was 
less than Ks. 100, the defendant pleaded that the 
plaintiff had ceased to have any interest in the 
land, and the suit was dismissed. There was no 
finding as between the plaintiff and any other per- 
son claiming title to the land, Held that a speci 
al appeal to the High Court was barred by s. 3o2 
Behgal Act Vi II of 1869. 23 W R 227, and 2 1 W 
K 26, cfteH add f61lo#ed. Donzelli v Tekah 


S. 102— Special appeal-Question of title. 

Separate suits for rent by A and H having 
been instituted against the tenants of certain land 
to which both laid claim, a suit was filed by A to 
establish his title against j 9, and pending that 
suit the rent suits which were each for a sum un- 
der Rs. 100, and which had been appealed to the 
District Judge, were stayed. The suit between A 
and a having been decided against A, the Dis- 
trict Judge dismissed his suits against the tenants. 
Held, on appeal, that no question of title could be 
said to have been decided in such suits, and that 
consequently no second appeal lay. Durga 

Narain Misser v Goburdhun Ghosc. 

9 C L R 86. 


324—8. 102— Special appeal— Parties having 
conflicting claims. 

Where there was a question of title raised bet- 
ween the plaintiff and an inter venor, and the Judge 
dismissed the suit foi want of proof of rela- 
tionship of landlord and tenant between them, ‘ 

Held that, the suit being for less than Ra. 100, no 
special appeal lay to the High Court. 

Hurry Mohun Mozoomdap v Dwarkanath 
Seiti. t 18 W R 42. 

Dilbur V Issur Chunder Roy. 21 W R 36v 
Nankoo Koerce v Nund Coomar Paurey^ 

22 W 1 

Kashec Ram Doss vShamEoMaiaei 

23 UR 227. 

Kripamoyee Debia irDropudee Pfetowdhifaiii 

" 8*W'E213. 


Nodaf. 


2 C L R 558. 1 Notes;— Ap: 8 Qal ^ 
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Bengal Acls-c Renl Act VIII of 1869 
\ X of 1859 ) S. m-Gontd. 

325-S. i02-Spec>ala,peal-Suit fox arrears 

of Tent. 

DCS, the r-amindar, broagM a suit agaxns 
B a raiyat, for recovery of arrears of rent valued 
Mow BUOO, to which NCA, who 
a mokurarititle, was made a party _ 

Act VIII of 1859. The Muusif passed a dec et 
in favour of the plaintiff. Ou appeal by N O A 
which was heard and decided by th6 Subordinate 
Judge, on reference by the District Judge, he 

decree of the first Court was reversed, and the 
«mt dismissed. Held a special appeal lay to the 
High Court. Dayal Chand Sahoy v Nabm 
cindBa. 8 BLR 180 note: 16 WR^ 

Iswar Chundri Sen v Behari Ray. 8 B L R 

188, 16 W R 132. 

Notes:— See 16 W R 235. 


S26-S8 190, 110, 1 . 51 -Deoree for rent of 

non-saleable tenure-sale of other immoveable 

!lerty without attempt to recover from person 

and moveables, il ultra vires-Application to se 

aside sale by deposit under C P 0 (Act XIV o 
mn s. 310 A, if lies-Act S of 1859 ‘-complete 

Code”inwhat8ense-Revi8ionby High Court- 

Charter Act (2t and 25 Vic., Cap. 101), s. lo. 

In execution of a 'decree obtained in a suit 

valued at over Ra. 100 for recovery of arrears of 

rentdue in respect of a non-saleable tenure, the 
decree-holder applied for sale of some other im- 

moveable.property of the jndgment-debtor,without 

making any attempt to execute the decree against 
the person nr the moveable property of the jndg- 
mfent-debtor as required by s. 109 of Act X of 1859 
and had it sold, and it was purchased by a third 
party. The judgment-debtor thereupon deposited 
■ decretal amount with costa and the 5 per cent 
payable to the auction-purchaser under s. 3 10- A 
of the 0 P 0, 1882, and asked for the cancelment 
of the sale. The Deputy Collector Md that s. 310- A, 
U R 0., did not apply to sales under Act X of 1859, 

and that there was no provision in law for set- 
ting aside the sale, and he rejected the judgment- 
debtor’s application; his decision was upheld on 
appeal by the Collector; Mfld, on an application 
in revision to set aside the Deputy Collector’s 
nrler. that the proceeding before the Deputy Col- 
lector was amenable to the revisional jarisdiotion 
of the High Court, and not to an appeal to the, 


Bengal Acls-CRenl Act VUI of 1869 
& X of 1859 ) S. 102-COT*i<. 

District Judge, the putebaser at- the sale being a 

third party and the sale being raoreover impeach- 
ed as ultm rlrea and illegab* that the High C^^urt 
bad power to interfere with the order under s. 16 
of the Charter Act; that the sale being in contra- 
vention of the provisions of ss. 109 and 110 of Act 
X of 1859 was rlres; that the provisions of 
s. SIO-A of the C P C., 1882, applied and the De- 
puty Collector failed to exercise a lawful juribOic- 
tion vested in him in rejectingr the judgment-deb- 
tor’s application; the decision to th^ contrary in 
(2 C W N 127, Ref.) is opposed to ratio tieoulendi 
of (9 Cal 295, Ref.), that, except upon points 
expressly provided for by Act X of 1859, the pro- 
cedure of the Revenue Courts when trying ques- 
tions arising under that Act must be governed by 
the Civ Pro Code. (21 Gal 428, Commented on.). 

Chaitan Patjost Mohapati?a v Kunja Bcliary 
Patnaik. 15 C W N 863. 

I 327— S. 102 = Act X of 1859 S. 153— Pinal 

I order of Collect or-Appellate order— High Court’s 

power to interfere in revision. 

S. 1.53 of the Act does not preclude revision by 
the High Court of an order of a Collector, which 
is final within the meaning of that section. 
Mohar^t Gobind Ramanuja Das v Lakhum 
Pardia. 11 C W N 112=: 8 C L J 4?3. 

398— S. 102 = Act X of lt59, S. 153— -High 
Court, p^'ver of— Civil Procedure Code ( Act 
XIV of 18«2), Sec 622— Charter Act ( 24 and 25 
Viet Cal 104), Sec lo-- Revision where appeal lies. 

The High Court has power, notwithstanding 
section 153 of Act X of 1859, to revise the orders 
of lower Gourfes where they have nob acted cor- 
rectly according to law under section 622 of the 
Oi^fiVProcedure Code or under section 15 of the 

Charter Act. 

Where the applicab'on is not merely to set 
aside the order of a D'=‘puty Collector, but also 
the appellate order of a Collector, the Court cap 
properly interfere under section 622. Civil Proce- 
1 dure Code. 02 C L R 4 19 Disti) Mohunt Gobi- 
i nda Ramaunj Das v Lakhun P irida. 

i SQL J43 = UC JV K 
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Bengal Acls-( Rent Act VIII of 1869 
&X of l859) S. 102 •^Vontd, 

329— S. 102— Special appeal — Decision of 
varying rent; 

Where a Judge found in a rent suit that, al- 
though Rs. 30 6-d had for a great number of years 
bf*en paid by the tenant, Rs. 29-15 only was paid 
as rent, the remainder being a kind of cess or fee 
fortesting the coin paid, — that he did not 
determine any question which amounted to a 
varying of the rent of the tenant. 

Dwarkanath Singh Roy v. Nubo Coomar 
Bose. 20 WR., 270. 

330. — S. 102 — Special appeal— Claims by pla- 
intiff as xamindarand defendant as mortgagee, to 
rent. 

in a suit in which plaintiff claims rent as 
zamindar, and defendant, admitting his own 
tenancy, claims it as mortgagee, i*here cannot be 
said to be confficting claims to a title to, or some 
interest in, land within the meaning of Bengal 
Act VlIT of 18d9,a. lOil. Rajkishen 

Mookenjec v Pearec Mohun Mookerjcc 
24 WR114. 

33 l^S.ltJ 2 -Special appeal— Question against 
intervenor. 

The circumstance that a question has been 
determined at the bearing of the appeal in a rent 
suit, by which an intervenor may be injuriously 
affected, will not make the appeal cognizable as 
a special-appeal, unless the decision has involved 
some title or interest in land of parties having 
conflicting claims thereto. Raj Kishen 

Mookerjee v Sreenath Butt 23 W R 408. 

332— S. 102— {Special appeal — Suit for Rent 
under Rs. 100— Title-Two persons. 

A and B both laying claim to a certain land 
brought t separate suits for rent against the same 
tenants. In both these suits the amount did not 
exceed Rs. 2t0. Subsequently A sued B to esta- 
blish his title to the. land against him. The Dis- 
trict Judge kept the rent suits pending until 
decision of the suit between A and B which was 
finally decided in favour of B. The Judge then 
dismissed the rent suit by A and decreed that of 
B. HM that ne second appeal would lie in rent 
no question of title between parties, 
conflicting claims was decided in them* 
Loorga Narain Sen v Ram Lall Chhutai^ 

7 Cal 330. 
S. Q^ Durga Narain Miasirv 
- 9 C L R i®* 



Bengal Acts-(Renl Act VIII of 1869 
& X of 1859 ) S. m-Oonhid. 

333— 8.1 02--Spedal appeal-Suit for rent below 
Rs. 100— Landlord and Tenant, 

In a rent-suit, the defendant a tenant 
questioned the title of the landlord. But the 
Court of first instance holding that there was a 
tenancy passed a decree for rent. On appeal the 
District Judge rendered the decree holdhig that 
the rent was paid. On appeal to the High Court 
by the plaintiff, Held, that no second appeal 
would lie as it is for a suit under 
Rs. 100, and there is no question raised in 
it relating to a title to land as between p.arties 
bavin | conflicting clai ms thereto. Ramaprosad 
Roy V Shorup Parmanick. 8 Cal 712. 

334— S. 103— Civil Procedure Code, 1859, 
s, 119 — Ex-parte decree — Re-hearing. 

S. 10 J of Bengal Act Vi 11 of 1869 does not apply 
to applications for a re-hearing after an ex-parte 
decree on the ground of ignorance of the suit. 

Di*abamayi Guptia v Tapacharan S^n. 

7 B L R 207; 16 W R 17. 

— S. 108. 

See Bengal Act 111 of 1870. Case No. (3) 

10 B L R Ap 21; 19 W R 128; 
10 B L R Ap 22; Note 15 W R 75. 

335 — Ss. 77, 153, 155, 160 — Rent suit-Inter- 

venor— Decision of Deputy Collector if ‘kpp'ealable 
to Cblleetor or Zillah Judge— Question relating 
to title to land, etc” — ■ ■ 

Where, in a suit rent, another person inter- 
venes under S 77 of Act X of 1859, on the ground 
that he had, actually and in good faith, received 
and enjoyed the rent, before and up to the com- 
mencement of the suit, all that the Deputy 
Collector has to determine is which of the two 
parties, the plaintiff and the intervenor, was in 
actual receipt and enjoyment of the rent, and any 
question of title is gone into oh ly incidentally for 
the purpose of deciding the main question. An 
appeal therefore lies from the Deputy Collector’s ; 
decision to the Collector, and not under Ss. 158, 
166 and 160 of the Act to the Zillah Judge, 

Rakhal Patak v Kumar (Raja) Jyoti 
Proshad Singh Deo. 13 C W N 599 
4 Ind cas 536. 
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Bengal Revenue Sale Law. 

See Case# undcr^— 

{Sale for Arrears of Revenue. 

Bengal Review-Power to Review 
Act Vll of 1868. 

-s. 2 . 

See Review— ‘Power to Review. 

Bengal sale for Arrears of Reve- 
nue Act XI of 1859. 

Sec Sale for Arrears of Revenue. 

Bengal sale for Arrears of Reve- 
nue-selling aside sale, Act VII 
ofI868. 

Sec Sale for Arrears of Revenue-setting 
aside sale. 

Bengal Salt Acts and Regulations, 
Act VII of 1864. 

Sec Salt, Acts and Regulations relating to- 
Bengal. ' 

Bengal Sanitary Drainage Act VIII 
‘ of 1895. 

Notes:— S. 1 (3) Rep. Act 1 of 1V>03. 

Bengal school, Hindu Law. 

• Sec Hindu Law. 

' Bengal Service Tenure Act VIII 
ot 1878. 

f See Service Tenure. 

0 Bengal Storing Jute, Act II of 1872. 

-S. 34.. 

See Storin' Jute. 

, Bengal Survey Act v of 1875. 

Notes.— S. 57 Rep. In pt.Ben. Act VUof 188( 
9. 1 rep. in pt. Act 1 o£ 1903; lep.'Cin Assam ) ac 
XII of 1891 ; Declared in force in the Angnl Dis 

trict, Reg. I of 1834, s. 3. 

Bengal Survey Act V of 1875. 

_S. 4.0. ' - . 

Sec Special or Second Appeal-Orders aubjec 


[engal Acls-C Rent Act VIII of 1869 
* &X ofl859 ) 

S 660 of the Code of Oiyil Procedure and by 

,ece««ry implication S. 688 also, are applicable 
„ appeals under Act X of 1869 by ^ 
if S. 161 of the Act. Whether the 

.reposition that Act X of 1859 is a complete Code 
n itself, requires modification in view of the 
Jecisiod in 9 I. A. 174. Hare Krishna Maha- 
uti V Bishtin Chandra . Maha nti. 

7 C L J 426*12 C W N 898= 
35 Cal 799.! 

Kot€*:-Ref: 35 Cal 990=12 0 W N 893. 
337— Sb. 160, 161— S. 373 of Civil Procedure 
Code (Act XiV of 1882), applicability ot 

The provisions of sec. 37B, C. P 0., have no 
applicafaon to suits instituted under Act X of 
1859. Where a Plaintiff applied to withdraw a 
suit for rent and the Court peimitted such with- 
drawaPhut dismissed the suit and did not give 

distinct permission to bring a fresh stil upon the 
same cause of action, -That a fresh suit 

was maintainable. Sheikh Golam Mahomed 
T Slvendra Pad# Batierjcc. 12 C W N 893 


-Effect of. 
•Effect of 1‘atta. 
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Bengal Acts (Survey Acl V uf ti/5) 

^Gomld, 

3-S. 4:l-.0rim. Pro. Cod6 (Act of 1898), 
Chap. XII — Competent— Court— Survey autho- 
rities. 


Bengal Acls-(Survey Act V of 1875) 

-Oontd^ 

See Sup^intendence of High Court-Civil 
Procedure Code, s, 622. 

1— Ss 41, .62 -Order -Suit for confirmation of 
possession -Relief inconsistent with plaint.- 

S. 62 of the Survey Act is a har to a suit by 
a plaintiff against whom an order determining 
a boundary dispute has been made under this 
Act, for confirmation of possession on the a lie* 
eration that he has been in continuous possession 
from or before the order, such an order having, 
under S. 41 of that Act, the effect of a Civil 
Court decree, which ig binding on the parties as 
regards the question of possession. 

When the plaintiff sues for confirmation of 
possession on declaration of title, alleging that 
he is in possession, and proves his title but fails 
to prove possession, the Court ought not to award 
him recovery of possession, unless on the facts 
alleged in the plaint the action amounts to one 
for restoralbion of possession. II C Ij R 443 and 
II 0 L R 451, Dist. Bisficssuri Koert v 
Ram Pujptap Singh. 14 C W N 366= 

4 IndCas 547. 

2- Survey Act, v (B C) of 1875, sections 44, 45 
clause (b) and section 62 & s. 3- Jurisdiction of 
Revenue Ofiicer-Butwara Proceedings-Boundary 
Dispute as to. 

Upon an application professedly made 
under the Survey Act, V (B C) of 1875, 
the Collector, professing to proceed under that 
Act, laid down a boundary between two mouzahs 
on the lines of a boundary made many years be- 
fore in a Butwara Proceeding between the pro- 
prietors of the mouzath who made the application. 
The plaintiff, who was the proprietor of the 
other mouzah, although he appeared and made 
objections before the Collector but did not ap- 
peal against his order, now brought a suit to 
have the boundary rectified. 

Meld, that the Collector had no jurisdiction 
under Act,V (B 0) of 1875, to determine the boun* 
dary as laid down in the Butwara Proceedings so 
as to bind the plaintiff; and that accordingly 
the suit was not barred by section 62 of that 
Act. Clause (b) of section 46 of Act v ( B C ) 
of 1875 applies to a survey or some similar 


An order by the Survey authorities under S. 
41 of the Bengal Survey Act has the force of a 
Civil Court decree and is therefore tantamount to 
an order passed by a competent Court as provid- 
ed for in Chap, XII of the Crim. Pro. Code. On 
such an order b<»ing passed with respect to any 
lands attached under S. 146, Grim Pro. Code, 
they should be released from attachment, 

C. T. Ambler v Shah Somi Ahmed. 

11CLJ417. 


4 — S. 62— Boundary dispute- Possession, Evi- 
dence of — Suit based on title . 

A formal decision on the question of boundary 
in a boundary dispute under s. 62 of Bengal Act 
V of 1875, altbough? conclusive as to possession, 
is no bar to a suit based upon title. 

Kala Chara Tea Co., Ld. v Sukul Siagh. 

18 Cal 260. 


Notcs:-Ref: 8 C W N 876< 


5— S. 46— Obstruction to Oanongoe appoini^’* 
by Settlement Officer — Penal Code, s. 186. 

Where a Canongoe appointed by a Settlement 
Officer in connection with the settlement of cer- 
tain Khas Mehal belonging to Government was 
obstructed in his attempt to drive some pegs in 
the land by way of demarcating the boundary : 
Jield that he was not acting in the discharge of 
any public function within the meaning of s, 186 
of the Penal Code, as either of the two condi- 
tions required by the Act had not been proved. 
Moula Bux V King-Empcpor. 6 C W N 120 

6— Ss. 59, 60, 62— Decision by a Survey Col- 
lector— Bight of suit. ^^7; r ' 

A decision under the Survey Act relating to a 
boundary dispute is conclusive as to possession 
hut would not bar a suit based oh title. A suit 
for declaration of title is not barred by S. 62 of 
the Survey Act although no appeal is preferred 
either under S. 69 or under S, 60. Where the 
evidence of possession is conflicting it may be 
presumed that possession follows title. 



DESAl‘ti OKNT. OlVtl- DlOEai' 


Bengal Tenancy Act cVlII of 1885>. 

See (I ; Oases under Appeal— Acts— Bengal 
■ ; Tenancy Act. : 

"(2) Landlord and Tenant-Porleiture- 
Breach o£ Conditions, 

^Applicability of, to Cbowkidari Cbakmn 
Land Consideied. ^ ^ 

—Tenancy Act- Agricultural tenant— Eject 
ment suit— Disclaimer of title, no ground of for 
feiture:-See Landlord and Tenant. 


The appellant, a co-sharer in a Mminaari m 
terest, in consequence of the putpi rent falling 
into arrear so far as the share which should have 
come to him was concerned, brought a suit mak- 
ing the putnidars defendants and joining as co- 
defendants his co-sharers in the Zemindati on e 
ground that they refused to join him as 
rriVirt £3111 ixrafi framed as one under the Bengal 


Bfengal Tenancy Act VUi oi 

12 12), 13 (1), (-2) Am, Act VIII of 1886 ; Sup- 
plemented, Ben. Act 111 of 1895, Ss. 20, 28 to 32 
36 ( 0 .) : ss. 30 (a), 31, 39 (6), 62, ch X and b. 119 
Am ss. 31-a, 31-B, ins Ben Act 111 of 1898 i Cer- 
tain transfers under ss. 13, 13, 17 or 18 validated 
„ nrovWons of those sections as to fees; Am s. 106 
Am Ben Act 1 of 1903 ; ss. 1 (3), 3 (5), (10), 12 
(2), (3), 13 (1 ;, (2). 16, 16, 19, 22, 40, 62, 58, 07- 
69, 76, 88, 101 (3), 102, ch X, Pt ^ (be^ing), ss. 

■ 104, 104-H (G); 106, t . . .m. » 

111,112, Oh XI (heading), 

(1), 161,168 ( ., 
sob 111 am.ss.14. 


bring a suit, under the Bengal lenauujj ... 
the whole rent due in respect of the prdperty in 

suit. i, , 

Held, also that the law applieable to the pre- 
sent case must apparently be that by the 
express terms of the Bengal Tenancy Act in 
the event of the'rent being unpaid the o.wnets of 
the Zemindari interest were entitled, by suit un- 
der that Act to bring a putni to sale with conse- 
quences prescribed by that Act, and it was a gen- 
eral rule— a rule not derived from the Bengal Te- 
nancy Act, but from quite another branch of law 
namely, the general principles of legal procedure 
-that a sharer, whose co-sharers refuse to join 
him as plaintiffs, and sue for the whole rent on 
the tenure, unless there was something to ex- 
clude the case from the operation of those rules. 

Upon a contention that the case excluded from 
the operation of those general rule on the ground 
n,o(; v,-,- p-srnress or implied agreement between 


(2), 106, 107, 108, 109, 109-A, 
SS.116, 120,148, 153,158 
(1), 169 (1), 170, 174 (2), 178, 189, 192, 
45 Eep Ch IV-A (8S.18-A to 18-c) 
SS 40-A, 102-A, 103-B, 106-A, 108-A, 109-B, 109-0 
109-D,11I-B,H6-A,147-A, 147-B, 148-A, 153-A 
Oh.'XIII A, (s. 168-A), ss. 168-B, 186-A, 188-A, 

ins 8. 114 rep in pt and am ss. 149, 1 50 rep in pt 
(in Bengal), Ben Act 1 of 1907 ; ss. 1 (3), 3 (5), 
(10), 12 (2), (3), 13 (1), (2), 15, 16, 19, 22, 40, 62, 

58 , 67: 69,76, 101 (2), 102. 103-B. Oh X Pt 11 

flying), 88. 104, 104-H (3), 105, 106, 107, 108, 
109, 109-A, III, 112, Ch XI (heading;, ss. 116, 
180, 148, 153, 168 (1), 161, 168, (1), 169 (1), 170, 
174 (t), 178, 189, 192, sch. Ill am ss. 14, 45 rep 
Oh IV-A (ss. 18-A to 18-C), ss. 40-A,102-A, 105-A 
108-A, 109-B, 109-0, 111-B, 115-A, 147-A, 147-B, 
148-A, 153-A, Oh XIlI-A, (s. 168-A), ss. 158-B, 
186-A, 188-A, ins s. 114 rep in pt and am ss. 149, 
150, rep in pt (in Eastern Bengal), E B and A 
Act ! of 1908 ) 8. 84 Declared in force in the 
Sonthal Patganas Beg 111 pf 1872, s. 3, as amen- 
ded by Beg III of 1899, s. 3. 

— Bcoord of rights— Wdght to be given to;— 

& C LJ 


fact, paid separa' 
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Act cannot be made payal^le by instalments, a. 
210 of the Civil Procedure Code not applying to 
such a decree. 


Bengal Acls-( Tenancy Act VIII of 

1885 ) -Oontd, 

the right of one sharer to sue;-' making this ‘ co- 
sharers defendants when they would not join as 
plaintifEs. 


Where a Munsif made an order for the pay* 
ment of the amount of rent decreed by instalments 
he commifctM an error of law only and not an 
error in the exercise of his jurisdiction within S. 
622 Civil Procigdure Code, Shib Narain WLoo- 
kerjce v, Baikuntha Nath Isar, 

11 C W N 857. 


Their Lordships had no inclination to ques- 
tion the course of rulings in Bengal that agree- 
ii^ent, either expressly proved or implied by the 
conduct of the parties, might establish the 
right to sue separately for the shares of rent re- 
ceiveable by the separate share-boldeis. 


Their Lordships thought that it was clearly 
a sound view of the law, as clearly laid down in 
Bengal, that such an agreement, expressed or im- 
plied, merely affected the right to sue separately 
for rent, and in no other respect modified the 
terms of the holding. Raja Pramada Nath 
Roy V Raja Rainani Kanta Roy. 
10 Bom LR 66 = 12 C WN 249 = 35 Cal 331 
P C=35 I A 73=7 C L J 139 = 
18ML J4.3 = 3MLT 151 


5 — Assignee of land as well as arrears of rent. 

The person to whom the land, the rent for 
which is claimed as also the arrears of rent are 
transferred is an assignee of the whole interest of 
the landlord and is a landlord within the Bengal 
Tenancy Act. Sashi Kumar Blirbahar ▼. Sita 
Nath Baner j i. 7 C L J 425. 


Notes: -Ref: -10 C L J 3vi6, 

« 

6— Bengal Tenancy Act not a complete Code: 
—Per Mocker jee J.— The Bengal Tenancy Act 
does not purport to be a complete Code even in 
respect '^f the law of landlord and tenant; nor 
does it profess to incorporate the general princi- 
ples of the law of contract and the Jdoctrines of 
Equity Jurisprudence, in so far as they may have 
to be applied in the determination of disputes 
between landlords and tena'nts. - Kripa Sitidhu 
Mookerjce v. Ananda Sundari Debt. 

(1905) 35 Cal 34 = 11 C W N 983 At 996 « 

6 C L J 273. 


Notes. -Fol: 35 Cal 714 = 7 CL J 435 = 13 0 
W N 793; Appl; 13 C W N S35; Ref: 14 C 
W N 552 = 11 CL J 140; 14CW N 335 = 
Bind Cas34; 3 Ind Cas 29 = .3 Ind Oas 306 
= 13CWN 660 = 30 Cal 765; 11 OLJ 
56: 4 N L R 16. 


2. — Denial by tenant of landlord’s title For- 


feiture. 


Under Act VIII of 1886, there is no forfei- 
ture arising out of a denial by the tenant of the 
landloT’d’s title. (17 Cal 196. Ref.) 

Nizamuddin v Mamtazuddin. 28 Cal 135= 

5CWN265. 


7 — Plorticultural purposes.Iand let for — Appli- 
cability of Act— Adverse possession presumption 
of permanence. V. 

N 0 tes:-Ref: 9 C W N 928 = 2 C L J 389. . . 

The provisions of the Act will apply in deoid- 

S-Teiiure — Transferability — Purchasers from ing the question of title to the land originally 
me tenant— Competency to question validity let out for horticultural purposes, ^Where rents 
transfer. were received by the landlord from the transferee 

of an old tenant in the name of the latter the 
question of inference to be drawn from that f aot 
is not one of law.The receipt of rent from a trans- 
feree as an agent is not a recognition of the 
'^transfer. 

A limited interest in land may be acquired by 
adverse possession. 

Where land was let as garden land with spe- 
cial reservations r^arding trees, the fact that the 


sensee from some of the representatives 
ant is not entitled to question the vali- 
the purchase from some other represen- 
f the same tenant fll 0 W N 76, 6 G W 
2 C W N 279, Rel.) Tamij Mandal v 
Rabbani Biswas. 7 Ind Cas 720. 

Rent suit— Decree.powerof Court to make 
Procedure Code Ss. 210, and 632 — High 
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his own risk. 16 W JB 197; TOWN 1H2 Eol.- 11 10 C W N 272= 33 Cal 279. 

C W N 242 Dist. Deb Narain Dtttt V Baidy^^^ 

Hath Modak Hapit. C W N 68. 12 — S. 2 — Bengal Tenancy Act (VIII of 183.6), 

"? , sections 2, cl. ( 4 ), 74, 179-ActX of 1859, sec. 10 

R^Aot VUl of 188B Consideratipn-BigM Qf ^gg2 ggj. 3^ 

.Record of rights e p j permanent tenancy was created by 

e , before the passing of the 
the provisioiia of sec. 179 

would not apply to the case, and 

ahwcib from 


stranger to impugn Where a 

ment Officer, power of. , j » o isfin ; 

4-uira riAPfl Oil tho a Icasc datcd 1860, i 
Stranger cannot impugn a Bengal Tenancy 

ground that no consideration passed, yet a de- ^ - 

fendant sued in ejectmenc can do it. not recover any 

The Bengal Tenancy Act does not authorize t^e tenant. 

a Settlement Officer to make any declaration as 

to the jointness or separateness of tenants, m the gee. 

S column which is set apart for their 
J it he does so it is of no effect. ^al Raut 

y Jai Lai Raut. ^ Ind Cas 291. of tenants, 

, A.,f« in excess 

9 _ 10 -Bengal Tenancy (Amendment) Act S 
/—Effect of— Jfetrospeotive validation of sales: ^ 

Section I, Act l of 1903 (B 0) enacts retrospectively ^ 
i that no transfer which has heretofore been made 

1" under S. 13 of the Bengal Tenancy Act shall be .^^jthout 

** deemed to he invalid merely on the ground that 
the landlord’s fee has not been paid and consequ- ^ 

ently ii validates all such tranfers 

appeals pending when the Act was passed. A sale l nde 

held at the instance of an assignee of a rent de- Act, the 

cree who is not al«o an assignee of the landlord s ^hich ht 
interest In the land if legal, has at most the effect ^ 

o! a sale held in execution of a decree for mon^ 

. under the Civil Procedure Oode.Such a sale accord- 
ingly does not affect the interest of unrecorded j^3 _Bengal Tenancy Act, Ks. 

cosharers in the tenure who are not parties to ^,g_5,3^tgnded to Orissa— Right < 
the decree or to the execution proceedings. Occupancy in Nlj-jote land, no 

Manuratt Nath v. Harinath Das. (X 1859) Sec 

1CLJ500. ^gpg^lgd. • 

11— Ss 2 11. 17 , 88 — Sub-division ol tenure— Under Sec. 2 sub sec. (2) of the 

m =f.,. of a share of a permanent tenure— Vali- „ Act, the extension of Sees, i 20 

Transfer of a share p 7^^ ^ g 

^Tl ‘Sor^i^rofit ^retlXef held L P^sions, of 

ferred a portion * „ j 90 and 21 anditheiproviaions of Sec. 6 and 


10 of Act X of 1859 or Sec 3 of ueg. 

1812 corresponding to Sec. 7i of the 

Act made all irnpositions upon all classes 

including a permanent tenure holder, 
of the specified rent, illegal, 

ireementby a permanent tenant to givo 
number of cocoanuts to the landlord as 
to perform oertaip-V, services (heffm 
sny remuneration, in addition to the 
3 illegal under the law as prevailed be- 

passing of the Bengal Tenancy Ac*. 

« Sec 2, cl, (4) of the Bengal Tenancy 
landlord cannot now recover the abieah 
e conld not recover under the old law. 
Kparna Charan Ghose v. Karam Ali. 
4. C L J 627=10 OWN 527. 



DBSAl'a OEST CIVIL DIGEST 1811-1912 


Bengal Acls-i Tenancy Act VIII of ' 

1885 ) S. 2 -Ooncld, 

Ss 10 and 21 of Bengal Tenancy Act having 1 
been extended fo OrNsa and Sec. 116 not having 1 
been so extended, a vali/at in Orissa can acquire < 
a right of occupancy in 7^//•yOi^e lands. ] 

Brahmanunda Mahapatra y. Afjun Raut. 

1CLJ310. 

I 

“ 14. — Ss 2 fS), 137-Auction-sale, setting aside i 

of — Orissa Division — Sale held under the Bengal < 
Bent Recovery (Under-tenures) Act (VIII of 1865 ' 

B. C), read with S 105 of the Rent Recovery Act 
(Xof lt59). 

A judgment-debtor is entitled, under the pro- 
visions of S 174 of the Bengal Tenancy Act, to 
have a sale reversed, when held under the Bengal 
iZent Recovery (Under- tenures) Act, 1865 read 
with S 105 of the Rent Leoovery Act, in respect 
of property situate in Orissa Division. 

The provisions of S 2, sub-section (2) of the 
Bengal Tenancy Act were introduced by way of 
excepsivft cauti >n. Even if such a provision had 
not been incorporated in the Bengal Tenancy Act 
the effect would have been that, as soon as any 
portion of the Bengal Tenancy Act was exten- 
ded to any loralityi it would by implication 
repeal the inconsistent provisions of the pre- 
existing statutes in force there. Bikal Parida 
V. Jogendra Na% Bose 14 C L J 168. 

Bengal Tenahcy Act 8 2 (4) 

See Act’ S 2 (4) 8 74 

Case no (297)10 OWN S27. 

15. — S. 3— Co*shater taking kabuUyat in res- 
pect of his share- Rent decree, execution purchase 
under — Priority of title — -Purchaser under 
mortgage decree against holding— Bengal Tenan- 
cy Act (VlIl of 1886) S 3 cl. (9) and Sch. HI Art 
3—.“ Holding’’— Special limitation — Disposses- 
sion by auction purchaser, not incapacity of 
landlord. F held 7 b^ghas of jote at a jamma of 
Rs 9. The defendants, who were 4 annas land- 
lords took from P a hahuliyat in respect of one- 
fourth of the land, the boundaries given being 
those of the 7 bighas. 

HeZri, that the defendants must be considered 
as fractional co-sharers, and not the 16 annas 
landlords in relation to P;that when they obtain- 
ed a decrea for arrears of rent against P and 
purchased the one-fourth of the land in execution 
they did t»ot acc^uire ^n indefeasible Intereat in 


Bengal Acts c Tenancy f cl VIII of 
1885 ) S. 3-6WJ. 

the land, so as to have a priority of title against 
the plaintiffs, who were purchasers in execution 
of a decree on a mortgage prior to the defendants’ 
purchase. 

Meld^ also that, as the defendants disposses- 
sed the plaintiff not in their capacity of land- 
ords hut as auction-purchasers, they cOuld nut 
claim the aid of Art, 3, Sch. Ill of the Bengal 
Tenancy Act and the benefit of the special limi- 
tation of two years. 

Held^ further that the defendants were not 
entitled to raise the question of the transferabili- 
ty of the holding, and to plead that plaintiffs 
had purchased nothing. 1 C W N 621: 25 Cal 97; 

2 0 W N 44; 26 Cal 917; 2 C W N 680 and 2 
0 L J 10 Ref. 2 0 W N 175; 6 C W N 333; 5 C L 
J 650; 11 C L J 20; 14 C W N 71; 6 Tnd Cas 39. 
Ref 4 C W N 679; 6 0 W N 624 11 C W N 76; 
11CLJ20;14CW N 71; 5 Ind Cas 39 Ref.). 

Sai*at Chandra Chatterjee v. Ishwar 
Chandra Sheha, 5 Ind Cas 397. 

16. -Bengal Tenancy Act, its applicability to 
the land outside the town of Calcutta—— Act 
II of 1888. 

The Bengal Tenancy Act applies to the land 
being outside the town of Calcutta but within 
its Municpal boundaries as defined in Bengal 
Act 11 of 1888. Biraj Mohtni Dassi v. 

Gopcswar MulUck. 27 Cal 202. 

Notes:— Ref 13 0 W N 605; SOWN 301. 

17. — s S, els. (3) and (5) and ss 4 and ^ els. 
(3) and (3) — Liability to ejectment — Non-occu- 
pancy raiyats—^ Rent ” — Payment for “nse and 

; occupation. ” > 

I The defendants were cultivating raiyats who 
J had held certain land under Government, but not 
a period sufficient to give them a right of oc- 
cupancy. The plaintiffs in a suit against the Go- 
vernment succeeded in proving their title to the 
’ land. In a suit to eject the defendants as tres- 
passers, inasmuch as they could have derived no 
I title, and no relationshp of landlord and tenant 
3 existed between them and the plaintiffs who had 
- not recognified their right to cultivate the land,- 
3 Jleld that under r 3, els. (3) and (6), ss. 4 and 5., 
a cU (i) and (3), of the Bengal Tenancy Act, the 
“ i^on-occnpaucy raiyatS;” and 
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therefoie BOt liable to enjecfcment except for the 
reaflOBs and on the conditions specified in that Act; 
and no such reasons of conditions ex'sfced in the 
case. liiability to pay for the ‘‘use and 
occupation ” of land by a person between whom 
and the proprietor of such land there exists no 
relationship of landlord and tenant, is a “liabili- 
ty to pay rent ” within the meaning of s 3 cl (5) 
of the Bengal Tenancy Act Cl. (8), s 5 of that 
Act is intended merely to define the position of a 
raiyat in respect to a proprietor tenure-holder, 
and to distinguish him from what is afterwards 
described ss an i^nder-raiyat. Mohtma Chun* 
der Shah v Haziri Pr-amanik 17 Calc 45. 

Notes*— Ap: 20 Gal 708 F B: 29 Cal 871. 


~sS,cl(5). 

See Cess. 

See Special or Shcond Appeal— Small Cause 
Court Suits — Tax. 

■ , 

18 . -S 3, cl (9) and s 05— “Parcel”— “Holding” 
Meaning of. — 

Ths term “parcel” or “parcels” in s 3 cl 9, of 
the Bengal Tenancy Act, means “entire parcel ” 
or entire parcels,” and is not intended to 
include an undivided fractional share in a 
“parcel” or“ parcels ” of land. Undivided shares 
in parcels of land cannot constitute distinct “hold- 
ing ” within the meaning of the Bengal Tenancy 
Act, 19 Calc 610, 3 0 L R 140 and 16 Calc 127, 
a distinguished. Hurry Churn Bose v Runjit 
Singh 1.CWN521. 

Hari Charan Bose v Runjit Singh 

25 Calc 9 17 note 

19. -^ 3 Cl 16, S 1 67— ‘Collector’— Person ap- 
pointed Collector under some sections.— How far 
‘Collector’ under S 167. 

The mere fact that a person has been appoin- 
ted Collector to exercise powers under some sec* 
tions of the Act will not make him Collector for 
all purposes and give him all powers un^er the 
Act. Mohobut Singh v Umahil Patima 

28 Cal 66. 

Notes: -Ref: 29 Cal 8l8. Fyl 2 C B J 99. 

20. — Criminal Procedure Oad,0 S 146 AUach- 
ro«at-«Arreot of time running— ‘BVeeh fstart Ben* 
gal Tenancy Art Srh jli Art S UimltMlon wljiVh 


Bengal Acls-cTenancy Act VIII of 
1885 

has commenced to run does not cease nor is a fresh 
period given by an attachment made under S. 
146 of fhe Criminal Procedure Code. Linaitation 
under Art 3 of Sch III Bengal Tenancy . Act,, be- 
gins to run from the date of the ouster and an 
attachment under S 146 Cr P 0 does not stop it 
nor gives a fresh period of limitation. 

Deo Narain Chowdhry V C RH Webb 

5 C WNi60 = 28 Cal 86. 

21— Ss 3, 171~‘Decree for rent’-Under tenure 
-holder: 

An under*tenure*holder is entitled to pay off 
a decree which is mainly one for rent and save 
the property from sale. 

JnanadaSttndari Chowdhrani v Atul Cha- 
ndra Chakrayarti 32 Cal 972. 

22 — .S.8-Rent, meaning of ICise, construction of. 

Where by o. putni lease, the annual Jama r^nt 
was fixed at Rs, 6,000 and, besides the, said rent, 
the pufcnidar (lessee) undertook to deposit into 
the Oollectorate the Government Rev'^nue of Rs. 
40,166-4-9^ fixed for the share of estate granted 
in pntni and payable by the lessor, hid by liist^ 
failing which putni lease was to be cancelled 
and would become null and void and the landlord 
was to take lihm possession , 

Held, that the payment of the patnldar of 
the Government Revenue, though no doubt was 
a part of the consideration to be tendered by the 
lessee for the enjoyment of the tenure it was not 
money payable to the landlord and as such was 
not rent within the meaning of IS 3 of the Ben- 
gal Tenancy Act and could not be recovered as 
rent under the special provisions of the putni re- 
gulation, Maharaja Bahadur Sir Jotindra 
Mohan Tagore v Bibi Jarao Kumari. 

3CL J7 = 10 C WN 201=1 MLT 8 = 
33 Cal 140 (PC) 

23.— S 3 Cl 6, Bengal Tenancy Act Sch 111 
' — Limitation — Starting point. • . i 

The period of limitataion for a land-lord to re- 
cover a sum^of money payable by a tenant under 
S 42 (b) of t^e Bengal Drainage Act VI of 1880, 
begins to run from the date on which the landlord 
engages to pay the costs with which h 
ed and not from the date on 
seases the amount 
14^ The p«»r|od of 














1 — — 
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three years and such a sum is recoverable as ren' 
and the word “ rent ” in Sch III of tne Benga. 
'leDancy Act includes “money recoverable unde: 
any Enactment for the time being in force as i; 

it was rent.” Mon Mohini Dasi v Priya Natb 

Besali Q n w w rah 


Notes; 


24.-8 a, (6) Sch ni Art. 2 (6)— Ren 

damages. Covenant to pay rent due by land: 
to^auperior jandlord-Breach-Snit-Limitation, 
The Defendants took settlement of some la 
from the Plaintiffs. In the Juibnlh/at executed 
the Defendants, the terms of the agreement v 
as follows: — 

“In all fixing the annual rent at 

4,9yi-12*3 and granting a permanent durpiitn'i \ 

se-ptUnl settlement yon have executed in 

favour the vottah. 1 thei ■pforp. PYPri 


26-' Ss. 3 (7), 5 (I), 65 — Tenure-Tenureholder 
-Interest in land— Sarbarakari pattah— Construc- 
tion — Permanent tenure between zemindar and 
patnidar, creation of, whether valid. 


jf a pattah do not confer on the lessee any 
interest in land, it does not create a tenure. 

Where a zamfndar b> sarharalmri jamai 

settlement of certain imtni mehaU hy & pattah 
which conferred on the person to whom the yiattah 
was given all the powers which the Zemindar had 
to realise the rem-s payble by the patnidar^, 
eluding t.he power of suing the latter using the , 
zemindar’s name.* Held, that the zemindar merely . 
made arrangements for the collection of rents: 
that he did not create any interest in land as that 
of a i-enure-holder in the and that, 

what was intended to be created was a personal 


' lawfully 

(ermanent tenuxebetweenhiaown inter* 

__ _ ____ _ I 


% 
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and ^s^xlk under him Bibi Jarraw 

Kidman Salieba v Hanifuddin Akanda 

4 Ind Cas 471«14 C W N 389 

27— cl <>— Floldingr meaning of— Undivi 
ded sViaie in Iflnd« 

When in undividpd share m lands is leased to 
a ra%i/af anoh share does not constitute a holding 
within the meaning of the Act A purchaser of 
such share of lands, even in execution of a decree 
for rent, does not, consequently, acquire anj right 
to annul incumbrances I r* W N f>21 2 C W N 44 
680, Kfcfd to Ahamadulla Sheikh v Gagan 
Mollah. 2 C L J 10 

28— 8 3 (9)— Holdii g— Division into separate 
portiojia— Transfer of one of them— Landlord s 
right of re-ei \ ry 

Where there are several tenants m a holding 
ahd each of them holds a sepaiate portion of the 
holding, each of these portions should not be 
treated as a separate holding, and a transfei of 
oae of those poitious does not operate a^ an 
abandonment which will entitle the landloid to 
re-enter that portion Purna Chandra 

Chalterji v Bejoy Kumar Pal 

1 Ind Cas 109 

4-1 

29— bs 3(131,15 lb ‘buccession Kep esen 
tatibn Sin*- by administrator not barred under 

B 16. 

SS. 16 and 16 of the Bengal Tenancy Act do 
not refer to the case of repersentation, but to that 
of l^eficial succession 

Therefore a suit for arrears of rent brought by 
the surviving administratrix to an estate is not 
birred by virtue of the provisions of 16 and 
16 of the Bengal Tenancy Act 3 C W N 371 Ref 
Bipro Das Rhasnavis v Pachi Bibi 

5 Ind Cas 434 

80— Bengal Cess Act S 4, explanation and s 20 
(a) and (b)-Road cess return-ConTersion of nakdi 
into bhaoli rent shortly before return submitted 
— Annual value how to be assessed— Alteration in 
area of holdings and tenures by reason of exchan 
ge amongst tenants, if must be specified in return 

The plaintiffs who had a share Ih a mou^'ah 
had their share separated by HCK), 

y. S. Subsequently to the fartition^ t^e 



Bengal Acts { Tenancy Act VIII of 
1885 ) S. 4 Oontd. 

dants who were tenants and were paying nakdi 
rent agreed to pay bhaoh rent from the beginning 
of 1302 F. S It also appears that, after the parti- 
tion the tenants of the whole estate agreed among- 
st themselves to respectively hold lands in 
that share only m which they held homestead 
lands and m this way an exchange of lands took 
place between them On the 4th of Assin, 1302, 
F S , the plaintiffs submitted a road cess return m 
respect of their separated share, in which the 
nakdi rents which prevailed up to the end of 1301, 
F S., and not the recently settled hhaoli rents 
were mentioned Further, the statement of land, 
holding or tenure given in the return corresponded 
with the state of things as they existed prior to 
the exchange effected between the tenants Plain- 
tiffs having sued the defendants for bhaoli rents 
calculated on lands held by them since the ex- 
change the defendants objected that the provisions 
of els, (a) and (b) of s 20 of the Act had 
not been eom plied with Hdd, that as there was 
no enhancement of rent but only conversion of 
nakdi into bhaoli rent and as no calculation of 
annual value based on the average money value 
of three years’ bhaoli rent as contemplat«^d in 
the explanation to s 4 of the Act was possible in 
this case the plaintiffs had substantially com- 
plied with the provisions of s 20, cl, (h) of the 
Act that the suras payable by stallkeepers may 
come within tl e definition of rent The Secre- 
tary of State for India m Council v Karuna 
Kanta Chowdhttry 11 C W N 1053 F Bs=» 
6CL J342-=35 Cal 82. 

31,— Ss 4 (a) U, l8-Ban/at holding at fixed 
rates— Occupancy > f — Qabuhat — Construc- 

tion 

Where a qalmUat provided that the rent was 
to be paid jmtra qnmf? adt h ante (down to sons, 
son’s sons and so on), that the tenant would 
pay additional rent for any excess area found 
to exist and would get a reduction r<=nt in re- 
spect of any defect of ares, that the tenant 
would not excavate any tank or construct any 
buildiners in the land and that the tenant 
would not alienate the land and jmia by gift 
or sale or by granting temporaiy oy perpetual 
settlement. 

Held, that the tenant \^a8 no* a a 

fixed rent or rate of rent, and 
right to transfer the holding. 
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1885) S. i-Goncld. 

Held, further that although there is no ex- 
press condition a'^amst the tenant mortgaging 
yet a mortgage, leading to a sale of the holding 
owing to the default of the mortgagor comes 
within the prohibition ol the lease C20 Gal 273 
Dist) Narendra Bhusan Roy v Banku 

Behapy Ghosh. 8 Ind Cas 825 

— S 5 

See (I) Genpral Ola ises, Consolidation Act, 
IW s 6 

(2) Lan Uord and lenant — T lability foi 
Bent, 

32 — s 5-Non occupancy raiyat— hj 3 ectment- 
1 respasser 

Before the passing of the Bengal tenancy 
Act, a person had settled on a land as a raiyat 
and tenant by a trespasser He was sued m 1888 
by the true ownei m ejectment the own^^^r ob 
taming possession of the land from such tres- 
passer through the Court on the 27th January 
1886 j he defendan*" had not at this time ac 
quired the right ot occupancy Held that with 
in the meaning of « 6 sub s. (2) of the Bengal 
Tenancy Act, such person was a non-occupancy 
raiyat and was protected from ejectment by 
that act 17 Cal 15, approved Bmad Lai 

Pakrashi v Kalu Pramanik 20 Cal 708 

Notes -Bist 26 Cal 5i6 = 29Cal 87l=:=9 CW 
N 571 ==l C L J = Cal 701=8 C W 
320=5 C L J 9 = 8 C W N 3»5 = 34 Cal 
109 = 11 OWN 201 = 5 C L 3 31 Ref 25 
Cal 324 34 Cal 516 F B = llGWN 626= 
5 0LT4 d7=;9]VILT 219 10 C L J 65 

_S 5-cl (5i) 

Sec Right of Occupancy-Acquibitim of Right 
—Mode of Acquisition 

33 —Bengal Tenancy Act s 5, sub section I 
—The meaning of tenure- holders as contemplat- 
ed by the section and the whole Act. 

1 he plaintiff acquired from the proprietor or 
another tenure holder a right to hold law for 
the purpose of collecting rents from the occu- 
pants of the land on a contention that the plain- 
tiff was a tenuie holder within the meaning of 
s,5 Sub section 5 of Bengal Tenancy Act 

Held, that the contention was not sound 
Taking the provisions of the Act relating to 
aa a whole thq plamUf^: cannot 


Bengal Ads c Tenancy Acl VIII of 
1885 ) S b-Oontd. 

be included m the term ‘ tenure holders ’* A te- 
nure holder within the contemplation of the Act 
nust be a person who holds land which is used 
for agruultur,!! or horticultural purposes. 

Umrao Bibi v Mahomed Rajabl. 

27 Cal 205=4 C W N 76. 

Notes —Ref 13CWN 949, 

34 -S 5 If may giant perpetual lease-Beng^l 
Tenancy Act (VllI of 1885), secs 5 181— Tenure 
Holding— Contract 

As a general principle a qhatioal is not ooml 
petent to grant a lease m perpetuity and hik 
succes-jor is not bound to rccogni/c such ah m- 
cumbrance 15 W B 88(1871), followed/^i 
lease in perpetuity granted to the plaintfff ^jr 
Defendant No 7 who is a qliataal jointly with 
the piedeoessors of the other qhatwal Defend antfe 
is inoperative even against Defendant No. “fife 
the lease is one and indivisible Held — Also c& 
the construction of the lease and findings of tlfe 
lower Appellate Ooui t that the lea^e created a 
tenure and not a laiyati holding Naratn Mul- 
lick V Badi Roy 6 C W N ®4 

=29 Cal 227. 

85 *— S 5— Where the area of land held 
tenant is more than 100 Biqhas, the presump- 
tion IS that he is a tenure-holder and not a 
Bayat Ihis presumption is not rebutted by 
the Kabuliat being on a printed form or that 
in the rent leceipt the tenant was described as 
ha (fat, the question being one of substance and 
not of form Gokul v Pudmanund. 

4 Bom L R 793=6 C W N 825= 
29 Cal 707=29 1 A 196, PC 

Notes —Ref. 8 C W N 117. 

36 — Ss 5 20 0) 2b, 79, 82, 86 and 178— 
Non-occupancy raiyati holdmg— Hentability— 
Onstom — Contract. 

Held by a majority of tbe Full Bench 
(indMdea JJ dismiti iiq) th&t, under the Ben- 
gal Tenancy Act the right of a non occupancy 
raiyat is not heritable,— re— Whether the 
right is beritabl'^ apart from the Act ? Moliint 
Lukhan Naratn Das v JainathPefid%y 
11CWN626,PB=5 
34 Cal 516^2 

Notes -Appl 13 C W N 913, Op^#. i| (/W 
N 937. , * 
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Bengal Ads ( Tenancy Act Vlllof 
1885 ) S. 5-Oontd. 

87. — Bengal Tenancy Act s. 5-S. 166 -Avoi- 
dance of encumbrance by purchaser, one of co- 
sharers of tenure— Jote-Tenure or holding-Be- 
gal Tenancy Act VIJI of 1885, s.5 

One of the several tenure-holders who pur- 
chases the tenure at a sale for arrears on default 
committed in payment of rent of the same hold- 
ing, cannot cl«»iui the advantageous position 
which is provided by the last portion of s. 66 of 
Act VlII of 1869 (Bengal). The principle is that 
no man should benefit by a wrong done by him- 
self, though he is only one of the several people 
responsible for it. The description of a property 
as “jote” does not necessarily show that it is sim- 
ply an ordinary holding and not a tenure. Where 
the jute exceeds 100 high as in area, the presum- 
ption in the Bengal Tenancy Act should be ap- 
plied under which the holding, until the con- 
trary is shown, must be regarded as a tenure. 

Sycd Nawab AH Chowdry v Hemanta 
Kumari Debi. 8 C W H 117. 


Bengal Acls-( Tenancy Act VlII of 
1885 ) S. 5 Giflltd^ 

40 . Ss.5, 49 ,— Presumption— Written lease. 

The presumption in s. 6 of the Bengal Te- 
nancy Act can be rebut ted by the conditions of the 
lease which may indicate the creation of raiyati 
interest. And such raiyati interest is not affect- 
ed by the person acquiring putni and durputni 
interest in the same portion of the estate after 
acquiring raiyati interest. There is no merger. A 
written lease without fixing the term is a lease 
from year to year and falls within cl, (b) of sA9 
of the Bengal Tenancy Act. Idugazi 

Doctor V Chandra Kali Sundrani. 

8 C W N 189. 

Bengal Tenancy Act-S. 5 (2) Pasture 

land, acquisition of, occupancy right in. See 
Londlord (L Tenant-Occupancy Eight. 

14 C W N 372=5 Ind Cas 783. 

41. Ss. 5 (5), 45, 115 — Zurpeslijl lease-Te- 
nant if may acquire occupancy — Proprietor’s pri- 
vate land -Admission by tenant, decision upon, if 
should be reverse. 


38. ~Ss.5, 49-Tenant of homestead land under 
a raiyat-Notice to guil-T. P. A. S. 106. 

Where 1 he lands included in the holding of 
an agricultural raiyat consisted jointly of agri- 
cultural and partly of homestead land, and the 
portion which could be used as homestead v as 
let out for use as homestead:— That the 
under-tenant was an under-raiyat within the 
Bengal Tenancy Act and the Transfer of X^ro- 
perty Act has no application. That in order 
to maintain a suit in ejectment a notice undei 
S. 49, Clause 6, of the Bengal lenancy Act was 
necessary and it was to be served in accordance 
with'the rules framed under the Act. 

Babu Ram Roy v Mohendra Nath Samanta. 

8 C W N 454. 

39. — S. 5 — “Jote” tenure or holding. 

The description of a property as a ‘jote does 
not necessarily shew that it is not a tenure and 
that it i^ simply an ordinary cultivating ‘jote’ oi 
holding. If the area of a ‘jote’ exceeds (100) one 
hundred bighas, the presumiition in the Bengal 
Tenancy Act should be applied under which, un- 
til the contrary is shown, the holding must bo 
regarded as a tenure. 29 Cal 707 (1902), refer- 
red to. Syed Nawab AH v Hemanta Kumari 
Debi. , 8 C W N117, 


lAeU. (affirming to High OourQ-That the 
tenant’s possession under a Zurpeshgi lease, which 
merely provided for a part of the rent to be paid 
in advance-there being no stipulation for the 
payment of interest on the money so advanced— 
was that of cultivators and not of creditors as 
well; ^ and t>>o lands being found not to be the 
proprictoi’a private lands, there was nothing to 
pi event the tenants acquiring the occupancy right 
therein, ^ 

When the presumption raised by S. 6 (5) of 
the Bengal Tenancy Act was met by a finding 
rebutting such presumption, the High Court was 
light in holding that the tenant was a raiyat and 
not a tenure holder, although the area exceeded 
i 00 bighas. 

With regard to another plot, the Court of first 
instance had held it to be the proprietor s private 
land, dealing with the matter on the footing of 
an admission made at the trial by the tenant's 
defendants: 

Eeld-^Th^t the High Court had erred in go- 
ing behind that admission and re-opening the 
question as to whether it was the private land of 
the proprietor. Damodat? Narayan Chowdhri 
V DalgHesb. 15 C W N 345 (P C)= 

9MLT H64 = 8ALJ 441=13 C L J 512=« 
18 Bom LR390* 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) S. B-Contd. 

42. — ^s.5 f5), 104-IT, lll-A“Erroneons entry 
in Settlement Rent Roll as to tenant’s status — 
Suit by tenant lor declaration of s at us — 
Limitation — Tenure-holder or raiyat. 'mant 
whether — Original purpose ascertained, evul nee 
of subsequent* conduct and surrounding cu^m m- 
stauces to show change of*| purpose whether ad- 
missible — Change of status by agreement- Irea, 
presumption from-Rebuttal. 

Where no question as to entry of a rcnc set- 
tled, or an omission to settle rent is conceriu d, a 
suit by a tenant for a de»jlaration that an entry 
in the record-of-rights describing him as a tenure- 
holder is erroneous and for a declaration that 
he is an occupancy raiyat is not a suit under 
S. 104-H, but falls within the categ^jy of 
suits alluded to in the proviso to S. Ill -A of the ^ 
Bengal Tenancy Act, and may be brought within 
six years. 

Bifid — That the tenant, who was admittedly 
in occupation of 1815 Hr/Iias of land, had succeed- 
ed in rebutting the presumption under S 5 (5) of 
the Bengal Tenancy Act, and established that he 
was an occupancy raiyat. 

Pe?' X. Chaiterjea, J. It is only in cases 
where the terms of the lease creating the tenancy 
are ambiguous or m cases where there is no 
written lease, and it is not clear what the origi- 
nal purpose of the tenancy was, that the Court 
should look into the subsequent conduct of the 
parties and surrounding circumstances to deter- 
mine the nature of the^tenancy. Once, however, 
the original grant is clearly shown to be a rai- ' 
yati by a lease unambiguous in its terms, or by 
other evidence where there is no written lease, 
the mere fact that the tenants subsequenly sub- 
let the land would not alter the character of the 
tenancy. There is nothing to prevent the land- 
lord and tenant, notwithstanding the existence 
of an unambiguous lease, to alter the original 
nature of the tenancy by agreement, and there 
may possibly be cases where subsequent conduct 
may be set up as evidence of such agreement. 
But where no such agreement is set up and it is 
clearly proved that the land was originally ac- 
quired by the tenant for cultivating it himself 
or by hired servants or by members of his family, 
the character of the tenancy is not affected by 
the mere fact that the land was subsequently 
let out to tenants, 15 0 W N 218, Explained. 

Raja Promodo Noth Roy v Asirudditi 
MatidaL 15 C W N 896. 




Bengal Acls-c Tenancy Act VIII of 
, 1885 ) S. B-Ooiud. 

43. — Bengal lenancy Act s. 5,— Eieotment, 
suit for—Origin of tenancy— Raiyati holding or 
tenure - Tenancy, nature of — Landlord, dealings 
with tenant-Gondnct-Holding, under-letting of, 
to under-tenants-Right of occup-^ncy-Status of 
tenure-holder and raiyat, definition of, if ex- 
hsjustive — Estoppel by conduct. 

Section 5 of Act VXIi of 1885 (Bengal Tenan- 
cy Act) defines the status of a tenure-holder as 
also of a raiyat, but neither the definition of a 
tenure-holder nor that of a raiyat, is exhaustive, 

f 

A person who may have originally acquired 
a large tract of land ostensibly with the object 
of cultivating it himself or by his servants or 
members of his family, may, by his conduct, 
afterwards convert himself, so far as third parties 
(under-raiyats) are concerned, into a rent receiv- 
er and give those persons as against himself the 
light to remain upon the land without being lia- 
ble to be elected at his instance, 

Mohesh Jha v Manbharan Mia. 

5 C L J 522. 

44. — S.5 (5) —Presumption rebuttable. 

The presumption arising under S. 5 (5) of the 
Bengal Tenancy Act is a rebuttable one. 

Dalgilisli V Damodar Narain Chowdhury 

8 C L J 533. 

45— S. 5 (5)— Ejectnent — Presumption -Te- 
nuie-holder-Raiyati interest — Test. 

The presumption mentioned in s. 5, sub sec- 
tion (5) Bengal Tenancy J^ct that the tenant 
shall be presumed to be a tenure-holder until 
the contrary is shown, where the area held by 
him exceeds one hundred bighas, applies even to 
a case of tenancy created before the Act come 
into force. 

The only test of a raiyati interest is to sCe in 
what oonditiou the land was when the tenancy 
was created if raiyat were already in possession 
of the land and the interest, created was a right 
to collect the rents from them; that is not a rai- 
yati interest but if the tenant was let into phy- 
sical possession of the land, that would be a rai- 
yati interest. (21 Cal 272 (P. 0=23 lAlSS/S 
0 L R 419 fol:) Khatajan Bewa r. 

Mohan Ghose. 2 Ind Casl 72. 

I 46—S. 5, cl(5)— Tenure or bonding — More 
. than 100 bighas— Character of holding. 
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Bengal AclsK Tenancy Act Vlllof 
1885 ) S 5 'Vonud 


Thp words of s 5 Cl 6 of the Bengal Tennacy 
Act afford no ground for bolding that the fact 
that the quantity of the land exceeds 100 Inghas, 
is conclusive evidence that the land forms a 
tenure. 


the ordinary Period of limitation applicable to 
! the case. Tara Nath v Ishwar Chandra Da®, 

Hind Casl64, 


In determining the question of the chaiacter of 
the bolding, not only the origin of the tenancy 
should be taken into consideration but also the 
subsequent conduct of the parties m regard to 
the land. 


Where 200 Ugha^ of jungle land were leased 
for the purpose of being brought into cultiva- 
tion, Meld that the words would not necessarily 
imply that the tenant was to bring the lands un- 
der cultivation himself or by members of bis own 
family or by bis servants, and that the intention 
might be to bring under cultivation by establish- 
ing tenants thereo*n. 


Where the original area of jungle lands taken 
by a tenant was considerabl}’’ more than what 
could be cultivated by him or by members of his 
family or by hired servants or with the aid of 
partners and the tenant himself did nor appear 
to be a man of the cultivating class and where 
the subsequent settlements were also of large 
area and the total amount of land exceeded 1,300 
higkah] Meld^ that the lands were taken as a te- 
nure (10 0 W N 161 Fob) Midnapur Zemin- 
dary v. Sham Lai Mitra. 6 Ind Cas 362. 


■^8 S. 6 cl (13) and s. (30) — Road-— Public 
right of way— Vesting in Municipality. 

The words “ not bf«ing private property and not 
being maintained by Government or at the public 
expense ” in s. 30 of the Bengal xMunicipal Act, 
refer only to bridges, tanks, etc and not to the 
words ‘all roads including the soil’. Where certain 
land is kept open for the purpose of allowing peo- 
ple generally to pass over it to visit a religious 
car preserved in a she i on the road, and the peo- 
pie pass over by the implied permission of the 
shehaih to pay jjrommi to the idol in the car and 
for a certain time in each year traffic is entir«- 
fy stopped and the land is covered by temporary 
sheds erected by shopkeepers from whom the she- 
halts collect tolls: Meld that the public have no ’ 
right of way as of right over the open land, which 
is not therefore, a road as defined by s. 6 cl. 
(13) of the Municipal Act, and is not vested in the 
Municipality under s. 30. Ctimtid Bandhu 
Das Gupta v. Kishori Lai Goswami, 

9 Ind Cas 562. 


49— S. 7— Tenure— Enhancement— Perma- 
nent tenure evidence of~Second appeal-Queation 
of law,— Nature of tenancy— Civ Pro Code (Act 
V of 1908), s. 100- 


47-S. 5 01. (5), bch 111 Art 3-Presumption 
—Holding less than 100 bfghas— Limitation Li- 
mitation Act (XV of 1877), Scb, 11. Art 142 Suit 
for possession by tenant— no evidence as to cha^ 
racter of tenancy— Burden of proof— whether 
general or special limitation applicable, 


Cl (5) of S 5 of the Bengal Tenancy Act dees 
not embody a presumption that, where the area 
held by a tenant is less than IQO higha%t\iQ tenant 

is to be presumed to be a m/yai5uatiUhe con- 
trary is shown. 

Where the plaintiffs in a suit for possession of 
land have been proved to be the tenants of the 
disputed land under the defendants as their land- 
lords who have unlawfully dispossessed them, and 
no information is available as to the origin of 
the tenancy or the purposes for which the tenan- 
cy was created, it is for the defendants to prove 
the special ciicUmst-inces which would bridge 


In a suit for enhancement of the rent of a 
tenure it was proved that the object of the lease 
forming the tenure was the re^disation of rent 
from the tenants and the reclamation of jungle- 
lands, that the conduct of the parties for more 
than sixty years showed that, notwithstanding 
one transfer and several successions, the same rate 
had beeen maintained, that there was a cove- 
nant for the assessment of rent at the same rate 
upon excess lands found upon measurement, and 
that the rent was progressive :—Meld, that an 
inference of permanency as to the rate of rent 
was legitimate (I C, L J. 572. Foil). The question 
as to the nature of a tenancy is a question of faw 
which can be dealt with by the High Court in se- 
cond appeal Ram Dayal Giri y Midmpnr 
Zemiridary. 7 7 gg 

Notes.— Fol: SOWN 774, F B. 


50 S. 7— Suit foi enhancemept— BQad-^<^^s 
returns as evidence —Cess Act (IX of JS 1^^ 

f’i t 
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Bengal Ads -( Tenancy Act VIII of 

1885 ) S. 1-Gorttd, 

S. 95— -Evidenoe Act; (1 of 3872 Ss. 114 (gj, 32— 
Presumption— Burddn of Proof : 

In a suit for enhancement of rent, payable by 
certain fractional shareholders in a Talook, the 
Zemindar put in as evidence several road cess 
returns which had been filed on behalf of another 
fractional shareholder and which showed that the 
tenants were receiving from subtenants consider- 
ably higher rent than they were paying to the 
Zemindar, —and this was found to be the only 
reliable evidence produced by either party Meld, 
that the returns, though not conclusive, pHma 
facie showed that the existing rate was not fair 
or equitable and this evidence shifted the onus on 
the tenants to rebut any presumption raised by 
the returns by producing the collector’s papers. 
As the tenants had not done this, the Court was 
justified under s. 114 (g) of the Evidence Act, to 
award enhanced rate on the basis of the returns. 
Hem. Chunder Chowdhry y Kali Prosunno 
Bhaduri 8 C W N I ^30 Cal 1033 (P C> 
30 I A 177 F C. 


Notes— Dist: 32 Cal 118, 

51 — S. 7 — Echancement of rent — Fair 
equitable rent — Construction of lease.* 


and 


Meld upon a construction of the ICahaln/at 
that the tenant’s liabilty to pay an enhanced rent 
under S. 7 has not been in any way restricted by 
the Aabuli i/att Where in a suit for enhancement 
of rent under S. 7 ttie rent assessM by the lower 
court amounted to 70 per cent, on the rent assets 
after deducting collection charges and therefore 
30 per cent was left as the tenure holder’s net 
profits but the rent was thereby nearly trebled: — 
Meld that the rent settled was somewhat larger 
than what was fair and equitable. Ram Kumaf 
Singh V Robert Watson <fc Co, Ld 
9 C W N 334. 

52— Tenancy Act— Ss. 7 (1), 188— Co-sharer 
landlord, if may sue to enhance rent of tenure — 
Other CO sharers joined as defendants-“Bequired 
to be authorised under the^Act” meaning of: 

The institution of a suit for enhancement of 
reht is a thing authorised by the Bengal Tenancy 
Act within the meaning of S. 1 18 of the Act in 
th^ case of tenure holders as well as occupancy 
4, fract|lonat laifilord Is not entitled to 
ntain asuitfof of renleir^a 


I 








! 


Bengal Acts-c Tenancy Act VIIl of 

1885 ) S. 7-Gonciii, 

though he should join his co-sharers as defendants 
in the suit. L R. 32 I A. 73: s. c. 12 C. W. N, 
249 (1907J dist Roy Jotindra Nath Chow- 
dhury v Prasanna Kumar Bannerjee 

(1910)15C WN74(P, C.). 

53 -Sec. 7— Enhancement of rent of tenure— 
Permanent tenure, evidence of. 

In a suit for the enhancement of the rent of 
a tenure, it was proved that (1) fhe tenancy had 
been credited for purposes of reclamation, but 
when It originated, could not be determined, (2) 

the tenancy was not limited in duration and had 
descended from father to son and from son fo 
grandson, (3) that the r.nt fixed in respect of the 
lands originally comprised in the tenancy had 
naver been altered, (4) excess land reclaimed from 
time to time had been included in the tenancy and 
rent had been assessed rhereou, but at each settle- 
ment the rent assessed at the previous settlement 
bad been left untouched, (5) that the rent was 
progressive, the full amount being reached in the 
fourth year and the parties agreeing that the 
lessee should thenceforth continue to pay the full 
amount and (6) the lessee was entitled to hold 
excess lands at a rate fixed in the contract. 

Meld that from t^ese circumstances the infer- 
ence might legitimately be drawn that the tenure 
was permanent, the rent had been fixed in perpe- 
tuity and was not liable to be enhanced. 

Robert Watson* Co. Ld. vRadha Hath 

1 C L J 572. 

Notes Comp: 8 C L J 613. 

— S. 8 (c) Repeal of enactment— Retrospective 

operation. See Act Vlfl of 1885 (Bengal Tenancy) 

9 Ind Cas 805. 

54.— Bengal Tenancy Act Amendment Act 
(Iri R. C of l»98), S. 9— Decision of settlement 
Officer that land not held rent free— R^s judicata 
—Decision under Oh. X of the Bengal Tenanov 
Act (Vlil of 188.5) before amendment. 

In a proceeding under Ch X of the Bengal 
Tenancy Act before the passing of Act HI B 0 of 
1898, the Settlement authorities found 
lands claimed by the tenants as their re^t 
lands ware not lent free and they aoooi«y 
assessed the same with rents, l ^ 

field that by the operation of |^of m 

ifirom. 




B. O, ej 1898, the js ‘ 
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Bengal Acls-f Tenancy Act VIII of 
1885 ) S. 8-Oonciu. 

adjudicating on the same matter. Nabin 

Cliandt»a Chakrabarty v Maharaja Radha 
Kishore Manikya Bahadur il C W N 859 


55 -b. 9-Every settlement of rent or d-=>cision 
of a dispute by a Revenue Officer: 

The words ‘every settlement of rent or decision 
of a dispute by a Revenue Officer’ can only apply 
to those cases which th^ Revenue Officer has 
jurisdiction to try and therefore such decision 
does not operate as a decree of a Civil Couit. 
Radha Kishore Manikya v Durganath 


Bengal Acls-r Tenancy Act VIII of 
1885 ) S. 10 -‘Uoncid, 

Before a Court can hold that there has been 
a repeal of one enactment by another by impli- 
cation, it must be satisfied that the provisions of 
the two enactments are so inconsistent or repug- 
nant that they cannot stand together. 


Bhuttacharjee. 32 cal 162. 

Bengal Tenancy (Amendment) Act S. 9. 


s. 10 of the Transfer of Property Act has not 
been repealed by implication by Ss. 10 and H of 
the Bengal Tenancy Act. 'ihe provision in the 
former Act saving conditions restraining aliena- 
tion in leases where the condition is for the bene- 
fit of the lessor, is not inconsistent with or • 


See Bengal Tenancy ( Amendment) Act S. 
10d=Case No (401) 8 C W N 741 


repug- 

nant to the provisions of the latter Act, which 
gives to lessors general powers o£ alienation and 
the two provisions in the two acts are capable of 
Standing together. 


56 Ss.lO, 89-Landlord and tenant-Amalnamah, 
construction of —Ejectment — Bengal Tenancy 
Act (Vill of 1886) S. 10, 89.155, 178 Sub-Sec (l) 
ffi.(c). 


An diiidhidmchh neither stamped nor registered 
recited that in anticipation of the execution of a 
proper moura^l mokaran lease of waste land 
the plaintiff had agreed topl^ce the defendant 
in possession of the land that, out of the total 
sum of Rs. 2, OiO payable as premium, Rs. 5 no 
would be paid at a ceitain time, and the remain- 
der by equal instalments in two years ; that in 
default of the payment of the bonus, the amr^I- 
namah should stand cancelled; that for two years 
the land was to be held rent free, and after 
that at aprogiessive rent ; and that, m the 
event of failure to cultivate the land in the 
next two yearp, the grantor would be at liberty 
to re-enter : 


A permanent lease provided that the les«e8 
should not transfer the land to anybody, and that, 
should he do so, he would lose all his interest in 
the land which would becomo the lha\ land of 
the lessor. The lessee having transferred the land 
the lessor brought a suit for ejectment. 


! Held, that though the qnbuliyat contained a 
condition for re-entry, that should not be enforc- 
ed, unless the defendant fails to pay to the 
plarntiii compensation for the breach of the co- 
venant as the Court may deem reasonable, under 
S. 165 of the Bengal Tenancy Act. Kheshab 
Lai Nag Majumdar v Madhu Sudan Pal 
Kundu: 6 Ind Css 685=12 C L J 126. 


ReU, that there was a present demise and 
not merely an agreement to demise and the pos- 
session of the defendant was that of a tenant 


The proviso to S. 178 does not e-xclude the 
operation of S. 156 of the Bengal Tenancy Act 
flO Bom 101 Bef:). Champkiatika Mitra v 


Nafar Chandra. 


8 Ind Cas 44 


I 58 Ss. 10, 11 do not override S. 11, 1 . p a* 

Kesav Lai Nag Mozumdar v Herasit Ghose 
(1910) 12 CL J 126 = 6 Ind 685.' 

59— Ss. 11, 18— “Kaimi” meaning of— Kaimi- 
holding— How far transferable 

‘Kami’ does not import fixity of rent and so 
a kaimi-holding is not transferable under Ss. 11 
and 18 of the Bengal Tenancy Act. Fazeel 
Sheikh V Karao’uddi Sheikh. 

^ 900)6 C W N916 at 919. 

eOi^. 11, 17, 88-Transfer of tenure piece 
meal, if sub-division-Liability of transferor to 
rent. 


57 S. 10— transfer of Property Act (IV of 
188S), Ss.l, 12 Bengal Tenancy Aot(VlH of 1885) 
Ss.I0.ll,165..Rtatut6, repeal of, by implication- 
Lease-Condition restraining alienation. Vaiidity- 
Bteach of condition — Compensation. • 


Where a durputDid.ar, (0 the knowledge of 
13 landlord, transferred a portion of the dur 
pntni to one person on one date and the remain 

™ ® subsequent date. 
WeZd (Maclean, CJ dubifante) - that after the 
second transfer the Uability of the dorputnidM 
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Bengal Acls-c Tenancy Act VIII of 
1885) S. It -Oontd, 

for rent ceased and the two transferees became 
jointly and severally liable to the landlord for 
the same. (16 Cal 64-2, 19 Oal 17, 4 0 W N 590 ut 
to) Maclean C .7— The act of the dm pntntdar in 
transferiing the tenure was contrary to the ruo. 
visions of S. 88 of the Bengal Tenancy Act. 

Keshori Raman Kapuria v Ananta Ram 
10 C W N 270 

61 Ss. 11, 12,17, 88- Sub division of tenure— 
Iranafer of a share of a permanent tenure— Vali- 

dity. 

Where the holder of a permanent, tenure 
transferred a portion of it and the transferee held 

that portion separately and was allowed to pay 
proportionate rent for the same to the landlord 

tor a great many years. IteU, that upon sale .by 
the transferee of that portion of the tenure, his 
liability to the landloid for rent ceased. His act 
(lid not have the etlect of sub dividing the tenure 

Kali Sundari Debi v Dharani Khanta Lahiri 
10 fiWN 272 = 32 Cal 279. 

62— Ss. II, 18, 74 and 

ing of— Abwab-Kent. 

The word “moliuran'’ means “with fixed rent ” 
that IS to say, when applied to .a tenure, it means 

renT”^^ ^ permanent rate of 


70~Kokuran\ itipan- 


UeU, upon a eonstmotion of the lease in this 
case, that it was not a mokurari lease, and that 
stipnlation in the leaso for payment of Rs 3 
instead of delivery of 2 goats, was an abwab, and 

8 1 70 protection of 

S, 179 of the Bengal Tenancy Act. 

Gayratulla Sardap v GMsh Chandra 

12CWN175. 

63— Ss.— 11 and 12-Kelease by co-sharer if 
transfer— Stamp -Registration — Non— payment 
of knd-lord’sfec, if invalidates transfcr-Bengal 
Tenancy (Validation) Act (I of ]903), g. 1- Breach 
of covenant— Cessor of liability. 

' 00-sharers in a permanent tenure l-v 

a deed, dated Sod December, 1893, which was re 
^stored in Book l, under S. 61 of the Registration 
Act, relinquished all their right, title and interest 
and claim in the tenure in favour of the remain- 

mg co-sharer who, it was stipulated, was to re- 

mam in possession and was to be entitled to seR 


Bengal Acls-( Tenancy Act VIII of 

1885 ) S. i\--Ooncld, 

l-he tenure. Fie was also to pay certain debts 
mentioned in the deed for which the other co- 
shares a were to bo under no liability. The deed 
was stamped with a five rupee stamp release. No 
landloid’s fee was paid as required by S. 12 of the 
Bengal Tenancy Act 

7/«M-Tbat the deed was a transfer within 
the meaning of s 13 of the Bengal Tenancy Act 
and the transfer was complete as soon as the do- 
cument was registered. The non-payment of 
landlord’s fee did not render the transfer inva- 
lid owing to the operation of S. 1 of Act 1 of 
IHOi B. 0. 

-K-W, fmti.er, ihat the liability of the co- 
sh-irers under the lease ceased with the 
transfer. (16 Cal 612. 19 Cal 17 Kef ■) 

Hemendra Hath Mukepjt v Kumar Nath 
12 C W N 478. 

64— S. 1 1— Import of — 

Jc niie-B.n of the Bengal Tenancy Act imports 
that non-permanent tenures are not to be regarded 
as tran.sferable. Hira Moti Dasayya v Annoda 
Prosaud Ghosh. 7 C L J §53. 




65. -S. I2_Transfer of a permanent tenure- 
Kegistiation. 

Undersl 2 of the Bengal TeaaneyAct the transfer 
of a permanent tenure is complete as soon as the 
doeument is registered. Kristo Bulluy Ghose 
V Kristo Lai Singh 16 Cal 642 

10 M L J 1 17.- 10 C W N 270; 9 Bom L E 

'89; 32 Bom HI F B. 

66. -S 12-Beiigal Tenancy Act (1885) Transfer 

of Tenure-Notiec of transfer— I Laniorratd 

tenan t -Registration . “ “ 

After the transfer of tenure by the recorded 
enaiH to anothter person that transfer having 
been duly registered under the provisionn 
Bengal Tenancy Act, the transferor is n i 
liable for the rent of the t *3 no longer, 

— , «oT.“r.r Sr* 

mont Dutt V Rash BeharJ Mofflidttf. 

19^ iv,' 

Notes.-— Eef- 4 0 W N 690; I0n' 

0^ 279*110 OW ST Jjfa'Efei 
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Bengal Acls-c Tenancy Act VIII of 
1885 ) S. 12 -Oontd, 

67, -S. 12~BeDgal Tenancy Act (1885)~Trans- 
tet of tenure-Oondition not performed. 

The transfer of a tenor#^ made under 
the Art is not binding if the conditions 
on whicii the transfer is to be made remains 
unfulfilled. In such a case the transfer is not 
binding on the landlord and the tenant still re- 
mains liable for the rent. Dinobundhu Roy 
vBanefjce 19 Cal 774. 

68. — S 12 — Transfer of occupancy tenure, lia- 
bility to pay rent-Validity of transfer essential 
to pass tbe liability to the tran<?feree— Benami— 
Eegiatered Kobala. 

Eeld^ that transfers, which are colourable and 
henami do not discharge the transferor from his 
liability to pay rent even though the Kobala is 
registered. 16 Gal 642 and 19 Gal 17, Dist. 

Joy Gobind Laha v Monmotba Nath Bancr- 
i«c S3 Cal 580. 

69.-S.12-Transfer of Property Act (IV of 1882) s. 
69— Permanent tenure— Mortgage— Registration. 

The provisions of s. 59 of the Transfer of Pro. 
perty Act having regard to s. 6 be taken to 
be subject to the provisions of s 12 of tbe Bengal 
Tenancy Act, Accordingly a mortgage of a per- 
manent tenure can only be effected by a register- 
ed instrument whether the amount secured be 
greater or less than RIOO. Soshi Bhusan Bose 
▼ Shahadeh Shaha 3 C W N 499. 


1 Bengal Acts-r Tenancy Act VIII of 
' 1885 ) S. \2-Oontd. 

mencement of that Act is governed by s 1 of that 
Act as not being final, so that the plaintiff’s claim 
for rent would not be liable to dismissal on the 
ground that the transfer to the plaintiff was in- 
valid by reason of tbe landlord's fee not having 
been paid as lequired by S 12 of the Bengal Ten- 
ancy Act. Peary Moliun Paul v Arsed Ali. 

8 C W N 239. 

Notes.*— Eef; 1 0 L J 600. 

72.— Ss 12, 17, 88— Suit for arrears of rent — 
Sub-division of holding or tenure by sale of a 
portion to a third party-Party to suit, third party 

if a necessary— Suit, if maintainable Bengal 

Tenancy Act (VIII of 1886). Ss. 12, 17, 88-Sale 
ot portion of holding if binding on landlori-Piea 
not raised in the pleadings, if permissible 
to be raised in appeal — Solenama decree, inter- 
pretation of— Landlord, if bound to recognise the 
purchaser as tenant. 

A sub-division of the holding or distribution 
of the rent cannot, having regard to the terms of 
Ss 17 and 88 of the Bengal Tenancy Act, be bind 
ing on the landlord, unless his consent in writing 
has been obtained to the sub-division, and the 
landlord cannot be held to be bound, by reason 
of the provisions of the Act to make the pur- 
chaser of a portion of the holding or tenure, a joint 
defendant with the defendants who are the only 
persons recorded aa tenants in the landlord’s 



70. ~Ss 12, 13- Confirmation of sale— Sub- 
sequent payment of landlord’s fee— Jurisdiction 
of Court. 

An auction sale was confirmed by the Court 
overlooking through mistake the fact that no 
landlord’s fee was paid under s 13 of the Tenancy 
Act Subsequently on the discovery of the mis- 
take the purchaser, applied for the confirmation 
of the sale after payment of the landlord’s fee 
and the Court passed an order to that effect 
the order was good and the Cour<- had jurisdic- 
tion to pass such an order. Mohesh Chunder- 
das V Hari Mohan Chakrabatty. 

7 C W N 388. 

71. — S 12— Nonpayment of landlord’s fee— 
Validity of transfer— Bengal Act 1 of 1903, S 1. 

A decree passed before tb« passing of Bengal 

V* * <4 hut ^endine in appeal a,t tlja «}n«. 


In the absence of a contention that tbe provi- 
sions of S 88 of the Bengal Tenancy Act have 
been strictly complied with, it is not necessary 
for tbe Court to take evidence to determine whe- 
ther a portion of the holding was sold. 

The landlord is not bound to recognise any 
sub division of the holding, unless the provisions 
of Sa 12 and 17 of the Act have been strictly 
complied with, or to sue to recover rent of the 
holding from anybody except the persons whom 
the landlord has recognised as the tenants. 

A consent given by a landlord, by a solenama 
decree, to a transfer of tbe whole of a holding or 
tenure, cannot be taken as his written consent to 
the division or distribution of tbe rent of that 
holding, even though, possibly, under the law, the 
tenants may be entitled as holders of a parma- 
ijeht tenwe to make a transfer of a j^orfiori of |1be% 
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nterest in the same to a thwii o . ^ iS’-Oontd. 


interest in the same to a third party. Hammovi 

BasivRupaiPramanick 13 CLjS 

Tenancy Act-S 13-01 (4)-.Durpatnidar’s 
lien if superior to the charges. See Bengal 
Tenancy Act S 165 


— S 13. 

Sec Sale for Arrears of 
Liabilities of purchasers. 


Rent — Rights and 

20 Calc 247. 


73.— Bengal lenancy Act Ss. 13 and 195 (e) 
Sale in execution of decree. 

Meld that s. 13 of the Act is applicable to 
sales in execution of decree, ot Uarpatni 
Tenures. Mahomed Abbas v 

BpojoSundari 18 Cal 360. 

Notes;— Bol 19 Cal 17. 

74— S. 13— Sale of a tenure in execution 
ot a decree not for arrears of rent- Effect of non- 
payment of landlord’s fee or the fee for servn-e of 
notice of the sale on the landlord before the con- 
nrmation of sale. 

Under s. 13 ot the Bengal Tenancy Act, when 
a permanent tenure is sold in execution of a de- 
cree other than a decree for arrears of landlord’s 
rent due m respect thereof, and the tee prescrib- 
ed by s. 12 of the said Act is not paid before the 
confirmation of the sale, the sale is invalid. 

Babar Ali v Kpishnamanini Dassi, 
26 Cal 603; 3 C W N 531. 

Notes.— Dist: 70Wf{691;8C WN 239 
Eef: 1 C L J oOO. 

75.— S. 13-Conilrmatiou of sale without pay- 
ment of landlord’s fee-Sale, validity of-Apphea- 
tion for possession by auction purchaser— Civil 
Procedure Code, Ss 244, 318-Appeal -Second 
appeal; — ' 

Where the sale of a permanent tenure was i 
confirmed without previous payment of the land- j 
lord 8 fee in the manner required by s 13 of the 

Bengal Tenancy Act, and the judgment debtor 
object^ to the auction purchaser’s application < 
tor bemg put into possession under S 318 0 P 0. j 

Vi, sale was invalid: MM^ t 

Lnat ino (|i!iesfeion was one under u 0 P C. i 


and a second appeal lay. 19 Cal 683. sc 19 1 A 
1 6 relied on. That the payment of a' landlord’s 
fee does not affect the position of the judgment- 
debtor but affects the right of the landlord to ob- 
ject to a transfer of a tenant’s right without 
payment of the fee, the object of such 
payment being to issue notice to the landlord 
m « case of this disoription of the 
i tiansfer of the tenant’s right; and it was not 
. competent to the judgment-debtor, to liisean 

) ° STp^C possession linder 

>- • 8 C P C. 26 Cal 603 distinguished, fflohim 

Chandra Bhattacharjee v Rami ochan Dey. 

‘ 7 C W N *91. 

I 

76 —83. 13, 17, 167— Ejectment, suit for, after 
notice served on the nnder-tenure-holders-Notice 
egahty of- Extinction of right of under-tenure^ 

holders-Annulment of under tenures, if proper 

Absence of some of the tenants in the suit for 
rent, if affects the rent decree obtained by land- 
lord-Payment of landlord’s fees, effect of. 

A landlord is not bound to join persons who 

are mere hemmiUr, and have no beneficial inter- 
est in the tenure as parties defendants in a suit 
for rent and the true character of the decree 
obtained by him cannot be affected by their 
absence from the suit. 

Upon a sale in execution of a permanent ten- 
ure under a decree other than a decree for ar- 

ears of rent due in respect thereof, the transfer- 
avourof the purchaser is completed upon 
payment of the fee, irrespective of its acceptance 
by the landlord. 

As soon as the title of the purchaser has been 

perfected, the landlord is bouud to look to the 
ransferee for payment of rent which has accru- 
ed due since that date. 

Under the law as it stood before the Bengal 

Tenancy Act was passed, the landlord was enfit. 
led to look to his recorded tenant for all rent, 
until the name of the transferee had been recorded 
in his books. 

S 13 of the Bengal Tenancy Act applies to 
transfers of all permanent tenures, and it ie im- 

time of the sale has or has not been previously 
recorded ih the books of the ^ 
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Bengal Acts-( Tenancy Act Vill of 
1885 )S. 13 HjOncld^ 

The u 11 recordf'd transferee of a bransfeiable 
tenure is iu no sense 9 tiospisser but is a t<^nant 
though his name is not on tlie books of the land- 
lord, who is entitled to recognition at the hands 
of the landlord. 

If the landlord, in spite of notice that ihe 
tenure has passed into the hands of a transferee 
who has deposited the foe, chooses to bring « 
suit for rent against the recorded tenant, he does 
so at his own risk, and has no reasonable ground 
for complaint if it ultimately turnb out that the 
suit has not been properly constituted and the 
decree made thcrem cannot operate as a dec ree 
for rent* When a landlord find'> that the name 
of one person is borne on his books as th it of the 
tenant, but the foe has been piid an I notice ser* 
ved at the instance of a purchaser of the tenure 
as the property of a person whose name has not 
been registered, there is no reason why ho should 
not join the transferee as a party defendant to a 
suit for rent, so as to avoid pos'-able futme <l<s- 
pute as to the frame of the suit and the eliect of 
the decree. 

If persons who are interested m the tenure 
at the date of the institution of the suit fo" rent 
are nnt joined as parties defendants, the decree 
can operate only as a decree tor money. 

The mere circumstance that the notice to 
annul incumbrances is signed by a Deputy Col- 
lector will not invalidate it, if he pm ports to 
act on behalf of the Collector. 

A notice under S. Ib7 of the Bengal Tenancy 
Act will not be regarded as a valid and legal 
notice, if it is shewn that the Diputy Collector 
acted in excess of the powers conferred on him, 
and not otherwise. Ual 5d0, Ref 16 Cal 6i2; 
19 Oal 17; 2l Oal 433, Ref: 21 W R 51; 27 Cal 
789, Ref; W B Gsp Act X Rulings 98; 8 W R 96, 
17 W R 169, 9 0 W N 131, Ref. 27 Oal 5l5, Ref. 
38 Oal 911; 29 Cal 813 E'ol. 2 C L J 99; 23 Oal 
66, Ref: Gii*is Chandra Guha v. Khagcndra 
Nath Chatterjee, 13 C L J 613. 

Bengal Tenancy Act, S. 13. 

See Bengal Tenancy Act, S. 12 (Case No. 10) 

1 C L J 500. 

77“~S. 16~Bengal Bent Act ( Vlli of 1869), 
S. 26-Aot X of 1859, s. 27 Suit by landlords 
figainst a tenure-holder in occupation of a share 
^ 4m tenure without joining other co-sharers of | 


I Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 15 -Go7iid, 

the defendants for leccvery cf rents and cesses 
whether and when maiatainable.-— 

Tt is the duty of the persons succeeding by iii- 
lieritance to a permanent tenure to notify the 
succession, and it is not the duty of the superior 
landlord to find out who all the heirs of a decea- 
sed tenure-holder are. There is no law which 
compels a laridloid in older that he might succeed 
m a suit for rent to sue all the heirs of a de- 
ceased tenure-holder when he has no notice who 
the heirs aie. Where, as in this case, the defen- 
ani was adiniti edly one of the heirs and in pos- 
session as such, he is liable for the rent, and he 
cannot deleat the plaintiff’s suit by showing that 
there were other heirs equally liable, unless be 
also shows that their names wore notified to the 
landloid as successors of the original holders, or 
that they have bean p^ymg rent and getting re- 
ceipt^ as successors. Khetter Mohan Pal v. 
Pran Krdsto Kabiraj, 3 C W N 371. 

78— Secs. 15, 16 -Succession— Shebait— De- 
butter property-— idol. 

A acquired a putni in the name and for the 
benefit of an idol of waich he was the 
Upon his death, h^ was succeeded by B as ^hehalL 
B did not give notice to the Collector or pay the 
fee under section 15 of the Bengxl Tenaucy Act. 
B Then sued a tenant for rent. 

An idol may be regarded as a juiidical per- 
son capable of holding property, but it is ohif 
in an ideal sense that property is so held; the 
possession and management of the dedicated 
property belong to tne shehait in whom is vest- 
ed the light to bung suits for the protection of 
the property. The shehait has consequently, 
though not the legal property, yet title as mana- 
ger of the endowment. 

When, therefore, one sliehaii succeeds another, 
the provisions of S-‘C. 15 of the Bengal Tenancy 
Act must be complied with. (31 I A 230 Appl:}. 
MabatuUa Nasya v. Nalini Sundari Gupta. 

2CLJ 377 = 10 CWN42. 

79_Ss. 15 and 16— Joint landlords, one of 
whom failed to comply with the requirements 
of S. 16— Efiect— Oiv.Pro. Code (Act V of 1901). 

115 — Charter Act (24 and 25 Vict; Ohap- 104), 
B. 15, 

16 lol lihe Bengal Tenancy hot 
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Bengal Acls-(Tenancy Act VIII of 
1885 ) S. 15 ~Oi)iUd, 

tended to defeat in its putirety a suit brought 
by one of several landlords, who is not in de- 
fault in respect ot the requirements of S 15 , 
merely by reason of the failure of h’s co-shaiers 
to comply with those requirements. 

Where, a oo-sharer of the plaintiff landlord 
not having complied with the requirpments of 
S. 15 of the Bengal Tenancy Act, the plaintiff 

brought a suit against the tenants for the entire 

lent, making the defaulting co-sharers pn) fo> ma 
defendants. 


that the plaintiff was not entitled to 
get a decree in respect o± the entire rent payable 
jointly to himself and his co sh irer, but a decree 
should bo made in favour of the plaiutiff in res- 
pect of the share of rent payable to himself, and 
if his co-sharer does not comply with the reqiiue- 
ments of S. 15 before the decree is made, the 
claim in respect nf the sbaie of rent payable to 
the co-sharer should be dismissed. 


Where the lower Court dismissed the plain- 
tiff’s suit for rent in its entirety, on the ground 
that, his co-sharer not having complied with the 
requirements of S. 15 of the Bengal Tenancy Act, 
the whole suit must fail. 


Held , — That the High Court can interfere in 
suchacaseunderb. 115, Civ. Pro. Code, 1908, 
and und^r S. 15 of the Charter Act. 

Tarini Charan Bane^jee v. Chandjpa Kumar 
Bey, 14 C W N 788=12 C L J 1 = 

6 Ind Cas 198. 


80— Ss, 15, 16, 17~-Receiver in partition suit 
-Rent suit not barred under S. 16. 


A Receiver in a paitition suit is not a person 
who has become entitled to a permanent tenure 
by succession within the meaning of S. 16 of the 
Act. The section does not bar a suit for rent by 
the Receiver. (6 Ind C<is 416; 32 0 i. J 252 Ref:) 

Harendra Nath Mukherjee v Abinash 
Chandra Banerjee, 7 Ind Cas 761. 


Sl—Ss. 15 and 16~Bengal Tenancy Act (1885) 
“Patni tenures.— 


Ss. 15 and 16 of the Act apply to patni tenu- 
res. Burga Prosad Bundopadhya v. 

Brindabtin Boy, 19 Cal 504* 


jfotcBJ— Bef; SOWN 7SL 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 15 ^{Joneia, 


-Ss 15 & 16 


See Bengal Tenancy Act Sec. 3 (13) Case No. 

5 Ind Cas 484. 


82-- Ss. 35, 16— Operation of those sections 
m a suit for rent of land, to which the plaintiff 
succeeded before the Bengal Tenancy Act came 
into foice— Construction of statute.— 


bs. 15 and 16 of the Bengal Tenancy Act are 
not retrospective. Profullah Chunder Bose v. 
Samiruddin Mondul, 22 Cal 337, 


83— Bengal Tenancy Act, Sections 16 & 26— 
Whether the heir of an occupancy raiyat can 
compel the landlord to recognize him and re- 
gister his name. 


By the provisions of Section 26 of the Bengal 
lenancy Act, the right of occupancy raiyat is 
expi essly declared lo be heritable. An heir of 
an occupancy raiyat, therefore, is entitled to claim 
recognition from landlord, as the heir of the la^t 
recorded tenant, after his death. 

Ananda Kumar Naskar v. Hari Dass 
27 Cal 545. 


84-Section8 15, l«~B»ngal Tenancy Act, 
—Salt tor arrears of rent by patnidars after the 
death of the last owner, not complying with the 
provisions of S. 16 - Such suit whether main- 
tainable. 


A suit was brought by plaintiffs patnidars to 
recover arrears of rent due from the defendants in 
respect of a Hirpatm held by them under the 
plaintiffs. The defence was that as neither the 
plaintiffs nor their predecessor, their mother had 
complied with the requirements of section 15 of 
the Bengal Tenancy Act, they were debarred by 
section 16 of the Act from maintaining the suit. 
Held, it cannot be said that the plaintiffs are 
claiming rent that fell due during their mother’s 
life-time as the holders of the tenure. They 
claiming that rent as the representatives of the 
holder of the tenure for the time being or as the 
representatives of their father, entitled tb tU 
rent which accrued due during his widow’s dlfe- 
time, but which was not recovered by and 
which, therefore, became part of their itfc^s 
estate. Section 16 of the Bengal Teparicy Aqt 
cannot therefore bar the suit. (18@|) 3 0“ W* 

2H, foRowed. Wmim Iff y. 


Jogemayn D&si, 




i 



^ Cat 636. 
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Bengal Acls-( Tenancy Act VIII of 
1885) S. 16 "Ooncid, 

g5_Benga1 Tenancy Act (1885) s. 16— Bight 
of suit— Omission to give notice of succession to 
Collector, Effect of— Non-payment of fees, Effect 
of, on right to decree. — 

S. 16 of the Bengal Tenancy Act does not pre- 
clude a party from instituting a suit for rent, 
notwithstanding that tire Collector has not recei- 
ved the notice and the fees referred to therein, 
although it is a bar to the plaintiffs obtaining a 
decree before the notice and the fees are received 
by the Collector. Kslihup Ghose v. Umae 
Patwapi, 24, Cal 241=1 C W N 98. 

Notes:— Bef; 10 0 W N 42-2 C L J 577. 


Bengal Acls-f Tenancy Act VIII of 
1885 ) S. 17 -Goncid, 

The landlord was bound to recognise the 
transfer, though in the absence of his written 
consent as required by S. 88 of the Act, h<^ was 
not bound to recognise the sub-division effected 
by the transfer. 

The interest of the transferees was not an 
incumbrance which could be avoided by a pur- 
chaser at a rent sale. Baistab Charan Chow- 
dhry v. Akhil Chandra Chowdhury, 

11 C W N 217. 

-s. 17. 

Sec Bengal Tenancy Act s. 11— Case No.(6o) 
10 C W N 270. 

-s. 17. 



— Ss, 17 and 1 8. 

Sec Landlord and Tenant — Transfer by 
Tenant. 

86— Ss. 17 88, and 161 — Permanent raiyati 
holding — Sale of part— Landlord aware of sale, 
though transferee not recorded in his sherista 
—Suit for rent — Transferee necessary party — 


See Bengal Tenancy Act ss. 11 A 12 Case No# 
(61) 82 Cal 279. 

Bengal Tenancy Act s. 18— Landlord and 
Tenant — Occupancy right — Jungleburi kabuliat 
— Construction. Sec Landlord and Tenant, 

31 Cal 960. 

87.— S. 18 — Scope of. 




Sub-division of holding— Decree against recorded 
tenant, effect of — Purchase of part of tenure, if 
an incumbrance. 

When raiyats having permanent interest in a 
bolding sold a portion of it and the transferees 
again sold a portion of their purchased interest 
to one B, and R obtained settlement from the 
landlord. 

Eeld. that, although the transferees took no 
steps to get their names registered in the land- 
lord’s sherista and had paid no rent since their 
purchase, inasmuch as the landlord had notice of 
the purchase, under S. 17 of the Act, he was 
bound to bring a suit against the transferors and 
the transferees jointly. 

A sAle of the holding in execution of a decree 
for rent obtained against the transferors only 
did not therefore affect the transferees’ interest 
in the bolding. 


S 18 of the Act does not make all the inci- 
dents of permanent tenure applicable to raiyats 
holding at fixed rates but only the provisions as 
to transfer and succession. Nilmani Maitra v 
Muthura Nath Joardar. 5 C L J 413, 

Notes —Ref: 6 0 L J 527 = 13 C W N 1025. 

88.— Ss. 18, 30— Interest created by a jutKjU' 
dm i lease — Provision for enhancement of rent— 
Occupancy right. 

The interest, created by a Jum/ledurl lease 
which does not either expressly provide that the 
interest of the tenant was to be heritable or 
perpetual or expressly exclude enhancement on 
any ground, and which expressly provides for 
enhancement on the ground of increase in the 
productiveness of the soil effected at the expeise 
of the landlord, is not one covered by s. 18, Act 
VIII of 1885. Pe7‘ jRampim J , — The raiyat hold- 
ing under the lease is an occupancy-raiyat. 

Raj Kumar Sarcar v Naya Chatoo Bihi 

31 Oal §60. 
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Bengal Acls-( Tenancy Act VIII of 
1885) S. 18 Condd, 

89. Sa. 18, 78, 88 — Oausf» of action — Attach- 
ment-Eaiyat at fixed rate-Transfer of shares 
of holding— Suit by landlord against old tenant- 
Landlord’s knowledge of transfer- Decree whether 
binding on transferee. 

A mere attachment is sufficient invasion of a 
person’s right to give him a cause of action. A 
raiyat at fixed rates under s. 18 of the Bengal 
Tenancy Act is entitled to sell shares or specific 
portions of his holding; if he sells portions of his 
holding to several purchasers, such purchasers are 
not reduced to the portion of, ordinary occupancy 
raiyats, A landlord in suing for rent is bound, if 
he IS aware of the purchases, to implead the 
purchasers as parties to the suit. (llOWhT 
217, Fol). If a landlord omits to join a pur- 
chaser of whose purchase he is aware, the pur- 
chaser will not be bound by the rent decree, and 
will be entitled to biing a suit for a declaration » 
that the decree is inoperative as against him, 
Akhoy Kumar Hitter v Sri Narain Dey. 

9 Ind Cas 663. 

Bengal Tenancy Act VIII of 1885. 

-s. 18. 

See Bengal Tenancy Act s. 11 Cas No, (62). 

12 C W N 175. 

— s. 19. 

See Eight of Occupancy— Loss for Foifei- ^ 
ture of right. -- 

90.-91— Bengal Tenancy Act, Ss 19 and 181- ^ 
Acquisition of Chowkidary Chakran land— Service ^ 
tenure— Landlord’s Tenancy Act. ^ 

A raiyati tenancy was created under a Chow- 
kidari in Ohowkidari Chakran land so far back 
as 1846. Beld, that having regard to S. 6 of Act 
X of 1859 as soon as the Act came into force the 
raiyat acquired a right of occupancy. BLR ~ 
Sup.,Vol. 202 ; 15 WE 231 Eef. to. That thp 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 19 -Goncld, 

be maintamed under the act of J 8 K 9 as also 
® Mder the provisions of S, 6 of Act VIU of 1869 
B 0., and would continue to exist under S. 19 of 
the Bengal Tenancy Act. 21 Cal 199 foil. Ram 
Kttmap Bhuttacharjee v Ram Newai 
, Hajgupu. SOWN 860. 

I 92.-S. 19— Bengal Tenancy Act— Bengal 
, Tenancy Act 1886 s. 19 (2)-Deiinition of Byot 
Occupancy for horticultural purposes 

The definition of the word “ryot” is not ex- 
haustive; and there is nothing in it to show that 
a person who has taken land for hnrticnltnral 
purposes is excluded from the definition. 

Hurry Ram v Nursingh Lai, 

21 Cal 129. 

I Notes.-FoI: SOWN 860. Bef; 31 Cal 1021. 

93.-Bengal Tenancy Act, s. 19— g. 6-Right 
of occupancy in ohowkidari chakran lands— S. 19 

Bengal Tenancy Act ( ls 88 )-S. 6 , Act Vlli of 
1869. 

There is nothing to prevent a tenant from ac- 
quiring a right of oeonpanoy under s. 6 , Act X of 
18.69, even in ohowkidari chakran lands. (BLR 
Sup. Vol. 302, 15 W B 231, 6 Leg. Comp. ifi.Ref.. 

21 Cal 129, Fol.). The right of occupancy aoquir! 
ed before 1859 would be maintained under the 
Act Xof 1859, as also under the provisions of s 6 
Act VIII of 1899 (B C), and would continue’ to 
exist under s. 69 of the Bengal Tenancy Act. ( 2 i 

Cal 129, Fol). Ram Kumar Bhattacharjee v 

Ram Ncwaj Raj Guru. 31 Cal 1021= 

8 C W N 860=31 I A 17, p c. 

Notes.— Eef: 2 C L J 379. ^ 


94,— Bengal Tenancy Act (1885) s. go cl (B) 
—Eight of non-occupancy raiyat. » 

The right of a non-oooupancy ra^| ( 

Opisn a,ut hold ppilqj an^ o^raw «n^men^ 


m,. /I 
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Bengal Acls-c Tenancy Act VIII of 
1885 )S. 20- Vontd, 


his Bolding is nofc heritable, 

kidar v Sundar Bewa. 


Kafim Chow* 
24 Cal 207= 
ICWN 88. 


Fotes.-~M: SOWN 479: 31 Cal 75rF B; 

6 Bom L R 731; 34 Cal 516 F B; 5 C L 
J 457 F B; 11 C W N 626 F B; 32 Bom 
356; 10 C L J 608, Disc: 13 0 W N 937. 

95._-Ss. 20, 2 L- Suits pending at time Act 
came into force— Suit for ejectment — Acquisition 
of right of occupancy— General Clauses Act (1 of 
1868), s. 6. 

S. 21 of the Bengal Tenancy Act applies to 
suits pcading at the time the act came into force: 
fiz,, 1st November 1885, which bad not then 
resulted in a decree. In a suit instituted on 8th 
October 1885, to eject the defendants after notice 
to quit, it was held that, although the defendant- 
had held the land from which it was sought to 
eject him for less than 12 years and therefore 
would not, if the Bengal Rent Act (VIII of 1869) 
had been applicable, have acquired a right of oc- 
cupancy, yet the effect of ss. 20 and 21. of the 
Bengal Tenancy Act was to give him a right of 
occupancy, and (herefore he could not be ejected. 

Jogessuf Das V Aisani Koybupto. 

14 Gal 553. 

Note*. — Ap: 15 Cal 376 F B. 

Right of occupancy ” if covers 
the case of right of occupancy acquired under 
laws promulgated since 1859. 

The expression “right of occupancy” in sec. 
37 of the Revenue Sale Law CAct XI of 1859) is 
not limited to the right that could be acquired 
under the ru^es laid down in Act X of 1859 but 
also covers ‘‘right of occupancy” that might ba 
acquired under law.s promulgated since 1859. So a ! 
purchaser of an entire estate at a sal® for arrears 
of revenue cannot eject a raiyat who has acquired 
a right of occupancy in the matter provided by 
the Bengal 1 enancy Act. Sarat Chundra 
Roy Chowdhupy V Asiman Bibi. 

8 CWN 601 . 

97.— -Secs. 20. (1), (7), 100— Occupancy right 
— ^Presumption — Diarab land— XI 
''d Of 182 j, , Sec, 4 — Accr^Wj. ; ^ 

?re-exi8tirg rights-Settlei 


Bengal Acts -( Tenancy Act VIII of 
1885) S. 20 -Co aid. 

The presumption created by clause 7 of sec- 
tion 20 of the Tenancy Act, that a tenant has for 
tw®l ve years continually held the same land or 
a part of it, does not extend to ddarah lands. 
The pT<^sumption is only for the purposes of sec- 
tion 20, regarding the acquisition of occupancy 
rights and cannot be extended to diarah lands 
for the purposes of se^-. 180 of the Act. 

Beni Persli^d Koer v Cliaturi TewarL 
4CLJ 63=33 Cai444. 

Notes — Expl: 8 0 L J 541. Dist: 5 0 T 26=s 
8 0 L J 537=13 n W N 51=13 0 W N 269. 

98.— 8s. 20, cl. (7), 43, 180, sub-s. (Ij-Ghur 
land-Non-occupancy raiyats- —Enhancement of 
rent — Agreement with landlord in contraven- 
tion of latter’s oovenaut with Government if 
enforcible— Stranger benefited by covenant if may 
enforce it. 

Whether a stranger to a contract is 
entitled to claim performance of a covenant in- 
serted therein for his benefit or protection. The 
benefit of such a covenant, if enforcible, may be 
waived by the party benefited. Where a settle- 
ment-holder of Government hhm mehal lands by 
his kahdiyat under- took not to enhance the 
rents of the tenants, that, tenants, who en- 
tered into agreements with the settlement-holder 
for payment of higher rents, waived the benefit 
of the covenant and were not entitled to set it 
up in defence, in suits for enhanced rents based 
on these agreements. (32 Cal 463, Fob). The 
presumption under s. iO, cl. 7 of the Bengal Te- 
nancy Act, that a raiyat has continuously held 
the lands as such for 12 years, arises only in pro- 
ceedings under Bengal Tenancy Act, but a suit for 
rent is not a proceeding under that Act. (12 0 
W N 249, 35 Gil 331, 7 C L J 139, 11 C L J 56, 

Rel. on ). Tenants holding olmr lands are liable, 
until such time as they have acquired occupanoy 
rights therein, to pay rents at rates agreed upon 
between them and the la’ndlord irrespective of 
the provisions of s. 43. The introductory words of 
sub-s.(l) of a.l80 govern the whole of the remaining 
sub-section, including the clause about payment of 
rent during the period preceding the acquisition 
of a right of occupancy, so as to exclude the opera- 
tion of s. 43 of the Act to such cases. 

Jehandcr Baksh Mullik v Ram Lai Huzra. 
14 C W N 470 = 5 Ind Gas 565« 
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Bengal Acts ( Tenancy Act VIII of 
1885 ) S. 20 -Gontd, 

99.— Ss. 20 and 29, els. (a),(b) proviso I — En- 
hancement of rent — Bealisation for 3 years. 

Section 29 proviso 1 controls merely clause (a) 
and not clause (b) of the section. The fact there- 
fore that rent at the enhanced rate has been 
realised for three years is no answer to the defence 
that it has been illegally enhanced in contraven- 
tion of section 29. 

Section 20, sub section 7 of theBeneral Tenan- 
cy Act does not apply to a suit for rent which is 
not a proceeding under the Act within the mean- 
ing of the section. Mulluck Chand Das v 
Satis Chandra Das. 11 CL J 56 = 

3 IndCas 306 = 14 C W N 335. 

■ Notes:— Pol: 11 0 L J 366 = 37 Cal 449=14 

C WN 470=5 Ind Gas 565. 

100.— Occupancy right, acquisition of— Ben- 
gal Tenancy Act (VITT of 1885), .S'ecs. 20 and 21— 
Right of a settled raiyat^ acquisition of Presum- 
ption under section 20, cl. 7. 

To show that a raiyat has under section 21 
of the Bengal Tenancy Act, acquired a right of 
occupancy in a holding, it is not sufficient to 
show that he has got other occupancy holding 
in the same villaare; what is required to be shown 
is whether the tenant is a settled raiyat or not 
within the meaning of section 20, and has, as 
such, acquired a right of occupancy in the in 
dispute. 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 20 -Uoncld, 

the relinquishrhent did not operate by 
way of enlarging the rights of the raiyats who 
remained on the land, by giving them an interest 
over the whole holding. They could claim a right 
only over the share originally held by them. Sec- 
tions 20 (4) and 21 of the Bengal Tenancy Act did 
not apply to the case. 


wvviici., uut uui. Ill possession as de facto proprie- 
tor in good faith. Peary Mohttn v Radhika 

Mohuti. 5CLJ9 = 8CWN 513. 

-S.20. 

See Bengal Tenancy Act S. 2 (2)-0ase no (13) 

ICL JSIO 

102— Ss, 20, 21 — Bengal Tenancy Act (1885),- 
Creneral clauses Act (I of 1868) s. 5— Pending 
suit, restrospective enactment when applicable to 
— Right or occupancy. 

S. 21 sub-s (2) of the Bengal Tenancy Act is 
expressly retrospective, and applies to suits pend- 
ing at the date of the commencement of that 
Act. K Cal 553, followed. Tupsee Sing y 
Ramsarun Kocri. 15 Cal 376. 

Notes:— Ref: 16 Cal 267 P B; 21 Cal 940 
P B. 

103— S. 21-i'Suit for 


ejectment by purchaser 
—Defence by occupancy raiyat — Onus. 

A purchaser of an estate at revenue sale sued 
an occupancy raiyat for the recovery of some 
lands which were situate within the ambit of the 
estate, Beld‘Tha,t the onus is, in the first instance, 
the raiyat to JixBlze out 2 fclm,afaiGe case 
that at the time when the revenue sale took place 
and the PlaintiiS purchased the estate, he heM the 
land in suit a« a raiyat within the Tneauintr 


Per Ramjnni J : — An occupancy right may be 
acquired by purchase but the right of a settled 
raiyat can be acquired only by a continuous hold- 
ing of land in the village for twelve years. The 
presumption under clause 7 of section 20, of hav- 
ing held the land for twelve years, arises only 
when the other occupancy holdings are held under 
the same landlord. Kuldip Singh v Chliatun 
Singh Roy. 3 C L J 285. 

Bengal Tenancy Act S. 20— (114)— Ss. 20 
and 21 — Sec Res Judicata— Adjudications. 

1 C L J 310. 


101-Ss .20, 21— Co-tenants— Relinquishment 
by same, effect of— Payment of rent— Person in 
possession as owner— Creation of tenancy.- 



DESAl’S CENT. CIVIL DIGEST 


Bengal Acts-c Tenancy Act VIII of 
1885 ) S. 21 -Oontd, 

ences to avoid further litigation is not an agree- 
ment to enhance within the meaning of s. 21, cl. 
(b), of the Act. Sheo Sahoy Panday v 

Ram Racbia Roy. 18 Cal 333. 

Notesr-Fol: 28 Cal 90. Dist: 33 Cal 607 = 11 
0 VV N 62 =4 0 L J 320. Ref: 36 Cal 604 = 
9 OLJ3t3. 

105— S. 21-Zaripeshgi lease-Lease for cultiva- 
tion— Occupancy, right of, whether can arise. 

Keither of the cases 24 Cal 272 and 2 OWN" 
753 is authority for the proposition that a raiyat, 
by taking a zuripes^gi lease of land, of which he 
was previously or then put in possession as a 
raiyat, loses his raiyati status or divests himseU 
of his right to acquire a right of occupancy in the 
land* 


wise than as part of the tenant s holding as a rai- 
yat, must be regarded, in the absence of any 
allegation of Ibcal custom or usage, as holding the 
homestead land in accordance with the provisions 
of the Bengal Tenancy Act applicable to land held 
by a raiyat; such a tenant has, under S. 21 of the 
Act, a right of occupancy in the piece of home- 
stead or hadii land as well as in the agricultural 
land in the village of which he is a settled raiyat. 

Golam Mowla v Abdool Sowar Mondut. 

13CLJS55. 


l08-~Ss. 21, 44. 45, 182— Homestead— Raiyat 
holding land at another village under different 
landlord — Ejectment — Non-occupancy raiyat — 
Expiration of term. 

The land in dispute was let to the defendant 
in 1896 for three years. Upon the expiry of that 
term, he was allowed to hold over and on October 
I2th, 1905, the plaintiff-landlord served him with 
notice to quit the laud on April I4th, 1906. A suit 
for ejectment was tiled on December 4th, 1906. 

Held, that as the notice was not served within 
six months before the expiration of the terin, 
nor the suit instituted within six months after 
the expiration of the term, the suit was barred 
under' Ss. 44 and 45 of the Bengal Tenancy 
Act. 


on terms of the present lease, that it 
was a cultivating lease and that the lessee did by 
13 years’ continuous possession, acquire a right 
of occupancy over the leased land. 

Ramdhaw Singh y M H Mackenzie. 

10CWN351. 


106 — Section 21— Ejectment, suit fur— Culti- 
vating raiyat— Leases construction of- Occupan- 
cy right, accrues in what land. 

Under the provions of section 21 of the Ben- 
gal Tenancy Act, if a tenant is an occupancy or 
settled raiyat in respect of soma lands in a villa- 
ge, be is entitled to possession or an occupaT'cy 
raiyat of the whole of the lands he holds in the 
vill^e. provided he holds them (that is, the lands 
other than those of which he is an occupancy or 
settlal raiyat) as a raiyat. But if he holds them 
as a tenure-holder, his occupation of some lands 
as a raiyat will not give him the rights of a raiyat 
in the other lands. Bujpangi Raut v M H 
tfackenzle. 7 C L J 475. 


Obiter r/iciziw/:— The provisions of the Bengal 
Tenancy Act are applicable to the homestead of a 

not a raiyat 


person who is raiyat, although he is 
of the village in which the homestead land is si- 
cuated and is not a raiyat of the same landlord as 
the landlord of the homestead land. 4 C L J 332; 
10 0 VV K 944, rel on, 

HariliaP Chattopadhyaya v Dinu Bera, 
10 ind Gas 139. 


S.21. 

See (i) Bengal Tenancy Act s. 2 (2)-Oase No 
(13) 1CLJ310. 

(2) Bengal Tenancy Act S. 3 (10) Case No 
(25} 9 C W N 141. 


107— Ss, 21, 178, 182 — Suit for rent and eject- 
ment from homestead (baM%i) land— Raiyat. with 
right of occapancy in agricultural land in the 
village in which has homestead land— Eject- 
ment on expiry of lease regarding homestead 
land— Settled raiyat, right of— Occupancy right. 

A tenant, who is not a raiyat in respect of a 
piece of hastu or homestead land but is so in res- 
pect of the agricultural land which h"c holds in 
the ' village, and the homestead land fs heldpther- 


s. 22, 

See (1) Bight of Occui ancy-Loss or Forfei- 
ture of Right. i 

(2) Eight of Occupancy— Transfer ol 
Right, 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) 5.22 -•Oontd, 

lihas possession by ejecting such under-raiyat with- 
out annulling the same by a notice under »S' 167. 
The rights under such an under-raiyati lease are 
not protected by Sah-S I of S 22 of the Aot. 

Peary Mohun Mukerjec v Bada CKundcr 
Bagdi. 5 C W N 310 =28 Cal 208. 


Bengal Acls-( Tenancy Act VIII of 
1885 ) 5.22 -‘Gontd. 

109---Bengal Tenancy Act (VllT of 1886) Ss. 
22, 'Transfer of no a -transferable occupancy 
holding-Sale by purchaser to under-tenant, effect 
of ^‘‘Otherwise,” meaning of, in S. 22. 


A non- transferable occupancy holding under 
the plaintiff belonged to B, who sublet a portion 
of the same to defendants. Nos. 1 and 2 then sold 
the holding to a third party who again sold the 
same to defendant No. I The plaintiff sued for 
recovery of possession, and it was contended in 
defence that the effect of the transfer of the hold- 
ing is that of abandonment which should be con- 
sidered to be a transfer in favour of the landlord, 
who is bound to sue for evicting the defendants 
as the original tenants would have been bound to 
do, that is, after notice under S 49 of the Bengal 
Tenancy Act. 


Notes 


ltl~Ss. 22, 49 (b) and 85 (2)-— Bnder-raiyat, 
ejectment of — Notice to qinit. 

If a landlord (permanent tenure-holder) pur- 
chases from his occupancy raiyat his right, title 
and interest in the holding by a deed of sale, he 
cannot, by virtue of such purchase, eject the un- 
der raiyat, who was let into the land by the occu- 
pancy raiyat, without serving him a notice to 
quit under s. 49 fb) of the Bengal Tenancy Act, 
even if the subletting was made without the land- 
lord’s consent and otherwise than by a registered 
instrument. 28 Oal 205, Dist: 31 Cal 932,J|,ppr, 
Amipulla Mahomed v Nazir Mahomed. 
3 C L J 155=31 Cal 932=34* Cal <178; 


that what had taken place in the present 
case was not tantamount to a sale by the tenant 
in favour of the landlord, and was not to be cloth- 
ed with the same legal effect. 


Where the plaintiff is not the immediate land- 
lord of the under -tenant, S 49 Bengal Tenancy Act, 
has no application. 


Notes: — Appr: 34 Cal 104s*3 0 L J 155, 15*0 
W N 913, Dist. 2 C D J 570. 

112— /S’. 22, ;Sab-s. (2)— Purchase of an occu- 
pancy holding by a co-sharer-landlord-Termina- 
tion of occupancy right. 

BeU by the Full Bench (Rempini. J ; dissent- 
ing).— The result of a purchase by a co-sharer- 
landlord of the occupancy holding of a tenant is 
not the extinction of the tenancy right altogether 

but only of his occnpancy right in the holding. 

(24 Cal 143 Appr:). Ram Mohan Pal v Sheikh 
Kachu 1 C L J 1=9 C W N 249 

==32 Cal 386 FB. 

Notes: — Ref: 7 C L J 712 = 34 Cal 516=11 0 
W N 626 = 5 0 L J 457 Fol.*l3 OWN 913, 

113- 83.22,159- Before amendment by Act I 

(B. 0,) of 1907, 83,22,159— Purchase of occupancy 
joteby Co-sharer landlord— Merger of occu- , 
pancy right-Fresh acquisition of occupancy right, 
if takes plao.e— Sale of holding for its arrears— 
Purchaser acquires non -occupancy right— Bight 
to annul sub lease. i * 

Co-sharer landlords, having purchased an occu- 
nanev iote do not, by twelve years occupation of 


S. 22 of the Act applies only to occupancy 
holdings which are transferable. 
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Bengal Acls-f Tenancy Act V III of 
m^ys.22~Gontd. 

116— Secs 22, 49, 85, and 86 clauses (6j and 7 
applicability of — Jotedar and under-raiyat— Sur- 
render byiraiyat of a part of holding— Eandlord’s 
right of re-entry without notice to quit — Notice 
to under-raiyat, whether necessary. 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 22 -Vontd, 

it after their purchase acquire occupancy right 
in it. A purchaser of the 30 te,at a sale in execu- 
tion of a decree for (16 as,) rent obtained against 
them only acquires a raiyati holding without 
occupancy right. 

Such a purchaser has power to annul incum- 
brances under S. 159 of the Bengal Tenancy Act. 

A purchaser of a non- occupancy holding at a 
sale for its own arrears can avail himself of the 
general provisions of Chap. XIV of the Act and 
if the previous tenants has sublet the laud (which 
he is not prohibited by law from doing), the sub- 
lease can be annulled by the purchaser under 
S. 159. Ram Lai Sukul v. Bhcla Gazi. 

14C W N 814? = 6 Ind Cas 370=37 Cal 709. 

114>—Ss. 22, 49, 85 {"1) Under-raiyat holding 
under an oral lease— Raiyat’s interest purchased 
by landlords— Latter, if may evict under- raiyat- 
Merger. 

A landlord purchasing the interest of an occu- 
pancy raiyat under him is not entitled to treat 
as a trespasser an under-raiyat holding the land 
under an oral lease from the raiyat. 31 C'al 932, 
34 Oal 104, 5 0 W N 310, 28 Gal 205. 


Plaintiff & jotedar under the Government, let 
out a portion of hmjofe to a raiyat as Ghuk^al- 
dar who again sublet a portion of his holding to 
the defendant, vvithout the consent of the plain- 
tiff, and otherwise than by a registered instrument. 
Subsequently the raiyat having surrendered the 
portion of his holding which he had sublet to the 
defendant, plaintiff brought this suit for recovery 
of kluM possession. 


neither Sec nor Sec 49 of the Bengal 
Tenancy Act applied to the case.The landlord was 
entitled to Khas possession and no notice to quit 
was necessary. 

k jotedar under the Government is not neces- 
sarily a “proprietor or a permanent tenure holder” 
within the meaning of Sec 22 of the Bengal Te- 
nancy Act. 

A raMyat under 2 ^ jotedar cannot be regarded 
as an occupany raiyat. 

A right does not necessarily mean a right 

of occupancy. 

The terms, “transfer succession or otherwise.” in 
Section 23 do not mean and include a, “surrender”; 
the expression “or otherwise” as used in the sec- 
tion means “or in a similar way.” 

Sec. 49 of the Bengal Tenancy Act refers to a 
suit in ejectment brought by the immediate land- 
lord of the under-raiyat and has no application 
to a suit like the present, where the plaintiff is 
not such immediate .landlord. 

MeldJ'urther:‘\Jn^Qi S 86, clause?, the whole 
or a part of holding may be surrendered and there 
is no distinction in principle as to the landlord’s 
right of re-entry under clause 5, whether the sur- 
render is of the entire or of a part of the holding. 

Even when the surrender is of a portion of a 
holding, there is no provision of the law which 
makes it obligatory upon the landlord to serve a 
notice to quit upon the under-raiyat before he 
can be ejected from such portion. 4 C W N 667 
Appl; 31 Cal 932 Dist. Badan Chandra 

Das V Rajeswari Debya. 2 C L J 570, 


It is at least doubtful whether the doctrine 
of merger applies to lands in the mofussil. 10 W 
B at P 16, 19 Oal 760, 3 C I. R 159. 

But even if it applied, the doctrine as obtaining 
in England would not help the landlord in this 
case, and under S 22 of the Bengal Tenancy Act, 
it is only the occupancy right, and not the hold- 
ing itself which is extinguished. I C W N 166, 
24 Oal 145, 148, 9 0 W N 249, 32 Cal 
368. Lai Mahomed Sarkar V. Jagir Sheikh. 

13 C W N 913=2 Ind Cas 654. 

115— Ss 22— Or otherwise Bjnsdem generis 
-Mortgage lien subsists. 

The words “or otherwise” in S 21 of the Bengal 
Tenancy Act must be construed Ejmd^m geTieris, 
and do not include the case of a holding revert- 
ing to the landlord on the failure of the tenant’s 
heirs. 2 0 L J 57o Fol, 

In such a case the lien of a mortgage whom 
the tenant had mortgaged the holding, does not 

subsist. Muktakeshi Dasi y Pulin Behary 
Singh 8 C L J 324=13 C W N 12= 

- ^ 155. 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) 5.22 ^Gonta, 

Notes,— Ref; 13 0 W N 12 = 8 C L J 82 1 = 
1 Ind Caa 66. 

117— Bengal Tenancy Act (YIII of 1885)s 
22 01 (3)— Acquisition of occupancy right in a 
holding by a temporary lessee of the village — 
Occupancy-right, raerger-Occupancy right, acqui- 
sition by purchase-Acquisition of occupancy -Right 
by statutory method. 


Bengal Acls-( Tenancy Act VIII of 
1885) S. 22-GonHcl. 

see of the owner on the ground that they were 
entitled to the estate as the sister of their mother 
was past child-bearing and was disqualified from 
inheriting. 

Held, th&t the suit must be dismissed, as it 
could not be affirmed that the sonless daughter 
whose husband was alive was noty;wiir^ 

Mia (that is, could not possibiy bear a son). 



See Landlord and Tenant — Property in trees 
and Woods on Land. 


120— Bengal Tenancy Act (1885) s 29— Con- 
tract Act (IX of 1872), Ss. 23 and 24- Void 
agreement — Enhancement of rent by contract by 
more than two annas in the rupee. . . « ' 

A contract under S. 29 of the Bengal Tenancy 
Act to pay an enhanced rent by more than two 
annas in the rupee is void. Kristodhone Ghose 
Y Brojo Gobindo Roy. 24* Calc 895= 

1 C W N442. 

Notes;— Ref: 25 Oal 781; 36 Oal 604=9 0 L J 

>v,t; ^ 2:0^^640. ^ V, 


119 — Bengal Tenancy Act, Sec. 22— Occu- 
pancy right, devisibility of— Non -occupancy right 
heritability of-Occupancy right, severable or not- 
Child-bearing, possibility of. 

A Hindu died leaving two daughters, one of 
whom had sons and the other daughter*? only. 
During the lifetime of the sonless daughter, the 
grandsons sued to recover possession from a devi- 


Quotre, whether a non- occupancy right is he- 
ritable or not and whether an occupancy right is 
severable or not except to the extent and in the 
manner indicated in section 22 of the Bengal Te- 
nancy Act? 


Per Doss J. (Jenkins C. J. and Mookerjee J. 
not expressing any opinion): -When an occupancy 
right is devised by will, the heirs of the testator 

are bound thereby. Udoy Chandra Das v 
Hari Das Baij?agi 10 C L J 608=: 13 C W N 
937 = 3 Ind Cas 417. 


Bengal Tenancy Act Ss.22 ('Sj, IIG-Ijaradar- 
Ejectment— Character of land when material— 
Occupancy right. Sec Ejectment. 

13CL J568. 


See (1) Bengal Tenancy Act 8.49 {b)-Caae No 
(171) 3 C L J 165. 


-S.22 (i;. 


Bengal Tenancy Act s. 167. Case No 
(621; 28 Cal 205. 


When the t'=‘mporary lessee of a village pur- 
chases an occupancy-hol'ling within the village 
during the term of his lease, the occupancy- right 
is not extinguished, but inures to his benefit 
even on the expiry of his lease. 


Section 22 Cl (3) of the Bengal Tenancy Act 
only prevents the acquisition of occupancy rights 
by an ijaradar or farmer of rent by the statu- 
tory method under Act itself, but he can. acquire 
such right by purchase. 

Ramrup Mahto v H Manners. 4 C L J 209. 


Notcs-Ref 13 0W N 664, 


118— S. 22— Purchase of occupancy -holding 
by CO- sharer landlord — Holding not transferable 
— Right of purchaser. 

A co-sharer landlord, making a purchase of a hold- 
ing with a right of occupancy, would be entitled to 
hold the land in opposition to any other co-sharer 
under S.22 of the Bengal Tenancy Act, only when 
the occupancy right was transferable by custom; 
that section, before its amendment in 1908, had 
not the effect of making transferable occupancy 
rights which were not transferable by custom, 
and therefore, a non-transferable occupancy hold 
ing could not be sold to a co sharer landlord, so 
as to give the transferee a right to retain posses- 
sion of it. (27 Cal 473, Ref,; 24 Cal 148, 1 0 W N 
lfi6, 24 Cal 621; 32 Cal. 386; 9 0 W N 249 (F B.) 
1 C L J 1, Rel). Bejoy Singha Neogi Chow- 
dhtiry v Sliasbimuklii Chowdhurani. 

12 Ind Cas 67. 
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Bengal Acls-( Tenancy Act VIIl of 
1885 )-S. 23 Coiitd, 

121^ — S. 23— Agricultural purpose — Building 
indigo factory— Specific Relief Act, S. 54 dl. k 
— Injunction restraining tenant from rendering 
land unfit for tenancy— Suit if maintainable. 

The cultivation of indigo is an agricultuial pur- 
pose but the manufacture of mdigo cakes out of 
indigo plants cannot be said to be an agri- 
cultural purpose Where land is let out for agri- 
cultural purpoMes generally, the erection of an 
indigo factory on a part of such land must ten- 
der it unfit for the purposes of the tenancy ; and 
the landlord would be entitled to sue for ini unc- 
tion restraining the tenant horn building such 
factory on the land. Surendra Narayen 

Singh V Hari Mohan Misser 9 C W N 87 = 

31 Cal 474. 

Notes. -Reversed* 1 1 C W N 794 P C = r> C L 
J 19 P (1=34 Oal 718 P C = 3i 1 A 183 = 

9 Bom L R 750 = 17 M L J 3fil. 

122— '^s. 2.3 76, 77 — Dweliing-house of an 
occupancy raiyat — Masonry building. 

A suitable dwelling-house of a laiyat nithin 
the meaning of S. 76 of the Bengal Tenancy Act 
need not necessarily be of a temporal y desenp- 
tion. The iiuestion raised m the case was whe- 
ther the defendants who were occupancy laiyats 
had a right to erect as a dwellmg-house a build- 
ing consisting of masonry walls and a corrugated 
iron roof 18 cubits in length and 11 cubits in 
breadth on a sit*^ in the holding on which the 
dwelling-house had all along stood, and which 
had been used as the homestead land of tne hold- 
ing from the time of his father and of his piede- 
cessors in interest before him B'eld that the de- 
fendants had a right to do so. 3 W R A^'t X Rul. 
40 Poll; 10 C L R 2^ Ref. 12 W R 495,17 W R 416 
Dist. Hapi Kishope Bapjtia Sarma v Bapoda 
KislioPB Acharja Chowdpy. 8 C WN 754 

= 31 Cal 1014. 

123 — S. 23 —Restriction as to user of land 
under it, is a question of fact — Land let out for 
agricultural tenancy— Occupancy tenant’s right to 
erect indigo factory on such land. 

The question arising with regard to the lestiic- 
tion in S. 28 of the Bengal Tenancy Act that 
the user of the land must not be such as to ren- 
der it unfit for the purposes of the tenancy is es- 
sentially a question of fact. Hapi Mohan 

Messcp V Surendra Narain Singh 
17 M L J 361 = 9 Bom L R 750 = 
11CWN794=6CL J 19= 34 Cal 718; 

^84 I A IBB 


Bengal Acts-( Tenancy Act VIIl of 
1885) S. 23 -Concld 

124 — S. 23— Trees— when tenancy was creat- 
ed before Transfer of Property Act — Transfer of 
Propel ty Act (IV of 1882), Ss, 2, 108, cl fb). 

A tenant of homestead land has the right to 
cut and appropriate fiuit trees grown by him or 
his piedccessor’s interest on the holding, when it 
is established that the tenancy was created before 
the Transfer of Property Act came into operation. 
Mofiz Sheikh v Rasik Lai Ghosh. 

6 IndCas 796 = 37 Cal 815 = 14 CWN952 

= 12 CL J 246. 

125 — S. P3 — Usage--Local custom-Custom- 
ary law Nature of u=!age-Proof of usage-Nature 
of proof required-Bengal Tenancy Act (VIIl of 
1895), S 23~Occupancy raiyat- Use of land of 
holding Impairing value or rendering unfit-Bandh 
Digging lank- Making bucks. 7 Ml A 263 ; 4 
W H 8 (P C) , 20 W R 154 ; 3 M H 0 R 75 ; 5 0 
W N 2.6, Ref, 34 Gal 718, (P 0) : 2 M L T 399 ; 
11 G W N 794 : 6 0 L J 19 ; .9 Rom L R 760 ; 17 
M L J 3bl (P G) Ref. Raja SatiPpasad Gapga 
V Manmatha Nathkap. 6 Ind Cas 291. 

-s. 25. 

See Right of Occupancy- Acquisition of Right 
-Mode of Acquisition. 

— s. 25, cl (a). 

See Limitation Act, Art. 32. 

126 Sections 25, 155 — Ejectment, 

suit for- -Claim, extent of — Portion or whole— 
Transfer of a portion of an occupancy holding — 

I orfeituie. 

In a suit instituted by a landlord under Sec. 
165 of the Bengal Tenancy Act for ejectment on 
the ground that the occupancy raiyat has used 
the land in a manner which has rendeied it unfit 
for the purposes of the Tenancy within the mean- 
ing of Sec. 25 of the Act, the claim must include 
all the lands comprised in the tenancy. If the 
claim is limited to a portion of the land e. g., the 
portion covered by a building the erection of 
which is complained of the suit is badly framed 
and must fail- 

The transfer by an occupancy raiyat of a por- 
tion of his holding does not effect a forfeiture of 
his tenancy, if he continues in occupation of the 
remainder and although the landlord may be en- 
titled to a declaration that the transfer is not 
binding upon him, ho is not entitled to malnMa 
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Bengal Acts-c Tenancy Act VIII of 

18851 - 5 . 25 -'^ 'oncjd, 

an action in ejectment either against the trans 
feror or the transferef*. 20 Oal 590 and 2 C W N 
155 Fol: ?6 Cal 615 doubtpd. Rai Ktimaleswari 

Pi?osad Singh Bahadtfjp v Maharaja Har* 
hullach Narain Singh Bahadur. 

2 C L J 369 

Notes— T)ist: 10 0 W N 818 Ref. 8 0 L J 101. 

127— S.25-Denialof title— Forfeiture— Decree 
of Court- Bengal Tenancy Act (VIII of 1885), Secs 
25, 178. 

Where the denial by tenant of his landlord’s 
title is followel by a decree of Court affirming 
such denial, such denial operates as a foifeituie 
and the landlord is entitled to kha^ pos'iession of 
the land by ejectment of the tenant (2 0 W JM 755; 
6 C W N 575, Fol 17 Cal 196, 2 C L J B89 Disfe.). 
Ramgati Mohurer v Pran Hari Seal. 

3 CL J sot. 

Notes;— Kef: 34 Cal 922. Dist, 7 C L J 483 , 
36 Cal 807. 

— s. 26. 

See Landlord and Tenant — Liability for rent. 

128 — Sec. 26 — Non-occupancy — raiyat, inter- 
est of, if heritable — ‘‘Expiessio uniusest exclu«?io 
alterius,” applicability of. 

Held, by a majority of the Full Bench (Brett 
and Mitra, JJ., dissenting)— that the heritable 
nature of the interest of a non -occupancy raiyat 
if it existed before the Bengal Tenancy Act, has 
not been destroyed by t hat Act, and if it did not 
so exist, it has not been created by the Act 
Sec. 26 of the Act expressly makea the right of 
occupancy raiyat heritable and theiefore by neces 
sary implication the right of a non occupancy 
raiyat is not heritable. 

Per Brett and Mitra JJ.— The hentabdity of 
the right of a non -occupancy laiyat can be pre- 
sumed from the provisions (sec. 20, Cl 3 ; sec 6 
01 2) of the Bengal Tenancy Act. Sec. 26 occu- 
ring as it does in the chapter specially devoted 
to the occupancy raiyats, is net to be construed 
with reference to the maxim uniusest 

easclmio altenus,'''' Great caution is necessary m 
dealing with this maxim, and it applies with a 
force diffiering in different cases. Mohunt 

L^oklian Narain Das v JainatR Panday 
2 M L T 219. 


Bengal Acls-(Tenancy Acl VIII of 
18851-S. 27 -Uvncid, 

129.— Bengal Tenancy Act (1885) Ss. 27 and 
29 — Tenancy -Rent suit— Oral agreement to pay 
enhancement of rent-Effect of enhancement of 
rent by a registered kabuliat. 

The defendant agreed to pay an 
enhancement of lent by an oral agree- 
ment in 1885. He paid rent at the same 
rate till 1893 when he executed a registered ka- 
buliat, by which he agreed to pay enhancement 
of rent which was more than two annas in a 
rupee. In a suit brought against the defendant 
tenant on the registered kabuliat— that, in- 
as much as the enhancement in s 29 of the Act 
refeis to enhancement after the promulgation of 
the Act, if in this ease the enhancement which was 
made in 1885 was before the Act came into op- 
eration, it would not bar an enhancement of rent 
during the pei lod of fifteen years from the date 
thereof as contemplated by Sec 29, clause (3). 
But if lb was made alter 1 he Act came into ope- 
ration .it would also not bar a subsequent enhance- 
ment within fifteen yeais from the date there- 
of, as the previous conlracb was only anoial one 
and was ineffectual and not binding on the de- 
fendant. That having regard to s 29, clause (b) 
tl e kabuliat was bad in law as the enhancement 
was more than two annas iu the rupee, and the 
rent agieed to be paid then was an enhanced rent. 
The plaintiff would, regardless of the kabuliat, be 
entitled to recover rent at the rate paid by the 
defendant for more than three years, in light of 
the provisions of Ss. 27 and 29, proviso (1). 
Motliura Moliiin Lahiri v Mati Sarkar 

25 Calc 781. 

Notes: -Over, 32 Cal 395 F B=;9 0 W N 265 
= 1 C L J 10. 

-S 29. 

See Conti act Act s 74. 

130 -S 29- Enhancement of rent by registered 
contract— Increase m the amount of rent by rea- 
son of increase of area — Applicability of s 29 in 
such cases. — 

S 29 of the Bengal Tenancy Act applies only 
to an increase in the rate of rent, and not to an 
increase m amount of rent, by reason of an in^ 
crease of the aiea. Satish Chtindfa GiH v 
Kabirudditi Mallick 26 Calc 238. 

131.~ b 29— Contiaet in settleipent pf differ- 
ei,us as to rate of rent— Ap|)Hqabf%’of $ection. 
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Bengal Acts-( Tenancy Act VIII of 
1885I-S. 29 '^Gontd, 

-An agreemf^nt in a patta to pay a certain rent 
agreed upon by the partif's in settlement of differ- 
ences as to the amount of rent payable and to 
avoid litigation is not an agreement to enhance 
rent within the meaning of S 29 of the Act. 18 
Oal 8S3 foil. Nath Singh v Bamri Singh 

28 Cal 90. 

Notes*— Dist. 3d Cal 607 sail OWN 62=4 
C L J 320; Kef 36 Oal 604=9 0 L J 343. 

182 — Sec 29 — Sub-section (b)— Proviso (1), 

Proviso (1) to section 29 of the Bengal Ten- 
ancy Act does nut control sub section (b) of that 
section. It applies only to sub-section. 

The case of (25 Oal 781 Dist.) so far as it de- 
cides to the contrary was wrongly decided. 

The rate contemplated by proviso (1) does not 
mean the average rate. Bepin Behani Mon dal 
Y Ki^shna Dhone Ghose. 1 C L J 10 = 
9 C W N 265=32 Cal 395 F B 

183. — S 29 — Enhancement of rent — Conver- 
sion of one kind of rent into another kind. 

An enhancement under S 29 must be an en- 
hancement of the same kind of rent. The conver- 
sion of nah into Iholi^ is not an enhancement 
under the section. Hassan KuH Khan v Nak- 
chhedi Nonia 33 Cal 200. 

Notes— Hist 4 0 L J 198 

134j.~S. 29-Enhancement of rt nt by addi- 
tion of rent in kind, 

S. 29 of the Act applies whether money -rent 
is enhanced in money or by the addition of a 
rent in kind. Kishory Mohan Bose v Sheikh 
Uzir 14 C W N 693 = 6 Ind Cas 335 = 

37 Cal 610. 

135,— S 29 (b) provisos (ii) (iii)-Occupancy 
holding— Kent enhancement ofj over 2 annas m 
the rupee -Relieving tenant from other b abilities - 
Improvement not mentioned in Kabuliyat, proof 
of — Evidence Act. S 91: 

Where an occupancy raiyat executed a kabu- 
Uyat in favour of the landlord stipulating to pay 
rent at an enhanced rate of more than two annaa 
in the rupee and the kabuliyat did not refer to 
any improvements of the kind mentioned m 
proviso, (ii) of S 2.9 of the Bengal Tenancy Act. 
JELbIA". That sec 91 of the Evidence Act did not 
preclude the landlord from proving improve- 
fljents in consideration of ^hich ti)^ enhanoei^ rate 


! Bengal Aols-C Tenancy Act VlII of 
1885)-S. 29 Oontd, 

was agreed upon. The consideration did not con- 
stitute a term of the contract within that section, 
The fact that the tenant has been exonerated 
from ceitain liability under a pievious contract 
cannot give validity to a stipulation to pay rent 
at an enhanced rate exceeding 2 As in the rupee. 
18 Oal 333=28 Cal 90 Kef. Prohod Chandra 
Gangopadhya y Cheraj AH 11 C WN 62= 
33 Cal 607=4 C L J320 

Notes.— Foil 9 C L J 343=36 Cal 604. 

136. — 8s 29 and 103 B — Record of -Rights — > 
Suit to correct entry— Presumption— Oaus En- 
hanc^^mentof rent. 

'J he presumption under S lOB-B of the Act 
IS a presumption that the entries were correct at 
the time of the preparation of the record. 

'I he onus of proving that a 1 ahuhijat contra- 
venes the provisions of S 29 (b j of the Act, is up- 
on the tenant. 

Decree for rent was passed on the basis of 
kabuliyat showing a higher rate than that enter- 
ed subsequently in the Record-of-Kight. 

Lachmi Pershad v Ekdeshwar Singh 

13 C WN 481=4 Ind Cas577. 

137. — Sec 29— Kabubats executed by tenant 
-Enhancem-nt contravening provision of law-No 
previous dispute existent— Compromise void not 
voidable. 

A kabuliat executed by a tenant in favour of 
his landlord, promising to pay future rent at a 
ra^-e which contravenes the provisions of Sec. 29 
B T Act, is void, not voidable, if as a matter of 
I fact there was no existing dispute between the 
parties a‘s to the rent payable. It cannot be en- 
forced even for such enhancement, as may be 
within the terms of Sec 29, notwithstanding that 
enhanced rent at the rate mentioned in the ka- 
buliat has been paid for several years. 

Maharaja Manindra Chandra Nandy y 
Upendra Chandra Hazra 9 C L J 343 == 
36 Cal 604=2 Ind Cas 828. 

138.— Sec 29— Go-sharer landlord -Enhance- 
ment of rent. 

Section 29 of the Bengal Tenancy Act is 
quite as much applicable to contractsfor enhance- 
ment of rent by co-sharer landlords as to those 
by sole landlords. Ram Charan Pal Chowdh- 
ary v Srimati Ekadashi Dast 10 C L J 87 
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Bengal Acts-r Tenancy Act VIII of ' 
1885 ) S. 29 -Contd, 

139. — S 2y cl (b) and proviso (li)— Enhance- 
ment on groun 1 of improvement Burrlen of 

proof. 

A landlord, to entitle himseU to recover more 
than the rate indicated in clause (b) of S 29 
mast establish the conditions set forth in the se- 
cond proviso; that is to say, when the enhance- 
ment sought 38 on the ground of improvement, it 
( is incumbent on him to show that 

the improvement has been effected and that 
it exists and subsequently^ produces its estimat- 
ed effect in respect of the holding. 

I*" Ramanath Htidati v Jote Kumar Mukherji 

2Itid Cas 660=11 CL J1 
140.- Ss 29, 30, 31. 

S 29 governs ss 30 and 31, and therefore under 
88 30, and 31, regard should be had not to the 
rates paid by the raiyats for land of a I 

similar description, but to the rates of rent law- 
• fidh/ payable by them. 32 Cal 395 (F B), 9 C W 

N 265 (FB), I 0 L J 10; 24 Cal 895, 1 0 W N 442 
Ref. Nobin Chundra Shaha v Kula Chunder 
Dhar 3 Ind Cas 402. 

141 — S 29 — Rent portion of, kept in abe- 
yance by contract— Claim by landlord of that 
portion— Enhancement. 

Where the landlord agreed, to hold a portion 
of the rent in suspense, and to receive the bal- 
an vC, at which rate the rent of the holding was 
realised for a number of years, and subsequently 
the landlord claimed at the full rate. 

ffeld, that this was not remission by grace 
but remission by contract, and the enhancement 
being moie than two annas in the rupee, is in 
contravention of clause (o') of S 29, and that the 
higher rent was not recoverable. Jotindra 
Nath Acharjee Chowdhui*y v Moharshey, 
3 Ind Cas 430. 

142-— 29 — Enhancement of jent-Bona pde 
dispute, settlement of. 

the limitation I as to enhancement of 
rent provided in S. 29 of the Bengal Tenancy Act 
does not apply in the case of a contract by which 
I the rent is adjusted or settled in a case of hona 

fide dispute whether as to the rate of rent or as 
to the area of the land comprised in the tenancy. 
Kedavnath Hazra v Maharaja Manindra 
Chandra Nandi 

(1909) S Ind Gas 309=11 C L J106. 

II C. C 27 

I 


Bengal Acls-c Tenancy Act VIII of 
1885 ) S. 29 -Gontd, 

143 — S. 29, cl. (b) — Agreement by tenant for 
settlement of Iona /idc dispute as to rent — 
Recitals m agreement, whether conclusive — 
Burden of proof on landlord — Strict proof that 
case is taken out of statute — Proof by indepen- 
dent evidence. 

An agreement to pay a certain amount of 
rent entered into by a ) ai i/at for settlement of a 
dispute as to the nature of the existing rent with 
a view to avoid further litigation, is not an 
agreement to enhance the rent within cl (b) of 
S. 29 of the Bengal Tenancy Act. 

But if the landlord relies upon this principle, 
he must establish satisfactorily that circumstan- 
ces exist which render the provisions of the 
statute inapplicable. 

The recitals contained in an agreement exe- 
cuted by a tenant are not conclusive apon 
matters affected by the instrument It is obli- 
gatory upon the landlord t^ give independent 
evidence to show that there was a ho7ia p.de dis- 
pute in existence at the date of the execution of 
the agreement, the settlement whereof would 
take the case out of the provisions of the S. 29. 

If it is shown that the origin and incidents 
of a tenancy are unknown, the view may very 
well be taken that there is a Idna p'de dispute 
as to the amount of rent. But the ra^re circum- 
stance that the tenant olaims that the rent is so 
much, while the landlord asserts that it ia other- 
wise, does not conclusively show that ^ there is a 
/? dp dispute as to rent. 11 0 L J 106; 5 
Ind Cas 309; 18 Cal. 333; 28 Cal 90 Foil 

Ram Pratab Kocry v Gokul Kuar 
12 Ind Cas 589. 

14,4,-.-Sec. 29— Rent, portion of, held in abe- 
yance by gracd of landlord — Hajut — Agreement 
to pay the portion — No enhancement. 

Where in a kaluliyaf it was stated that the 
annual rent was a certain sum but the landlord 
agreed on account of the straitened circum- 
stances of the naijat to hold a portion of it in 
abeyance {hajut) and to receive the balance at 
which rate the rent of the holding was realised 
for a number of years, and subsequently the 
tenant executed a second liobuli by which h^ 
agreed to pay out of the amount kept in abey- 
ance, a certain sum in addition to what he had 
been paying before. 
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Bengal Acts-f Tenancy Act VlII of 
1885)5.29 •^Goncid. 

that the secnnd agreemenf. was not in 
Tioiation of the provisions of section 29 of the 
B'^ngal Tenancy Act, even if the increase ex- 
ceeded by more than two annas in the rupee, the 
amount which the tenant had been paying be- 
fore, for this was no enfmncemenit of the rent of 
the holding within the meaning of the section; 
and that %\iQjama of the holding was what was 
.lawfully agreed to and seated in ihe hahnliat^ 
and if the parties agreed that a portion of it 
should be held in aV^eyance for a time it would 
not be unlawful for them to enter into a subse- 
quent asrreement that either the whole of the 
amount that was kept in abeyance or a portion 
thereof should be paid by the one to the other. 

Ram Doyal Da« v Jfamsla Priya Debya. 
6 MLT 192=3 JndCas 223 


Bengal Acts ( Tenancy Act VIII of 
1885)5.30 '^Contd, 

147— “ Holding, ” Meaning of. 

The term “ holding,” as used in s, 30 of the 
Bengal Tenancy Act, means an entire holding. ' 
Baidya Nath Dc v Him. 25 Cal 917 

=2 e W N 44. 


Notcs.-Ref: lO 0 L J 618; 2 0 L J 10,^ 
2^ Cal 937; 27 Cal 417; 7 0 W N 670; 8 
G W N 192. Dist: 2 0 L J 584; 8 0 W 
N 1S»2; 751 Ap: 26 Cal 917. 


148--SS. 30, els. fa), and (b), 31, cl, (b), 32, 
cl. ( a ) 39, els. ( 1 ), ( 4- ) and ( 6 )— Enhance*— 
ment of rent, suit for— Existing rent below 
prevailing rent — Rise in prices of food crops — 
Comparision with average price list, obligatory 
on Court— Where prevailing rent in village is 
paid in contravention of S. 29, the rate in ne- 
igh bouring village.s to be considered — Revenue 
Officer — Local irquiry — What directions to be 
given by Court. 

In a suit for enhancement of rent under S. 
30, cl. (b) of the Bengal Tenancy Act, on the 
ground of a rise in prices, it is obligatory on the 
Court to compare the average prices under S. 
32, cl. (a) and to refer to the price list of staple 
food crops prepared under s. 39, cl. (1). It is 
illegal to dismiss such a suit without the com- 
paris(>n and itference imposed by the terms 
of the law. 


Bengal Tenaney Act s.29 cIs (a), (b) proviso 1 

See Bengal Tenancy Act s. 20- Case No. 
W 11 C L J 56. 


Sec Bengal Tenancy Act s. 48 -^ase No. 
072) 2CLJ540. 


145— Bengal Tenancy Act (1885) S. 30, cl. 
(a), -Suit for enhancement of rent— Prevailing 
rate — Average rate — The term prevailing rate” 
does not mean the average r5*te, but the rate 
actually paid by ryots for land of a, similar rh s- 
cription and with similar advantagts, it should 
b« construed- in same sense in which it is 
used in earlier cases decided under Act X of 
3^*69. Shital Mondal v Prossonnamoyi 

21 Cal 986 


Where enhancement is claimed on the 
ground that the existing rent is below the pre- 
vailing rent, under cl. (a) of S. 30, if the Court 
is satisfied that all the rent in the village should 
be excluded from consideration because it is fix- 
ed in a mode which contravenes the provisions 
of S. 29 of the Bengal L nancy Act, then an en- 
quiry should be directed, which will bring to 
light, the prevailing rate of r^nt paid by occu- 
pancy raiyats for similar lands in neighbour- 
ing villages. 

A Kevenue Officer can hardly be expected 
to know tbe Tcqiiiremcnta of the Civil Courts, 
and it is proper that the Civil Courrs, in direct- 
ing a lo.'al inquiry under ol. (b) of g. 31 of the 
Bengal Tenancy Act, should indicate to tbe 
Officer what it is that the court precisely re- 
quires. NabinChandFa Sahav Ktila Chandra 
fiJlur^ 6 Ind Cas §06=14 C W N 914 
rj "?7 Cal 748. 


146— S. 80— Enhancement suit— Referenrc 
to arbitration— Jurisdiction of arbitrators to 
settle equitable rent. 

In a suit for enhancement of rent under s. 30 
o! the Bengal Tenancy Act; the case was referred 
to arbitration on the application of the parties, 
and the arbitrators settled a fair and equitable 
rent. HeXii that the arbitrators had jurisdiction 
to do so inasmuch as tbe parties declared that 
they would be bound by what the arbitrators 
would <looMe, Qanga Charan Roy y Sasti 
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~S. 30 , 

Sse Bahan cement- of E'^nt — Gronntis of Eu- 
h — Rate of Kent lower than in 

adjacent places. 1 G W N 310. 

149 Holding: ”, Definition of— Enhance- 
ment of rent.— 

An undivided share of lands comprising a hold- 
ing does not fall within the definition of a holding 
given in the Bengal Tenancy Act; and s. 30 of the 
Act does not apply to an enhancem^^nt of rent of 
such a share. Haribole Bfohmo v. Tasim- 

ttddin Mondul, 2CWN6SO. 

Notes:— Ref: 2 0 L J 10. Dist: SOWN 751. 

150— Ss. 30 and 62 — foiader of causes of 
action. 

There is nothing in the law which prevents 
one suit being brought for enhancement under 
s. 30 and for alteration of rent under s. 52 of the 
Bengal Tenancy Act. The two causes of action 
may be joined in one suit. Sarada Charan 
Chatterji v. Is war Samli, 11 C W N 1154. 

150/1— Bengal Tenancy Act (Vlll of 1885 
8s. 30 cl. (})) 32, cl. Gi)”"Eahancement— Decen- 
nial periods. 

When a landloid applies for enhancement of 
rent of an occupandy raiyat under section 30, cl. 
(h) of the Bengal I'enancy Act, on the ground of 
rise in the average local pidces of staple food 
crops, the decennial preriod taken as the basis 
of comparison under s. 32 cl, {a) must be Autire- 
ly distinct, and may not partially coincide. 
Anotida Propad v. Bhattacharjee v. Nibara- 
ni Dasi, 11 C L J 380=^5 Ind Gas 290. 

151— Ss. 30, 37, 50, 53, 115 — Res judicata — 
Presumption as to status from uniform payment 
of rent after record of rights published — Suit 
for increase of rent for increased area — Civil 
Procedure Code, S. 13— Res judicata:— 

Where after an entry in the record of rights 
that the tenant is an occupancy raiyat, the land- 
lord brought a suit for enhancement of rent: 

That nofcwithstandiDg the provisions of 
S. 115 of the Bengal Tenancy Act the tenant was 
entitled upon proof of uniform payment of rent 
for 20 years before the record-of-rights were 
franried, to the benefi.t of the presumption under 
sub-section (2) of S. 60. That the word “ there- 
9tfter” in S. 115 refers to a pariod subsequent to 


Bengal AcIs-( Tenancy Act VIII of 
1885 ) 5.30 -Contd, 

publication of the record-of-rights. A suit for 
assessment of additional rent on the same addi- 
tional area which formed the subject matter of a 
previous suit, is barred as the division in the 
previous suit operates as ms 
Mahapgel Radhakishore Mainka Baltadtir 
V. Utned Ali, 12 c W N 904, 

Notes:— Ref: 13 OWN 1149 P B; 10 C L J 
343 P B. 

152 — Ss. 30, 50, Wl — Eahancement of rent 
suit for Gaatwili Chakran lands — Kesumption. 

by Government Transfer to Zemindar — Settle- 
ment, fresh, fr^m Z srnindar— Presumption -Occu- 
pancy raiyat:— f 

Where there is no Ghatwali tenure in exis- 
tence, it having been resumed and where there 
has been none at lei^st for some yeirs before the > 
institution of the soit, no question arises as to 
any provision of the Bengal Tenancy Act affect- 
ing the incidents of a Ghatwali tenure and S. 
181 of the Act has no application. In order to 
make the rule in s. 50 of the Act applicable to . 
a case two conditions must be satisfied, yin., 
first, that the suit is one under the Bengal Teur 
ancy Act and secondly that the raiyat and his 
predecessor in interest have held at a rent , which 
has not been changed daring the twenty years, 
immediately preceding the institution of the 
suit. There is nothing in the nature of a Ghat- 
wali tenure to shew that as long as such a tenure 
existed, the presumptiou under S. 60 of the Ben- 
gal Tenancy Act could not by reason of S. 181 of 
the Act, arise. with reference to a 

raiyat holding under a Ghatwal the presumption 
embodied in S. 60 cl. (2) of the Bengal Tenancy 
Act be applied that does not in any way affect 
any incident of the Ghatwali tenure, Sec. 50 ^ 
merely embodying a rule of evidence and raising 
a rebuttable presumption. 5 W R 216; 16 W R 
38; 1 B L R 75 Note; 6 OWN 94, Dist: ' 

Goupikanta Mukhopadhaya V. Ram 1 

Gopai Mukhopadhaya, 2 C L J 379. 

15o— Ss, 30, 31 -A — Buhancement of; rent— 
Prevailing rate— Adoption of lowest rate! 

In a suit for enhancement of rent, ' if it is 
found that the majority of the tenants holding 
similar lands do not pay one uniform rate, the 
lowest rate may be adopted as the prevailing rate, 
and the rent may be enhanced up to that limit. 

1 C W N 310, Foil. Lai it Koer v. Babu Hit 

I Napaiu Singh, 9 Ind Ca» 5. 
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Bengal Tenancy Act, S. 30. 

See (1) Bengal Tenancy Act S. 105 — Case No. 

{H86). 33 Cal 837. 

(2) Bengal Tenancy Act, S. eS— Case No. 
(271). 2 C L J 379. 

154— _Bengal Tenancy Act, Ss. 30 and 32 -Ea* 
hancement— Decennial periods. 

When a landlord applies for enhancement of 
lent of an occupancy raiyat under section 30 cl. 
(b) of the Bengal Tenancy Act, the ground •»£ 
rise in tlae average local prices of staple food 
crops, the decennial periods taken as the basis of 
comparison under section 32 cl, (a) must be en- 
tirely distinct and may not partially coincide. 

Annanda Prosad v. Nibarani Dasi, 
IICL J 380. 

155— Ss. 37, 113. — The limitation imposed by 

S. 37 is not confined merely to cases where an en- 
hancement is actually made. It applies to cases 
where a suit for enhancement is dismissed on the 
merits. S. 37 should he read with S. 113 and both 
are based on the same principle. Rameswai? 
Singh V. Bhubaneswar, 33 Cal 837. 

156— S. 37— Suit for ejectment by purchaser 
—Occupancy raiyat— Detence— Onus — Bengal 
Tenancy Act (VIII of 1885), s. 51.— 

A purchaser of an estate at a revenue sale 
sued an occupancy raujat for the recovery of some 
lands, which were situate within the ambit of the 
estate. Held, that the onus is, in the first insta- 
nce, on the raiyat to make out a pnma fane case 
that, at the time when the revenue sale took 
place and the plaintiff purchased the estate, he 
held the land in a suit as a raiyat within the 
meaning of the proviso in s. 37 of the Revenue 
Sale Law or within the meaning of s. 21 of the 
Bengal Tenancy Act. Ambika Churn Chak- 
rayarti y. Dya Gazi, 10' C W N 497. 

Bengal Tenancy Act S. 37. 

See (1) Bengal Tenancy Act, S.105, Case No. 

(388;. 33 cnl 837. 

(2) Bengal Tenancy Act, S, 30 Case No. 

(iSl). 12 C W N 904.* 

157— S. 38— Settlement of rent— Grounds for 
abatement of rent — Permanent and temporary 
detcrioratiCn,— 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 37 -‘Ooncld, 

A liberal interpretation should be put upon 
the word “permanently” in s. 38, sub-s. (1) cl (a) 
and the word construed with reference to existing 
conditions. It cannot be said that a deteriora- 
tion is not permanent, only because by the appli- 
cation of capital and skill it might be removed. 
In determining the liability to additional rent, 
the Settlement Officer is by s. 52, sub-s. (2), cl 
(c), bound to consider the length of time during 
which the tenancy has lasted without dispute as 
to rent or area. Although only an occupancy 
raiyat can bring a suit under r. .38, the principles 
laid down in that section ought to be taken into 
consideration in all proceedings for settlement of 
rent, whatever be the status of the raiyat, 

GouH Paltra v. Reily, 20 Cal 579. 

Notes —Eel: 10 C W N 48. Dist: 2 C L J 
125. Ref:6CL J 638. 

158 Ss. 38, 52 — Landlord and tenant — 
Abatement of rent of portion of which tenant did 
not obtain possession. 

Where in a suit for rent a tenant who did not 
obtain possession of a portion of the lands iet out 
to him, pleaded that he was not bound to pay 
rent of that portion. 

Ifeld-^That he was not entitled to say so and 
it was not necessary for him to bring a separate 
suit for abatement of renf; and that a suit under 
Ss 38 and 52 of the Bengal Tenancy Act was not 
necessary, as those sections do not apply where 
the tenant has never been put into possession by 
I the landlord. Sita Kutnara Debi v. Bippo- 
das Pal Chowdhupy, 12 C W N 767. 

159 Ns. 38, 105, cl. (4) — Nettling fair and 

equitable rent— Necond appeal — Presumption 

Existing rent — Non-payment of rent for a 
generation. 

In a proceeding under -V 105 of the Bengal 
Tenancy Act, there is no second appeal. 

In such a proceeding it was found that no 
rents had been paid in respect of the lands for 
over a generation: 

M^eZd, that there was no ‘existing rent’ so as 
to attract the presumption under cl (4) of N. 105, 

I 
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Bengal Acts-( Tenancy Act VIII of 
1885 )S. 38 -Voncld, 

and that there had been no increase or reduction 
of rent, but merely the fixing of a fair and eqni- 
table x^nl. Keli Sankar Debya v. 

Kaloo Mollah, 9 Ind Cas 493. 

--•S. 39 Cls. (1). (4) & (6). 

See Bengal Tenancy Act s, cls a, b case 
No. (U8). 14 C W N 914. 

-S. 40. 

See Kent. 

161— Bengal Tenancy Act f 1885) s. 40 cl, (5) 
—Order commuting bhowli rent to nagdi rent— 
Omitting to state time — When order takes effect 

The provisions of S. 40 cl. (5) are imperative, 
and should be strictly complied with before an 
order under that section can have any effect. 

Cbowdhpy Raghu Nath Saruti Singh v. 
Dhodha Roy, 18 Cal 467. 

162 — S. 40 — Commutation of rent — Jurisdic* 
tion of Civil Court.— 

An order passed in appeal by a Revenue Court 
nnder s. 40 of the Bengal Tenancy Act is final, 
and no suit lies in the Civil Courts by which its 
propriety can be questioned. Lalla Saligram 
Singh V. Ratngir, 8 C W N 311, 

163— Ss. 42 and 44— Nait by landlord to re- 
cover from tenant certain drainage charges 

Limitation — Time from which limitation runs 

Bengal Tenancy Act (VIII of li)85J, s. 8, sub-s. 6, 
sch III.— 

Under s 42 of the Bengal Drainage Act, the 
right of the landlord to recover from his tenant, 
any sum as drainage-charges payable by him, ac 
ernes on the date on which the landlord has en- 
tered into an engagement with the Government 
to pay the sum assessed by the Commissioners 
appointed under the Act, and not on the date on 
which the Collector assesses the amount payable 
by the tenant under s 44. (SOWN 640, Fol: 
and‘Expl.). Cl.(60of s 42 of the Act does not 
entitle the landlord to recover from his tenant in 
any one year more than one-tenth of the total 
sum payable by him. Naffer Chandra Maji v. 
Jyote Kumar Mukerjee, 5 C L J 19 = 

11 C W N 57. 

Bengal Tenancy Act S. 43* 

See Bengal Tenancy Act, s. 180, Case No. 

’ 14 C W N 47Q. 


Bengal Acts-( Tenancy Act VIII of 
1885) S. 44 -Concld, 

—S. 4.4,. 

Sec Landlord and tenant— Forefeiture-De. 
nial of title. 1 C W N 156. 

165. — S. 44 Eaiyat from an Ijaradhar to 

continue after expiry of the ijara -Ejectment suit 
by subsequent raiyat from landlord. 

A purchaser of a non-transferable oeenpan- 
oy holding who has obtained recognition of his 
purchase by the landlord, has no right to eject 
a tenant who had, prior to the purchaser’s re- 
cognition, lawfully entered into occupation of 
the holding as a raiyat under authority from the 
landlord’s Ijardbar for a term; his raiyati intwest 
would continue even after the expiry of the 
Ijara. He can only be ejected if one or more of 
the grounds mentioned in S. 44 of the Bengal 
Tenancy Act were made out. (1893 J 30 Cal 708 
ref. to. Atal Chandra Rishi v Lakhi Nara- 
inGhose. (1908) 10 C L J 55 = 

2 Ind Cas 417. 

166. — Ss. 44 (0), 45, 196— General Clauses 

Act (1 B. C. of 1909), S. 8 (o)— Repeal of enact- 
ment-Eetrospeotive operation-Ejectment suit 
for- Non-occupancy raiyat— Notice to quit. 

A suit for the ejectment of a non-occupancy 
raiyat, without giving him notice to quit, brought 
before the repeal of 8. 45 of the Bengal Tenancy 
Act which required such notice, is bound L 
fail, 

The plaintiffs, who at the date of their suit 
had a right limited by law in a particular way’ 
oannottake advantage of subsequent legislation 
removing that limitation; their rights must be 
determined by the law as it stood at the date 
when the suit was instituted. 

Per Woadrqfe, J.-S. 196 of the Bengal 

'I enancy Act, 1885, applies only where both that 
Act and the Act of 1907 which amended itgover 
ned the proceeding*, as in the case of a suit 
instituted after 1907 in which casa the law to be 
administered would be the Bengal Tenancy Act 
as modified by the Act of 1907, ^ 

Kumar Kalanand Singh y Dhekh Dhari 
9 lad Cas 80S. 

167. — S.46— lenant with an-undiyided share 
of a holding whether a ^‘raiy^fc”. 
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1885 ) S. 45 -(' 0 ncl(i, 

A tenant with an undivided share in a hold- 
ing may a “raiyat”. 

8 45, Bengfal Tenancy Act, includes a tenant 
without oecupancy right, m possession of an 
undivided share of a holding."* ( 1 0 W is 521 ; 2 
OWN 44; 25 Oal 917; 2 C W N 680; 2 0 L J 10 
Ref.) B=inku Behary Sarkat* v Benode Pal 
Ktimap. 3 i^d Cas S50. 

168— Bengal Tenancy Ac^ s 45— Denial of 
landlord's title in rent suit—Bismissal of suit— 
Mes Judicata-— 'heng&l Tenancy Act 8.45. 

In a suit for arrears of rent the tenant 
defendant pleaded that there was not tv>e lela- 
tionship of landlord and tenant, and the suit was 
dismissed The landlord then brought a suit for 
khas possflssion, 

ATc/d:, that the suit was maintainable, and that 
the tenant should not be permitted to argue that 
the relationship should be established in his 
favour. 6 Ind Cas 708, 14 0 W K 319 Pol. 

Ekbar Sheikh v Hara Bewah. 

8 Tnd Can 660 

169.— Bengal Tenure Act (VIII of 1885) s. 46 
aiib-section (9)— Enhancement of rent — Non- 
oocupancy raiyat. 

Reid, sub section (9) of section 46 of the 
Bengal Tenancy Act is not exhaustive. 

It was not intended by that section that if 
there be no laud of similar desciiption and with 
like advantages in the same village, as th'" land 
in the suit, then it should be impossible to en- 
hance the rent of non -occupancy raiyats in any 
way. Hosain AH Khati v Hati Charan Shaw 
27 Cal 476 = 4 CWN 321. 

170 — S. 48— Operation of s 48 on suit insti- 
tuted before Act carah into force 

S, 48, cl. (a), of the Bengal Tenancy Act is 
retrospeetive, 2b Cal 199 note, approved of. 

Guru Das Shut v Nand Kishope Pal. ^ 
26 Cal 199. ^ 
Ram Kumar Jugt v Jafap AH Patv^api. ^ 
26 Cal 199, note. ^ 

Notes.-Ap: 20 0aII99. AppI: 2GLJ6I0 * 

Fol.' 28 Oal lb6. 




171. Ketrnspeotivp in operatioa-S.48 (a) is 
reatrospective and therefore affects tenancies 




f Bengal Acts ( Tenancy Act VIII of 
1885) S. 48 

[. created even befoie the Act. 

Bahaluddin Mahomed v Dwapkanath 
Stngha 28 Cal 166. 

U 

172 — 8^18 29, 01.(6), 85, Sub-S. (2)-0oiitract 
2 for rate in pxoess of the maximum prescribed 
g validity of. 

1 A contract for a rate of rent in excess of the 

• maximum rate prescribed is not wholly void but 
nothing in excess of the prescribed rate can be 

_ recovered. Hueh a contract is different from the 
one contemplated by S 29 ol. (6) and 8.86 snb- 
section (2) of the Bengal Tenancy Act (2 Oil 199. 
26 Cal 199 (notej Eef ) SitanathiMidda v 

• Basudeb Midda. 2 C L J S40. 

• 173.— Sec. 48 -Under -raiyat— Money rent— 

Payment of fixed amount in cash in default of 
^ payment in kind. 

^ ^ When under a kabiLhaf, an under raiyat was 

liable to pay as rent a certain qnaniity of produce 
and in the e^ent of failure to do so, he was liable 

• to pay a fixed amount in cash, bis rent is a money 
rent within the moaning of SAction 48 of the Ben- 

j g;al Tenancy Act and the limit imposed by that 
section must be observed. 

/e / e. Whether the woids ‘holding at a money 
lent’ m section 48 of the Bengal Tenancy Act are 
description of the landlord or of under-tenant. 

Ananda Chandra Roy v MakPam Ali. 
10 C L J 144=3 Ind Cas 204. 

— s. 49. 

i 

See (1) Lanrllord and Tenant— Ejectment- 
Notice to quit, 

(2) Landlord and Tenant-For feitura— Deni- 
al of Title. 

to quit-Notioe to 

(lint in the early part of a year, valid. 

A notice under s.49 (b) need not mention any 
particular time within which the under raiyat is 
'> quit the land A notice requiring the tenants 
to quitanhe early part of a year still good 
notice, though they are entitled to stay till 
the end of the year. I 0 W N 133 Fol. 

[ Dwafkanatk Santra y Rani Dassi 

28 Cal 308. 

175.-Bengal IVnanoy Act S 49-E|eottnei«(, 
suit for— Notice to quft service ofeJAn^ ^ 


. 4 } 
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Government rules of 2l3fc December 1885 -Rule 
3, Ch. 1— Service incase the tenants are more 
than one -Non-service in ihe prescribed form— 
effect of. 

A notice to quit addressed to several tenants 
must be served by proclamation and beat of 
drums as provided by Rule Ch 1, of the rules , 
made by the Bengal Government under the Ben- 
gal Tenancy Act. Personal service can only be 
effected when the notice is directed to single 
tenant Tamasha Bibi v Mathura Nath 
Bhowmik. 6 C W N 67 = 28 Cal 590, 

176-Bengal Tenancy Act (VllI of ISS^) Sec. 
49— Notice to quit-Ejectment of under raiyat— 
Service of notice. 

Where a notice to quit to an undei rmyat was 
served in Pous 1303, and he was required to quit 
in Bysak l.SOl and the suit was not instituted 
till the I St Bysak 130=5. 

//c^:i?-rhat the tenant was liable to ejectment. 

(I 0 W N 133) relied upon; (6 0 W N m) diatin- 
srmshod. Mohendra Nath Sarkar v Biswa 
Nath Haidar. 6 C W N 183 = 

29 Cal 231 

177.-Ss 49 (b), 22 8H (2)-Under-iaiyat elect* 
ment of — Notice to quit. 

If landlord (Permanent tenure- holder) pur- 
chases from his occupancy raiyat his right, title 
anl interest in the holding by a deed ol . ! , ho 
cannot, by virtue of such purchase, eji i r the 
nnder-raiyat, who was let into the land by the 
occupancy raiyat without serving him a notice 
to quit under S 4a (b) of tbe Bengal Tenancy Act 
even if the sub letting was made without the 
landlord’s consent and otherwise than by a regis- 
tered instrument. (28 Gal 205 distinguished). 

Aminulla Mahomed v Nazir Mahomed 
3 C L J 155=31 Cal 932. 

178— S 49 (b)—rndpr raiyat holding on a 
written lease for indefinite time-Liability to evic- 
tion on a notice to quit. 

Where an under raiyat holds under a writ- 
ten lease for^ an indefinite time the raiyat is not 
entitled to eject him by giving him a notice under 
see.49 (h), be can be ejected only foi nonpayment 
Of (Jh^ndpa Kapali v Jaki 

HWiriTT, . 


. V. • 


^ Ilf-/* 
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Bengal Acls-( Tenancy Act VIII of 
1885) S.49 -lontd. 

^ Notes.-Ex*8 0 WN138; 139; 340. Ref: 

11 0 W N ISO Fol; 36 C«il 266; 9 C L 
-I 76. Rel: 13 0 W N 183. Ref; 13 C W N 
35 note. 

I ^*^-Under- raiyat- Bona fide trans- 

feree of a holding-How an under-raiyat. 

A ho,,a m transferee of a holding legally 
untransferable is an nnder-raiyat within S 49 for 
the purpose of notice to quit f azeel Sheikh v 
ITeramuddi Sheikh. (ig06) 6 C W N 916 

at 919. 

Notes.— Dist: SOWN 919. 

®®~P®™anent lease by a raiyat 
Right of suit by assignee of u-nder-raiyat 
against purchaser of raiyati interest. ^ 

A ra-yat granted a permanent sub-lease and 
an assignee of tbe interest of the under raiyat 
sub et to the plaintiff Haratiff was dispossessed 
by the purchaser of the right, title and interest 
^ le raiyat, at a sale ia execution ofi a decree 
and brought a suit to recover possession fmm 
the latter. Held that the plaintiff could not 
succe^ except on proof of title; and the perma- 
nent lease being invalid under S. 35 Bengal Te- 
nancy Act, plaintiff had no title. That not he' 
ing a defendant resisting a suit for eviction pUinl 
tiff could not, on the ground of mere prior 
possession, claim the protection afforded by tbe 
provisions of S 49 (6) of the Bengal Tenancy Act 

0 an nnder-raiyat with a U>ia.fl<U subsisting 
tenancy whose permanent lease is void and can- 
not be put in evidence. 6 0 W N 916 dist 

Bamgati Mandul v Shyama Chapan Dutt. 

6 C W N 919. 
Notes.-Ref- SOWN *46; 31 Cal 647. Dist- 
16 0 WN 183; 36 Cal 266, 

181. — S.49 — “Unwritten lease.” 

S 49 of the Bengal Tenancy Act contemplates 
two classes of cases (a) written lease for terms 
and (5) unwritten lease; it does not contemplate 
the case of a written lease without any term. 
Mohendra Nath Sepai v Papbutty Chapan 
8 C W N 136. 

Notes.~.Rel; 8 0 W N 139. , 

182, -~,b.49.^VV'tit)teu lease— meanl^jg qf. 

The expression ■'writtenleag#'} to CLi^ti) of a. 

i9 nmm » leu #- ^ 

1 » i - LI If 11% ^ * 
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1885 ) S. 49-Gontd, 

fl., a wii<-ten leastj defining the terms o£ the tenan 
cy. Komaruddi v Sreenath Chowdhi»y 

8 C W N 136 

183 — 8 4^ — Written lease meaning of — 

The words “written lease’ in Cl (b) of s 49 
of the Bengal Tenancy Act means a written 
lease for a fixed term of } ears 

Tdugazi Doctor v Chandra Kali Sundrani 

8C WN139 

Bengal Tenancy Act s 49— Ji]ectment 
suit— Notice to quit Sec S 6. 

8 C W N 455 

184— Bengal Tenancy Act {VIII of 1885 J s 49 
Under Raiyat — Fieri lability 

The heirs of an under raiyat under an annual 
holding do not acquire an interest in his holding 
by inheritance* The only right which they have 
irrespective of nucfom or local usage, is to remain 
in possession of ,the land, until the end of the 
agricultural year, for the purpose of either realis 
mg the rent, which might accrue during that 
year, or for the purpose of tending and gatheiing 
in the crops 18 0 W N 4/9 Expl). Jemim 
Sundari Dasi v Rajendra Nath Chukrabutty 

lie WN 519 

185— ejectment- -Delay in suit-Holding 
over —Mere delay m the institution of the suit 
after expiry of time is no reason for dismissal of 
an ejectment suit on the ground that the defend 
ant was allowed to hold over there being no au 
thonty for the proposition that the delay raises a 
presumption that the tenant was allowed to hold 
over Ratan Lai Gir v Farahi Bibi 34 
Cal 896 = 11 CW N 826 

186 — 'Ss 49 160 — Rent suit— Instalment 

decree, power of Court to make— Civil Proce- 
dure Code, ss 210 622— High Courts power of 
revision « 

A decree for rent under the Bengal Tenancy 
Act cannot be made payable by instalments b 
310 of the Civil Procedure Code not applying to 
auch a decree Where a Munsif made an order 
for the payment of the rent decreed by mstal 
men^s he committed an error of law only and 
not an error in the exercise of his jurisdiction 
within S 622, Civil Procedure Code Shibh 
Narain Mookerjeev Baiktontha Nath Isai* 
(1906)11 C WN?57 



Bengal AcIs-( Tenancy Act VIII of 
1885 ) S. 49 Goncid. 

187,— S 49 (b)— Under-raiyat-Ejectment— 
Bemiadi potta — Notice 

An under raiyat holding under a potta execu- 
ted before the passing of the Bengal Tenancy Act 
and not expressly providing for the period of 
its duiation comes within clause (Z») of S 4*^ and 
notice must be given as provided thereunder 

Raj Ktimari Debt v Birkatulla Mard'^t 
14 CL J 407 (FB) 

188— S 49 (?;)— Ejectment— Denial of land - 
loid s title— Forfeiture- Under raiyat 

Jn the case under the Bengal Tenancy Act the 
denial of the landlord s title by the tenant does 
not create a forefeiture, and the under raiyat who 
denies his landlord s title cannot be evicted from 
bis holding, except after notice to quit, as pre- 
scribed by S, 49 cl (b) of the Act 20 Cal 101 Pol 
Sheikh Bechu v Sheikh Solim* 
2 Ind Cas 417 

189 — Ss 49, 167 — In'^umbrancc, avoid- 
ance of 5ale of several tenures together — 

Bona fide purchaser— L nder-tenant« eviction of 

A sale to be invested w’th the incidents of a 
sale under this Act, ought to be of one A not of 
many holdings together, and the mere fact of 
purchasei being a fidf purchaser would 
not invest the Court with authority to give him 
the title which would accrue only under a spe- 
cial procedure laid down in the Bengal Tenancy 
Act 

The procedure under the s 49 would have 
to be gon^ through m order to evict yearly 
under-tenant 34 CH 298 0 C L J 153 11 0 W N 
497 Pol Gopal Chandra v Basir Gazi 

7 Ind Cas 17. 

190— Ss 49, 85, 160 (c) — Injunction building 
pucca house— Permanent- lease by raiyat tounder- 
raiyat 

The defendant, an under-raiyat of the plain- 
tiff was m occupation of la step laud under a 
lease of a permanent character The leas** had 
been registered notwithstanding cl (2) of S 
85 

The plaintiff sued for a perpetual injunction 
restiaining the defendant from building a pucca 
house and for df molition of a pucca plinth alrea- 
dy built 
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Bengal Acls-c Tenancy Act Vlllof 
1885 ) S 49 (/on* id 

Held^ that the plaintiff was not entitled to ei 
ther of the reliAf*^ prayed for and that the fact 
that the lease would constitute a protected inter 
est at a sale of the holding for arrears of rent 
was no reason why the defendant should be de- 
prived of the right to build if he has that right 
under his lease 

SemhU The lease would be void and the defen- 
dant would be liable to be ejected under cl. (c) 
of S. 49, after due notice to quit, as an under rai- 
yat holding otherwise than under a written lease 
Sadhu Chaj^an v Sapbamangala Basi 
8 Ind Cas 65 

Bengal Tenancy Acts 4-9. 

Sec Bengal Tenancy Act &, 22 Case No (1 10) 

2 C L J 570 

Bengal Tenancy Act s 4-9. 

See Bengal Tenancy Act s 5 Case Ko (3h). 

8 C W N 455 

Bengal Tenancy Act s. 49 (b) 

See Bengal Tenancy Act s 22 Gas<^ No (111) 

31 Cal 932 

Bengal Tenancy Act s 49 

See Bengal Tenancy Act s 22 Case No (114) 
13 C W N 913 

-s 50. 


Bengal Acts c Tenancy AclVUI of 
1885 ) S. 50 Oontd, 

the section 4 0 W N 159, Foll.2 OWN 680, Cons. 
Rasamciy Puakait v Sninath Moyra. 

7 C W N 182. 

Notes Fol. 2 Ind Cas 992, Expl, 9 0 L J 467. 

193— Land Acquisition Act — Apportionnaent 
of, between Landlord and Tenant — Bengal 
Tenancy Act, S 53, Sub-S. 2 

Sub S 2 of S 53 of the Bengal Tenancy Act 
applies only to suits or proceedings under that 
particular statute 

I n apportioning compensation money awarded 
un'^er the Land Acquisition Act, the Court ought 
to proceed on the principle of ascertaining on the 
one hand what is the value of the interest of the 
Zammdar with which he has paitod and that of 
tenant on the othei, and to apportion it accord- 
ingly Where the lent is fixed in perpetuity and 
consequently no question of the chance of enhance- 
ment arises, the landlord is not entitled to 
more than the capitalized value of the rent due 
to him Binendra Napain Roy v. Tituram 
Mukepjee 7 C W N 810=30 Cal 801. 

Notes —Foil: 5 C L J 662. See also 28 Cal 
146. 

194-S 50 -Record of nghts-Presumption from 
twenty years’ uniform payment of rent — Rights 
bolding at fixed rates 


See Evidence— Civil Oases— Rent Receipts 

, 60 —Applicability of -Tenant or 


191-192-S 
trespasser 

The application of s 50 of the Bengal Tenan- 
cy Act IS limited to a suit or proceeding under the 
Act. In a suit for recovery of possession against 
certain persons alleged to be trespassers, whether 
the defendants claim to be tenants, s 50 of the 
Bpngal Tenancy Act will become* applicable only 
aftef It fs proved that the defendants are tenants 
and It will have to be proved independently of 

'■ I 


In a proceeding for record of rights under Cb 
X of the Bengal Tenancy Act (VIII of 1886), it 
having been found that certain raiyats were hold- 
ing their lands at rates which had not been chang- 
ed during twenty years before the institution of 
the proceeding the Settlement Officer record^* 




.in. 


them as “raiyats holding at fixed rates, 
oond app#»al, held that, under s. 60 of 
Tenancy Act, the Settlement Officer wa^l 
giving effect to the presumption that 11^0^ | * 
were holding at fixed rate of rent apd 
iD| then^ as ‘^ralpta holding at ^ 24 
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Cal 153, dissented from. Dulliin Golab Koer v 
BaUa Kurmi. 25 Cal 7i4=2 C W N 580. 

Notes:— Con: 7 0 W N 132. .Ref; 33CiI 
1210. 

195— B. .^0— Land acquHtion proceeding— 
lpportionm»»nt of compensation between land- 
lord and tenant - Presumption of permanency of 
holding. 

Although sec 50 of the Bengal Tenancy Act 
does not apply when the question of the perma- 
nency or o|,heTwise of a tenure arfvses in a proceed- 
ing for the apportionment between landlord and 
tenant of money awarded for compulsory purcha- 
se of land the principle involved in that section is 
a useful guide to the Court in deciding it, 

Nunda Lai Gossamt v Atapmoni Dassi. 

12 CW N 432=^35 Cal 763. 

126 -s. ^O cls. (2) and (3)— Tenure in existen- 
ce for more than twenty years, split up into two- 
New tenancies created— Presumption of fixity of 
tenute inapplicable, 

A tenure held at a fixed rent of 4-8-0 had 
been existing for a period of 150 years before, 1881. 
Id 1884j the tenure was split up into two tenancies, 
^h bearing a rent of Rs. 2 4 0. 

Held, that the presumption under a. 50, cl. (2) 
of the Befigal Tenancy Act, does not arise in such 
a case, and the tenant cannot have his name enter- 
ed in the Record-of-Righls as a tenure-holder 
holding at a fixevl rent. Uday Chandra Kaji 
▼ Nripendra Napayan Bhup. 13 C W N 410 
=36 Cal 287=ri ind Cas 4. 
Notea: -Ref: 14 C W N 3 i.'J = 1 1 o l J 56 = 

3 Ind Cas 306. 

197— Ss. 60, 105. 106,— Presumption as to 
fixity of rent- Bengal Tenancy Act (VllI of IS^ry), 

Seen. SO, 150, ll*;— Final pnblication of Record 
of Kighits. 

Wbon an appUontion iamade nnder section 105 
of the Bengal, Tenancy Act for settlement of rent 
after the final publication of the Record of Rights 
the tenant is entitled in spite of the provisions of 

benefit of the presumption under section SO of the 
saict Ac^- ' 


Bengal Acts-( Tenancy Act VIII of 
1885) 5.50 ’-Oontd, 

Whether the word ‘recorded’ in secH^^ 

115 of the Bengal Tenancy Act means recorded 
after all chances of an amendment of the record 
under any other provisions of the chapter are ov- 
ei’, includinga suit as contemplated by section ill 
of said Act.’ 

Per Go.ve J— The particulars in respect of a 
tenancy, which were the subject of a dispt|te 
under section 105 are not recorded within the 
meaning of section 115 until a note of all deci- 
sions of disputes under section 105 has been’ made 
under section 107 ch (2) of the Bengal Tenancr" 
Act. 

oes 

A decision by a Revenue ofa: 5 erin a proceevho 
ing under section 10.5 of the Bengal Tenancy Acorn 
that a tenant is a raiyat at fixed rates, may pre- 
regarded as a matter that should be incorporat^ol. 
in the Record under section 107 cl. (2) of the A|im, 
as amended in 1898, and that therefore, wl417. 
s’lch'proceedings were pending, the Record i 
be regarded as incomplete under section 116 
the tenant is entitled to plead the benefit 
tion 50 of the said Act. Pirthi Chand Chow^^ 

upy V Sheikh Basapat AH and Ki^f a 

Chandra Chattepjee v Mohesh Dutta Jlk of 
10 C L J 343= 13 C W N 1149 = 3 Ind Cas 
449=37 Cal SO (F B;. 

198— S.50, Cl. (2)— Uniform rent — Presump- 
tion — Proof from particular year:— 

Wher 2 a tenant has paid rent for over twenty 
years prior to the date of suit at a uniform rate, 
which has not changed, the presumption of law 
under S.60 01.(2) of the Bengal Tenancy Act 
would arise if there is no allegation or proof that 
a tenancy commenced in a particular jeav after 
the permanent setllment The mere fact that the 
tenant shows by documentary evidence that the 
rate of rent has not changed from a particular 
year would not preclude him from the benefit of 
the presumption given by Cl. (2) of S.50. Sheikh 
Mongala v. Maharaja Kurfiud Chander Singh 
B ihadur. 5 C W N 60. 

199— 8. 50— Presumption-Landlord and te- 
nant— Ejectment. 

Where a landlord brings a suit for ejectment 
->n the allegation that his tenant, who had anon- 
VN-insferable holding, has sold it to a third peason 
( one of the dei’endants ) and has abandoned the 
holding. 
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Bengal Acts-( Tenancy Act VJIl of 
1885 ) 5 50 “•Oontd^ 

Meld that S. 50 of the Act has no application 
to such a case. Sarat Chandra Chose v. 
Shyama Chanel Singha. ' ' 10 C W N 930. 

Notes.”- Ref: 9 0 L J 467; Foil 2 Irid Cas 992. 

^ 200— ;S.50— Ejectment, suit for- Raiyat hold- 
ing at fixed rate— Presumption — Tenancy held 
for about 25 years— Inference as to rent fixed in 
perpetuity— .Holding, transferability of— Custom 
or usage -Usage, benefit of, attaches to existing 
tenancy-— Document, efie 3t of, misunderstanding, 
if a question of law. 

From the mere fact that 
held for about 2, 


The principle upon which joatfactual obliga* 
tions aro allowed to be modified by castom or usa- 
ge is that such custom or usage may enter into 
the body of a contract without being expressly 
inserted, as both parties are supposed to know it 
and to intend to be bound by it, A usage may 
grow up so as to affc^ct a pre-existing contract or 
incidents of tenancies under the Bengal Tenancy 
Act. In the case of usages of transferability of 
holdings, they can grow up only by the acqui* 
escence in the first instance of the landlord him- 
self, they are at first matters of choice with him, 
but may acquire an obligatory element or a binding 
force after he has acquiesced in the condnet of 
his tenants for a sufficient length of time. Hence 
a usage of transferability, after it has grown 


a tenancy has been 
t5 ye^rs before the date of transfer 
at a uniform rate of rent, it cannot be inferred 
that the rent was fixed in perpetuity. 

The presumption mentioned in S. 50 of the 
Bengal Tenancy Act applies only to cases which 
may be called suits or proceedings under the Ben- 
gal Tenancy Act. A suit for ejectment on the 
allegation that a tenant of non-transferable hold- 
g sold it to the defendant and has abandoned 
iland, is not a suit or proceeding under the 
tjgal Tenancy Act. 

^ cases where 'S. 50 of the Bengal Tenancy 
Act is not directly applicable, the Oourt may act 
on a similar presumption if the facts justify the 
necessary inference. 

Though the misconstruction of a document 
which is the foundation of the suitor which is in 
the nature of a, contract nr a document of title 
is a ground for second appeal, a second appeal 
does not lie, because the Judge in the Court of ap- 
peal below has misunderstood the effect of docu- 
mentary evidence. 

In order to prove a custom or usage of trans- 
ferability, it is necessary to prove ' that transfers 
have been made to the kriowlegdge and without 
the consent of the landlord, and that they have 
been recognised by him without the payment of 
or upon mzar also fixed by 

contract. It is not necessary to prove that the 
landlord has actually made an objection to a trans- 
fer and has been unsuccessful. 

The usage or custom must be obligatory;other- 
wise, it cannot be said to have acquired the impe- 
rative character of law. Hence a growing usage 
of transferability is of no avail against the land- 
lord; the usage to be effective must have already 


201 —Enhancement of rent, suit for- Bengal 
Tenancy Act (VI 1 1 of 1885 ) Secs 60 and 5B— 
Eribancsment, grounds of exemption from onus, 
—Report of Commissioner not challenged in the 
first Court should be accepted as correct. 


When a tenant claims exemption from enhance- 
mont of rent under section 50 of the Bengal 
Tenancy Act the, onm lies on him to prove that 
he has held the tenure at a rent or rate of rent 
which has not been changed from the time of the 
Permanent Settlement or for 2o years or more 
preceding the suit. 


When the report of a Commissioner as to the 
prevailing rate of rent was not challenged by 
either side in the first Court and was actel upon 
by it without further corroborative evidence th« 
Lower appellate Court ' ought not to have gone 
behind that report and examined the materials 
on which the report was founded and come to a 
different finding without allowing the parties op- 
portunity to adduce evidence in support of or 
to rebut it. G-oviada PHya Chowdhupam 
V. Ratan Dhupi 4 C L J 37. 


202— S. 50 (^)-When presumption applies. 

The presumption referred to in S.50 (2) of the 
Bengal Tenancy Act arises only in suits brought 
under the provisions of that Act alone. 12 ‘ W 
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1885) S. 50~Gontd, 

Nilamani Maitra v. 


B P0 6;22 0aJ; Ref. 

Mathura Nath Joardar. 5 C L J 413. 


Notes: -Ref 11 CL J98= 
2 Ind Gas 676. 


an OWN 1025= 


203—8. 50 — Applicabitifcy — Suit for ejectment 
of tran*»feree from tenant without seeking relief 
against tenant;— 


8. 60 of the Bengal Tenancy Act (VJII of 
1886) has no application to a suit brought hy a 
landlord by which he seeks to eject the transfer- 
ees from his tenant on the ground that they were 
trespassers and does not practically seek any re- 
lief at all against the tenant when the suit is brought 
under the general law and not under any special 
provisions of the Bengal Tenancy Act. (1906) 10 
C W N 930 ref to. (1902) 7 0 W N 133 ref to and 

expl. Mohabir Persad v Charles Fox 

(1909)9 C LJ467==irndCas 112. 


204— S. 50— 8uit for possession of a holding 
-Raiyati holding at uniform rate of rent from the 

permanent settlement -Presumption of fixity of 
rent when arises-Object of section-inference as 
to fixity of rent if deduoible from other circum- 
stances "when presumption does not arise. 


The object of the Legislature in providing for 
the presumption as to fixity of rent mentioned in 
8. 50 of the Bengal Tenancy Act (VIII of 1885) 
was to provide in suits or proceedings under the 
Act, that is in suits or proceedings between land- 
lords and tenants as such, an easy method of 
determination of the rights of the parties. 


It does not follow that in cases to which the 
potion has no application,, it is not open to the 
Court to draw any appropriate inference from 
the fact proved by the evidence on the record 
30 Cal 801; 11 C W N ,2 o 12 0 

V Nanda Kumar Chowdhuri, 13 c L J 415. 


205-S. 50-Presumption of fixity of rent- 
Abwab— Jalaparabi. 


tThere a tenant has paid Ks 23-14-1^ gdg as rent 
for 60 years before snit, but in the rent receipts 
np to 1282 B S, the amount was stated to be the 
tota.1 tent jalaparaH and exchange to convert 

that^^ear, the detoils ;were omifetedirt 4 


Bengal AclsK Tenancy Act VIII of 
1885) S ^ ^ 

Meld, that, assuming that Jalaj?a/^aln is an 
alfwalj, there is nothing to warrant the conclusipn 
that it is not still being realized as that 

it cannot be assumed merely from the form of 
the receipts that the tenant must necessarily have 
consented to pay the whole sum as the consoli- 
dated rent of her land; and that therefore the 
tenant is entitled to the presumption under 8. 
50 of Bengal Tenancy Act. Brindamoyi Dassya 
V Maharaja Nripanda Narayan Bhup Baha- 
dur. I Ind Cas 21, 


206 -Ss 60, 106, 106, 109 A Cl (3) -Presumption 
of holding from permanent settlement~“ Until the 
contrary is shown” meaning of-— S 105 — Matter 
coming under 8. 106— Second appeal, 

A tenant is entitled even though the proceed- 
ing was taken under S. 105 to a second appeal 
provided that questions were raised and decided 
under 8. 106. 


The words “until the contrary is shown” in 8 
50 mean that either it must be shown that the 
rate had been raised at sometime after the erea- 
tion of the tenancy and prior to the suit or that 
the tenancy was created after the time of the per- 
manent settlement and do not cover any conduct 
of the tenant, that is, it cannot be found that the 
presumption has been rebutted by any conduct 
of the tenant. 


A finding without any consideration of the 
evidence and without giving any reasons for 
differing from the first Court, cannot be 
accepted. 

Where the Settlement Officer without stating 
what rents he proposed as fair and equitable 
under 8 105 clause f6) took the consent of the 
tenant to accept whatever rent the Court would 
settle as fair and equitable. 

Meldj that the proceedings were not in ac- 
cordance with law. 3 ind Cas 449; 13 C W N 
1149;10 CL J 343 (F B) Fol. 

Choa Loll Motidal v. Mahapajah Sir Ram- 
eshwar Singh Bahadur, 5 Ind Cas 160. 


207— Ss. 50, III, III A — Suit for correction 
or alteration of, if maintainable. 


A suit for a declaration that the record was 
wrong and that the plaintiffs were raiyats with a 
fixed rent is maintainable. Although siich suit is 
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1885)5.50 -Oontd, 

for a declaration of right under the Specific Relief 
Act, it is nevertheless a suit authorised hy and 
therefore, under the Bengal Tenancy Act; and 
consequently the presumption under S. 50 applies. 
35 Cal lOlS; 12 0 W N 1032, 8 0 L J 322, Dist: 
66 Cal 176; 7 G L J lo3: 12 0 W N122; 11 0 W N 
48: 28 Cal 28; 3 Ind Cas 689; 9 C L J 83; 13 0 W 
N 111: 13 OWN 181; 4 Ind Gas 577; 9 0 L J 284; 
4 Ind Cas 54. rel: 

MahaFaja Sir RameshaF Singh Bahadur v 
Raghunandhan Chowdhury. 

5 Ind Cas 266. 

208— Ss. 50, 105 -—Amalgamation of tenures 
— Permanent settlement. 

Where, in a proceeding under S. 105 it is found 
that the defendant is the owner of six separate 
tenures, which have been amalgamated into one 
after the permanent settlement and uniform pay- 
ment of rent for more than twenty years before 
the suit has been proved . 

Seld^ that the presumption, which would have 
applied to the six difierent tenures if they had 
stood separately, would apply to the amalgamat- 
ed tenure under S. 50. 1 Ind Cas 4; 1 3 0 W N 
41 u ; 36 Cal 287 Dist. Prithi Chand Lai 

Chowdhury v Sheikh Hazari. 

5 Ind Cas 453. 

209 — Ss. 50 and 106— Presumption of fixity 
of rent — without. 

Where certain holdings of certain tenants 
had been held at the same rents for periods of 27, 
60 and 57 years respectively, and there was no 
evidence that any different rents had ever been 
realised. 

that, apart from any presumption 
under S. 60 the statute of the tenant must beheld 
to be that of occupancy raiyaU holding at fixed 
rents. 

The failure to institute a case under S. 106 
does not debar regular suit to establish right. 11 
C W N 48 ; 28 Cal 28, Pol: 35 Cal 1013 ; 12 0 W 
N 1032 ; 8 0 L J 322, dissented f rom* 

Golab Misscr v Kumar Kalatiand Singh. 

6 Ind Cas 217=14 C W N 884. 

210 — S. 50 —Presumption— Tenure — Amalga- 
mation. 

No tenant can, after amaglamation of his se- 
parate tenuiee, claim the presumption given by 


Bengal Acts-c Tenancy Act VIII of 
1885 ) S. 50 '^Ooritd, 

s. 50 of the Act, if the holding is not shown to have 
been held in its entirety since the permanent 
settlement. Ghanashyam Mia«cr v Kala- 
nund Singh. 6 Ind Cas 790. 

2tl^ — Ss, 60 cl. (2), 85^86, cl (b) — Presump- 
tion of permanency— Suit not under Bengal Te- 
nancy Act— Estoppels — Defendant producing 
false pattab, whether entitled to benejfit of pre- 
sumption — Re-entry by landlord— lenant surren- 
dering— ICjectment of under-raiyat. 

Although the provisions of S. 60, cl. (2), Ben- , 
gal Tenancy Act, apply only to suits or proceed- 
ings under the Act, it does not follow that a 
Court is precluded from drawing an inference, 
from the fact of long payment of rent, at an uni- 
form rate, that the has been held at a fixed 
rent since the permanent settlement. 

Although the defendant set up a false pattah, 
dated some time before the permanent settlement 
yet he is not precluded from asking the Court to 
draw an inference as to the fixity of rent, if he 
has proved other facts which would give rise to 
such an inference. Where a raiyaf surrenders 
his holding, the landlord can re-enter by ejecting 
the uxxdev-raiyat without a notice to quit, if not 
protected by S. 85 or S. 86, cl (b), of the Bengal 
Tenancy Act. 4 0 W N 667 ; 2 G L J 670, Fol. 

5 C WN858,Fol. 

Mukta Sutidari Dasi v Bodal Chandra 
Bhowmik. 10 Ind Cas 164. 

212— S. 50— Presumption of permanency— 
Suit or proceeding under Act— Ejectment suit on 
ground of transfer of non-transferable holding, if 
suit under Act— Second appeal— Misconstruction 
of document— Mistake as to meanine of portion 
of evidence which is documentary-Oiv, Pro Code 
(ActV of 1908), S.lOO— Usage or custom of trans- * 
ferability— Ingredients, what are, to prove the 
custom— Growing usage if binding upon landlord.^ 

Although the presumption mentioned in s! ; 
60 of the Bengal 'J enancy Act applies only to 
cases which may be called suits or proceedings ' 
under the Act, yet even in cases where that sec- '' 
tion is not directly applicable, the Court may act 
on a similar presumption, if the fact justfy the 
necessary inference. 

A suit for ejectment on the allegation that 
the tenant of ^ non-transferable holding has «old 
it to the defendant and has abandoned the 
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land, is not a suU or proceeding under the Ben- 
gal Tenancy Act. 

Though the misconstruction of a document 
which is the foundation of a suit or which is in 
the nature of a contract or document of title is a 
ground for second appeal, a second appeal does not 
lie because some poition of the evidence is in writ- 
ing and the Judge in the Court of appeal below 
makes a mistake as to the meaning of it. 

In a suit for ejectment on the ground that the 
tenant of a non-transferab!e holding has sold it 
to the defendant, the only circumstance that the 
tenancy has been held for about 25 years before 
the date of transfer at a uniform rate of rent is by 
itself insufficient to justify the inference that the 
rent was fixed in perpetuity. 

In order to prove a custom or usage of trans- 
ferability, what is necessary to prove is thnt such 
transfers have been made to the knowledge and 
without the consent of the landlord and that 
they have been recognised by him either without 
the payment of namr or upon payment of a nazar 
also fixed by custom. 

It is not necessary to prove that the landlord 
has actually made an objection to a transfer and 
has been unsuccessful. 

A growing usage of tiansferabilify is of no avail 
against the landlord ; the usage to be effective 
must have already grown up. 

But a usage of transferability, after it has 
grown up, affects not merely tenancies created 
thereafter, but also existing tenancies to which 
the benefit ot the usagf' attaches. 25 Cal 744; 

2 C W K 680 ,* HO Cal 801 , .85 Cal 763 , 12 C W 
N 432, relied upon. 10 C W F 930, Fol. 19 
W E 222 ; I C L J 232 ; 32 Cal 719 ; 4 0 L J 198; 

4 Ind Oas 732 . 10 C L J 593, Fol. 8 OWN 
214 ; 8 0 W FT 235, relied upon. 10 0 W N 
497 : 10 C W N 719 , 4 C L J 306 J3 Cal 1094 , 

12 C W K 878, Fol. Buzlul Karim v Satish 
Chandra Giri Mohant 10 Ind Cas 325 
Bengal Tenancy Act S. 50— Applicability 
— See(l) Landlord and Tenant— Transfer of 
tenant’s interest. 2 Ind Cas 992. 

(2) Bengal Tenancy Act s. 30 -Cd.se No. 

{^^0- 12 C W N 90^, 

(3) Begal Tenancy Act S. 30— Case No 

(1^2). 2 C L J 379. l 


Bengal Acls-c Tenancy Act VIII of 
i 1885) S. 50 "•Corwld, 

(4) Bengal Tenancy Act S. 65— Case No 
(271). ‘ 2 C L J 379. 

’ (.5) Bengal Tenancy Act S. 55— Case No 

(234). 12 C W N 4^22. 

913— S, 51 — Suit for bhowli rent— Previous 
judgment between the parties allowing nakdi rent, 
whether res judicata — Record oi rights, subse*- 
quenfc to the previous judgment entry in, effect 
ot. 

Decision in a previous rent suit as to the am- 
ount of rent payable does not operate as res judi- 
cata in a suit for rent of subsequent y^ars, al- 
though it may give rise to a presumption under 
S. 51 of the Bengal Tenancy Act, 

The same principle should be applied to ques- 
tion whether a tenant held at Mnmh or ncd'di 
rent for a particular period. 

When a conflict .s rises as to the rate of lent bet- 
ween that allowed by a previous decree and that 
entered in the record of rights subsequently pre- 
pared, both are to be considered together and 
weighed against eaoL other. 

Record of rights under Chapter X of the Ben- 
gal Tenancy Act are prepared with considerable 
foimality, and the proceedings of the Revenue 
officers aie conducted with publicity. Entries in 
such records should not be lightly discarded 
(6 C W N 589 Ref. 32 Cal 386. Diss ) 

Kali Roy y. Pratab Narain. 5CLJ 92 . 

214-Bengal Tenancy Act (VIII of 1S85) sec. 
51— Civil Procedure Code (Act XIV of 1882)* 
sec, 13- Res judicata— Rent suit— Presump^ 
tion. 

A decision in a previous rent- 
! suit as to the amount of rent payable was 
held not to operate as res m a suit for 

the rent of subsequent years, although it was held 
that it gave rise to a presumption under sec. 51 of 
the Bengal Tenancy Act that the rents for subse- 
quent years remained the same. Maharani 
Beni Pershad Koeri v Raj Kumar Cliowbey 

6 C W N 689. 

Bengal Tenancy Act s ei-Standard mea- 
surement. burden of proof as to— See Limitation 
Act, 1908, Arts 142, 144. 2 C L J125 

215— Bengal Tenancy Act ( Vill of 1886 ) s. 
62 subsection (B)— Suit for rent by some joiiit^ 
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Bengal Acts r Tenancy Act VIII of 
1885 ) S. 52 -Oonfd, 


lani^-lord against one ioint tenant — The claim 
of abatement in such a suit— Meaning of ‘Tenant’ 


A an it was brought by same of several joint 
land-lords against one of several joint tenants 
for recovery of the piointiff landlord’s share of 
the rent payable for the defendant-tenant’s 
share of the tenure under a previous arrange- 
ment. The question is whether the tenant defen- 
dant can claim abatement under the provisions 
of section 52 of the Bengal Tenancy Act in such 
a suit. Hey, the expression Tenant ’ in section 
62 does not include the case by a mere co-sharer 
tenant who has only a fractional sihare in the 
tenure; it means the tenant of the tenure, not 
one of many tenants. To hold that it appbed 
to a cc-sharer tenant would result in much con- 
fusion, and almost endless litigation. The te- 
nant defendant cannot claim abatement under 
s^tion 62 of the Bengal Tenancy Act. 
Bhoopendra Narain Dutt v Romon Krishna 
Dutt 27 Calc 417=4 C W N 107. 


216 — Ss. 52, 164 —Excess land in holding — 
Rent — Back rent. 

Uuder the Bengal Tenancy Acta landlord can 
claim back rents for excess area in the occupa- 
tion of the raiyat, provided the claim is not bar- 
red by the law of limitation. A S. 359 of 1898 
and 26 Cal 739 foil. Jagannath Manjhi v 
Jumman Ali 29 Cal 247, 


217 — S. 52 and s. 191 — Permanent Settlement 
— Presumption — Uniform rent. 

When a question arises as to whether a tenant 
is entitled to the presumption under s. &0, cl. (2) 
of the Bengal Tenancy Act, the fact that the 
estate within which the tenure in question is 
situated was not permanently settled in the year 
1793 does not make any diiference. S. 191 of the 
Bengal Tenancy Act has no application to the 
present case, inasmu^^h as the estate, though not 
permanently settled in 1793, was subsequently 
p^^rmanently settled in the year 1811. 

Tamasha Bibi v Ashutosh Dhup. 

4 C W N 513. 


2l8~-vSec. 52^ — Additional lent, suit 
Enchancement. 


for- 


A landlord cannot successfully claim addi- 
tional rent under sec. 52 of the Bengal Tenancy 
Act in jropect of an ^cess of atea^ when he fails 
tf s|jow what the nire?! of the tenure wa^ when 


Bengal Acls-r Tenancy Act VIII of 
1885 ) S. 52 -Vontd, 


first created and that the rent originally fixed 
did not cover and was no^" intended to cover such 
excess of area. Rajendra Lai Goswatni 

V Chutider Bhttsan Goswami. 

6 C W N 318. 


Notes-Rel; 10 G W N 46. Ref: 5 G L J 53S. 


219— Ss. 52, 74-Landlor(i and tenant— Bengal 
Tenancy Act (VIIl of 1886), secs. 62, 74— Addi- 
tional rent for increased area — Limitation. 


“ All impositions upon tenants under the 
denomination of Ahwah, etc , and “ all stipuU- 
tions and reservaHons for the payment of such” 
referred to in s. 74 of the Bengal Tenancy Act 
relate to both past and future stipulations; such 
stipulations made before the passing of the Ben- 
gal Tenancy Act arc, therefore, void. The right 
to recover additional rent for increased area is a 
recurring one, and a landlord is entitled to exer- 
cise it whenever he finds it necessary to do so. 
Jotindpa Mohan Tagore v Chandra Nath 
Sahai. 6 C W N 360. 


220— Ss. 62 168, cl. (cl)— Jurisdiction— Addi- 
tional rent for additional land, whether can be 
determined. 


Under s. 1 58 cl. (d) of the Bengal Tenancy 
Act a Gourt has to determine what the existing 
rent is and it has no jurisdiction to determine 
what the rent should be, and consequently, ad- 
ditional rent for additional area cannot be asses- 
sed in such a proceeding Sir Narain Thakur 
V Maharaja Sir Luchmeshwar Singh 
Bahadoor. 6 C W N 592. 


221— Ss. 52, 90, 188— Holder of darmonrasi 
patta — Mokuraridar and ssamindar— Zamindar’a 
right of suit for measurement of area and in-, 
creas'^d rent — Joint landlords. — 

R, the holder of dar-mouran patta, executed 
before the passing of the Bengal Tenancy Act, a 
hahulhjat in favour of his immediate landlord, 
a moltnrarxdar, which provided that the former 
should have his name entered in the zamindar’s 
sherista in place of the moh(mrld^r\^ and pay 
rent direct to the zamindar, and also, in the 
event of the area of the tenure exceeding certaip 
bighas. that he should pay rent on each q;xoe^a 
bigha, at the rates of 12 annas and 2 annas to 
the zamindar and the moliwarldar xespectiTely; 
and tbe agreement was ratified by 2?eN»indaf; 
In a suit brought by the zamin^^aiP for 
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1885 ) S. 52 -Goatd, 

measurement of the tenure and increased rent, 
where it was contended by K that under ^'he 
hdbuliy^t only the mohminHai* was entitled to 
sue for such measurement, or that at any rate he 
must also sue jointly with the zamindar : held, 
(a) that by accepting the zamindar as the land- 
lord, R had made himself liable to be sued by 
him, (b) that every landlord has a right under s. 
SO of the Bengal Tenancy Ant to sue for measure- 
ment, (cj that though the zamindar and the 
mohvraridar were both landlords of R, they were 
not joint landlords within the meaning of s. 188 
of the Bengal Tenancy Act, and that even if 
they were joint lane lords, they had ceased to be 
so as they had been collecting their shares of the 
rent separately. (19 Cal 6l0, Fol.), (d) that at any 
rate, as the contract on which the suit was 
based was one entered into before the passing of 
Bengal Tenancy Act, the suit was not one under 
s. 62 of the Act, and hence the provisions of s. 
188 did not bar the suit. (22 Oal 668 Fol.j 

Matungiri Dassi v Ram Das Mullick. 

7CW N93. 

Notes —Ref; 36 Cal 417, 

S22 — Suit by co-sharer landlord for rent, 
maintainability of -Bengal Tenancy Act, Ss r>2 
178, 188* 

Where a co-sharer landlord brings a suit 
against a raiyat for arrears of rent and for ad- 
ditlonal rent on the basis of a kabuliyat execut 
ed by the raiyat in which the right of the plain 
tiff to certain rent was admitted and his right 
to additional rent for lands found on measure- 
ment, to be in excess of the area stated was also 
admitted, and the right of the plaintiffs and the 
liability 6f the defendant were distinctly set out 
as the basis of the agreement between the parties 

without any other oo- sharer landlord. Held, 

That the suit is maintainable although the coshar- 
er is not«made a party. That S. 188 of 

the Bengal Tenancy Act does not affect the co- 
sharer landlord’s right under the kabuliyat un- 
less th#^ right to make such an agreement is other- 
wise forbidden by the Bengal Tenancy A^t. 8 
78, which is the only section which deals with 
the full action of landlords and tenants m the 
matter of contract, does not refer to such a 
matter. (I 0 W N 44, 25 Cal 917 distinguished 
1» Gal 610; 1 0 W N 621; 26 Gal 917 ref. to. 

Gobind Chandra ?al v Hamidulla Bhuian. 

7 C W N 670. 

Notes—Ref: 2 0 1, J 584; 36 Os] 41!^. i 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 52 Contd, 

223 — s. 62 — Permanent lease— Diluvion — 
Abatement. 

A tenant holding under a perma- 
nent mohujan lease is not entitled to get abate- 
ment of rent by reason of a portion of the land 
in his occupation having been diluviated by the 
action of a river, 

Nunda Laul Mtikherjec v. Kymuddin 
Sardar, 9 OWN 886. 

224— S. 62— Increase of rent for increased 
area — Burden of proof. 

In a suit brought by a landlord for increse of 
rent on account of an increase m the area of a 
holding it was found that the tenant was holding 
the same lands withoui- any varid.tion in the bound- 
aries that the landlord failed to prove what 
area was originally leased to the tenant; and there 
were no materials before the Court for the deter- 
mination of the question, whether the rent was a 
consolidated rent or not. 

Held, that the landlord was not entitled to 
any increase under S. 52 of the Bengal Tenancy 
Act. 

In order to succeed the landlord must prove 
facts and circumstances showing that there w^s 
some reason not within the control of the landlord 
for additional lands being included in the holding. 
20 Cal 679 and SOWN 318 relied on. Ratan 
Lall Biswas v Jadu Halsana 10 C W N 46. 

Notes— Ref* 5 C L J 538. 

225 — Ss. 62, 188— Suit by cosharer landlord 
for compensation for use and occupation by 
tenant of excess land —Parties, all landlords if 
must be— Absence or prayer for ejectment in such 
suit— Waiver of right to eject-Suit virtually for 
r<int, 

A plaintiff, who sues for compensation for use 
and occupation of land, but does not ask for 
ejectment therefrom of the defendant, waives his 
right to eject and must be taken to have recog- 
nized the defendant as a tenant. 

Such a suit was treated by the Court as a suit 
for rent. 


When a tenant is found in possession of land, 
which formed no part of the land originally let 
out to him, the landlord is entitled tq treat the 
excess land as a neW holding and a suit for r^nt 
maybe brought in res^iect thereof 
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Bengal Acts-( Tenancy Act VIII of 
1885 )-S. 52 -Goatd, 

of S. 62 of the Bengal Tenancy Act, and thereof 
S. ISS of the Act, IS no bar to a cosharer landlord 
suing for his shaie of compen^^ation for the use 
and occupation of the land by the tenant. 

(4 0 W JS 608, doubted aud followed ) Abdul 
Hakin Saha v Rajendra Narayan Rai 
13 C W N 635=1 Ind Cas 312. 

Notes— Dist' 10 L R J 458. 

— Ss. 52, 105, 106— Enhancement of rent for 
increase of area within specified boundaries — In- 
crease of area, proof of — Second appeal, if lies 
See Civ. Pro. Code, (1908), 15 C W N 221 . 

226— S. 62 — Addi tonal lent for excess land 
when allowable— sec. 109 cl. (3)— Appeal— De- 
cision settling rent. 

A landlord is entitled to additional rent for 
excess lands only when be shows (a) what the 
quantity of land was at the inception of the ten- 
ancy (b) that the rent was settled with reference 
to the area, (c) that no consolidated rent for the 
entire area let out was settled and (d) that the 
quantity of land held at the time of suit is m 
excess of that originally let out. 

Where the decision of the Judge does not 
settle a fair and equitable rent, but merely pro- 
ceeds on the ground that there was no excess 
land and therefore no rent to be sf^tteld, an ap- 
peal lies. 4 C L J 138, Dist. Rajkumap Pratap 
Sahay v Ram Lai Singh 5 C L J 538 

Notes— Ref: 10 C L J 313 F B -C W N 1149 
FB=«37 Cal 30. 

227 — Bengal Tenancy Act (VIII of 1886), S. 
52—0. 41. r. 23 (1882 S. 562)— Abatement of rent 
— Measurement — Dispossession by paramount 
title. When the decision of the first Court is not 
based on any preliminary ground, the lower ap- 
pallate Court has no iurisdction to set aside the 
decree of the^first Court under S 562. C. P. C. 
1882. 

S. 52 of the Bengal Tenancy Act is not ex- 
haustive. 

When the tenant is dispossess<=*d of a portion of ^ 
the land comprised in his tenancy, by a person 
claimfngjnnrlft^: a^pararponnt title, he is entitled ^ 
a ot the tauL 3 0, N. 226; 7 0. i 

IT G C 29 


Bengal AclS“( Tenancy Act VIII of 
1885) S. 52-Goncld. ’ 

f W. N. 93. low. E. 120: 1 B.L. E. A. 0. 87; 

3 12 W. R. 109 21 Cal. 1005; 21 1. A. 118, Ref. 

- Rani Dasi v Asutosh Roy Chowdhupy 

6 Ind Cas 206. 

[ 

Bengal Tenancy Act S 52. ' 

See (1) Bengal Tenancy Act s 50. Case No (201) 

4 C L J 87. 

(2) Bengal Tenancy Act s 30. Case No (150B) 

5 Ind Cas 290. 

(3) Bengal Tenancy Act s 105 (2). Case No 

(393) 2 Ind Cas 263.^ 

(4) Bengal Tenancy Act s 30, Case No (161) 

12 C W N 904. 

(5) Bengal Tenancy Act s 38. Case No (158|. 

12 C W N 767,“ 

(6) Bengal Temncy Act s 105. Case No (386) 

33 Cal 837. 

Bengal Tenancy Act S 53, 

Sec Sale for Arrears of Rent— Rights and Lia- ' 
bilities of Purchasers 21 Cal 383. 

228 —Bengal Tenancy Act (1885) s 63-Mean- 
ing of ‘Established usage ’—The words Kstab- 
lished usage, ” in s 63 Of the Act, do not refer 
to a practice previously prevailing between the 
landlord and tenant but to the established usage 
of the pergunnah in which the holding is situate. 

Hera Lai Das v Mothura Hohun Roy Chow- 
dhry 15 Cal 714. 

Notcs.-Dist 1 C W N 687. Ref 21 Oal 132. ' 

229-Established usage of the locality, S 63 of 
the Bengal Tenancy Act contemplates the esta- 
bbsh#"d usage of the locality and not one between 
the parties. 13 Cal 714 followed. Watson 
and Company v Shrcc Kristo Bhumick. 

21 Cal 132. 

Notes:— Ref 22 Cal 680. 

230. — Bengal Tenancy Act S 53, sub-S 
! Land Acquisition Act-Apportionment of, b^r 
ween Landlord and Tenant. 

^ Sub-s. 2 of a. 53 of the Bengal 
nancy Act applies onl:j^ to suits m pro* 
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Bengal Acts-c Tenancy Act VIII of 
1885)-S.53-t'‘oneirf. 

ciedings utider that particular statute. In appor- 
tioning compensation money awarded under 
the Land Acquisition Act the Court ought to pro- 
ceed on the prir40iple of ascertaining on the one 
hand what is the value of the interest of the Za- 
mindar with which he has parted and that of the 
tenant on the other, and to apportion it accord- 
ingly. Where the rent is fixed in perpetuity and 
consequently no question of the chance of enhan- 
cement arises the hndlord is not entitled to 
more than the capitalized value of the rent due 
to him. Dinendra Nat*ain Roy vTituratn 
Mt^jee 7 C W N 810«30 Cal 801. 

Notea-— Fol: 5 C L J 662. ISee also 2h Cal 146. 


231. — Ss 64, 61, 62, 67-Tender of rent, valid- 
Deposit-Interest— Tender kept good — Bengal 
Tenancy Act not a Complete Code — ‘^Ari ears’’ — 
Landlord and Tenant Procedure Act (VI 1 1 of 
1869 BC; Sec 21, 


Meld, by a majority of the Full Bench (Ram- 
plni C J and Mitra J. dissenting) — that if a valid 
tender has been made and improperly refused, it 
ifnet obligatory upon the tenant to follow up 
the tender by a deposit in Court under section 61 
of Bengal Tenancy Act. if the tender is kept 
good, it is sufficient to stop interest from the date 
of the tender. 


In order to prove that the tender was kept 
good, it was not necessary for the defendant to pro 
ye that it was repeated in respect of prior instal 
mentsas each subsequent instalment fell due and 
was tendered. It was sufficient to prove that 
after tender, each instalment was kept in hand by 
the d*‘fendsnt ready to be paid to the plaintiff on 
demand. 


Section 61 of the Bengal Tenancy Act is .a i 
enabling section framed for the protection anil 
benefit of the tenant and not a mandatory one 
imposingpenalty for failure to comply with it- 
provisions. 


A rent which is tendered with the intention 
of paying it to the person to whom it is due at 
the time when it is due, but which is improperly 
not received by the person to whom it is due, and 
to whom it is tendered is not an arrear withn 
the meaning of sub-section 3 of the section 54 o 
the Be igal Tenancy Act. 

'Ihe definition of “arreai” involves tfiejdea 


=== 


Bengal Acts-( Tenancy Act VIII o! 
1885 ) S.54 '■^Contd, 


not merely of money unpaid, but of unpaid at 
the due time. The term “arrear” involves the 
existence of some default on the part of the 
debtor. 


Though the language of section 21 of Act VIII 
of 1869 (B Oj, differs from that of section 67 of 
the Bengal Tenancy Act, the law as to tender has 
not been altered by the later Act, 


Ppv Yoolei'jee J—HhQ Bengal Tenancy Act is 
not a complete Code, even m respect of the law 
of landlord and tenant It does not profess to 
incorporate the general principles of the law of 
Contract and the doctrines of equity jurisprud- 
ence, m so far as they may have to be applied in 
the determination of disputes between landlord 
and tenant. 


The general doctrine of tender is applicable 
to cases between landlord and tenant, and the 
rules relating to tender are the same m the case 
of rent as m othei contracts 


The effect of the alteration in the provisions 
as to interest was to take away the discretion 
formerly vested m the Courts, but this does not 
in any way affect the case of tender. When a 
valid tender is established and it is proved to 
have been kept good, the matter is beyonl the 
domain of discretion of the Courts: the tenant is 
entitled to claim as a matter of right, that interest 
should be lefused Kripa Sitidhu Mukerji 
V Annada Suadari Debi. 6 C L J 273=: 

11 C W N 983 = 35 Cal 34 (F B). 


Notes.— Ref 6 M L T 256. i 


232— S, 54— C P C, 0. 21 r. 89 (1882 S„S10 AV 
Application to set as de rent sale— Bengal Ten- 
ancy Act (1 B C of 1907) S. 64-BeDgal General 
Clauses Act (1 B C of 1907) S 8 01 (c) -Right ac- 
CTued previous to,but,application after, repeal. 


^ A raiyati holding having been sold on a date 
prior to 22Qd Alay 1907 m execution of a rent 
decree, an under-raiyat applied to have the sale 
set aside under H. 810 A, C.P.O , on the 23rd Key 
following. Mdd, that the application could not 
be entertained, the Bengal Tenancy Act 1 of 1907 
having com« into operation on the 28nd Hay 
1907. S. 51 of i-he Amending Act, by enacting 
that 8. 310-A , a P. C , shall not apply to a fe- 
nure qr holding attached m execution dqcren 
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1885)-S. 54 -Goncjd, 

for arrears due thereon, does not repeal any por- 
tio’i of the Bengal Tenancy Act within the moan- 
ing of Sub-S (c) of S. 8 of the Bengal General 
Clauses Act Asiftiddi Mondal v. Muklioda- 
moyec Dassi, 12 C W N 434- =35 Cal 548. 

233— Ss. 55, 107, 109, 109A and 192-Payment 
of rent— Appropriation must be specific — Tem- 
porary Eevenue settlement— Settlement of rent 
if can be made except upon application by land- 
lord or t^ant— Settlement affirmed by Special 
Judge — Finality — Bes judicata. 

The provisions of S 55 of the Bengal Tenancy 
Act are very different from those of 8. 59 of the 
Contract Act. Under S 59 of the Contract Act 
the Court may have regard, not only to the deb- 
tor's express intimation, but also to circumstan- 
ces implying that the payment is to be applied to 
the discharge of some particular debt. Und^r S. 
56 of the Bengal Tmancy Act, the debtor must 
declare the year or the year and the instalment 
to which he wishes the payment to he created. 
If he does not do so, the payment may be credit- 
ed to the account of su'^h year and instalment 
as the landlord thinks fit. 

Where, by an arrangement between the land- 
lord and the tenant, the latter paid a certaia sum 
annually to Government on behalf of the former. 

JECeld — ^tha^ theie was no appropriation of the 
amount so paid each year to the rent of that 
year within S. 55, Bengal Tenancy Act, 

Whether, under S 192, Bengal Ten- 
ancy Aci”, a Settlement Officer can settle the rent 
payable by the tenant to the landlord, except up- 
on the application of tbe landlord or the tenant. 

Where a t'=^nant, in his appeal before +he Spe- 
cial Judge against an ord«r for the settlement of 
rent purporting to have been made under S. 192 
of the Bengal Tenancy Act, did not take the ob- 
jection that the settlement of rent was made con- 
trary to the provisions of that section and with- 
out jurisdiction — and the decision of the Settle- 
ment Officer was affirmed by the Special Judge, 

Ileld^ — that the matter was rps juduata and 
could not be re-opened m the Court, owing 
to the operation of Ss. 107, 109 and 10^ A of the 
Bengal Tenanev Act, Mahim Chandra Boy 
y, Kalitara Debya, 11 C W N 939. 

Hotesr-Beyie^ U 0 ^ K lOas. 


Beiigal Acts-( Tenancy Act VIII’'of 
1885)-S. bb-Gonnd. 

234 -S 55 — Land acquisition proceeding— 
Apportionment of compensation between land- 
lord and tenant — Presumption of permanency of 
holding. 

Although s. 60 of the Bengal Tenancy Act 
does not apply when the question of the per- 
manency or otherwise of a tenure arises in a 
proceeding for th« apportionment between land- 
lord and tenant oC money awarded for compul- 
sory purchase of land the principle involved in 
that s'^ction is a useful guide to the Court in deci- 
ding it. Nundi Lai Gossaitii v. Atoi*moiti 
Dassi, 12CWN432.” 

235 - Bengal Tenancy Act ( VUI of 1885 >, 
Section 66, cl. (4), s lb7, cl (d), and S. 188 — Joint 
landlords — Authorized agent—Beceipt by agent 
— Presumption. — 

lu the case of several joint lauibrds it is ne- 
cessary for the Court, to find affirmatively that 
the agent was authori/ed by them all either ver- 
bally or m writing, before giving effect to a 
presumption under S. 56. cl. 4, of the Bengal 
Tenancy Act. Gopinath ChakMvarti 

Umakanta Das Roy, 24 Cal 139. 

236 - Ss. 68, 59, 67— Payment of rent— BSWt; 
suit for — Appropration by landlord towards 
interest due on the arrears— Rent, if necessarily 
includes interest. 

if any sum of money be paid by a tenant to 
a landlord as rent, and the latter receives it as 
such, he cannot be permitted to apply that money 
towards any interest which might then be due 
to him. 

The ‘ rent” does not necessarily include inter* 
est. 25 Oil 571, 22 C il 575, Ref: Bhagallftti 

Debya Chowdhurani v. Basanta Eunuifi 
Debi, 5 C L J 69=11 C W N tlO. 

-S. 60. 

Sec Land Registration Act, S. 78, 

26 Cal 712=3 OWN S8l 

237- S. 60 — Rent, suit for, maintsdnabllty 

of— Registered proprietor — Uuexpunged re|^si4r* 
ed mortgage -Land Registration Act ( VII <|fll87i 
B C), 8. 26. ^ 

S. 60 of the B^ngil Tena^oy with 

s 26 of Laud Registration Aofef 1$ no bftif t6 a 
shit for rant by a la the 


-"Ml iihui 



0 £SAl‘s dKNt. CIViL Dl(}«Sl’. 


456 



4.)o 



! Bengal Acls-c Tenancy Act VIII of 
1885 ) S.60 ‘-Gontd, 

face of an unexpunged entry in the register in 
the name of a former mortgagee. 

S 3 ed Hasan Mustab v Mabar Mahto, 
11 C L i 147=5 Ind Cas 163. 

-S. 60. Sec Estoppel. 13 C L J 693. 

238— S. 60— -Eegistered proprietor, Suit for 
rent by-^Whether the plea that rent is payable to 
third party allowable— Land Kegistration Act 
rVIIofl876j, s. 78.- 

Plaintiffs, as registered proprietors, brought a 
suit for recovery of rent. Ifc was found that de- 
fendant, in good faith and under the reasonable 
belief that the land held by him was included in 
the estate of a third person, attorned to him some 
four years prior to the suit, and it was held by 
the lower Appellate Court that under the circum- 
stances the defendant ceased to be plaintiff’s te- 
nant, and they could not recover rent 
that upon the above facts s, 60 of the Bengal 
Tenancy Act did not estop the defendant from 
pleading that rent was due to a third person, not- 
withstanding plaintiffs were registered proprie- 
tors. Durga Das Hazra v. Samash Akon, 

4 C W N 606. 

Notes.*— Bef. SOWN 695. 

239— S. 60 — Registered proprietor — Mort- 
gagee — Rent: — 
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241 — S. 60 — ^Registered proprietor, suit for 
rent by — Tenant’s defence on ground of title — 
Admissibility — Title upon which registration 
obtained declared void by Court. 

S. 60 of the Bengal Tenancy Act does not 
preclude a tenant defendant from proving that 
the title under which the plaintiff claims to hold 
and in respect of which he has been registered 
under the Land Registration Act has been held 
by a Court properly constituted to be void and 
of no effect. 

Where this was proved, held, that this was a 
good defence to the suit. 

Girish Chandra Chongdar v. Satish Chan- 
dra Sarkar, 12 C W N 622, 

242 S. 60— Registered proprietor, suit for 
rent by- Inability of plaintiff to prove realisation 
of rent for 16 annas share— Plea of rent payable 
to third party, not allowable. 

S. 60 of the Bengal Tenancy Act precludes a 
defendant, in a suit for rent brought iby the re- 
gistered proprietor, from raising a defence that 
the rent is due to any third person, even where 
the plaintiff is not able to prove realisation of 
rent from the defendant for the 16 annas share 
4CWN 606;8C W]Sr 695,Bef: 



Pargon Chowdhtiry v. Nanku Lai, 
8 Ind Cas 832. 

-S. 61. 

See Landlord and Tenant — Constitution of 
Relation — Acknowledgment of Tenancy 
by Receipt of Rent, etc. 

25 Cal 1 : 24 1 A 164. 

243— Bengal 'lenancy Act {1885) Ss. 61 ,62— 
Order to receive deposit of rent— Review.— ^ 

When a tenant makes a deposit of rent under 
Sfe. 61 and 62 of the Act and is given receipt by 
the Court, the zemindar is not entitled to come 
in and be heard in the matter, there being no 
machinery whatsoever for the Court to enter in- 
to a judicial enquiry in connection with the de- 
posit. So far as the tenant is concerned, after 
the deposit is made and receipt granted, the 
Court is fuuctuh ofhew, and is not authorized to 
return the money to the tenant upon an applica- 
tion made by the zemindar. The words “ the 


In a suit for rent by a proprietor registered 
under the Land Registration Act the defendants 
are precluded, by reason of S. 60 of the Bengal 
Tenancy Act, from pleading as a defence to the 
claim that the rent is due to a mortgagee to 
whom the landlord has assigned a part of his 
interest but whose name has not been registered 
under the Land Registration Act. 

Hem Chunder Misri v. Rajah Sip Supendpo 
Mohan Tagore Bahadur, 5 C W N 482. 

Notes:— Ref.* SOWN 696. 

240 -S. 60— Rent Suit-Defence that plainHft 
is a benamidar— Land Registration Act, S. 78; — 

By S. 60 of the Bengal Tenancy Act, a de- 
fendant, in a suit for rent brought by a person 
registered as proprietor, is precluded from rais- 
ing a defence that the plaintiff is a benamidar of 
another person and as such not entitled to rent, 

^Sadhu Charan Pal v. Radhika Mohan Roy, 

8 C W N 695.’ 
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full amount of money then due'’ in S, 61. and 
the words ‘‘the amount of rent payable by the 
tenant” in S. 63, do not mean anything more 
than the words ‘’what he shall consider the Ml 
amount of rent due from him at the date of the 
tenure to the zamindar” as they oocur in S, 46 
of the Bengal Act VIII of 1869, and have no 
relation whatsoever to the amount of rent iustly 
due or justly payable by the tenant. Sifdhar 
Roy V. Rameshwar Sing 15 Cal 166. 

244“Bengal Tenancy Act ( 188S ) S. 61 — 
Dcp3Sit of rent in Court- -Bona fide doubt as to 
who is entitled to rent — Costs where conduct of 
defendant did not make litigation necessary. — 

The deposit of rent in Court under s 61 (where 
the tenant entertains a bona> fide doubt as to who 
was entitled to receive the money ) operates as 
an acquittance; and the suit should be dis- 
missed. Where it is found that the defendant is 
not to blame for the litigation, and there is no 
reason why he should not get his costs. 

Stalkartt v Guru Das Ktindu Chowdliry, 

21 Cal 680. 

245 - S 6l“Suit for rent-Deposit of rent by a 
tenant through the transferee of the holding 
from him, whether valid. — 

A deposit of rent, though not made by a tenant 
himself, but made on his behalt by a transferee 
of the holding from him, is a valid deposit within 
the meaning of s. 61 of the Bengal Tenancy Act. 

Behary Lai Mookefjea v. Basarat Mandal, 

25 Cal 289 

246- -S. 61 and sch. Ill, art. 2 (a)— Notice of 
deposit of rent on one of several joint landlords 
— Effect -Limitation. — 

If theco-sbarer landlords are jointly and seve- 
rally entitled to rent, the service of notice of the 
deposit of rent under s. 61, Bengal Tenancy Act, 
on one of the landlords, docs not reduce the pe- 
riod of limitation to six months prescribed in sch. 
Ill, art, 2 (a) of the Act. Rup Chaad Mahton 
V. Gupdan Singh, 29 Cal 283 = 6 C W N 15 

247- S. 61 — Valid tender — Deposit of rent: 

The statutory provision for deposit of rent un 

der S. 61 of the Bengal Tenancy Act, does not 
take away the effect of a tender validly made 
and kept gbod. 6 C L J 191 ref to. Jagat Tarini 
I^iEd V Nahagopal Chak. 5 C L J 270 = 

34 Cal 305, 
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Notes.— Appr; 35 Cal H4 F B.=ll OWN 
983=60L J 273 = 7 M LT 26i=5 Ind 
Gas 343. 

248— Secs 61 and 6^, deposit of rent, omission 
to sue for the rent of the period between deposit 
and suit, effect of. 

Deposit of rent under the Bengal Tenancy Act 
(VI U of 1885) section 61, must be treated as equi- 
valent to part payment. Notice of deposit 
under section 63 of the Act does not give a fre^h 
and independent cause of action in respect of the 
balance then due In a suit for such balance, the 
landlord is obliged, under section 43 of the Civil 
Procedure Code, to include a claim for all arrears 
of rent due at the time of instiaction. 

Atulkrishna Ghose v Nripendra Narain 
Ghose 1CLJ114. 

249— S- 6l—‘Ex-parte’ entry in order-sheet, 
not conclusive evidence. 

An erjpaHe entry in the order-sheet is by no 
means conclusive evidence if it is admissible in 
evidence at all as against the landlord, who 
was not a party to the proceedings for deposit 
under S. 61 of the Bengal Tenancy Act— (1883) 

1 Cal A El 10 ref to, Mir Tapurah Hosseia 
V Gopi Napayan. 7 C L J 251. 

250 — Ss. 61 (b), 62 — Deposit of rent, refusal 
to accept— Notice, non-issue of — Notice, filing of 
— Order to file notice, communication of, to the 
pleader — Withdrawal of money deposited, applic- 
ation for, by landlord— Suit to recover rent — Re- 
consideration of ordei application for- Refusal- 
General Rules and Circular Orders of High Court 
r 10, Sub-rule (1). 

There is no law which entitles a Court to call 
upon a tenant to file along with his application 
for deposit of rent a copy of the notice to be ser- 
ved upon the landlord. 

Rule 10, Sub-rule f 1) of the General Rules and 
Circular Orders issued by the High Court (Vol L 
page 5) provides that parties in civil cases shall 
file, whith their applications for the issue of pro- 
cess, printed forms of the same duly filled np in 
accordance with the rules of the High Court regard- 
ing the issue of process, the date of appearance 
and the date of process will be left blank. This rule 
has no application to the caseol a jd^osit of rent 
made by a tenant. 
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In the circumstances of the case, the High 
Court directed the granting of a receipt to the 
tenant under the provisions of Ss 61 and 62 of 
the Bengal Tenancy Act. Tai*a Charan Maity 
yParesh Chandra Mookerjee. 

14 C L J 116. 

251- Ss 61, 67-Tender of rent -Exoneration 
from liability to pay interest. 

Where rent was tendered to plaintiff’s Am- 
miikhtiar buf plaintiff refused to accept the same. 
Eeld—Tai^ defendant was liable to pay interest 
on the arrears inspite of such tender, as he omit- 
ted to follow the procedure preseibed by S 61 of 
the Bengal Tenancy Act Raja Ranjit Singha 
V Bhagi butty Charan Ray. 7CW N 720. 

Notes —Ref. 6 0 L J 273 F B, 11 C W N 983 
F B. 5 C L J 270, 35 Cal 34 F R. Dist: 31 
Cdl 306. Appr; 8 C L J 303. 

252 — Ss 61,182 -Deposit of rent by a tenant of 
homestead land who is also a raiyat of the village, 
but under a different landlord. 

Plaintiff brought a suit for rent of a plot of 
bastu land from the Defendant who was a ratyuf 
of the vilhge under another* landlord. The Defen- 
dant pleaded that owing to dispute beaween ri- 
val landlords he had deposited the rent under sec 
61 of the Bengal Tenancy Act and that there was 
a full acquittance by the deposit. Per Chose, T 
— It was not necessary to decide in the case whe- 
ther the Defendant was a mufat under sec 182 of 
the Bengal Tenancy Act and whether a deposit 
could be made under sec 61. The deposit had 
been made in fact, and the question which rema- 
ined for determination was as to who amongst 
the rival landlords was entitled to the money 
made available by the deposit. The present suit 
was therefore liable to be dismissed. Pei Geidt, 
J. — The suit was liable to be dismissed because 
sec 182 of the Bengal Tenancy Act applied and 
the deposit under sec 61 was a valid deposit. 
Pjpotap Chandpa Das vBiseswap Ppamanick 

9CWN416 

— S, 61 sub sec 4f. 

Sec Bengal 'Jenancy Act sch III Art I. Case 


No (679). 


10 C L J 463 


-Ss. 61 & 62. 

Sec Bengal Tenancy Act s. >4 Case No (21i) 
35 Cal 34 (F B). 
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-S 6t 

Sec Bengal Tenancy Act s. 182. Case No (602) 
9 C W N 416. 

-S. 63. 

Sec Bengal Tenancy Act s. 61 Case No f 248) 

1 C L J 114. 

-S. 65. 

See (1) Execution of Decree— Decrees under 
Rent Law. 

(3) Landlord and Tenant-Liability for 
Rent. 

(3) Right of Occupancy — Transfer of 
Right. 

(4) Sale for Arrears of Rent — Incumbran- 
ces. 

(6) Sale for Arrears of Rent— Rights and 
Liabilities ot Purchasers. 

253— Bengal Tenancy Act (|1885) s 65— Mea- 
ning of “charge”-Transfer of Property Act (1882) 
s. 100. 

The word “charge” as usf^d in s. 65 is not such 
a charge as that defined by s. 100 of the Tranfser 
of Property Act. Fotick Chundcp Dey Sipkap 
Y Poley. IS Cal 492. 


Notes.— Ref: 26 Cal 10^, 33 Cal 98 5 = 
219. 
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254 Bengal Tenancy Act (1885) Ss. 65. 3. cl (5), 
and s, 161 — Sale of tenure for arrears of road cess 
undeidccree— Meaning of “rent”— Road cess— 
Lffecfc of sale in execution of decree for road cess 
on incumbrance by defaulting tenant. 

The word “rent” in s. b5, includes road cess. 
A tenure-holder granted a usufructuary mortgage 
of certain lands within his tenure to A, and dire- 
cted the tenants to pay their rents to him. Sub- 
sequently the superior landlord brought a suit for 
road cess against the tenure-holder, and soil the 
tenure under s 65 in execution of his decree. A 
then brought a suit against one of the tenants for 
arrears of rent, on the contention that all that 
passed under the auction sale was the right, title 
and interest of the tenure*holder, and that his 
rights under the mortgage were not affected by 
the sale, and he was still entitled to th^ rent. 
Held, that Oh XIV of the Bengal Tenancy Act 
must be read with s. 65 of the Act, and that ba^t- 
ing regard to the defi^nifcion in cl 6 c| a* K 
as need in that section, includes toad 
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ble by the tenant, and that the sale was a sale of 
the tenure, the purchaser acquiring the property 
free from the incumbrance created by the tenme- 
holder in favour of A, it not being a registered 
and notified'-ncumbrance within the meaning of 
s. 161 of the Act. Nobin Chand N<iskap v 
Banscnath Paramanick. 21 Cal 722. 

Notes -Appr: 2 C L J an. Fol: 8 C L J 619 

265— Ss. 66, 1S8— Money deoree-Suit for rent 
for four yeara-Piaintiffs constituting the entire 
body of land-lords for twoyears— Decree, whether 
be spilt up. 

In a suit to recover rent for i years, the plain- 
tiffs constituted the entire body of landlords as 
regards the claim for the first twoyears, but only 
fractional co-sharers as regarHs the claim for the 
last two years. 

BeU, That the decree passed was not a rent 
decree under the Bengal Tenancy Act, but only a 
money decree under the ordinary Iaw.-(17 Oal 
390=3 OWN 601) referred to. Sheikh 

Naimuddin v Srimanta Ghose 6 C WN124. 

=29 Cal 219. 


Notes:— Ref: 1 C L ,I 600. 

256.-&. 65— Decrees for rent by outgoing 
landlord in possession— Charge. 

A suit by a Tircad/^r after the expiration of 
his lease against a tenant for the recov-iv of 
arrears of rent which had fallen due duru g the 

pendency of his lease can be brought under the 
provisions of the Bengal Tenancy Act. But 
when the Tiocadar brought a suit for rent more 
than two years after the expiration of his lease 
and brought the tenure to sale more than five 

years after he bad ceased to be in possession of 
the property and when in the meantime the 
landlord had entered into possession of the 
property and bad obtained a decree for arrears 
of rent falling due after the lease:— ahid that 
there could not be two first charges standing 

iimultaneonsly asainst the tenure and that the 
only person under such oircnmstanees entitled to 
the first charge was the landlord in possession. 
That at the sale under the Tiecadar'a decree, the 
tenure was subject to the first charge existing m 
favour of the landlord for the rents which had 
fallen dtie after the termination of the lease. 3 0 
jr y fl- cpi lefl,- o w n 4# . s 
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c 26 Cal 760 (1899) held inapplicable. 

Srimanta Roy v Mahadeo Mahata 
8 C W N 531=31 Cal 550. 

Notes:-Foll: 35 Cal 737 = 7 0 L J 662=12 
C W N (23. Ref:33Cal5s6 P B = 10 C 
W N. 647=3 CL J 470. “ C 

257. -S66-Lalndlordand tenant-Deoree ob- 
tained by a sharer of a part for whole rent. 

A proprietor of a share of the tenure obtain- 
ing a decree against the tenants for the whole 
rent, is entitled to bring the tenure to sale 
even though he recognized the sub-division of 
the tenure among the tenants and chose to 
accept a decree for the rent of the shares which 

each tenant was holding. 17 Cal 301 ref and 

explained. Surbo Lsl y. Wilson. 

32 Cal 680. 

258. — Bengal Tenancy Act (V ill of 1885), 
See. 65— Transfei of Property Act (IV of 1882) 
See, 100 -Equity, can it override law-Nominal 
owner, authority of, to pledge property in arrears 

for rent-Estoppel, doctrine of. 


Where one of two defendants, the father 
allows his son, the other defendant, to take the 
lease of an under-tenure in his name from the 
plaintiff who is well aware that the father is the 
real ownei of the under-tenure and that the son 
IS only his benamidar, the plaintiff-landlord is 
entitled to look to the son, the recorded tenant 

for the due payment of the rent, and if the 

under- tenure falls into ai rears, the landlord mav 
sue the recorded tenant, the son, and obtain a 

decree for rent which would be operative against 
the property in the hands of the father the 
beneficial or real owner. But it is not competent 
to the recorded tenant, the son, to create a 
charge or mortgage on the property, in the event 
of the rent falling into arrears, in favour of the 
landlord. If the beneficial or real owner fails 
to pay the rent regularly, the nominal owner 
has no implied authority to pledge the property 
in arrears, the creation of such a charge being 
neither necessary for the purpose of the 
tenancy nor usual for the management of tie » 
tenancy. 

When, therefore a landlord accepts an 
ment-bond either creating a chai;^ on 

tie property for tie ayreftsot noifti, 

1 ; i 
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nal owner with full knowledge of the true owner- 
ship he cannot be permitted to follow the pro- 
perty in the hands of the true owner. 

A suit instituted on a kistibandi oi instalment 
bond, part of the consideration for which was ar- 
rears of rent.fs a suit not for rent but for money 
due under the contract, viz, the instalment-bond, 
by which in lieu of the original liability a 
new liability was substituted, and the plaintiff can 
have no charge on the land under the Tenancy 
Act. 

Per Moohnijee J . — The charge referred to in 
flection 65 of the Bengal Tenancy Act is not 
such a charge as that defined by section 100 of 
the Transfer of Property Act, and does not 
require to be enforced in the same manner: the 
only consequence which follows from the pro-, 
vision that rent is a first charge upon an under- 
tenure is, that a sale held in execution of a 
decree for arrears of rent produces the effects 
described in Chapter XIV of the Bengal Tenancy 
Act. 



A mortgage does whereas a charge does not 
involve a transfer of an interest in specific im- 
moveable property. 

A mortgagee can follow the mortgaged proper 
ty in the hands of a transferee from the mort- 
gagor, whereas a charge can b^ enforced against 
a transferee only if it is shown that he has taken 
with notice of the charge. 

Where an instalment bond provided that the 
executant would be personally responsible for tho 
payment of the money and that, in case of default 
it would be competent to the person in whose 
favour it was executed to institute a suit to ob- 
tain a decree and to recover the dues by attach- 
ment and sale of an under-tenure. 


J/^W—That upon the terms of the bond, it 
did not create a mortgage, but merely effected a 
charge. 

The words “ and the transaction does not am- 
ount to a mortgage” in section 100 of the Transfei 
of Property Act signify that if the relation creat- 
ed by the instrument is not that of a mortgagor 
and mortgagee and immoveable property has been 
made security for the payment of money, there 
is a charge on the property; they do not mean 
|||at ^f tl|e transaction on the face of it purports 
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to be a mortgage but the instrument is not ope- 
rative as such by reason of defective execution 
or non-compliance with the formalities pre- 
scribed by the law, the transaction is converted 
into a charge. 

Equity will not contravene the positive enact- 
ments or requirements of law and defeat its policy 
by supplying, under the guise of amending dc^feo- 
tive instrument is absolutely void, even as bet- 
ween the parties to it. 

In the face of the statutory provision conta- 
ined in sec 100 of the Tran^sfer of Property Act, 
the Courts in India wdl not and cannot apply in- 
discriminately the general equitable principle of 
English rule, namely, that a mortgage which is 
defective and is inoperative as such operates as a 
good equitable lien, if it shows an intention to 
create a charge. 

The validity of equitable mortgages is recog- 
nised by the Legislature in this country only to 
a limited extent. 

Difficulty of applying the English rule of 
Equitable mortgages in this country pointed out 
and explained. Royztiddi Sheikh v 

Kritarthanath Mukhei*jee. 4 C L J 219= 

S3 Cal 985. 

Notes.— Fol; 31 Mad B37. 

259.— Bengal Tenancy Act (VIII ol 1185) 
Secs, 65, 170-Decree for rent -Bent-decree, ex- 
ecution— Landlord’s interest in tenure sold 
aft-»r a decree— Decree for reut, if continues to 
be a first charge on tenure— Civil Proc6dure 
Code (Act XIV of 1885). Se^. 278— CUim, if 
allowable. 

If, at the time, when a suit for rent is insti- 
tuted, and a decree is made, the plaintiff is still 
the landlord, the fact that subsequently he sells 
bis landloid’a interest does not prevent him from 
obtaining the benefit of Sec. 65 of the Bengal 
Tenancy Act of bringing to sale the tenure or 
holding in execution of such decree, the rent con- 
taining as a first cha^’ge thereon. 

If at a date of the suit and the date of the 
decree, the plaintiff is the landlord, both the suit 
and the decree for rent would clearly be a suit 
and a decree under th^ Bengal Tenancy A^t, ^^d 
under s 170 of the Act, no claim qan be 
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under s. 27J^, Civil Procedure Code, when such a 
decree is executed by the decree-holder, even if 
he has parted u.th his landlord’s inter esl^ befoie 
applying for such execution (B C W (jOd over) 

Khetra Pal Stngli Pay v Kritaythamoyi 
Dasi. 3 C L J 470==33 Cal 566 = 

10 C W N 547 

Notes.— Ref: 36 Cal 737=7 0 L J 652; 10 0 
L J 396 = 12 OWN 123; Dist: 11 C L J 
140. 

260-261. —Secs. 65, 159— Sale in execution 
of a decree for arrears of rent at the instance of a 
cosharer landlord — Interest of transferee of some 
of the recorded tenants, how far affected. 

One of several joint landlords brought a suit 
for arrears of his share of the rent ot a certain 
occupancy holding against three persons who 
were the recorded tenants. But two of the re- 
corded tenants ha»l already transferred Ihdi 
interest to the plaintiff, 

JTeld^ that the purchaser at the sale in exe- 
cution of the decree for arrears of rent at the 
instance of the co-sharer landlord purchased only 
the right, title and interest of the judgment debt- 
or, and as two of these had no interest at the 
da^e of the sale, the right of their tr«n«feree was 
not affected by the sale. Afraz MoUa 

V Kulstimiinnessa Bibi. 4 C L J 68 = 

10 0 W N 176 

Notes.— Fol: 1()CLJ201. Kef: 13 C W N 

746;9OLJ4/9,l3uWNni0. 


262. — S. 35 —Applicability to patnl taluqus — 
Patni Regulation VlH of 1819, b. 17 — Uonffict 
with 

There is no conflict between Sec. 65 of the 
Bengal Tenancy Act and sec 17 (3) of the Patni 
Regulation. ) 0 W N 468 Foil: 26 Cal 103 Dist. 

Peary Mohan Mukhopodhya v Sreenam 
Chandra Bose. 6 C W N 794. 

Notes.— Ref: 32 0ai;643=9 OWN 670 = 
11 0 0 279. 


263. “ Bengal Tenancy Act (VlII of 1885), 
$ecs. 66, 68 — Reoeipti of rent by tehsildar or go 
mash tjha-Di vision of holding. 

Where a holding is in the occupation of se- 
veral tenants at one entire rental, the fact that 
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the landlord’s ichsildar has accepted from the 
various tenants proportionate parts of the rent 
does not bind the landlord to recognise a pepara- 
tion of the tenancy in the absence of evidence to 
conm^c*" tae landlord with the receipt of any pro- 
portion itP rate of rent by the tehsildar. 

Maliarani Beni Pershad Koeri v Goberdhan 
Kocri. 6 C W N 823. 

Notes —Ref: 100 W N 216 = 8 0 W N 923= 
31 Cal 1026. 

264— Bengal tenancy Act (VIII of 18SB) sec, 
05 — Sale in execution of a decree for arrears 
—Liability of purchaser for rent for a period an- 
terior to sale-Notiflcation of sale. 

Where a tenure or holding was sold in execu- 
tion of adtciee for rent with a notice th a i .’t 
was saddled with liability for arrears of rent for 
a period anteiior to the date of sale:— that 
the purchaser washable for the rent of such period. 
24 Cal 37 ret to. 21 Cal 169 dist. Haradhan 
Cliattoraj v Kartik Chtindra Chattpadahya. 

6 C W N 877. 

265— S. 63— First charge does not do away 
with personal remedy. 

A decree-holder has in execution of a rent 
decree the light to ask for personal execution 
against the judgment debtor notwithstanding 
that he has also the power to sell the tenure in 
arrears. Bhabani Charan Dutt v Pratap 
I Chandra Ghosh. 8 C W N 575. 


266 S. 63- Contract Act (IV of 1872) sec 69- 
Con tnbution suit for-Purchascr at auction sale, 
paying arrears which fell due before purchase-Suit 
against original tenant— Privity-Maitainability. 
The Plaintiff having purchased a putni at a sale 
held in execution of a mortgage-decree saved the 
property from bAing sold in eieAution of a decree 
for arrears of rent by paying in the amount 
Those arrears included rents which had fallen 
due prior to the confirmation of the sale at whfeh 
plaintiff purchased. 


Ee7d^ that the plaintiff was not entitled to 



recover the amount of these rents froip fehh 
n&l pidmdnf Sec 69 of the Contract Apt c<^ 
plates a case where the person #ho 
payment is under no leghl liability to 
he p$.ys the money j fora^tbet^ 

I 




is 






‘H 

■ 



467 


DBSAI’S oEN'f. OIVIJL D.GBST. 1811-1912 


468 



I 


I 


I 

i 

i 

I 

j 


Bengal Acfs-f Tenancy Act VIII of 
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bound by law to pay. The PlaintiS in tins case 
wag nnder a l6gal liability to pay the rents and 
80 could not come undei see, 69 (I 0 W N 458 
»»6 C W N 794 ref to). Maharaja Manindra 

Chunder Na«dy Bahadur v. Jamaher K«m- 
ari Bibi. 9 C W N 670 = 32 Cal 64-3 

267: — S. 6)— D‘=*cree agaiast one of several 
joint tenants representing all the tenants-Kabu- 
llyat by one of several joint tenants. Where one 
of several joint tenants executed lahnhifat 
in favour of the landlord and the other 
tenants acquiesced on the representation of the 
holding by the tenant who executed ‘the lahuhn- \ 


Bengal Acts-f Tenancy Act VIII of 
1885 ) S. 65 -C ontd, 

be taken to have become absolutely entitled to 
the property, and it followed from s. 101 Transf- 
er of Property Act, that the landlord’s charge for 
rent which was for his benefit continued to sub- 
sist after his purchase. The plaintiff (mortgagee) 
might be regarded as a second mortgagee, the 
prior charge being in tlie landlord. 

S. M. Meherunnesa v Sham Sundar Bhuiya. 

6 C W N 834, 

269.~S 65-Sale of tenure out and out for rent- 
Re-sale for previous arrears, whether valid-Limi- 
tation Act (IX of 1»0S) Sch I Art 18 1— Right to 
make the application. 



at and the landlord sued him only for the rent 
and in execution of that rent decree attached 
the entire holding, and the other tenants made 
no attempt to get them recognised or^^to pay the 
arrears.* Ueld ^ — That the attachment covered the 
entire holding unless there was fraud and eollu- 
alon on the part of the landlord Hajani Kant 
Gttho V. Srimuty Uzip Bibi. 7 C W NT 170. 

267 A-S,65~Rent Suitfor-Co sharer landlords- 
S^parafce collection, effect of -Right to sue joiot- 
ly for ,^hole rent — [mplipd contract.— From the 
merefact that the co-sharer landlords have for 
a long period collected their shares of the jama 
separately, it cannot bo inferred that the paitif^s 
contracted that separate collection should go on 
for ever. There is nothing therefore to prevent 
the 00 sharer land-lords from jorning to sue foi 
the whole rent 4 Cal !«;, 17 Cal 6lr>, 9 0 \V N 14 
100WN787and3CL J 379 Ref). Akhoy 
Kit-nar Mitter v Gopal Kamini Debi. 

10 C W (4 952=33 Cal 1010. 

268-3.63 -Kent, first charge-Mortgagee 
of raiy^i holdmg, suit by-rnnsfer of Property 
Act ( IV of 1882 s. 101. ). ^ 

Where in exeontion of a deoree for arrears 
by the landlord ami the plaintiff, a mortgagee of 
nnuiied, brought a suit to enforce the mortgage 

‘be mortgagee wa, held entitled to .ntJXl 

under 

fturol i when he made the I 

parohssein execution of the rent deoree might j 


After a tenure has befen sold out and out for 
the satisfaction of cei tain arrears, a portion of 
the same tenure cannot afterwards be sold fora 
second time for recovei y of rent which had previ- 
ously a^'crued. 

Where such a sale for a second time takes place, 
an application to have it set aside under 0 XXI 
Rule 91 of th^ Civil Procedure Code, is gov<»rned 
by Art 181 Limitation Act, and time runs from 
the date when the right to make the application 

accrues Gopal Saran Narain Singh v 

Mahomed Sheikh Ashham. 6 Ind Cas 804» 
14C WK1096. 

270-Ss. 6“ 188-Suit by a' co-sharer- 
Decree for 16 annas rent-execution for plaintiff’s 
share-Traiisterability of holding, no evidence of 
Effect of sale of holing in execution. 

One of several ioint landlords obtained a decree 
for the entire IS annas rent and it was ordered 
that the plaintiff would get 4 annas and the 

Other proprietors the remaining 13 annas. The 
plaintiff took out execution only for his 4 annas 
share and attached the tenant’s holding. 

SeU that the decree is justified by authority. 
Pirld, also, that, the decree being one for the 
whoi^e rent, it was open to the plaintiff to execute 
It whether the holding was transferable or not 
and the whole tenure would have passed uuder S 
of the Bengal Tenancy Act. 

Rut as the plaintiff seeks to execute the decree 
ony m respect of his own share, he does prp. 
-eed under the Bengal Tenancy Aotfox brinjng 
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the holding to sale but he is pursuing his 
remedy as for the execution of a money decree, 
and it is for him to show that the holding is 
transferable. 

In the ab^aence ‘^f any evidence to that e£ie«t 
the sale of the holding has 'passed nothing. 22 W 
E 394; 7 Gal 1.^0=8 0 LB 446;14 Cal 201 ;35 Cal 
331 (P. C.) Eef: Ramdin Ojha v. Jodhan Pro- 
sad Singh 3 Ind Gas 29. 

271— Ss. 65, 30, 60, 181 — Enhancement of 
rent suit for— Ghatwali Chakran lands-Resump- 
tion by Go v'ernment— Transfer of Zemindar — 
Settlement, fresh, from Zemindar — Presumption 
— Occupancy raiyat. 

• Where there is not Ghatwali tenure m exis- 

tence, it having been resumed, and where there 
has been none at least for some years before the 
institution of the suit, no question arises as to any 
provision of the Bengal Tenanr-y Act affecting 
the incidents of a Ghatwali tenure, and sec. 181 
of the Act has no application. 

In order to make the rule in Sec. 50 of the 
Act applicable to a case two conditions must bo 
satisfied \ first, that the suit is one under the 
Bengal^Tenancy Act, and secomlhj, that the 
raiyat and his predecessor in interest have held 
at a rent which has not been changed during the 
twenty years immediately preceding the insti- 
tution of the suit. 

There is nothing in the na^•n^e of a Gbitwali 
tenure to shew that as long as such a tenure exi- 
sted, the presumption under bee. .60 of the Ben- 
gal Tenancy Act could not by reason of Sec. 181 
of the Act, arise. 


Bengal Acls-( Tenancy Act Vlllof 
1885 ) S 65 

A contract m contravention of S. 66 of the 
Bengal Tenancy Act, under which the tenant of 
a permanent t'^nure makes himself liable to be 
elected upon failure of paj ment of rent is bad in 
law, even though Ss. 178 and 179 are inapplicable. 

Samant Radha Charati Das v Ananta Pjfa* 
sad Das. 4 C L J 521. 

273 — S. 65 — T P. Act S. 7.3 — Property bet- 
ween mortgage-decree- purchaser and rent-d6cree* 
purchaser. 

The'i)urchaser in execution ‘of a rent decree 
has priority over the purchaser in execution of a 
mortgage-decree. A mortgagee obtained a decree 
upon his mortgage in May 1900. In June the 
landlord of the mortgagor filed a*suit for arrears 
of rent; the suit was decreed and property sold in 
execution m September l9ol. In 1904, the mort- 
gage-decree wa<i executed and the purchaser in 
execution claimed to hold the land in preference to 
the purchaser in execution of the rent decree, 
who has served a notme under S. 167 of 
the Bengal Tenancy Act. Held^ the purchaser in | 

execution of the rent-decree was entitled to hold { 

land free of entmmbrance. Gopin&ith Msha- | 

patra v Kashinath Beg (1906) 9 C L J 2^.*' I 

— S 65 — Oonflict with s. 17 (3) of the Putni 
Eegula^ion— Bent — First charge —See Ben Reg 
YHI of 1819, 8. 17 ( 3), 6 Ind Gas 371. 

— S. 65. 

See Bengal Tenancy Act S.188, Case No. (623) 

29 Cai 219. 

— S. 65 

See Bengal Tenancy Act S. 170. Case NO 
(554) 10 C W N 647 E B. 


tSemble. If with reference to a raiyat holding 
under a Ghatwal, the presumption embodied in 
Sec. 60 cl (2) of the Bengal Tenancy Act be ap- 
plied, that does not in any way affect any inci- 
dent of the Ghatwali tenure. Sec. 50 merely 
embodying a rule of evidence and raising a re- 
buttable presumption. 5 W B 216 ; 15 W B 38; 
1 B (S N) 7 and 6 C W N 94 Bistd. 

Goiin Kanta Mukhopadhya v Ram Gopal 
Mtikhopadhya. 2 C L J 379. 

272— Ss. 65, 178, 17^— Permanent tenure- 
hol'^ef-^lSieptment for nou-paytoent of rent-Oop- 


— S. 65 rl). 

See Bengal Tenancy Act S. .3 (O-Oase No (26) 
14 C W N aS9. 

274— S. 66— Suit for arrears of rent brought 
before expiry of Bengali year— Bight to eject h 
nant. 

Where a suit is brought before the expiry ot ' 
the Bengali year in respet of the arrears of rent 
for that year, the landlord is not entitled lo 
the tenant under s.66 of the Bengal Tenancy^ Act. 

Guru Dass Shut v Nand Kishore Fal. 

20 Cal 198% 
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Koties.— i?Lp:26 Cai 199. Appl 2 OLJ 5l0; 

Fob 28 0al 166. 

276"S.66-Landlord and tenant-Suit for arrears 
of rent — ExecuHon of decree for ejectment of 
arrears of rent—Extension of time for payment. 

Per Prinsep and Banerjee JJ. — The extension 
of time authorized by s. bfi, cl. 3, of the Bengal 
Tenancy Act, can be granted by the Court after 
the decree, and not only when framing the decree 
under cl. (2) of that section. The decree 
for ejectment passed under s. 66, cl. 2, of the 
Bengal Tenancy Act, need not incorporate the 
terms as to the ejectment being avoided by pay- 
ment wirhin fifteen days from the date of the 
decree. These terms are rather m the nature of a 
direction to the Court of execution. Per Prinsep 
J — The application for such extension of time 
may therefore be made by the judgment-debtor 
on a mere petition, and not in the form of an ap- 
plication for review of judgment. 

Bodh Napaia v Mahomed Moosa 

26 Cal 639=3 CW N 628, 

276 — S. 66— Sale of: defaulting tenure at 
the instance of landlord who has lost his interest 
in the estate — Rent deeree. 

S. 66 of the Bengal Tenancy Act does not apply 
to a case in which the person seeking to execute 
the decree is not a landlord at the time of the 
execution, and s. 65 is limited in the same man- 
ner as 8. 66. So where a landlord, after obtain- 
ing a decree for arrears of rent, loses hi« interest 
in the estate, ha cannot bring the defaulting 
tenure itself to sale in execution of his decree. 
Hem Chutider Bhunjo v Mon Mohini Dassi. 

' SOWN 60^. 

Notes:— Fol: 29 Cal 219; S C W N .531. Pist: 

7 0 W N 908; 31 Oil 650. Over. 33 Cal 

666. F B=10 OWN 647=3 0 L J 470. 

Not FoL 35 Cal 737 = 7 C L J 652, 

-S.67. 

See (1) Eabancement of Rent— Right to en- 
hance. 

(2) Interest Miscellaneous Oases 

Arrears of Rent. 

276A.-a P. C, (Act XIV of I882)-S. Ill--Set- 
ofE— Bengal Tenancy Act (VIII of 1885), s. 67— ^ 
Interest. 

la a suit for rent brought by a landlord, the i 
tenant defendant claimed a set-ofiE fw costs de- j 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S 67 •^Oontd, 

creed in his favour in a previous rent suit brought 
by the benamidar of the lantllord against the de- 
fendant, and in which the landlord was made a 
defends nt. 

Held — that the set-off could not be allowed. 
(10 Cal 697 and 30 Cal 1066 Dist.) 

Interest was claimed in the suit at a rate of 
more than 12 p<=*r cent, per annum, on the basis 
of a kabuliyat executed before the passing of the 
Bengal Tenancy Act, the tenant being proved to 
have acquired the holding by purchase. 

Held—thut the stipulation as to interest must 
be given effect to. Tiluk Chandra Roy v 

Jasoda Kumar Roy. 11 C W N 215. 

277— 8, 67 — Tenant holding over— OHginal 
tenancy expiring after Bengal Tenancy Act be- 
came law— Interest — Stipulation f(.r, how far 
vail’d : 

Whether the tenant holding over is a tenant 
for year to year, or whether a new tenancy 
is created for the term of the expired tenancy 
by implied contract where the tenancy expired 
after Bengal Tenancy Act emneinto force, S. 
67 of Bengal Tenancy Act applies, and the tenant 
bolding over will not be deemed to hol4 subject 
to any stipulations as to interest which though 
valid before the Act would offend against S. 67, 

Administrator General of Bengal v Asraf 
AH. 28 Cal 227 

Notes:— Ref : 32 Cal 258 F B = 9 C W N 
175 ; 31 Cal 617 = 8 C W N 446 ; 10 0 L 
JllO. 

278 — S. 67-r-Several holdings— One distraint- 
Legality of— Damages, distraint for— Legality of: 

Under the Bengal Tenancy Act a landlord cannot 
by one application apply for distraint for the rent 
of more than one holding. Under the Bengal Te- 
nancy Act a landlord cannot distrain for damages 
for non payment of rent, for hf*. was not entitled 
to damages at all unless he was awarded damages 
in a regular suit. Sheobai*at Singh v 

Novrrangdeo Nirain Singh. 

(1901) 28 Cal 364!. 
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279— Secs. 67, 179, — Interest afc a higher rate 
than 12 per cent, Per aminm™PerTriatient 
lease— Contract. 

Meld bj the Full Bench— (Ameer AH J. dissen- 
ting ) that sec, 67 <4 the Bengal Tenancy Act 
does not control the provisions uf sec. 179 of the 
same Act. 

" That in granting a permanent lease within 
the terms of sec. 179 of the Bengal Tenancy Act, 
a condition that interest shall be payable at a 
higher rate than 12 per c^nt, per annum, as al- 
lowed by sec. 67 of that Act, is permissible, B 0 W 
K B6 = 26 Cal 130 overruled. Matungini Debt v 
Makrtira Bibi. 5 C W N 438-29 Cal 674*. 

Notes:— Ref: 32 Gal749-9G WN 466 = 1 0 
LJ176. 

280— -S. 67 — Liability of auction-purchaser to 
pay interest at the rate stipulated in the kabuli- 
yat of his predecessor: 

A jama was created by a kabuliyat dated lltb 
Joista 1287 n 880) , in which it was stipulated 
that interest would be payable on arrears at the 
rate of 1 anna per rupee per mensem. It was 
sold for its own arrears in 1895. fTeXd that the 
lease being a subsisting one, the purchasers (in 
♦his case some of the landlord decree-holders) 
bought the jama subject to the terms of the lease, 
one of which related to interest. 26 Cal 315 Disi: 
Lai Gop-l Dutt ChowJry v Monmotba Lai 
Dutt Chowdhry. 9 C W N 175 = 

32 Cal 257. 

Notes:— Ref: 1 1 0 W N 216=7 0 L J 24. 

281.— Ss 67, 178 (3) (h)— Ahwab puja ex- 

peneses-Road cess if abwab-Interest at rates high • 
er than 12 per cent— Contract to pay, if enforce- 
able — Unconscionable contract. 

Pujakharacli or expenses for a puja, agreed 
to be paid in excess of the rent, is an abwab and 
cannot be enforced. Road cess is not an imposi- 
tion on the tenant by the landlord in addition to 
the rent, but a tax imposed by G-overnment, and | 
it docs not come within the definition of an ab- 
wab contained in s 74 of the Bengal Tenancy Act. 
A contract to pay more than the proportion pay- 
able by the tenant under the Road Cess Act is 
not illegal, 4 Cal 576 and 3 C L J 337 ref to. The 


Bengal Acls-( Tenancy Act VIII of 
1885 ) 5.67 ^Gontd, 

provisions of s 178 (3) (h) arc applicable to the 
case of a kabuliat executed after the passing of 
the Bengal Tenancy Act. Parties ought not to be 
allowed to nullify the effect of s 178, Sub. s 3, oL 
(h) by contracting themselves out of the provi- 
sions of 8 67 of the Bengal Tenancy Act which 
limits the in<-erest to simple interest at 12 per cent 
per annum by the device of making the rent pay- 
able otherwise than quarterly. A contract made 
after the pas'iing of the Bengal Tenancy Act is 
not enforceable in so far as it provided for pay- 
ment of interesVat rates higher than 12 per cent. 
22 Gal 214 dist. Even if it were open to the par- 
ties to contract themselves out of the provisions 
of S 67 of the Bengal Tenancy Act, a contract to 
pay interest at the rate of 75 per cent, for arrears 
of rent payable for land, for which arrears the 
landlord has good security in holding on which 
these arrears are a first charge arid which he can 
recover in other ways is an unconscionable one 
and is one which ought not to be enforced. 

Narendra Kumar Ghose v Gora Chand 
Joddart 3 C L J 391 = 33 Cal 683. 

282.— Bengal Tenancy Act (VIII of 1885), 
secs. 67, 179— Interest. 

Where in a previous suit for rent the Court erro- 
neously held that interest exceeding 12 per cent, 
per annum was not recoverable from a perma- 
nent tenure-holder in a permanently settled area 
although the kabuliyat stipulated for the pay- 
ment of such interest: That in a subse- 

quent suit for rent the <^rrorneous decision in the 
former suit would not operate as res judicata. 

Aillmunnissa Chowdhrani v Shyama Cha- 
ran Roy 9 C W N 466. 


283.-Ss67 and 
rent— Orissa. 


178— Interest on arrears of 


In Orissa where the provisions of s. 67 of the 
Act have been extended but not those of s 178, a . 
contract may be made between a landlord and a 
tenant, modifying the provisions of S.67 with re- • 
gard to the payment of interest on arrears of rent, 

Gohittda Chandra Mahapatra v Chaudhury 
Ram Chandra Nisanka Mahapatra . ^ 

13 C W N 95= 4 lad Cas 334. 

, - . " ^ i 4' Ms ’ 'r I ’’ 

284. — S 67 — Interest on arrears of rent — Te- 


nacy created before the pi 


VIII of 
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18S5-ApportionmeQt of renfe and recognition 
of interest by landlord, effect of. 

Where the tenancy was created before the 
passing of the Bengal Tenancy Act and there 
was an agreement to pay interest on the arrears 
at a certain rate, the liability to pay interest will 
be governed by such agreement and not by sec- 
tion 67 of fhe Act, though there has be^^n a subse- 
quent distribution or an apportionment of rent 
and recognition of the tenant’s acquisition of in- 
terest in the holding by the landlord since the 
passing of the Act. The effect of such distribu- 
tion or apportionment of rent and recognition of 
interest is not destructive of the original obliga- 
tion, nor does it bring into operation the provi- 
sions of section 67 of the Act. Madhutnala v j 
Alfuzaddt Kazi 10 C L J 45=13 C W N 962 ; 

=2 Ind Gas 415. I 

Notes:— /^ef.‘ 3 Ind Gas 306=11 C L J 56= 
UO WN336. 

-S67. 

See Bengal Tenancy Act s 54. Case No (231) 
35 Gal 34 {F B). 

-S 67. 

See Bengal Tenanev Act s 68. Case No (236) 
11 G W N 110. 


See Bengal Tenancy Act s 17.9. Case No (597) 
29 Gal 674. 


See Bengal Tenancy Act s 61. Case No (25 1) 

7 C W N 720. 

285.-8 68 — Interest — Damages. — 

In a suit for rent in kind plaintiff is not entitl- 
ed to damages at a higher rate than S6 per cent 
under s 68 uf the Bengal Tenancy Act 

Apurba Krishna Roy v Ashutosh Dutt 
9 C W N 122. 

-S 68. 

Sec Bengal Tenancy Act s 66. Case No (263) 
6 OWN 823. 

-s. 69. 

286.— Deposit of crops by order of Collector- 
Suit against depositaries— Bight of suit-Privity- 
^Ws^ctioix of Civil Court. 


Bengal Acts-( Tenancy Act VIII of 
1885) S. 69 Gon^d, 

1 In the course of proceedings held under s& 69, 
and 70 of the Bengal Tenancy Act (VxII of 1885} 
J the landlord’s (ticcadai’s) share of the produce was 
g deposited by the Amin, by order of the Collector, 
g with two persons. The depositaries executed and 
J delivered a receipt to the Amin. Some time after 
. the ticcadar made an application to the Collector 
in order to obtain his share of the producejbut on 
t a representation being made by one of the deposi- 
. taries that the crops (with the exception of a 
} small portion) had been destroyed by rain, the 
Collector declined to grant any relief to the tioca- 
; dar. The ticcadar than brought this suit against 
. the depositaries for recovery of the value of the 
. crops deposited. Held, that the receipt executed 
' and delivered to the Amin established privity bet- 
! ween the plaintiff and the defendant 
so as to enable the former to maintain 
the suit. Held, also, that the suit was main- 
tainable m the Civil C^urt. Ss. 69 and 70 of 
the Bengal Tenancy Act refer to and contemplate 
proceedings between the landlord and the tenant. 
When a plaintiff seeks relief, not rgainst his te- 
nant, but against a third parfy, depositary or bailee, 
the suit is not barred by anything contained in 
those sections Jaga Singh v Ghooa Singh 

22 Cal 480. 

Notes:— Ref: 32 Cal 423. 

287. — Ss 69-70 — Suit by landlord against a 
third party:— 

8s 69 and 70 of the Bengal Tenancy Act refer 
to and contemplate proceedings between landlord 
and tenant, and do not bar a suit by the land- 
lord against third paity. 22 Cal 480 Fol. 

Ghhedi v Chhedan 32 Cal 422. 

288. -S.69. 70 and s. 188 — Rent bhaoH or nugdi 
—Jurisdiction of Deputy Collector. 

When there is a Tjona fide disf ut^ as to the 
nature of the rent. i. e.. whether it is bhaoli and 
nugdi, the Deputy Collector has no jurisdiction 
to proceed under the provisions of ss, 69 and 70 
of the Bengal Tenancy Ac**. An application 
under s, 69 of Bengal Tenancy Act cannot be 
‘ made by some only of a body of landlords, such 
an application being authorized by the provi- 
sions of the Bengal Tenancy Act, and not by 
those of the Civil Procedure Code. Nuktieda 
Singh V. Ripu HaiPdan Singh 4 G W K 2S9. 
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289. — Bengal Tenancy Act (VI II of 1885) 
Ss, 69 and 70, 0 2 r 2 ( 1882 Sec. 43-Rent for 
successive years. 

A, a landlord took proceedings against a te- 
nant B for recovery of the rent of the year 1305 
by appraisement of the crops under Secs. 69 and 
70 of the Bengal Tenancy Act and realised his 
dues by execution. B then sued to set aside the 
proceedings as held without jurisdiction and ob- 
tained a decree for restitution. Meanwhile , A had 
sued and obtained a decree for 1806. After being 
compelled to make restitution, A sued for the 
rents of 130.5 and 1307. 

HelA; That claim for 1 805 was barred by Sec, 
43 0 P C as it had not been included in the suit 
for 1306. 

Sec 43 C P C includes accidental or involun- 
tary omissions as well as acts of deliberate re- 
linquishment and cannot be controlled by any 
considerations of the motives of the party to 
whom it is to be applied. 

The claim for rent for several successive years 
constitutes one whole claim in respect of the 
cause of action within the meaning of S. 43 0 P 
C even though the claim for one year be taken to 
have been extinguished by satisfaction and sub- 
sequently revived by cancellation of such satisfac- 
tion (11 M I A 551 Pol; 12 Oal 50, 12 Cal 482; 12 
MIA 244 Appeal). Syed Abdulla v Hurki- 
slieii Singh 2CLJ i«0. 

290. — Bengal Tenancy Act (VIlI of 1886), s 
69, applicability of — Rent, deposit of— Bengal 
Tenancy Act (Vlll of 1885), Sch. IIU Art 2 (slJ 
— Onus — Notice, service of by post, presumption 
— Fact, question of — Order sheet ex parte entry 
in, evidentiary value of. 

The Court is not precluded uuder s. 13 of the 
Civil Procedure Code from trying an issue whe- 
ther the rent of the bolding is payable entirely in 
cash or partly in cash and partly in kind, as it 
was not directly and substantially in issue in a 
previous litigation between the same parties, 
where the substantial relief sought was a declara- 
tion that the appraisement made by the Collec- 
tor under s. 69 ot the Bengal 1 enancy Act was 
invalid. 

S. 69 of the Bengal Tenancy Act is applicable 
tl^e ^siimptioiq. that the rwb i^ taken h^ 



Bengal Acls ( Tenancy Act Vlll of 
1885 ) S. 69 -Voncld, 

appraisement or division : the only matter in 
controversy between the parties is as to the 
quantity, value or division of the produce; the 
section ceases to be applicable when there is a 
hona Me dispute as to the character of the hold- 
ing itself. Mir Tapurah Hosaein. v Gopi 
Narayan. 7 C L J 251. 

~-Ss. 69, 70. 

Sec C P 0 O 2 r a 27 Mad 116. 

291, — S 70— Appraisement — Collector, order 
of — Finality of order. 

To make an order of the Collector, under 
s. 70 of the Bengal Tenancy Act final, it must be 
an erder in conformity with that section and 
enforceable as a decree under clause 6. In the 
absence of such an order, it is competent to the 
Civil Court to adjudicate upon the question whe- 
ther the rent is to be taken by appraisement or 
division of the produce. Kailaspati Narain 
Singh V Gango Singh 10 C L J 599. 

~s.72. 

Sec Landlord and Tenant — Transfer by 
Landlord. 

292. — S. 72 — Transfer of Landlord’s interest 
—Liability to pay rent— Payment to transfer— 
Notice by transferor and not by transferee. 

Where a landlord transferred his interest to 
another person and the tenant got notice of the 
transter from the transferor, but the transferee 
did not give any notice: -That the pay- 

ments of rent made by the tenant to the tans- 
feror after such notice were not valid payments 
and the transferee was entitled to claim the 
same from the tenant. The obiect of Sub-S. (2) 
of 8. 72 is to relieve the transferee landlord from 
the necessity of giving notice to each tenant ia- 
dividually. It does not say that such a notice* 
shall be a necessary notice. Nobin Chandra 
Chowdhury v Surendranath Ghoah. 

7 C W N 4^54. 

-s. 73. 

See Right of Occupancy— Transfer 6f Right 

293.— S. 7.3— Collection charge&^Ren,t--for 
abwab. 
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Bengal Acls-( Tenancy Act VllI of 
1885) S. n-Goncid. 


On the construction of a lease "Held — that a 
certain sum described ss collection charges as 
forming part][of the rent and as not an abvi ib 
17 Cal 72t) dist 11 Oal 175 8 Cal 730 ref 

Radha Churn Roychaudhuri v Golap 
Chandra Ghose 8 C W N S29=33 Cal 834 


Notes -h oil new N 81 Kef 12 GW N 
1086=8 C L J 261 


See Cess 


294 — S 74-— Illegal cess not consolidated 
with lent— Decree for the rent and cess— Right 
of landlord to reco\er it on ‘^ubsc juent occasion 


If any portion of the suras claimed from the 
tenants is an illegal c< ss which has never been 
consolidated with rent it 1 1 not lecourable even 
if at any previous stage it has been decreed by 
pidicial decision 17 Cal 267 foil Wooniesh 
Chundra Maitra v Baroda Das Maitra 
(1898) 28 Cal 17 at 21 


295 -S 74 Suit by landloid for illegal cesses 
collected by agent— Contract An Ss 217 and 218 
A landlord s agent is liable to pay the Hi d 
lord any sums collected by the agent from the 
tenants as Khurcha or illegal cesses and a su t b^ 
a landlord for recovery of sums against his agent 
will lie. Nogendra Bala Dasi v Gurudo^'^al 
Mukhopadhya 7 C W N 535 = 30 Cal 1011 


296— S 74 — Batta forming a part of rent 
— Batta claimed onadditioial rent fir increased 
area m the possession of tenant, how far part of 
rent 


Thh mere fact that batta f oi mod part of the 
rent originally fixed and so was not illegal will 
not make hatfa in respect of additional rent for in 
creased area found m tenant s pos8es«io^ on 
measurement part of such additional lent and 
consequently legal Jotindpa Mohan Tagore 
V Chundpa Nath Sahai 6 C W N 360 


Bengal Acts c Tenancy Act VIII of 
1885 ) S. 74 Uuntd. 

Abw lbs are not recoverable from a perma- 
nent tenure holder under a lease created before 
Bengal I enaiK y Act carae into operation They 
could not bp reuneied under Regulatum V of 
1812 ind ‘\ct V of 1869 and cannot be recovered 
under b 179 of the Bengal lenancy Act owing td 
the opeiation of cl (4) of 2 of the Act 

Apupna Churn Ghose v Easam Ali 
10 0 W N 527 


298— S 74 scope of -Bengal Tenancy Act 
(VIII of 1885 ) s 7^^— Road cess — Abwab — 


A contract by which a tenant, as between 
himself and bis landlord, undertakes to pay the 
whole road cess is not illegal & 41 of th<^ G ss 
Act IS neither exhaustive nor prohibitive and does 
not invalidate such a contract Road cess is not 
an (l1 u ab within the meaning of s 74 of the 
Bengal lenancy Act 4 Cal 576 Tol 
Ashutosh Dap v Amir Mollah 3 C L J 337 


Notes —Ref 12 OWN 151=8 C L J 625 
"13 Oal 683 = 3 C L J 391 


299— S 74 — Rent suit for — Money rent or 
produce rent — Aal ilnjaf construction of— Esti- 
raite of value— P 13 ment of interest) in default — 
Bengal lenancy Act ( VlH of 1585) S 74^ 
Under a iociiraent the tenants agreed to pay 
every year 80 f ottahs of paddy and 10 cottahs of 
kalai mtaHured by a cottah of 14 seers as the 
landlord s share that if, owing bo any occur- 
I rence, we fail to give the same, then we will pay 
you its price amounting to Rs 30 in the month 
of that very year JBeld that estimate of the 
value was not intended to modify in any way the 
terras of the contract between the parties, which 
was that the tenants should pay a yearly rent in 
kind and that on their failuie to do so they 
should pay its price 


There was a clause m the above do'ument 
providing for payment of intere t at a certain 
rate per month. 


297-Ss74, 2(4), 179 Abwabs Peimanent tenme 
holder under lease created before the Act bfcipula 
tion to pay the price of 3 cocoanutsand render one 
day s personal service over and above rent if 
enforcible— Regulation V of 1812, $ 3 Act X 
of 1869, 8 10. 


Meld, that S 7 1 of the Bengal Tenancy Act 
had no application Slieikh Isaf v Gopal 

Chundep Dey 32 C L J 593 = 8 Ind Cas 896^ 


See Bengal Tenancy Act s 67 Oa^e No (281). 

38 Cal 683, 
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Bengal Acls-( Tenancy Act VIII of 
1885) S. Ik-Gonoid. 


Sec Bengal Tenancy Act s 52 Case No (219) 
6 C WN 360 


See Bengal Tenancy Act s. 1 1 Case No (62) 

12 C W N 175 


See Bengal Tenancy Act s 2 cl (l) Case No 
(12) 10 C W N 527 


See Bengal Tenancy Act s 23 Case No (122) 

8 C W N 754^. 


Sec Bengal Tenancy Act s 23 Case No (122) 

8 C W N 754 


See Appeal— Acts -Bengal Tenancy Act Oases 
Nos (34 A, 3S) 18 Cal 271, 

19 Cal 485 

300— S 84— Acquisition of land by landlord 
Eeasonable and sufficient purpose— Collector’s 
certificate-Civil Court 3 irisdiction and functions 
— The proprietors of a talukh had const noted an 
indigo factory and employed an iiuropean mani 
ger They applied undei s 84 of the Bengal 
Tenancy Act, to acquire by compulsory sale a 
small piece of land made up of parts of several 
raiyati holdings within his estate Ihe appii 
cation was opposed by the proprietors of another 
indigo factory who had taken under leases the 
greater part of the land<» of the village, including 
the holdings within which this small piece of land 
was comprised from the raiyats The collector 
of the district granted a certilficafce under s 84, 
that the purpose for which the Und was acquired i 
was reasonable and sufficient The Munsiff tried ' 
the matter as a disputed question of fact and 
came to the conclusion that the purpose alleged 
was not reasonable and sufficient and declined to 
authorize the purchase The District Judge on 
appeal, reversed the Mansifs finding EM, that 
section of the Act gives a right to appeal, the 
order of the District Judge was without juris i 
diction, and must be set aside iHeld by 
Frinsep and Ameer Ah, JJ (Petheraip 0 J di^- | 

R G. G. 3^ 

. 4 * I 


' ■ '-I % 

^ I ' ' ' • t"' ■ ■ 


I Bengal Acls-f Tenancy Act VIII of 
1885)8.84 -Concld^ 

sentmg )— The certificate of a Collector under s 
84 IS not conclusive as to the reasonablent ss or 
the sufficiency of the purpose for which the land 
IS to be acquired, but the Civil Court is competent 
to hold a judicial inquiry to determine the grounds 
on which a certificate is granted. The purpose 
must huve a direct relation to the good of the 
particular holding and objects which might have 
a remote or speculative bearing upon the estate 
seem to me to be foreign to the scope of the Act. 

by PethCram 0 J— The jurisdiction of the 
Collector under s 84 is final and the Civil Court 
has only to decide, about the settlement of 
amount to be paid for the land aud the question 
whether the land is hona Jide required for the 
alleged purpose. The words “ Sastisfied on the 
certihcatc ” mean that the Civil Court is to be 
sitisfied on the certificate alone, and is not at 
liberty to take other evidence on that question 
but is to accept the decision of it by the Collector 

as final Goghun Mollah v Rameshur Narain 
Mahta 18 Cal 271. 

Notes— Fol 19 Cal 485, 9 OWN 472. 

301— Bengal Tenancy Act (VIII of 1886) s. 
84— Acquisition of land by landlord for building 
purpose— Right to apply— Increase ^'f revenue— 
Sufficiency and reasonablei ess ot purpose— 
Collector s certificate not conclusive 

A person who is not the immediate landlord 
oE a holding cannot make an application for 
icquisition of land under sec 84 of the Bengal 
Tenancy Act on the ground that by the acquisi- 
tion the revenue would be increased and conse- 
quently it would be for the improvement of the 
estate 

That the purpose was not reasonable 
md suffi lent within the meaning of sec 84 

The Collector’s certificate as to whether the 
purpose 18 reasonable is not conclusive, feh« 
Civil Court should hold an enquiry as to the 
reasonableness and sufficiency (IS^Cal 271 Pol.) 
Narain Mahto v Tekait Brojo Beharjr Singh/ 

9 C W N47i 

-S 85 ^ 

Sec Landlord and Tenant— JTrans&r 
Tenant. ’ 26 (^c 46. 

302— S 85— Lease by tpnant few a penod 
longer Ijb^n <) years— Yalia^ aA be^erii land- 

■■I i 


■.? 
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Bengal Acls-( Tenancy Act VIII of 
1885) S. 85 Oontd. 

lord and transferee Validity between parties to 
the transfer. 

A lease by an occupancy tenant tor more 
than 9 years is altogether void, as the registration 
necessary to make it valid is against the provi- 
sions of 8, 8.5. It is inAperative not merely as 
regards the landlord but as between the grantor 
and the grantee. Gopal Mondal v Eshan 

Chtinder Bannerjee. 29 Cal 14*8. 

Notes:- Hef: 6 C W N 91d; SOWN 18<>; 

1 1 C W N 190. Eel: 6 0 W 377. Fol: 

9 0 L J 76; 36 Oal 2,56 = 13 OWN 183. 

303— S. 8,6 (3) -Sub-lease before Act, effect of. 

A sublease for more than nine years executed 
before the Act, is valid as oetwt^en the partis to it 
though it ma}’’ be voidable at the option of the 
landlord. Gopal Mondal v Eshan Chunder 
Bannerjee. 29 Cal 148. 

Note8:-Tlef.-6C WN916; 8 C W N 136; 

11 C W N 190. Eel: 6 0 W N 377; 

Pol. 9 0 L J 76; 36 Cal 2.66 = 13 OWN 

183. 

304*8. ^5.lTuder*Eaiyat — Sub-lease by raiyat 
for indefinite period of holding— Validity— Right 
of landlord to eject sub lessee. 

A raiyat grantel a sub lease from year to year 
in respect of a portion of his holding. Tne sub- 
lessee having been dispossessed by the landord 
under whom the raiyat held, sued for reco^-ery of 
possession. 

that he was entitled to recover. The sub- 
lease was not void for all purposes, and so long 
as the raiyat’s interest subsisted, his landlord had 
no right to eject the sub-les^^ee. 

A sub-lease granted by a raiyat is void only 
under the circumstances specified therein as 
against the landlord, but is not necessarily void 
so far as the parties themselves are concerned. 
It does not bar the creation of a right in the 
under- raiyat to the extent of the right of the 
rayiat himself. (29 Oal M8; 6 0 WN 377. 
relied on; 26 Cal 46; 6 0 WN 916; GOWN 919; 

11 0 W X I9u uist) Tamijuddi v Ajgaf 
Howladar. 13 C W N 183 = 36 Cal 256= 

1 Jnd (Jas 942. I 




5 , 




Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 85 

305— 8.85 (3)~-‘'8id>-Iease shall not be valid” 
—Meaning— Void or void only as against land- 
lord. — 

The words ‘sub-lease shall not be valid’ in S. 
85 (3) mean that the sub-lease shall not be valid 
against the landlord. Madan Chandm 

Kapali v Jaki Karikar’. 6 C W N 377. 

Notes:— Ex: 8 0 W X 136; 139; 140. Ref: 
11 C VV N 190. Fol: 36 Cal 256; 9 0 L J 
76. Eel; 13 OWN 183. 

306 — 8. 8“ Cl. 2 — Under-raiyati lease— Term 
exceeding nine years— Validity— Ejectment suit 
by rai^^at— Notice. 

Cl. 2 of S. 85 of the Bengal Tenancy Act has 
not been enacted merely for the protection of the 
superior landlord. A sublease by a raiyat for a 
term exceeding nine years is invalid even against 
the raiyat. 29 Gal 148: 6 0 W M 377 dist. 
BasarattlUa Handle v Kasirunnissa Bifoi 

11 C W N 190. 

Notes.— Dist: 36 Cal 256; 13 OWN 18i fix. 
13 C W X 36. 

307— S, 85 -Registered mokurari under raiyati 
lease— Under raiyat s dispossessed by strangers-- 
Bnit to recover possession— Proof of title if neces- 
sary: 

Where certain p'^rsons m whose favour an 
occupancy raiyat had executed a registered raoku- 
rari pxttah weie in possession of the holding ad 
tenants of th" ocoupancy raiyat when they were 
di«poss8ssed by the defendants who had no title to 
the land— That assuming that the perma- 
nent mokurari under raijiti lease was void under 
S 85 of the Bengal Tenancy Act, it was open to 
them to prove then tenancy aliunde. — 1C, W.N, 
218(1896)6 0. W. N. 916 (1902) foil.— 'that 
their suit to recover possession of the holding 
from the defend ints who were trespassers should 
succ^^ed upon proof of their bare possession when 
iisposaessed.— 6 Bom 2l5 (1882) foil. Banka 

Bcliapy Christian v Raj Chandra Pal. 

(1907) 14 C W N 141. 

308— Sec.85 (3) Sub-lease for more than nine 
^ ears— Sub tenant if can question validity. 

The w^rd^ ip sub-seotion (B) of section SS q£ 
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Bengal Acls-c Tenancy Act VIII of 
1885 ) S 85 ^Oontd, 

the Bengal Tenancy Act “snb-leas*^ shall not be 
valid for more than nine years from the commence- 
ment of the Act” apply only as between the 
sub-tenant and the land-lord. They do not apply 
as between the tenant and the sub-tenant. 29 Cal 
148: 6CWK377 Foil. 

Blpin Behari v Amrita Lai Bhattacharji. 

9CLJ76=3Ind Gas 685. 

809 -S. 85, sub-seetions (1) and (2)— perma- 
nent lease by raiyat— Sab -lease, invalidity of, 
who can question — Estoppel — Previous posses- 
sion — Specific Belief Act (I of 1877), S. 9 — Eject- 
ment. 

S. 85 of the Bengal Tenancy Act defines the 
restrictions on sub-letting by a raiyat. The first 
two sub-sections must be read together. 

The question of in validity of a sub lease 
granted in contravention of the provisions of sub- 
sections (1) and (2) of s. 85 can be raised only by 
the landlord of the raiyat. 

An under-raiyat who holds under a permanent 
lease granted by a raiyat, can successfully main- 
tain a suit for possession or defend his possession 
against the raiyat. 

In the case of a contiact between 
the grantor and grantee, a question of estoppel 
may arise. 

Whether a plaintiff is enti^-led to a 
decree for recovery of possession on acconn*’ of 
previous possession in an action in ejectment not 
under s. 9 of the Specific Belief Act. 6 C W K 
916; ref: 26 C W N 919, doubted. Manik Borai v 
Bani Charan Mandal. 18 C L J 64?9. 

3t0— S, 85 (3)— Ejectment — Holding over — 
Under-raiyat, if can be forcibly ejected. 

The representatives in interest of the raiyats, 
who granted a lease to under raiyats, arS not 
entitled, as between themselves and the under- 
raiyats, to take up the position that the grant was 
inoperative. 

The tenancy of an under-raiyat who has been 
allowed to bold over after the termination of nine 
years from the commencement of the Bengal 
Tenancy Act and to continue in occupation as 
tenant is to he terminated in accordance with the 
provisions of the law, and till such steps have 
been taken j he cannot be foidbly ejected from the 
land. 29 Cat 148; 6 C. W. H. 877 ; 36 CaL 256; 


Bengal Acts-r Tenancy Act Vlll of, 
1885 ) S.85 -Gontd^ 

9 C. L. J. 76, Fol ; 11 0. W. N. 190, Dist. 6 C. W. 
N. 919. Dist. 

Arab Ali v Rachimuddi 18 C L J 656. 

311 — S. 85 — Lease to an under-raiyat for nine 
yoars — Stipulation to give a fresh lease on expiry 
of the term, whether valid — Under raiyat — Eiect- 
ment. 

A stipulation in a lease executed by a raiyat 
in favour of an Under-raiyat, to the eftect that, 
after the expiry of the term of nine years, for 
which the lease was granted, the raiyat would 
grant the under-raiyat a fresh lease of the land 
is valid, and is not in. contravention of the terms 
of S. 85 of the Bengal Tenancy Act. 

Held further^ that the under-raiyat could not, 
on the expiry of the term, be ejected without an 
offer of a fresh lease on a fair rent. Alt 

Mahammad Bepari v Nay an Rajah Bhuiya. 

15 C L J 122. 

312-S. 85-lf a tenant leases out a portion of his 
holding in ijara for five years and the leasee is 
put in possession of that portion and there is no- 
thing to show that the lessor intended to aban- 
don the holding, the lease granted to the lessee” is 
one which the lessor was within his rights in 
granting, and the lessee is entitled to recover pos- 
session from the landlord who had ejected him 
from the land. 10 C W N 199; 3 C L J 222 Dist: 
Mahomed Tagu v Choa Lai. 7 Ind Cas 750. 

--S. 85 <fe S. 86 cIs (5). (7) 

See Bengal Tenancy Act s. 22. Case No (116) 

2 C L J 570. 

~S. 85 (2). 

See Bengal Tenacy Act s, 48. Case No (172) 

2 C L J 540. 

-S. 85 (2). 

See Bengal Tenancy Act s. 22. CasA (mj 

31 Cal 932. 

~S. 85. 

See (1) Bengal Tenancy Act s.l67.CaseNo(621) 

28 Cal20k 

r2) Bengal 3 enancy Act s. 22 (1), Case 

28 Cal 205. 

(3) Bengal Tenancy Act s.49-Case ^*0(180). 

6 C W N 919. 
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Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 85 -Ooncld, 

(4) Bengal Tenancy Act s.22. Case No (114) 

13 C W K 913. 

(5) Bengal Tenancy Act s.49.Case No (190) 

8 Ind Cas 65. 

-~S. 86. 

Se« Landlord and Tenant — Liability for Rent. 

19 Cal 790. 

-86, 87, 88:~ 

Scc Landlord and Tenant 8 C W N 315. 

313 — S. 86 — Occupancy-holding, surrender of. 

There may be valid surrender of an occupancy 

holding without a written document. S. 86 does 
not prohibit such procedure. Khankar Abdur 
Rahman v. AH Hafez, 28 Cal 256= 

5 C W N 351. 

314— Ss, 86, 171—Surrender by raiyat — 
Under raiyat in possession having paid rent due 
by raiyat— Mortgage— Ejectment. 

Where a raiyat surrendered his holding at a 
time when the holding was in possession of the 
under-lessee of the raiyat under S. 1 71 of the Act. 

JBM that the superior landlord’s claim to 
Ma^ possession by virtue of the suncnder shoidd 
be post-poned, till the amount due to the under- 
lessee by virtue of the mortgage under the opera- 
tion of law under S. 171 is satisfied. 

Nabadip Chandra Pal v. Bhairab Chandra 
Dhar. 13 C W N 97-4 Ind Cas 325. 

315— Ss. 86, 161-Sale of a part of a occupan- 
cy holding is not an incumbrance within the 
meaning of S. 161. 

A part surrender of a holding by arrangement 
with the landlord as provided by cl. 7 of S. 86 is 
valid. 

Defendant No. 2 sold a portion of his non- 
transferable occupancy bolding to defendant No. 

I who did not pay rent for the part purchased, 
and defendant No, 2 surrendered the portion sold 
to the plaintiff, his landlord, who brought a suit 
for ejectment of defendant No. 1. 

Held, that the landlord plaintiff was entitled 
to liUaa possession. 5 Ind Gas 116 11 0 L J 16* 

14 C W N 229 Pol: Ananda Mohan Roy Chow- 
dhury v Guru Dayal Saha. 7 Ind Cas 19. 


Bengal Acts-r Tenancy Act VIII of 
1885 ) S. 86-Oo/icia. 

Bengal Tenancy Act S. 86 (7)— “ Incum- 
brance.” meaning of — Transfer of non-transfer- 
able holding— Effect. See Landlord and Tenant 
11 CL J16=14C WN22i9. 

-S. 87. 

Sec I landlord and Tenant — Abandonment — 
Relinquishment or Surrender of Tenure. 

316— S. 87— Construction of s. 87.— 

The provisions of s 87 of the Transfer of Pro- 
perty Act are not exhaustive, 

Samujan Roy v. Mahaton, 4 C W N 493. 

Notes:— Bef: 11 0 W N 811; 34 Cal Gf-Q; 12 
C WN 899 = 7 0 L J 72. Fol. 7 0 L J 78; 
33 Cal 1219. 

317 — S. 87-not exhaustive — Abandonment, 
a question of intention — Mortgage of non-trans- 
ferable holding. — 

The first sub-section of section 87 of the Act 
shows that abandonment is the effect of the act 
of the tenant in vacating the holding without 
making arrangement for payment of his rent as 
it falls due, and for cultivating the land. 

Whether there is abandonment or not in any 
individual case is a question of intention to be 
determined upon the facts of the particular case. 

In order to effect a legal abandonment and 
to allow a valid re-entry by the landlord, service 
of notice under sub-section 2 of section 87 of the 
Act is not necessary. The only effect of the 
service of notice is to make it obligatory upon 
the tenant to have a speedy determination of 
the question whether there has been an abandon- 
ment or not. 

Section 87 of the Act is not exhaustive and a 
landlord is not a wrong-doer merely because he 
re-enters upon the holding before he has follow- 
ed the procedure laid down in that section. 

When the holding is a non-transferable one, 
and the ryot executes a mortgage, the mortgage 
is inoperative as against the landlord, but as bet- 
ween mortgagor and mortgagee, the mortgage is 
operative. 4 C W N 679 Ref: 

Where the mortgagee of a non-transferable 
occupancy holding purchases the holding fn^exe* 
cutioE of his mortgage decree and ^"|08sea-^ 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 87 "Oontd, 

Bion, the possession of the tpri ant mortgagor com- 
pletely ceases, and the holding passes into the 
occupation of the mortgagee. As against the 
landlord, the mortsragee auction-purchaser is a 
trespasser. The landlord »s entitled to sue him 
and to obtain a decree for ejectment; in suit the 
tenant who is not in occupation is not a neces- 
sary party. 

Under the ciicumstances of the case, the aban- 
donment of his holding by the tenant, although 
due to the execution s*»le, is a voluntary one. 
Ram Pershad Kocri v. Jawahir Rov, 

7CL J72=12 CWN899. 

Notes:— Ref: 11 C L J m. 

318— ^. 87 — Ejectment, suit for-Occupancy- 
raiyat, sale by — Non-transferahle right of occu- 
pancy — Abandonment, what amounts to — Pos- 
session of original tenant — Khas possession-— 
bub-lease from purchaser. — 

Mere sale of a right of occupaney to a third 
person, notwithstanding that the vendors remain 
in occupation of the land under a sub-lease from 
the purchaser, does not amount to abandonment 
in law and the landlord is not entitled to re-enter 
by ejecting the original tenants. (^9 0 W N B79, 
9 Oal 648, Pol.; 22 W R 22 i2ef; 4 Cal 925, 24 Cal 
S12Dist.). MadapMandal V. 

Mahima Chandra Muzumdap. 3 C L J 34*3= 

33 Cal 531. 

Notes.— Ref: B3Can219=10 0 W N loS3, 
12 C W N 899«7 C L J 72, 1.4 0 W N 220; Dist: 
34 Cal 689=11 OWN 811 = 7 0 L J 78. 

319 — Section 87 — Uuder-lease — Forfeiture. 

Where a raiyat holding a non-transferable 

holding transfers it to a third person, but remains 
in occupation of the land as his vendee’s under- 
raiyati, repudiates his relation as tenant, refuses 
to pay rent to the landlord of the raiyati holding 
and maintains his right to transfer a non- trans- 
ferable holding and seeks by suit to re-occupy 
the land not as his (landlord’s) tenant, but as the 
under-tenant of his vendee, his suit must 
fair. The case is not one of abandonment under 
Section 87. 

If the raiyat transferee is willing to revert to 
th^ former state of things, to reoccupy the land 
^ anid pay rent to the landlord, then a suit for 
/ is tnaintainableagaiust Mie laudjord. 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. bl-Obncid. 

The transferee of a non-transferable raiyati 
holding is noT a tenant of ♦he landlord and has 
ro legal connection with the land. 

The provisions of section 87 are not exhaus- 
tive. Rajani Ranta Biswas v. Ekkari Dass. 

7 CL J 78-34 Cal 689=11 C WN 811. 

Notes— Ref 7CLJ72 = 12 OWN 889. 
Expl. U C W N 220=5 M L T 276, 

320 — S. 87 — Due couise of law. 

A landlord, ho proceeds 1o take possession 
of a holding after service of notice under s. 87 
of the Bengal Tenancy Act, on the allegation 
that there has been an abandonment by the 
tenant, does so at his own risk He cannot be 
said to take possession in due course of law, so 
as to bar a suit by the tenant for recovery of 
possession under s. 9 of the Specific Relief Act. 
Supcsh Chandra Mookerji v Srimati Ne«a 
Bibi. 11 C L J 433=6 Ind Cas 558. 

321— S. 87 — Whether applicable to land part- 
ly horticultural and partly homestead — Eject- 
ment — Transferee of non-transferable holding. 

S. 87 of the Bengal Tenancy Act contemplates 
cases in which there is cultivation of the holding 
by the tenant, and consequently a holding, consi- 
sting of land partly horticultural and partly home- 
stead, does not strictly come within the purview 
i of that section. 

When the tenant of a non-transferable holding 
executes a usufructuary mortgage of it. places the 
mortgagee in possession, abandons the holding 
and leaves the village, the Ian ilord is entitled to 
treat the mortgagee as a trespasser and to ask for 
ejectment, although the case does not come within 
the purview of S. 87 of the Bengal Tenancy Act. 
10 0 W N 499.* 3 C L J 2^2; 10 C W N 719; 4 
C L J 306; 33 Oal 1094; 10 0 W N 878, Fol: 

Sashi Mohan Sutra dhar v. Bepin Behary 
Karmokar. 9 Ind Cas 20. 

See-S. 88-Landlord and Tenant- Transfer by 
tenant. 21 Cid 4S3. 

322— Bengal Tenancy Act (1885) S$. 88, 15.^- 
Rent-Nuit-iSabdi vision of tenancy -Ren# j^eoeipfs 
signed by one of several co-shar^M- ^ 

MMy that the dakhilas or rOnt tOoeipts did 
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not amount to written consent as required by >S 88 
of the Bengal Tenancy Act. Atibboy Chufn 
Maji V Shoshi Bhusan Bose. 

16 Cal 155. 

Notes:— Appl: 17 Cal 489 F B. Ref: 25 Gal 
631 F B; 31 Cal 1(>26. Fol; SOWN 923. 

233 — St 88— Suit for rent — Sub-division of 
tenancy — Evidence of consent ©f landlord to — 
Rent receipt signed by the agent. 

A receipt for rent granted by a landlord or his 
agent containing a recital that a ten'»nt’s name is 
registered in the landlord’s sherishta as a tenant 
of a portion of the original holding at a rent which 
IS a portion of the original rent does amount to a 
consent in writing by the landlord to a sub divi- 
Sion of the holding and a distribution of the rent 
payable* in respect thereof, within the meaning of 
s. 8i of the Bengal Tenancy Act. Pyari Moliui 
Mukhopadhya v Gopal Paik, 
25 Cal 531 =2 C W N 375. 
Jagadishur Bhut+acharji v Joymoni Devi 
25 Calc 533 notc=2 C W N 378 note. 

Notes.— Dist; 10 0 WN 216; SOWN 923, 

31 Cal 1026. 

32 4»-- S.88— Transfer of a portion of occupancy 
holding— Custom— Ejectment— Possession. 

The transfer of a portion of an occupancy hold- 
ing iscontrarytothespint, if not the letter, of 
8. 83 of the Bengal Tenancy Act, VI 11 of 1885. 
and the existence of a custom in a particular place i 
by which such a holding is transferable is c 
immaterial, and gives no right to the trans- I 
feree as against the landlord. Kuldip 1 

Singh V Gillandcrs Arbuthnot & Co. I 
26 Calc 615=4 C W N 738. r 
Notes.-Ref: 27 Cal 545; 9 0 WN843. JJoubf a 
8 C W N 55; 9 0 W N 134: 2 C L J 369 h 
Dist:«CL J 161, t] 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 88 -Conid, 

Notes.— Fol: 32 Cal 107; 11 G W N 742; 8 0 
L J 161 . 7 C L J 282. Ref; 9 C W N 134; 
13 C W N 224; 2 0 L J 369. 

326 — S. 88 — Division of tenure or holding 

Writing, consent in. 

The consent in writing by the landlord to the 
division of a tenure or hoUing h is the effect of 
substituting a new contract for the ol 1. It should 
therefore be complete in itself and embody dis- 
tinctly the terms of the new contract. Should it 
fail to do so no extraneous evidence to prove the 
terms of the contract would be admissible having 
regard to the terras of s. 91 of the Evidence Aet, 
25 Cd 531 dist. Held upon a coustruetion of the 
dakhila in the present case that it did not amount 
to a contract in writing by the landlord to the 
I division of the holding within s. 88 of the 
Bengal Tenancy Act. The fact of some of the joint 
occupiers of a joint tenure paying portions of the 
rent due from all, corresponding with the sharers 
for which the joint occupiers are liable, cannot 
pievent the landlord from suing them all or mak- 
ing ail answerable for the joint debt. 21 W 
R 256 (1874); and 22 W R 334 (1874 and 22 W R 
295 (1874) Relied on. 6 C W N823 (1902) Referred 
to. Gnanendra Mohan Chaiidhnny v Gopal 
Das Chowdhury. SOWN 923a: 

31 Cal 1026. 

Notes:— Appl 10 C W N 2i6. 


325-0 21, r. 89 (1882 S. SIO-A) -^Purchaser 
of share in occupancy holding. 

The pniohaser of a. share of an occupaney 
holding transferable by custom can apply under 
s. 310, as being a person whose immoveable 
property has been sold in execution of a 
decree for arrears of rent due in respect of 
the holding. 23 Oil. 393 foil, 2fi Cal. 615 dist 
Benodini Bassi v Peary Mohan Holdap 
8 C W N 55. 


827-S. 8S-Sab division of tenancy—Rent 
receipts how far evidence of sub-division-Joinder 
of parties --Receipts for rent granted separately 
by the landlord’s 'lahsildar tothe tenants of a 
holding, whose names were also entered in the 
landlord’s sherista in the place of that of the te- 
nant who held the tenancy before them, does not 
amount to a consent in writing on the part of the 
landlord toa sub-division of the tenancy within 

the meaning of s. 88 of the Bengal Tenancy Act 

0 W 2s 923,_31 Cal 1026 applied : 6 C W X 823 
I referre i to.The Tahsildar who granted the receipts 
separately cannot be added as a defendant in the 
andlords suit for rent brought jointly against 
the tenants. Sri Maharani Beni Pers'had 
Koeri v Ramadhin Pandey. 10 C W N 216=s 
^ SC 33 Cal 444. 

328— S. 83— Collection of rent by oo-sbarec- 
ifaud. 
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Where several co -sharer landlords who had 
been collecting the rent d 'o to them separately, 
from the dar-monrashidar", united in bringing an 
action against the intermediate mourashidars for 
arrears of rent so as to obtain a decree which would 
be binding upon and would pass the tenure. 

that the landlords were not bound to 
continue to collect rent in this manner unless 
they had given their consent in writing under sec 
8^1 of the Act, and that the action of the landlords 
in bringing a joint action did not amount to 
fraud. Girish Chandra Mukhopadhyaya v 
Chhatradhar Ghose. 3 C L J 379. 

Notes.— Fol: 33 Gal 1010=10 OWN 952. 

329 —Sec. 8S“'^ab-di vision of holding^Rights 
of purchaser — Landlord’s title not qnestioned. 

Where the landlord’s rights are not questioned 
and he do“8 not appear in the suit, s transferee 
of a share of » holding may maintain a suit ag- 
ainst persons who claim under an inferior title, 
even though they may set up a recognition by 
the landlord. (26 Cal 615 Dist; 8 C W N 55; 
9 0 W N 134 Foil). Gottr Kaibarta v Srimati 
Tarajan Bibi. 8 C L J 161. 

Bengal Tenancy Act 89: —See Limita- 
tion 7 C W N 218, 

330 — Receipt of rent by tehsilclar or gomas- 
tha — Division of holding. 

Whore a holding is in the occupatioi of ^ ^e- 
ral tenants at one entire rental, the fact that the 
landlord’s tehnldar has accepted from the various 
tenants proportionate parts of the rent does not 
bind the landlord to recogais^ a separation of the 
tenancy in absence of evidence to connect the 
landlord with the receipt of any proportionate 
rate of rent by the iehsildir. Malisipani 

Beni Pershad Koeri v Goberdhan Kocri. 

6 C W N 823. 

831 — s. 88 — Permanent raiyati holding— Sale 
of part— Landlord aware oi sale though transfer- 
ree not recorded in his sherista — Suit for rent— 
Transferree necessary party Siib-division of hold- 
ing— Decree against recorded tenant, effect of 
—Purchase of part of tenure if an incumbrance. 

When raiyats having permanent interest in a 
bolding sold a portion of it and the transferrees 
again ^old a portiop of th^i^ purchased interest to 


Bengal Acls-c Tenancy Act VIII of 
1885) S. Z^-toncld. 

one R., and R. obtained settlement from the land- 
lord, That although the transferees took 

no steps to get their names registered in the land- 
lord’s Uipn^ta and had paid no rent since their 
purchase, inasmuch as the landlord had notice of 
the purchase, under sec 17, Bengal Tenancy Act, 
he was bound to bring a suit against the transfer- 
rors and the transferees jointly. A sale of the 
holding in execution of a decree for rent obtained 
against the transferrors, only did not therefore 
affect the transferrees’ interest in the holding. 
The landlord was bound to recognise the transfer 
though in the absence of his written consent as 
required by s6c 88 of the Bengal Tenancy Act, he 
was not bound to recognise the sub-division effect- 
ed by the transfer. The interest of the transferees 
was not an incumbrance which could be avoided 
by a purchaser at a rent sale. Baistab Chafan 
Chowdhupy v Akhil Chandra Chowdhury. 

It C WN217, 

— S. 88 (2). 

See Bengal Tenancy Act s. 49 (b). Case No 
(177). 3 C L J 1555. 

— 88 . 

See Bengal Tenancy Act S&. 11 & 12. Case No 
(61). 32 Cal 279, 

— S. 88. 

See Bengal Tenancy Act a. 17. Case No (86). 

lie WN 217. 

-S. 88. 

See Bengal Tenancy Act s. 11. Case No (60), 
10 C W N 270. 

332— s. 89— Service tenure — Suit for eject- 
ment. 

Service tenures are excepted from the opera- 
tion of s. 89, of the Bengal Tenancy Act. 

Mokbul Hossain v Ameer Sheikh. 

25 Cal 131 

333 — Sa,89, 165-Ej8ctment— Notice-Tenant- 
Transferee from tenant. 

The defendant No 4 plaintiff’s tenant having 
alienated the land to defendants Nos 1 to 3 again- 
st the conditions of the lease, the pl9.intif sa^d 
! for ejectment, which was decreed. The defendants 
Nos 1 to 3 appealed; 

Held, that Ss. 89 and 156 of the Aht were ot 
I no assistance to the a|)peUa^nte m they were not 
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tenants, and that therefore, they were not entitl- 
ed to any notice. Btidhimanta Pramanik v, 
Sarat Chandra Banerjee. 6 Ind Cas 147. 

334 — Sg. 90, 91 — Measurement proceeding, 
Form of, order on. 

In a proceeding under s. 90 the order should be 
limited to one directing, in the words of s, 91, 
that the tenants do attend and point out the land, 
and a declaration made in such order that the pe- 
titioner is entitled to make the measurement 
with a pole of a certain measure is bad in law 
and without jurisdiction, Dya Gazi v Kam 
Lai Sukul. 2 C W N 351. 

335— S, 90— Suit for measurement of area 
and increased rent— Right of suit— Right of land- 
lord to measure when there is an intermediate 
tenant— Contract executed between landlord and 
tenant before the passing of the Bengal Tenancy 
Act- Estoppel— Joint landlords who are. 

A kabuliyat executed before the passing of the 
BengalTenancy Act by Defendant Nol, theholder 
of a dar^mourasi patta in favour of his immediate 
landlord a mokumrldar, provided that the former 
should have bis name entered in the zemindar’s 
s}i>e.rista in place of the nH>Jmranda 7 ’\<i, and pay 
rent to the Zemindar, and also in caoe the area of 
the tenure should exceed certain bighas, that he 
should pay rent on each excess bigl a at the rate of 
12 annas and 2 annas to the zemindar and the 
wo/d?/.mriffrt;*re8pectiveIy.Theagreement was rati- 
fied by the zemindar. On the zemindar suing 
Defendant No 1 for measurement of the tenure 
and increased rent, it was objected that under 
the kabuUpat only thQ nu)7c2i}'ar/da7‘ was entitled 

to sue for such measurement; That every * 

landlord has a right under sec. 90 Bengal Tenan- 
cy Act to sue for measurement; Held, furtlmr^ 
That by accepting the zemindar as landlord, Defen- ^ 

dant No I had made himself liable to be sued ^ 

by the zemindar. When it was further objected 
that the zemindar and yndhurnridar were joint 
landlords and the zemindar could not sue alone: ( 
that though they were both landlords of n 
Defendant f^o 1 they were not jomt landlords 
within the meaning of sec, 188. That even if they d 
were joint landlords, by their subsequent con- si 
duct, in collecting rent and suing separately, they ir 
ceased to be so, 22 Cal 6.58 (1895), followed. I 


' Bengal Acls-CTenancy Act VIII of 
1885 2 S. dO-Oaneid, 

Th«it further as the Itabuliyat upon which the 
'f- suit is based was executed prior to the passing of 
J'. the Bengal Q enanoy Act, the suit was not under 
sec 52 Bengal Tenaney Act and so would not be ■ 
?. barred by the provisions of see 188 Bengal Tenan- 
cy Act. 19 flal 6i0( 1892 followed.). Also that 
e as the rate Of rent was already fixed under the 
1, kahabja.t and the suit was for measurement only 
I, the suit could not be regarded as one under sec 
i“ o2 Bengal Tenancy Act, and sec 188 of the Ben- 
^ gal Tenancy Act wonld not apply in bar of it. 

^ Matungini Dassi y Ram Das Muliick 

' 7 OWN 93. 

336,— Ss 91 and 188— Joint-owner — Joint- 
landlord. • 

i 

^ If one set of landlords obtains separate kabu- 
, i^t for rent such landlord becomes a joint owner 
[ and not a joint landlord. 

Such a landlord may apply under s. 91 of the 
Act for a measurement of land included in his 
estate. (7 C W N 93 and 7 C W N 670 ref. to). 
Jognesh Prokash Ganguli v Manjpaddi. 

35 Cal 417. 

337.— s. 91-One application against several 
tenants. 

Under s. 91 of the Act, a landlord can, in on# 
application, include the lands of several tenants 
having holdings in the land which the landlord 
desires to measure. Haji Shah Momtaz Ho«- 
sain V Raghu Nandan Sahu. 11 C L J 216 
=14CWN 231=5 Ind Ca« 153 . 

-S. 93, 

See Appeal -Acts-Bengal Tenancy Act- 
Case No (38). 14 Cal 312, 

338— s. 93— Manager— Co-sharera—Praotice 

in making applications under s. 93 of Act VI)[I of 

1885 where the co-sharers hold various and com- 
plicated shares in th“ property— Notice. 

Where a property consisted of 243 estates or 
tenures, 60 of which were entered under separate 
numbers in the Land Register of the Collector. 

■ ■ther portions of the property being talnkhsi 
dependent tenures, and raiyati holdings, and a 
single application is made by 12 of the co-sharers 
in such property ( many of whom held shares In 
several of tl^e tenures and estates J caUin| npoi^ 
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the remaining: four sharers in the "property to 
show cause why a common manager should not 
be appointed under s. 93 of the Bengal Tenancy 
Act, the Court should, before granting the appli- 
cation, call upon the applicants to state whether 
all of them are entitled in common to the various 
estates and tenures, and, if not so entitled, should 
call upon them to divide themselves into as many 
groups as there are properties held hy them in 
common ; and in the latter case each group of 
shareholders should put in separate applications 
on which separate Court fe'^s should be levied, 
'i he notice in the case of tenures should be as 
provided by s. 93 of the Act, and should be of the 
same character and to the same effect as in the 
case of estates* Fazel AH Chowdhpy v Abdul 
Mozid Chowdhry. 14 Cal 659. 

Notes.— -Disap: 20 Cal 665. 

339.-S. 93~Common manager, if can sell and 
mortgage— Right of co-owner to deal with his 
own share during management— Liabilities in- 
curred by co-owner, subject to those incurred by 
manager. 

Under section 98 . (3) of the 

Bengal Tenancy Act, a manager appointed under 
sec 93 of that Act has power to sell and mort- 
gage. The appointment of manager does not take 
away from a co-owner his power of a dealing 
with his own share. Any interest which a mort- 
gagee or a purchaser would acquire from a co- 
oy^'ner during the period of management would 
be subject to any charge on the estate that 
might be properly incurred by the manager dur- 
ing that period. Amar Chundep Kundu v. 
ShosM Bhiisan Roy (PC) i8 C W N 225 = 
31 Cal 305 = 31 1 A 24, 

340 — Bengal Tenancy Act(VlII of 1885), 
Sec. 9d — Common Manager— Consent ord^r by-C 
P 0 s 8,75. 

A District Judge has no jurisdiction to appoint 
a] common manager under Sec 93 of the Bengal 
‘ Tenancy Act by consent of parties. Before he can 
make the order, he must find that there is a dis- 
pute likely to cause inconvenience to public or 
injury to private rights existing between the co- , 
sharers. Qitcere. Whether a proceeding under Sec 
93 cf the Bengal Tenancy Act is a suit within the 
meaning of Sec .375 of the Civil Procedure Code? 
Kali Charan Ash v Parbati Charan Ash. 


Bengal Acls-c Tenancy Act VIII of 
1885 )-S. 93- Contd, 

341— s. 93 


•Common manager, irregular ap- 
pointment of — Suit to set aside appointment, 
maintainability of. 

A common manager was appointed under the 
Bengal Tenancy Act in respect of property which 
was neither an estate nor a tenure. Some of the 
co-sharers upon whom notice had not been serv- 
ed, sued to recover possession upon a declaration 
that the appointment was invalid: 

Seld^ tliat the suit, as framed, was maintain- 
able, and that it was not obligatory upon the 
plaintiffs to apply in the first instance to the Dis- 
trict Judge who has appointed the common mana- 
ger. Indu Bhusan Bose V Annapuriia 
Mitra. 6 C L J 216. 


342 — Secs 93, 95-Common manager, appoint- 
ment of, when complete— -Manager resigning, 
effect of Judge, power of. 

The appointment of a common manager under 
section 96 of the Bengal Tenancy Act is only com- 
plete when the required security has been given 
and possession has been taken under the order. 

SembUi—The powers of a Judge under section 
95 are not exhausted by the appointment of a 
person who has entered upon the duties of his 
office and has subsequently vacated the same by 
death, voluntary relinquishment or otherwise. 
The abdication of the manager has not the effect 
of restoring the estate to the owners, Dwarka 
Nath Mitten V Bank utesh Lai Mitter. 

7 C L J 109=10 C W N 437. 


Notes.— Ref; 3 Ind Gas 597, 


of estates belonging to same co-owners-Distriot 
Judge may reconsider question of necessity of 
appointment at any stage — Discretion judicial- 
position of co-owner who has separated his 
share but not by metes and bounds. 

Where a District Judge made an order for the 
appointment of a common manager, in res- 
pect of several revenue-paying and revenue 


jffeld that the District Juc 
larately considered each propc 
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•properties belonging to the same co-owners and 
made separate appointment in regard to each 
property or group, though the same common 
manager might be appointed in all the cases. (14 
Cal 659 foil) 

Where, on being directed to deal with the 
case in the above manner, the District Judge, 
instead of starting proceedings de noio and issu- 
ing notices on the co-owners under S. 93 Bengal 
lenancy Act, to show cause why a common mana- 
ger should not be appointed issued notices under 
S.94 of the Act asking them to appoint a common 
manager. 

Meld^ that, in the cireumstances of the case, 
the proceedings should have been commenced de 
novo and the co-owners given an opportunity 
of showing that, owing to the altered state of 
things, there was no longer any necessity for ap- 
pointing a common manager. 

A District J udge can in the exercise of his 
discretion, consider the propriety of the appoint- 
ment of a common manager, whatever be the 
stage at which the proceedings may have arrived. 
This discretion is not, however, to be exercis- 
ed arbitrarily but according to well established 
rales. 

A co-owner, who has opened a separate ac- 
count in the Collector’s register or makes sepa- 
rate collection for his share, is, nevertheless, liable 
to have his share taken over by a common 
manager, although the dispute may not have 
extended to his share. His renedy, if any, is to 
have his share demarcated by metes and 
bounds, 14 Cal 659, Foil. Kumai* Saradindu 
Roy V The Collector of Rungpur. 

11 C W N 1143. 

S44.— Sp. 93, 98~Oommon manager— Suit for 
—Suit for account— Limitation-Arts 89, 115 . 

The common manager appointed under S. 93 
of the Act can sue the former common manager 
for an account even if the latter is himself a co- 
owner. 

The rule that the same man cannot be plain- 
tiff and defendant in the same suit, loses much 
^of its force in India, where the Courts are Courts 
of Hquity, when all th« parties are before the 
nooruud m qw ^mrnm Slid 


Bengal Acts-{ Tenancy Act VIII of 
1885) S. 93 ’^Conoid, 

To such an account suit, Art 89, Limitation 
Act 1877, is applicable, and not Art.116. 

A manager should get his commission on the 
sums decreed against him; for the estate cannot 
recover more from him than it has lost, and if 
he had collected these sums, the estate would 
not have recovered them in full, but subject to 
the deduction of the commission. (10 Bom 358; 
25 Bom 606, Ref 12 0 W N 820; 24 All 27 (P 0) 
= 28 I A 227, Ref: 1 C L J 211, not Fol 
Mahomed Faiz Chowdhury v Dpendra Lai 
Singh Roy. ^ 2 Ind Cas 597. 

345.-Bengal Tenancy Act (Act Ylli of 1885). 
Ss. 95 and 99— Minor co-sharers— Court of Wards 
— Juiisdiction of District Judge, 

An application by one of the co-sharers in 
an estate made on 8fch June 1891 for the appoint- 
ment of a common manager was withdrawn as 
it was objected to by the other co-sharers on 
the 4th March 1891. The same co-sharer again 
applied to the Court asking that proceedings 
might be takeu under s. 93 of the Bengal Tenan- 
cy Act, and that the management of the estato 
might be taken over by the Court of Wards. 
Objection was taken by others against the appoint- 
ment of a manager but consent was given as re- 
gaids the Court of Wards. On the SOth March 1892 
the District Judge, without making any enquiry 
to satisfy himself as to the necessity of the appoint- 
ment of a common manager, ordered that the 
estate should pass into the hands of the Court of 
Wards. The Court of Wards at first accepted the 
management, but subsequently declined to act, 
and the Board of Revenue directed that the estate 
should be released. On the 13th August 1892 
the Court issued notices to show cause why & 
common manager should not be appointed. All 
objected to the appointment but the representa- 
tive of the minor-cosharers stated that they had 
agreed to appoint a private person manager of 
their shares. Thereupon the District Judge 
temporarily appointed such person as manager, 
until the f'o-owners should take steps under S. 
99 to satisfy the Court thit they were in a posi- 
tion to manage the estate property. On the 24th 
March 1893, |;|ie District Judge passed two 
orders on two applications made by two of the 
oosharers for the release of the estiftei refusing to 
releaPi it, on tht ground that the mwaimint of 
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to the rights of the minor. Held that these orders 
of the 24:th March 1893 were ultra tues, 

Ganoda Kanta Roy v. Pfobhafoati Dasi. 

2J Cal 881 

Notcs:-Disfc: 23 Cal 532. 

34?6-S. 95 -Manager of estate-Obligation of 
manager to have his name regi'^tered before he can 
coUecfc rent of estate — Land Registration Act 
(Bengal Act VII of 1876), s. 78. 

A person who has been appoint^^d manager of 
an estate under the provision of s 95 of the Bengal 
Tenancy Act must have his name registered under 
the provisions of S.78 of the Land Registration Act 
before he can recover rent from the te- 
nants of the estate of which he has been appoint- 
ed manager. Maqbul Ahmed Chowdhry v 
Girish Chundep Kundu. 22 Cal 634?. 

34,7, — Bengal Tenancy Act (VllI of 1885) s 
96 -Appointment of a common manager, consent of 
parties— Rights of patni holders formerly under 
ijara— 0 P Code 1882 s 622, 

The co-owners consented and a 
common manager was appointed under s 
95 of the Bengal Tenancy Act VI II of 1^*85. ^^^th 
portion of the land was let out by the owner 
in izara to the other co-owners. The izara expired 
and while the lands were under the common 
manager the owner gave a patni of it to A. who 
tried to collect rents as a patnidar. Held that A was 
bound by the order appointing a common manager 
and could not himself collect rent as he was in 
no better position than the share holder from 
whom he obtained the patni. 20 Cal 881 distingu- 
ished. Jtigiit Chunder Chowdhry v 

Golack Chunder Ghose 23 Cal 522. 

348 — S. 95-Right of common manager to sue 
for recovery of possession of land-Oustom-Trans- 
fer of occupancy holding. 

A common manger appointed under S 95 of 
the Bengal Tenancy Act is competent on behalf 
of the co-owners to sue for recovery of possession 
of land. 

Sfimutty Sibo Sundari Ghose v. Rai 
MphUftGuho, 8 C W N 214. 

( t 
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Notes: -Ref 12 G W N 1086=*8 0 L J 261. 

— S. 95 — Receiver, if may be appointed, o! 
property in baud of common manager See, Rece- 
iver 15 C W N 672; 13 C L J 487. 

349— Ss. 95 and 98 — Right of common mana- 
ger t^ defeud a suit for possession — Whether the 
co-owners ought to be brought on the record as 
defendants within time. 

The common manager appointed under the 
provisions of the Bengal Tenancy Act fully repre- 
sents the co-owners for the purposes of defending 
a snit for declaration of title to and recovery of 
possession of immoveable property brought against 
them, and it is immaterial whether the heirs of some 
of the co-owners were brought on the record too 
late for a suit against them. Chowdhury Kirti- 
bash Das v Umesh Chandra Datta. 

14 C L J 61. 

350- 351— Ss. 98, cl. ( 8 ), and 100 Rules 

made by the High Court under s. 100— Power of 
common manager to mortgage— Power of co- 
owner during existence of common management. 

A common manager, appointed under the 
provisions of the Bengal Tenancy Act, has power 
to mortgage property with the permission of the 
District Judge. While the common management 
exists, the powers of the co-owners must be re- 
garded as in abeyance, and therefore a mortgage 
created by a co-owner during the existence of the 
common management cannot in any way inter- 
fere with, or derogate from, the rights created 
under any transaction made by the common 
manager with regard to the joint property. 
Amaf Chandra Kundu y Roy Goloke Chan- 
dP8. 4CW'N769. 

NoteB.-— Eel- 29- Oil 68. 
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852 — Ss. 98 (8), 98, 100 — Common manager’s 
power to sell and mortgage— Co-owner’s right to 
deal with nis own share during manag<»ment. 

Under s. 98 (3) of the Bengal Tenancy Act, a* 
manager appointed under s. 93 of that Act has 
power to sell and mortgage. 

The appointment of a manager does not take 
away from a co-owner his power of dealing with 
his own share. 

Any interest which a mortgagee or a purchaser 
would acquire from a co-owner during the period 
of management would be subject to any chaige 
on the estate that might be properly incurred by 
the manager during that period. 

Amar Chunder Kundu v ShosM Bhusan 
8 C W N 225=31 Cal 305=31 1 A 24. P C. 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 101 •-Gontd. 

or incident of a tenancy. 21 Cal 378 followed. 

Haro Mohun Roy Chupamotii v PraA 
Nath Mitter. 27 Cal 364=4* OWN 127 . 
Notes— Fol. SOWN 741. 

356— Ss. 101, 117. 118, 119, 143, 158, 189^ 
J urisdiction of Revenue Officer to make a recoid 
of rights without order of G-overnment.— S. 104 
of the Bengal Tenancy Act (before the amend- 
ment of 1898) applies to proceedings taken under 
s. 103 as to those under S. 10 i. On an application 
und^^r S.103 a Revenue Officer can make a survey 
and prepare a record of rights without any order 
of the G-overnment under s. 101. 

Dharaiii Kanta Lahiri v Gabcp AH Khan. 

30 Cal 339=7 CW N 33. 

Notes.— Rel: 32 Oal 518=9 OWN 604 
= I C L J 239; 12CWN122. 



353-~Ss. 101, 115 (chX)— TaUiiraj land- 
Power of Settlement Officer to resume and assess. 
The Settlement Officer is not empowered under 
ch. X to resume and assess Lakhiraj Lands. 

Padmanand Singh v Bajo 
20 Cal 577. 

854 - ^Record of rights— Settlement officer’s 
dicision— Subsequent Civil suit— Res Judicata. 
— A Settlement officer decides under chapter X 
of the Bengal Tenancy Act as to which of two 
persons claiming to be tenant ought to be record- 
ed as such. In a subsc quent civil suit between 
the same parties concerning the title to the land 
such a decision would not operate as res judicata. 

Pandit Sardan v Meajan Mirdha. 

21 Calc 378. 

Notes:--Fol: 27 Cal 361: SOWN 741.Djst: 

2 0 W N 491. Ref. SOWN 421. 

855 — Bengal Tenancy Act(VlII of 1886) 
Chapter X— Dispute as to right of way between 
two neighbouring tenants— Jmisdiction of 
Settlement Officer to decide the dispute. 

The dispute is as to the existence of a right 
of way between two neighbouring tenants. A set- 
tlement Officer had no jurisdiction under the old 
Chapter X of Bengal Tenancy Act (VIII of 1886 
to decide civil dispute between tenant and te- 
nant. The dispute in this case is undeniably a 
dispute of a civil nature and the existence of a 
right of way cannot be regard^ m a condition 


357— Bengal Tenancy Act (VIII of 1885)— 
Ss. 101, 1( 2, 103-A, 105 — Record of rights — Juris- 
diction of Revenue Officer. 


PerGhoseJ, — S. 101 of the Bengal Tenancy 
Act applies where the record of-rights is required 
for reasonsiof state, while s. 103 applies where a 
proprietoi or tenuie holder or a large proportion 
of the raiyats requiie for their own purposes an 
authoritative official ascertainment and record of 
the same particulars as would be recorded under 
an order made under s. 101. 


The particulars specified m s. lo2, when re- 
corded and compiled under s.l03, amount to a ** 16 - 
cord of rights” as contemplated in ch. X of the Act, 
and therefore the proceedings of the Revenue 
Offiicer settling the rent under s. 103, are legal and 
not void for want of jurisdiction. 


Per jjui rjitCT^ J. — Material difference between 
the old s. 103 )f the Bengal Tenancy Act, and the 
present section is that under the former the Reve- 
nue Officer recorded the particulars specified in s. 
102 , i (?. all the particulars, since no option was 
given to the applicants to select among those 
particulars, whi^h under the present section, the 
applicants can select. 7 C W N 33=30 Cal 339 Ref. 
Shudhendu Namn Acharja Chowdhury v 
Tarini Kanta Nath. 1 C L J 239=9 OWN 
504=32 Cal 518. 


d58.-Ss. 101 (2) (d) 104, 0ub.S. (2), 107— 
Record-of-rigbts— Fixing fair rent— Oont^^act be- 
fore reoord-of-rights to prevaiL i 


If 
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Bengal Acls-(Tenancy Act VIII of 
1885)-S. 101 -OOYLCld, 

In a Government defendant 

was an under-tenant of the plamt--ff. By a con* 
tract made previously to the record-of-iights, 
the defendant had agreed to pay to the plaintiff 
rent at Rs. 10-2-0, The Revenue Officer fixed 
the fair rent payable by the defendant at Rs. 12, 
in preparing the record-of-rights. 

Ileld^ that, under S. 101 of the Bengal Tenan- 
cy Act, the Revenue Officer had ihrisdiction to 
settle a fair and equitable rent, that his decision 
had the force of a decree and was ) eb jndicata 
between the parties, and that the plaintiff was 
entitled to a decree at the rate of Rs. 12. 1 C L 
J 310 Ref; Girish Chandra Biswas v Indra 
Kumar Kaibarta 9 Ind Cas 360. 

859 .-Ss. 101,167-Rent charge-Purchase of the 
tenure by charge-holder in execution of his rent 
decree— Subsistence of the charge — Intention to 
keep the charge alive. 

That the landlord when he made the purchase 
in execution of the rent decree might be taken 
to have become absolutely entitled to the pro- 
perty and it followed from sec 101 Transfer of 
Property Act, that the landlord’s charge for rent 
which was for his benefit continued to subsist 
after his purchase. 

That the plaintiff (mortgag^^e) might be regard- 
ed as a second mortgagee. S M Mehep Un- 
nissa V Sham Sundep Bhuiya. 

6 C W N 834*. 

360. — Bengal Tenancy Act (1886) Ss. 102, 106 
108 — Powers of settlement officers — Record-of- 
rights. 

A Settlement Officer has no power, under the 
Act, to entertain any dispute between the per- 
sons interested in neighbouring estates as to the 
title of any land. Nopendro Nath Roy 

Chowdhpy v Srinath Sandel 19 Cal 64*1. 

Notes.— Fol: 19 Cal 643. Ref; 21 Oal 378. 


Bengal Acls-( Tenancy Act VIII of 
1885)-S. 102 Gontd, 

so as to resume such lands and to declare them 
liable to settlement of rent. 17 Cal 721, referred, 

to. Secretary of State for India v Nityc 
Singh. Secretary of State for India v* 
Baikunt Nath Prodhan. Secretary of 
State for India v. Ram Taruck Das 

21 Cal, 38. 

362. — ^Power of Settlement Officer — Decision 
of Special Judge — Res judicata — Question whe- 
ther land is mal or lakhiraj. 

The plaintiff had been proprietor of an estate 
which was sffid for arrears of Government reve- 
nue and repurchased from the then purchaser by 
the plaintiff in 1886. He applied under Oh X of 
the Bengal Tenancy Act for the measurement of 
the estate and th<» preparation of a record-of- 
rights, and the Revenue Officer deputed for 
these purposes found that a portion of the estate 
^ held by the defendant was mal laud, though it 
was held as lakhiraj under certain sauads, and as 
he also found that no rent had ever been paid for 
it, it was entered on the record-of-rights as mal 
land held under those sanada as lakhiraj. Th« 
Special Judge, on appeal by the plaintiff, held 
that the land, having been found to be mal, 
should have been entered as mal land unasaessed 
with rent. In a suit to have the land assessed 
with rent, it was found that the sanads, under 
which the defendant claimed to hold, were 
granted not by any predecessor, in title of the 
plaintiff, and were of a date anterior to the Per- 
manent Settlement, Held (reversing the deci- 
sion of the lower Appellate Court) that the 
Special Judge had no jurisdiction to determine 
whether the land was mal or lakhiraj, and that 
his 3 adgment as to its being mal did not there- 
fore operate a? re'i^judtcata. 21 Oal 38, referred to 
17 Oal 721, distinguished. The case was remand- 
ed for a finding whether the land was mal or 
lakhiraj. Karmi Khan v Brajo Nath Bag 

22 Gal, 





361.— ss. 102 and 101 — Record-of- right — 
power of Revenue Officer to declare land claimed 
as lakhiraj liable to rent — Held by the Full 
Beuoh— in preparing a record of-rights under 
section 102 of the Bengal Tenancy Act a Reve- 
nue Officer is not competent to determine the 
validity of rent foee titles set up by persons 
ocbu|>;^hlg lands within the area under en^niry 


Notes:— Dist: 13 C W N 407. Fol: 25 Oal 167, 
Ref.- 12 0 W N 528. 

363.—“ Every settlement of or 

decision of a dispute by a Revenue Offcer^^^-iAet 
VlII of 1885 (Bengal Tenancy j, B$k |02, 104-— 
Jurisdiction of Settlement Oftcer-De^^on as 
to LakUf*(^} title. 
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Bengal Acls-( Tenancy Act VIII of 
1885)-S. m-Gonni. 

As the words ‘‘every settlement of rent or 
decision of a dispute by a Revenue Officer,” in s. 
9, Act m of 1898 (Bengal), amending Act Vlli 
of 1885 (Bengal Tenancy), can apply only to 
those cases, which the Revenue Officer has juris- 
dition to try, and as, under Act Vlll of 1885, a 
Settlement Officer has no jurisdiction to decide 
whether a land is Lahlnra) or otherwise s. 
lOi), a decision of such Se+'tlement Officer that a 
particular land is not LaUimj has not the force 
of a decree of a Civil Court, and is not final be- 
tween the parties. Rada Ktsliope Manikya 
V D irganath Bhuttachat»jee 32 Cal 162. 

364*.— Bengal Tenancy Act (1885) 8 103— 
Powers of an executive officer-Record-of-rights. 

An executive officer has no power while act- 
ing under S. 103 of the Act to determine the 
boundaries between conterminous estates as to 
which a lo%aple controversy exists between the 
owners of such estatss. 19 Calc 611, relied on. 

Bidhu Mukhi Dabi y. Bhugwan Chunder 
Roy Chowdhpy, 19 Cal 643. 

Notes: -Ref; 21 Cil 378. 

365.— Bengal Tenancy Act s 189— Proceed- 
ings under s. 10 -i of the Bengil Tenancy Act- 
Code of Civil Procedure {186‘2)— Review of judg- 
ment. 

Proceedings taken under s. 103 are suits 
between landlord and tenant within the mean- 
ing ot s. 143 by virtue of the rules framed under 
s. 189 of the Bengal Tenancy Act; therefore the 
provisions of the Code of Civil Procedure relat- 
ing to review of judgment are applicable to such 
proceedings. Achha Mian Chowdhpy v Durga 
Churn Law. 25 Cal 146 =*2 C W N 137. 

Notes.— Dist: 28 Gal 28; 30 Cal 339, Ref: 33 
Oal 837=4 C L J 138; 7 C L J 152. 

366.— Ss. 103, 111-Ss. 11,12, G. P. (1. 1882— 
Suit for possession and mesne profits— Pendency 
of proceeding befor*- Revenue Officer— Amend- 
ed by Act ill of 1898. C.-Oivil Court’s 
jurisdiction. 


Bengal Acts-c Tenancy Act VIII of 
1885 ) S. im-Gontd. 

respect of certain lands, of which a survey and 
preparation of record -of -rights have been ordered 
under Oh. X of the Act. (25 Cal 146, Dist). 
Troylokhyanath Bose v Macleod. 

28 Cal 28. 

367. — Ss. 103 (2), 1035, lOia. 104-Eatry 

in a record of rights-Rebutable presumption. 

Where in a certain khewat finally framed and 
published under S. 103A (2) of the Bengal Te- 
nancy Act it wts stated that certain persons were 
joint holders of a tenure.— that the entry 
was correct until the contrary was proved and 
that this presumption was rebutted wh^n it was 
shewn that the tenants had for bO years sep- 
arately held possession of their respective plots on 
payment of separate rents. Rajnarain Mitra v 
Anant Tapai 1 0 C W N 908. 

368. — S.103A. lllA— Draft record of rights 
objection to — Entry made on objection final— 
Publication of reebrd of rights — Presumption as 
to correctness of entry — Suit to declare entry 
erroneous— Limitation— Limitation Act, Sch. Il, 
Art 14— Decree not produced— Recital in later 
decree produced, if eviden^’e. 

A suit by a party whose objection under S. 
103 A, Bengal Tenancy Act, to an entry in the 
draft record of rights has been rejected by the 
Revenue Officer for a declaration of his rights is 
not governed by Art, U, Sch. IL of the Limita- 
tion Act. The order rejecting the objection un- 
der S. 103A. Bengal Tenancy Act, having no 
finality not an order of a Government officer 
within the meaning of Art. 14, Sch. 1 1 of the 
Limitation A^t, Further the final publication 
of the record of rights merely raises a presump- 
tion of the correctness of the entry and it is not 
necessary to bring a suit to avoid a presumption. 
Nature of rpmedy under S.lllA of the Bengal 
Tenancy Act discussed. 30 Oal 20 followed. 28 
Cal 676 referred to. SemMe-^The recital of the 
purport of a previous decree not produced, in a 
later one which has been produced is evidence, 

Ramgulam Singh v Bishnu Papgash Nap^a 


The pendency of a proceeding before a Reve- 
nue Officer under s, 103, Bengal Tenancy Act is 
no bar to the maintenance of a suit, in a Civil 
Court, for possession and mesne profits, in 


11 C W N 48. 

369— S. 103 — Chap X — Record-of-righti<— 
Khewat— Prima facie evidence. 

If there is no settlement of rent un^w Chip* 
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Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 103 --Gontd, 

X of the Bengal Tenancy Act the entry in the re- 
cord of rights, if it was dnly punished would be 
only ^rvn a facie evidence in favour of the land- 
lord — evidence which may be rebutted by the 
tenant. Abdul l^asheed v. JogesK Chundra 
Roy. 11- C W N 153. 

STO.—Secs. 103 A, 101 E, 104 H and lllA— 
Bent suit for judicial order— Record of rights— 
Ees- judicata. 

An order striking off a petition of objection 
under section 103 A of the Act for default is not 
a judicial order; nor does not it opeiate as res-ju- 
ciioata in a subsequent suit for rent brought by 
the objector, against the recorded tenant. 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S.103-Con«rf. 

entries were correct at the time of the preparation 
of the record. — Luchmi Pershad v Ekdeshwar 
Singh. (1906), 13 C W N 181. 

373— Ss. 101 B., lOl-F.— Temporarily settled 
estate — Record of-Rights — Settlement of rent— 
Entries, if final or only presumed to be correct. 

When settlement of rent has been made un- 
derPart 11 of Chap X of the Bengal Tenancy Act, 
no evidence is admissible to prove that a different 
rate of rent is payable from that entered in the 
rent roll, such entries being conclusive under S. 

104-P, Ambica Chanan Chakfavanti v Joy 
Chandna Ghosh. 13 C W N 210 

= 4 Ind Cas 470. 


The first part of section 111 A of the Act pro- 
hibits suits which seek to take undue advantage 
of mere technical defects in the {procedure lead- 
ing up to or involved in the settlement proceed- 
ings. 


The section further prohibits the alteration of 
rent once settled except to the extent was allowed 
by section 104H, and the proviso, in virtue of 
which suits of a declaT^atory nature may be 
brought, cannot be read as prohibiting suits for 
the recovery of arrears of rent alleged to be due 
from tenants. 




I 

* 




f 

I 

t 




Section 104 H of the Act is designed mainly to 
safeguard the Government revenue and to attach 
reasonable finality to the fixation of the rental 
assets upon which the assessment of revenue is 
based. It does not bar a suit like the present 
brought against the recorded tenant for rent due. 
("28 Cal 471 Fob). Nasarulla Mia v Amiruddi 

3 C L J 133. 

371 — S. 103 (b) — No limitation as to the 
nature of the suit — Presumption as to correctness 
of entry. 

There is no limitation as to the nature of the 
suit to which the provisions of S. 103 (b) apply. 
The presumption as to the correctness of the 
entries in the record of rights will operate even 
in a suit to declare the entries incorrect. Takhi 
Sahu V. Tasi Mtinda. 13 C W N 111. 

9 C L J 83«llnd CasBSp, 


872— 'S. 103 (b)'«wPre‘=‘amptiQn, soope of j 
prasuroptioa unto S. 103 (b) qI th® 




374. — Record of rights,entry in, presumptioti 
— Bengal tenancy Act (Vill of 1885), Sec. 103B 
— Antecedent evidence — Chitti bandobasti, entry 
based on, if to be proved. 

Evidence of facts,dociimcntry and oral, of a 
date prior to that of the publication of the re- 
cord of rights, is admissible and should be taken 
into consideration in determining whether the 
presumption under section 103 B of the 
Bengal Tenancy Act as amended has been rebut- 
ted or not. 

The fact that an entry was made in the re- 
cord of rights is not suflScient to save the person 
relying on the entry from the necessity of pro- 
ducing and proving a ehitti handohanfl on 
which the entry was based and by which he 
held settlement as a raiyat. Sheonandan Pcpsad 
Sukul V Bacha Raut. 9 C L J 284=® 

4 Ind Cae 54 

Notes.— Bel. on. 6 Ind Cas 266, 

375, — S. 103 B — Presumption-Becord of 
rights, entry in and publication of. 

The pr#^aumption referred tn in S.103B of the 
Bengal Tenancy Act is applicable to a suit which 
has been instituted before the publication of the 
record of rights in which the entry is contain- 
ed. C R Macdonald v Babu Lai Parbi. 

4 C L J 519. 

Notes.— Bef: 13 0 W N 1149 F B. Foil; Q 
W N U8, 

103-B (3), 106..Reoord-of-righta.« 
Prsfeumptlon of oorrQotnasa—lstabliRhmfinfc of 

f 
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Bengal Acts-c Tenancy Act VIIl of 
I885)-S.i03 -Uoncli^ 

Court closed on last day of period for bringing 
suit under S.106-Institution of suit on re-opem*ng 
— Saving of limitation. 

In a reoord-of-rights, mal lands may be re* 
corded as malil^ in the sense that lands whioh 
are part of the revenue -paying lands of an estate 
are held rent-fee. 

Where a suit is instituted under S. 106 of the 
Bengal Tenancy Act. the plaintiff has not only 
to start a janma fac\^ case, but to pm e htj pt i, 
deme that the entires in the record of rights are 
incorrect. 

When a fixed peiiod is given to do a ceitain 
act, and the person bound to perform it, is, from 
no act of his own but from some act or order of 
the Court, prevented from carrying it out, he 
gets the advantage of the next open day. 
Therefore, where a record -of-rights was finally 
published on September 25, 1907, and a suit 
under S, 106 of the Bengal Tenancy Act was 
instituted on January 2 , 1908, Meld, that the 
suit was in time, as December 25th to January 
l8t were holidays. 18 Cal 231, Fol. 

Irachmi Napain Map9vai»i vSukhraj Rai. 

9Ind Cas 181. 

Bengal Tenancy Act sec. 103 B~Sce 
Ohhota Nagpore Tenancy Act s. 164. 

13 C W N HI. 

-fl, 104. 

See (1) Appeal — Acts-Bengal Tenancy" Act. 
Case Ko. 37. 

17 Cal 326. 

(2) Special or Second Appeal*— Orders 
subject or not to Appeal. 

(3) Superintendence of High Court- 
Civil Procedure Code, s. 622. 

(4) Valuation of Sait— Appeals. 


Bengal Acts-( Tenancy Act VIII of 
1885)-S. \04-Oontd. 

Chapter X of the Act, it is found that the tenants 
generally are in possession of lands m excess of 
the areas entered in his zemindari papers and 
their rent receipts, does not necessarily prove 
that he is entitled to additional rent for the ex- 
cess areas. In case of very old holdings where 
the boundaries are not actually ascertained by 
actual survey, it would be incumbent upon 
the zemindar who seeks an enhancement of rent 
on excess lands very many years after the ori- 
ginal settlement of the ryots to show that the 
lands held by the tenants fall within that des- 
cription; that is to say, that they are in excess 
of the lands originally let to them in consequence 
of some encroachment or some alluvial increment, 
or that the previous settlement was made on the 
basis of a measurement and the rates of rents as 
applied to the area then determined, while on a 
fresh measurement made by the same length of 
measure It has been fo'ind that he is entitled to 
receive additional rent which by carelessness or 
neglect or some other cause he had hitherto lost. 
A more liberal interpretation should be put upon 
the word “permanently” and it should be con- 
strued with reference to existing conditions. A 
deterioration is permanent even if it is capable 
of being removed by the application and skill. 
It IS the duty of the Settlement Officer while 
determining the liability of additional rent, to 
consider the length of time during which the 
tenancy has lasted without dispute as to rent 
or area. No doubt it is only an occupancy ryot 
who IS authosised by the Act to bring a suit nnder 
section 68, but the principles laid down in that 
section ought clearly to be taken into consider- 
ation in all proceedings for the settlement of rent, 
whatever the status of the ryots. Goufi Pattra 
V Reily. 20 Cal S79. 

Notes. — Eel* 10 G W N 46. Dist: 2 0 L J 126, 
Ref: 6 0 L J 538. 


377.— S.104 and as. 38, 58, sub-s. a cl. (a), Ch. 

X s. 301, sub-s. 2 cl. (a)— Ancient holdings— Ad- 
ditional rent for excess lands— Onus of proof— 
Permanent deterioration of lands— Liability to 

pay enhanced rent Duty of Settlement 

Officer. 

S, 104, sub-s. (2), is subject to the provisions 
of 0. 64 of the Bengal Tenancy Act. The mere fact 
that on a measarement made by a zemindar an- 
tl)e »oti)onty of goyern«iet}t given nader 


I 378.— Bengal Tenancy Act (VIII of 1886) s, 

104 els. 2 & 3, a. 105, 107— C. P. Code, 1882 s. I3. 
Objection— Dispute. 

A Settlement Officer of his own motion settled 
a fair and equitable r»nt on the lands of the 
plaintiffs and other tenants under s. lOi cls.2&3 
of the Bengal Tenancy Act. The plaintiff ob- 
lected under s. 105 cl. (1) of the same act to the 

records containing the enhancement ofthe*ent 
Tlje objection was disailowedi an^ thg rewjd tvM 
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Bengal Acts-( Tenancy Act VIII of 
1885) S. i04 Uontd, 

published. Seld that the proceedings of the 
Settlement Officer being of an executive rather 
an of a judicial character did not operate as 
res jndicata under s. 1.? C. P. Code or as a final 
decree under s. 107 estopping the plaintiff from 
having the same matters tried by a regular Civil 
ourt. The words objection and dispute are not 
synonymous terms. Secretary of State 

for India V Kajimuddy. 88 Cal 2S7. 

Notes — Dist; 89 Cal 263. 

offi 107~Enquiry by settlement 

officer-Order.Porce of decree-Res judicata. 

A decision in a proceeding under the second 
clause of S. 104 of the Bengal lenancyAct, in 
consequence of an application made by a land- 
lord for the settlement of rent has the effect of 
a decree and the matters decided by such a deci- 
sion can only be re-opened on an appeal to the 
Special Judge 2,1 Cal 257 dist. D.irga Charan 
V Basil* Mandai. 6 C W N 238 = 

1 C L J 310=29 Cal 252, 
Notes —Kef: 12 C W N 122. 

380, -S3. 104 to 108, 117, 118, 119, 145, 168, 
189-Application under s. 103-Power of Revenue 
Officer to make survey and prepare Record-of- 
Bights without order of Government under s 
101.-S.I8,C.P.r.,l882 (=3. 11, new Code)- 
Proceeffing under s. 103, Bengal Tenancy Act, 
1886 Decision of Revenue Officer— Effect in 
subsequent suit for title and eiectment. 

Ss 104 to 108, Beng.sl Tenancy Act, 1886 

(before its amendment by Act Iir of ifigg) gpl 
plied to proceedings instituted under s. 103, in 
the same way as to proceedings taken under s. 
101. On an application made by a proprietor or 
tenant of an estate under s. 103 of the Act for 
the preparation of a record-of-rights the Revenue 
Officer Is competent to make a survey and mea- 
surement of the land (without the orders of Go- 
vernment under s. 101) and the procedure to be 
adopted by him shall he the same as in the case 
of a proceeding under s. 101 of the Act. In 
order to constitute renjudwata under s 1,3 (C P 
0 1882), the issue with respect to which the rule ° 
i^ to operate must have been beard and finally si 
deci« by a Courfof jurisdiction competent to 
try thh Bhbsequent suit in which it is sought to n 

¥,ao.s3 . * 


Bengal Acts-( Tenancy Act VIII of 
1885 )S 104 'iJon*iid 

^ ^ proceeding under %, 

r 103, Bengal Tenancy Act, 1886, there being a de- 
3 mal of the relation of landlord and tenant either 
I y the landlord or the tenant, it is absolutely 
1 necessary for the Revenue Officer to deal with 
1 the question In order to enaole him to make the 
t necessary entries under s. 102 of the Act; but the 
s decision of the Revenue Officer is not res jndicatm 
. in a subsequent suit by the landlord in a Civil 
Court for title and ejectment 17 Cal 721 Fol* 
2 C W N 491, 20 Cal 249, 27 Cal 167 Dist. 

Dharani Kanta Lahiri vGaber AH Khan. 

80 Cal 339=7 C W N 38*. 
Notes— (Rel 33 Cal .'^18=9 0 W N 604 = 
j 1 0 L J 239) 

381, — S, 104.Every settlement of rent or deci- 
sion of a dispute by a Revenue Officer. 

The words ‘every settlement of rent or deci- 
sion of n- dispute by a Revenue Officer’ can only 
apply to those cases which the Revenue Officer 
has jnrisdiction to try and therefore such decision 
does not operate as a decree of a Civil Court. 

Badha Kishore Manikya v Durganath 
Bhutta Charjee. 32 Cal 162. 

382. -Sfi. 104 (2) 107-Before amendment by 
Act III of 1898 B C— Decision of Settlement Offi- 
cer settling rent, nor ‘res judicata’ but evidence. 

Where a settlement of rent was made under 
S. 104 (2) of the Bengal Tenancy Act before its 
amendment by the Amendment Act of 1898, the 

decision of the Settlement Officer had the effect 

of a decree under S 107 of the Act (before amend- 
ment) and is evidence in a suit for a rent subse- 
quently bought by the landlord even though it 
may not operate as res judicata, Mohin 

Chandra Roy v Srimati Kali Tara Debyee. 

11 C W N 1028. 

-s. 105. 

See (1) Res Judicata — Competent Court 
— Revenue Courts. 

(2) Special or second appeal— order# 
subject or not to appeal. 

CV Superintendence of High Couit— 
Civil Procedure Cod#*, s 623, 

883 —Special J ndge, jurisdiction of— Publi- 
cation of record-of. rights— Bengal Tepancy ML. 
88,66,106,106. 

There is nothing in s. 106 of the ijepal Te- 
nancy Act vrhich TOtric^s the*|hris#fot|W 4 a 


.till/, 
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Special Judge to deal only with matters of ob- 
jection taken after publication of the record-of- 
rights. Durga Charan Laskar v Hari Churn 
Bass 21 Cal 523. 

884. — Ss. 105, 106 — Kes judicata— Settlement 
—Proceeding — Entry of rent. 

S. 105 of the Bengal Tenancy Act lays down 
that during the pendency of the draft publication 
any person affected by an enlry in the record 
may raise an ‘objection’ with regaid to it, whif*h 
the Bevenue officer is to ‘receive’ and ‘consider’ 
and dispose of in a summary manner. From an 
order disposing of such an objection there is no 
appeal and no second appeal, and the order can- 
not have the effect of res judicata, A dispute 
under S. 106 is to be ‘heard’ and ‘decided’ by the 
AJevenue Officer under the procedure laid down 
in the Civil Procedure Code for the trial of suits 
and is subject to appeal and second appeal, and 
an order disposing of such a ‘dispute’ will have 
the effect of les judicata. 21 Cal 162 considered 
and explained. Karban Ali v Jafar AH. 

5C W N 798=28 Cal 471. 

885, — S. 105 Ss. 103 A, l06Aand 109A. 

A settlement officer settled a fair rent, and 
the Special Judge on appeal confirmed that deci- 
sion. Held, that under S. 100 A. no second ap- 
peal lay. Ram Biahen Raut v Rajapam. 

33 Cal 832. 

386. -Chapter X Secs 106,109 (3)-Second appeal 
—Decision settling a rent meaning of — Section'^, 
30, 37, 62, 104, 109, 113-Act III (B C) of 1898. 

The words “not being a decision setting a rent 
in section 109 (3) of the Bengal Tenancy Act 
refer not only to a decision by which existing 
rents are varied, but also to a decision by whieh 
existing rents are maintained as fair and equit- 
able. The words “settle a fair and equitable rent” 
in section 105 (1) do not exclude a case in which 
the e^fisting rentiis not varied. 

When, therefore, a Special Judge, on appeal 
from the decision of a Settlement Officer on an 
application by the landlord under section 106 (1) 
holds that no ease has been made out for an en- 
hancement qf rent on any of the grounds stated 
in the application, 

Held, that this is a decision settling a rent 

f iliTit, th^ meipinj; o{ nation IQa (3) q{ the Aej: 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S- 105 ^Gontd, 

and consequently nq second appeal lies to the 
High Court from this decision. 

Sections 37, 105 and 113 of the Act discussed 
with refeience to the question as to what is 
meant by a settlement of r^^nt. 16 Cal 696; 17 Cal 
326; 25 Cal 146 Ref). Rameswap Singh V 
Bhooneswap Jha, 4 C L J 138 = 

33 Cal 837. 

Notes.— Ref; 13 C W N 1149 F B. Dis: 5 C L 
J 632. 

387. -SS. 105, 115, .50, 102 (b), lOl-A, 103-B, 
106, 107, 109-A, 111— As amended by Act III 
(B 0) of 1SP8, and before amendment by Act I 
(B C) of 1907— Record-of-rights, final publica- 
tion of— Landlord’s application for settlement of 
rent of tenant entered as occupancy raiyat — 
Raiyat if may plead fixity of rent under s. 50— 
Question of status if may be raised in sueh pro- 
ceeding— Second appeal. 

In proceedings by the landlord for settlement 
of rent under s. 105 of the Bengal Tenancy Act 
as it stood before its amendment by Act I (B 0) 
of 1907, the tenants were in practice allowed to 
take objections which would properly come un- 
der s. 106 of the Act; and when, in such a pro- 
ceeding, the lower Courts decided any such matter, 
a second appeal would be entertained by the 
High Court. A tenant in such a proceeding is 
entitled to the benefit of the presumption of 
fixity of rent arising under s . 60 of th#^ Bengal 
Tenancy Act from proof of unifoim payment of 
rent for twenty years, s 116 of the Act not dis- 
placing such a presumption in a proceeding un- 
der K. 105 or s. 1 06. — Whether the words 

“recorded under this chapter” in s. 115 mean 
‘•recorded after all chances of amendment of the, 
record under any other provision of the chapter 
are over, including a suit as contemplated by s. 
111.” The view expressed in 26 Cal 617, that “s.ll6 
contemplates a case in which a raiyat is seeking 
to get the benefit of the presumption for a period 
subsequent to the time when the record-of-rights 
was framed” disapproved, as being opposed to 
the plain terms of the section. Pirthi Chatid 
Lai Chowdhry v Sheik Basarat AIL 

13 C W N 1142 F 8=10 C L J 343 = 
3 Ind Cas 4495*87 Cat 30. 

388. — Secs. 105, 106, 108, 1094 

ol ligbtfi-pifsislo^ settling , 
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1885 ) S. 105 -Contd^ 

A f^raft record of-rights? was published on the 
Hist- March 1903. the parties being asked to 
lodge their objections, if an5^ within one month. 
Ko objection was lodged and the record was 
finally published on the 9th June 1903. The 
Settlement Officer then proceeded to settle fair 
and equitable rents, and on an application by 
the tenants, dated 14th August 1903, altered the 
record as regards some of them entering their 
lands as dakheraj' instead o! ‘mal’. He refused 
their prayer to be recorded as raiyats at fixed 
rates of rent. Hea^so imposedi a limitation as 
regards enhancements of rent. 


Bengal Acts ( Tenancy Act VIII of 
1885 ) S. 105 '-Oontd^ 

prietyof an interlocutory order also may be 
questioned. But this principle does not bar a 
civil suit for determination of questions of area 
and title of a holding because an order under 
the settlement of fair and equitable rent has been 
allowed to become final. Pandab Dowari 

Das V Ananda Kishun Chakrabutty. 

12 C L J 195-14 C W N 897« 
7IndCas 102. 

390— Ss. 105 and 106 — Maintainability of 
suit to avoid intermediate tenures by lessee from 
Government — Conditions of the settlement — Re-, 
cord of rights, finality of. 

Tlie defendants were recordf‘d in the Matta/i 
of the cadastral survey as intermediate tenure-, 
holder. The plaintiff did not take the remedy 
mentioned in section 105 of the Tenancy Act. 
He subsequently took a settlement from the 
Government and is now the zeminder. Jn a 
suit by him to avoid the tenures of the defen- 
dants: 

that th i suit is not maintainable. The 
settlement holder is bound by the terms of bis 
settlement to recognise intermediate tenure-hold- 
ers mentioned in the settlement papers. 

Tapanidhi Raghunath Puri vPitambai* 
Gajendfa. 5 CL J 67. 

Notes.— Ref: 14 C W N 470. 

39 1 — Ss. 105, 106 — Second appeal — Special 
Judge— Settlement Officer. 

A second appeal may lie in a proceeding und- 
er section 106, but there is no right of second ap- 
peal in a proceeding for settl^^ment of rents under 
section 105 of the Bengal Tenancy Act, 

Where the Settlement Officer as well as the 
Special Judge tried matters coming under sections 
105 and 106 of the Bengal Tenancy Act without 
discriminating them in their judgments, a second 
appeal lies. 

A Special Ju^ge has jurisdiction to hear ap- 
peals from the decision of a Settlement Officer in 
his district regarding dispute and settlement of 
rent relating to land outside the di«itrict but in^ 
eluded in an estate recorded in the Oollectorate 
books of the district. 

The officer who entertained the dispute t^ar- 
ding seUlomenb of rents havirtg jilrisdicMon to do 


that the Settlement Officer had no juris 
diction, in the absence of the nresentaticn of a 
plaint on a mgularly stamped paper, to make the 
alterations in the record. Sambhu Chandra 
Hazpa V Puma Chandra Pal. 7 C L J 03= 
12CWN 122 = 35 Cal 176. 

389.— ‘Secs. 105, 109 as amended by Act 111 
(B C) of 1898— Civil Court, jurisdiction — Act 
creating new jurisdiction — Interlocutory order. 

Under section 109 of the Bengal Tenancy Act, 
as amended by Act III (B C of 1898) and as it 
stood before the changes made by the Eastern 
Bengal and Assam Tenancy Amendment Act of 
19u8 came into force the jurisdiction of the Civil 
Court is ousted only in respect of any matter 
whioh is or has already been the subject of a pro- 
ceeding under any of the four sections 105 to 108. 
8 C L J 322, 35 Cal 1013 Hiss, 

A proceeding under section 105 of the Ben- 
gal Tenancy Act, which deals solely with the 
question of fair and equitable rent, does not bar 
a Civil suit in which questions are raised as 
to the area and other incidents of the holding of 
the tenant. 

In the case of an Act which creates a new 
jurisdiction, a new procedure, new forms or new 
remedies there prescribed and no others must be 
followed. 

When a party has elected to take the benefit 
of an interlocutory order, he cannot at the same 
time by an appeal against such order nullify the 
final decree which he omits to challenge directly. 
When a final decree has been made, the party 
aggrieved, ought, at that stage to preM* an appeal 
against that decree, as in such appeal the ^pio- 
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Bengal Acts ( Tenancy Act VIII of I 
1885 ) S. 105 -’Oontd, j 

so, and the final 01 ders having been passed by a 
person competent to do so. the irregularity in the 
intermediate proceedings not being material, did 
not afiect the jurisdiction of the Settlement Offi- 
cer who passed the final orders. Kali Kishore 
Pal V Gopi Mo sun Roy Chowdhry. 

9 C L J 574=4? Ind Gas 62. 

Not€S.-Kef: 14 C W N 897=7 ind Gas 102= 
13 0 L J 195. 

392— S. 105— Settlement of rent— Oo-sharer 
landlord, maintainability of application by. 

It is not competent to a co-sharer landlord to 
make an application for settlement of rent under 
either sub-section (1) or sub-section (2) of section 
105 of the Bengal Tenancy Act. Krishna Das 
Law V Poresh Sardar. 10CLJ458= 

S Ind Gas 472. 

393— Ss. 105, cl (2), 52, lOS-A Cl 3-Second 
appeal. 

Whpre under s. 106, cl (2) fair rent was sett- 
led by the Settlement Officer, but on appeal the 
Special Judge dismissed the application Held a 
second appeal is not barred under s. 109-A , cl (3) 
of the Act. 

Before the passing of the amending Act 1 of 
1907 (B 0), it was not open to the Court, in deal- 
ing with an application under s. 105, to consider 
the question whether or not the land was subject 
to rent. When the tenant took no independent 
step to dispute the entry in the record of rights by 
a suit under s. 106, it is not open to him to raise 
the question of his liability to pay any rent in an- 
swer to an application under s. 105. 

An application under s. 105 of the Act is none- 
the-less an application under that section, even if 
a reference is made in it to s. 62 of the Act. 12 0 
W N 122; 8. a No 2082 of 1906 unreported pnl. 

Ppobarat Narain Singh v Murat Rai. 

^ 2 Ind Gas 263. 

394— Ss. 105, 109 (3)— Second appeal. 

When in a proceeding under S. 105, the Speci- 
al Judge has held that the plaintiff has failed to 
establish his grounds for asking for a settlement 
of rent at a higher rate, no second appeal lies to 
the High Court. 

When the lands of tenancy have been sub- 
diyided, if a question arises whether new tenancies 



Bengal Acts ( Tenancy Act VIII of 
1885 ) S. 105 -Ooncld, 

have been created, the answer must depend Upon 
the intention of the parties; no indexible rule 
apart from intention can be laid down. 4 C L J 
138; 3d Cal 837, Fol: 3 Ind Gas 306: 14 0 W N 
335; 11 C L J 56 Appr: 1 Ind Gas 4; 36 Cal PZ; 
13OWN41I;2 1ndOas415;10OL J 45; 

W N 962 Kef. W M Grant v Ram RakKar 
Bhagat. 6 Ind Gas 501. 

395— Ss. 105, 106, 109— Decision of matter 
under s, 106 given in proc^^eding under S. 106, 
whether re^ judicata. 

A defence taken to an application under S 105 
of the Act that a certain land is lahhera] is not 
the subject matter of an application made under 
S 105 or lOo within the meaning of S 109 as it 
stood before 1.907; and a subsequent suit for de- 
claration that the land was malhli lalthemj of the 
tenant-plaintiff is competent and not barred un- 
der S. 109. 

If the tenant pleads a bar to the settlement of 
rent, which can properly come under S. 106, with- 
out any apparent objection by the landlord, who 
is making the application, the decision is a com- 
petent one, but is open to second appeal. But the 
decision operates as res judicata so far as the que- 
stion under S. 105 is concerned, that is, the ques- 
tion of the settlement of rent, and does not operate 
as res judicata in regard to the question whether 
the tenant has a lahhera). MisPi 

Ghowdhury v Ramcshwap Singh Bahadur. 

1 Ind Gas 71. 

-S. 105. 

Sec Bengal Tenancy Act s. 50. Case No (20S). 

5 Ind Gas 453. 

— Ss. 105 & 106. 

See Bengal Tenancy Act s. 50. Case No (197). 

37 Cal 30 (FB). 

-Ss. 105, 106. 

See Bengal Tenancy Act s, 60. Case No (206), 
5 Ind Ca» 160. 

-S. 106. 

Sec (1) Kes Judicata— Competent Court— Re- 
venue Courts. 

(2) Special or ^Second Appeal-Orderi sub- 
ject or not to Appeal. « 

(5) ^Superintendence of High Ootirtr- 
^ Oivil procedure Oode,^8- 622*| 
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396— Ss. 106, 109 A— Decision settling a 
rent” — Second Appeal, 

The word -‘settling a rent” in s 106 are used 
in a technical sense and not in what might he 
their ordinary signification. They do not mean and 
include any decision upon the question what is or 
what ought to be the rent. They mean only a 
decision settling a rent in the sense of settling a 
fair and equitable rent in place of the existing 
rent. So a second appeal lies from the decision 
of a Special Judge in appeal deciding whether the 
rent payable was the one recorded in the Eecord 
of Eights or the one entered in the plaintiff’s 
certificate of sale. 25 Gal 34 foil. Ratnani Per- 
shad Narain Singh v Mahanth Adaiya 
31 Cal 380. 

897— S. 106— Bengal Tenancy Act, Chap. X 
—Record of rights-Alteration of entires— Regu- 
lar suit, maintainability of-Special procedure- 
Secs. 106, 108, 

No regular suit can be maintained for the 
alteration and correction of entries in a record 
special procedure in sections 106, 
108 of the Bengal Tenancy Act must be followed. 

Jogendra Nath Roy v Krishna Pramada 
8CLJ322=12C WN1032== 
35 Cal 1013. 


Notes.— Ref. 3 Ind Cas 100. 

^8 Ss. 106, 1 08 -A— Appeal from Order. 

for def«nt“ ® '^iemissea 

was filed ^ h r'* “ for revival of the appeal 

was filed, but was rejected. 

that S 688 of the Oiv Pro Code 1882 

the High Court to the^hLrinS“o7sectL‘’appeaJ 

Basanta Kumar 
Chakravarthi. 36 Cal 510=2 Ind Cas 572. 

of the^enS, Proceedings under sec. 106 

nval tenants of &e land, to have their names re- 


Bengal Acls-c Tenancy Act VIII of 
1885 ) S. 106 Gontd. 

corded as tenants in the settlement proceedings. 
The Settlement Officer held that the Plaintiffs were 
the tenants and made an order in Plaintiffs’ fa- 
vour. On appeal by Defendants Nos. 2 to 9, and 
not by the landlorl’ the Special Judge reversed 
the decision and ordered that the names of Defen- 
dants Nos. 2 to 9, who he held were the tenants, 
be registered The Plaintiffs thereupon brought 
the present suit to have their rights declared as 
tenants of the land: JSeld-Th&t the previous 
decision of the Special Judge not having been a 

decision between the parties, as between the 
tenants on the one hand and the landlord on the 

other, It could not operate as in the 

present suit Mohunt Jagannath Ramanuj 
Bas V. Chandra Kumar Bose. 

5C.W.N. 421. 

400-Ss 106, Sub-S 2, 188-Zerait-Admi8. 
Sion subsequent to 2nd March l«83_Joint land- 

th w~t “f « ““der 
this Act required or authorized to do.” 

The mere fact of a certain land having been 

taken lease of as Zarait by the defendant would 

“he f.t« evidentiary value when 

the letting was not-as s. 120. Sub-S 2, requires to 

51ml day of March 
^83. One of the several joint landlords institut- 

ed proceedings under ChX of the Bengal Tena- 

Sew ®®de by the 

Settlement Officer; ffeld-Tbat disputing an ent! 

ry made in the coarse of a record-oLghts To. 
ceeding under S 106 of the Act does not 
within the meaning of the words “anvthin 
which toe landlord is under this Act acqufred or 
authonzed to do” as used in S. 188. ^ 

Bahadur Singh y Mackenzie. 7 C W N 40^ 

Notes -Ref: 1 0 L J 466; 13 0 W N 136: 10 
CL. toS; 13 C W N 661. Disf; 9 C Lj 

(AmendmentJ 
Effect— Revenue officer, decision of on 
Str “mename^t_ 

188^1! Amending Act ,.lu pf 

1898 BO IS to make final the docisioa pf afev^ 

nne offieer, made under t. lOeofAc^t vluof 
iooo beforp the commeacem^"^^ 

Act only in regaid toi 
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decided by the Revenue officer under s. Iu6 of 
Act VIII of 1885 A question of title between 
rival purchasers of a tenure could not bp dealt 
with and determined under s 105 of Act Vill of 
1885, as it stood before its amendent by Act III 
of 1898 B C. 21 Cal 378 ;27 Oal fob A decision 

on such a question passed by a Revenue Officer 
before the commencement of the Amending Act 
does not prevent the question from being now 
litigated in the Civil Court. Donay Dass v. 
Keshub Ppuhti. 8 C W N 7^1. 

402—8. 106— Suit between rival proprietors 
— Scope of suit — Question of possession or title— 

Limitation Limitation Act (XV of 1877), 

S. 22 —Substitution of executor m place of 
supposed legal representative— New defendant. 

In a suit under S luG of the Bengal Tenancy 
Act certain lands were alleged to have been erro 
neously recorded as part of moiuah P, and it was 
prayed that the record-of-riglits be amended and 
the disputed lands entered as part of plaintiffs 
own mo Irak R from the record of which the 
same had been omitted. This suit was instituted 
more than two months after the final publication 
Of the record of-rights for K, but within 

two months of the final publication of the recoid 
of rights for mo tea /i P. 

Edd, that the suit was not time barred. ! 

In such a suit the Reveue Officer and in case ^ 
the suit is transfered to the Civil Court, the Civil ^ 
Court is confined to question of possession and 
cannot be asked to adjudicate upon the title of 
rival proprietors. j 

The suit was originally instituted against the 
person whose name was entered in the record-of 
rights. But it appeared that this person was the ^ 
widow of the deceased proprietor, and her name 
was entered as representing the estate of her de- f 
ceased husband, t 

■Beldy that the executors to the estate of the 
deceased proprietor wbo were substituted as defen- 
dants were not new defendants within S. 22 ° 

Limitation ^ct. Mohunt Padmalav Hamanu- 
ia Das V. Laltmi Rani. 12 C W N 8. P 

4j 03— S. 106— Record-of rights— Applications 
to correct entry made before Amending act of [ 
ISOS-Reference to Oini Court under Amending Aqt to 


" Bengal Acls-c Tenancy Act VIII of 
1885 )S 106 Gontd, 

—j urisdiction— Interpretation of Statute. Change 
of procedure during pendency of proceeding. 

It 

A record-of-rights having been prepared in 
j- 1896 the landlord applied in 1897 for the correc- 
^ tion of an entry under S, 106 of the Bengal 
j Tenancy Act as it then was. After the Amending 
fc Act of 18.98 was passed the case was referred to 
y the Civil Court under the proviso to S. 106 of the 
Act as amended, 

that the C^urt has jurisdiction to try, 
^ notwithstanding that the proceedings were com- 
menced prior to the passing of the Amending Act 
which first empowered a reference to the Civil 
Couit. 
f 

In matters of procedure, an Amending Act 
would affect legal proci^edings instituted under 
the’^epcaled provision RaWmuddin Sarkai* 

V. Jagn Kishore Acharya. 12 C W N 987. 

s 

404— As amended by Act 1 II of 1898-Tres- 
pacser m possession of holding — Name erroneous- 
ly recorded— Suit to declare him trespasser under 
S, 106— Amending of entry. 

The terms occupier” and ‘oc'‘upant” in els, (<'/) 
and (c; of b. 102, presumably added to cover the 
case indicated in clause (/) added at the same 
time. A purchaser of a non transferable occupan- 
cy holding being a trespasser is not entitled to 
have his name ent^^red in the record of rights 
under cl (a) or (c) of S. 102 of the Bengal Tenan- 
cy Act 

Where such a person’s name was recorded, 
Ueldj that the Revenue Officer proceeding under 
S. 106 acted properly in adding a note to the 
effect that he was a trespasser. Umedulla Sardar 
V. Ramchandra Bhadupi. 14 C W N 812. 

405— S. 106-8uit under proper scope of — Smt 
for ejectment if can be brought under this sec- 
tion. 

Where plaintiff not only seeks for the correc- 
tion of an entry in the record-of-rights in favoul 
of the defendant but also for recovery of posses- 
sion from the latter, who. he concedes, has been in 
possession from before the date of final publiba- 
tion; -That these reliefs could not proper- 

ly be secured by suit under S 106 Bengal Ten anfcy 
Act and the proper course for the plaintiff wis 
to bring a civil suit. 


525 


DESAi’S CRST. OIVIX DIGBST 1811-1912 


626 


\ 


Bengal Acts-( Tenancy Act VIII of 
1885) S. \Q%-Goncid. 

As between landlords o£ neighbouring estates 
the only question that can be raised in a proc«^ed- 
ing under S. i06 is as to possession at the date 
of the final publication. 10 0 W N 8 (1907); 12 C 
W N 1032 (1908), Ref. KaHsundapi Debya v. 
Gipija Sankap Sanyal.# IS C W N 974. 

403 — Ss. 108, 109, 111 ('a) — R^cord-of-rights 
Suit under S. 106, whether exclusive remedy — 

Although it may be that a suit solely for 
alteration and correction of certain entries made 
in a record of rights would not lie in the Civil 
Court, yet a suit in which other reliefs also are 
claimed is maintainable in Civil Court. 12 G W N | 
1032;35 Cal 1013;8 0 L J 322 dist;6 Ind Cas 217; 
12 0 L J 107; K 0 W" N 881, 7 Ind Oas 102; U G 
W K 879 Appr. Mukti Nath Thakup v Honor- 
able Maharaja Rameshur Singh Bahadur 
7 Ind Cas 340. 

407— -S. 106— Suit for declaratory decree— 
Court Fees Act, VII of 1870, Sch, 11, Art. 17, cl 
(3) and S. 7, sub-sec. IV, cl. (c).— \ suit under s. 
106 of the Bengal Tenancy Act is a suit for a de- 
claratory decree, and the Court-fee payable is Rs 
lo, in all cases. 6 Ind Cas 141; 11 0 L J 158, 

Diss, Satin Chandra Giri Mohant v Gopal 
Chandra Rai, 7 fnd Cas 627 = 

12 CL J 638. 

408— S. 106 — Decision in Settlement pro- 
ceedings— Finality — Civil Court, iunaliction of, 
in re-opening matters deeided. 

Where proceedings have been taken before a 
Settlement Officer, m respect of any matter un- 
der S. 106 of the Bengal Tenancy Act, a Civil 
Court is precluded from entertaining a suit con- 
eerningsuch matter. 12 C W N 1032, 8 C L J 

322, Ref: Kamlanand Singh v. Prem Lai 

Gancsh, 9 

Bengal Acts — S. 106— Suit under — ^ Fresh 
suit in regular Civil Court. See Civ. Pro Code 

9 Ind Cas 4. 

Bengal Tenancy Act— S. 106— Decision of 
Settlement Officer— Res judicata— Decision be- 
tween parties:-See Res judioata. 8 C W N 421. 

Bengal Tenancy Act, S. 106. 

Pf| T^pincy 4Qt,S,B0, Ogefi No, (209), 

f fftf f If 81|, 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 107 -Oontd. 

-S. 107. 

See (1) Ees Judicata — Competent Court — 
Ecvenue Courts. 

(2) Special or Second Appeal — Orders 
subject or not to Appeal. 

409— S. 107— Civ'l Procedure Code ( 1882 ), 

Section IS-Ex parte decree— Party against whom 
decree pleaded as bar, exparte— An ex parte de- 
cree may not be res judicata: 

In this case the person against whom the 
plea was taken was ei-.pcute in the previous 
suit.- Ashutosh Nath Ray v. Abdool, 

28 Cal 676. See also 24 All 1S8 and 
' 10 C W N 839. 

Notes-— Eef: 6 C L J 670. 

410- B8ngal Tenancy Act ( Vlll of 1885 J 
sees. 107, 109-Undisputed entry-Presumption 
of aceuracy-Reb itted by decree— Res judicata. 

An undisputed entiy in a record of rights 
prepared under the provisions of Chap X of the 
Bengal Tenancy Act Vi If of 1885 (before amend- 
ment) did not fall under sec. lo7 of that Act. The 
presumption in favour of its accuracy raised by 
sec. 109 of the Act wouM be sufficiently rebutted 
by a decree passed in a contested suit between 
the parties. Sec. 109 of Act VUI of 1885 laid 
down a rule of evidence, and could no» override 
tbe rules of res-iadioata which are of general 
application. Ghaneshyam Misser v. Psdma- 
nand Singh, 1 C L J 134=32 Cal 336 = 

9 C W N 610. 

Notes:-Ref: 10 C W N 27+.Dist: 5 0 L J 92 . 

'^l^-~Ss. 107, 109— Record of rights— Deci- 
sion of Revenue Officer, iincontested proceeding— 
Effect of— Decree— Presumption of accuracy.— 

The proceedings referred to in S. 107 of the 
Bengal Tenancy Act mean contested proceedings 
in which there is an adjudication on disputed 
points. The decision of a Revenue officer in an 
unoontested proceeding has not the efieot of a 

decree under that section and the entry in thfl 

Eeoord-of-rights pursuant to such deoision can- 
not override the effect of a contested Civil Court 
deoree between the same parties. The effaot of 
such a deoision and entry would be that, nilde» 
S, 109 of the Act, there woaW he a presumption 
lufarBijtoniieii 
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Bengal Acts -( Tenancy Act VIH of 
1885) S. 

was proved. The effect of S. 109 of the Bengal 
Tenancy Act which lays down a rule of evidence 
is not to overiide the rule of judicata. 

Rajah Pudmanunda Singh v. Ghaneshyam 
Miaser, 9 C W N 610=32 Cal 336 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 109 -Goneld. 

Notes: -Rfif: 10 C L J 343 F B. 

-S. 109A. 

See Bengal Tenancy Act S.lOS.Oase No.(398). 

36 Cal 510. 

1 C L J 134. I _s jQg 

See Bengal Tenancy Act 8.52. Case No. (826) 

5 C L J 538. 

~S. 109. 

See Bengal Tenancy Act S.lOS.Oase No.(388). 

33 Cal 837. 

-S. 109 A. 

See Bengal Tenancy Act S.lOS.Oase No.(396). 

31 Cal 380. 

-S. 109. 

See Bengal Tenancy Act S.lOS.Cise No.(389). 

14 C W N 897. 

-Ss. 109 & 109 A. 

See Bengal Tenancy Act .8. SS.Oase No.(2S3). 

11 OWN 939 ! 

-S. 109 (a). 

See Bengal Tenancy Act S.lOB.Case No.(406). 

7 Ind Cas 340. 

-S. 109(3). 

See Bengal Tenancy Act S.lOS.Oase No.(394). 

6 Ind Cas 501. 

S. 109 A (3). 

8 C W N 225=31 Cal 305 = 31 1 A 24. Tenancy Act S. 10.S, (2). Case No. 

413— 3.109-A — Appeal from order of remand — 109*A cl. 3. ^ * 263. 

passed by a special Judge— O.P.O., s. 588.— See Bengal Tenancy Act 8.50. Case No. (206). 

An appeal does not lie from an order of re- ® 160. 

mand passed by Special Judge under the Bengal 415— S 111 - As-reement fn « t 

Tarasankar Ghose, 7 OWN 440. „ru »r arrears. 

Where a tenant agreed to pay additional rent 
Notes.-— Eel; 36 Cal 510. for excess land found in his possession, and a suit 

414-S. 109, 01 3-Appeal - Decision settl 

ing rent.— ^ ^ ^^’^ears of rent under 

\xTu Ai, J • • « r -r S. Ill of the Bengal Tenancy Act, as being a s»dt 

^ Where the decision of the Judge does not sel- for alteration of rent within thA meaning of cl 

ooir» P™' W section, merely because, subsequent 

oe^s on the ground that there was no excess land to the accrual of the rent, there have been Settle- 

4 r r “Oder the Act, and ths land 

' J. . , dist: Rajkumar Pratap Sahay V. has been measured accordingly 

«.m Lai Singh, §gL^5?8. B,amian All v. Amiad AH. ‘ on r.i ono 


•S. 107. 

Se« Bengal Tenancy Act, S.55. Oas^ No.(23.9) 

11CWN939. 
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Bengal Acts-c Tenancy Act VIII of i 

1885 ) S. Ill -Goncld, 

Bengal Tenancy Act — i^s. Ill, lll-A 

Holding over— Acquiescenee -Siiit for khus pos- 
session— See Landlord and Tenant. — Holding 

SlndCaslOO. 

416— S. lii^ 0 I_ (^a) — ‘Suit for the determina- 
tion of the status of any tenant, ’meaning of— 
Suit for ejectment and mesne profits— Defence of 

tenancy — Applicability of section; 

S, 111, 01. (a), of the Bengal Tenancy Act does 
not apply to a suit for ejectment and mesne pro- 
fits on the ground that the defendant is a tres- 
passer and where the allegation of the defendant 
that he is a tenant is altogether denied. It is 
not a suit for the determination of the status of 
any tenant within the meaning of the section.— 
Troylokhyanath Bose v. Macleod, 
(1900) 28 Cal 28 at 31, 32. 

417— S. m-Arts. U-lSO-Settlementof rent 

by Settlement Offlcer-Bengal Tenancy Act, S. 
Ill Suit for alteration of rent — Bengal Act 1 

of 189.5 Puhlic Demands Recovery Act, 8. 7 

Certificate under-Snit to amend certificate— 
Nature of suit.— 

'ft here the rent payable hy a tenant is fi-ired 
by Settlement Officer after inquiry and the land- 
lord is a ward of the Court of Wards, and a certi- 
, fioate is issued under S. 7 of Bengal Art. i of 
189.5, the suit ’oy a tenant to correct the amount 
of rent mentioned in the certificate and to recei- 
ve excess paid is really a suit for the alteration 
of rent under S. Ill of Bengal Tenancy Act and 
is governed either by Art. 14 or Art. 120 of the 
Limitation Act. Ashutosh Nath Roy v. ' 

28 Cal 676. 

Notes;— Kef; U 0 W N 48; 5 0 L ,1 670. 

—Sill A. 

See Bengal Tenancy Act s 1 03 A. Case No (36S) 

11CWN48. 


Bengal Ac!s-( Tenancy Act VIII of 
1885 ) S. Wi-GMciii, 

418 iI3-~an(i ss 115. 104 fsub-as 2 and 3), 
llS-Record-of-rights-— Presumption as to fixity of 
rent-Settlement of fair and equitable rent— En- 
hancement for excess land-Enbancement for rise 
in price of crops. 

The provision contained in s 115 of the Ben- 
gal Tenancy Act against the presumption as to 
fixed rent under s 50 (2) of the Act arising in 
certain cases has no application in a suit brought 
by a tenant for the purpose of contesting the 
the correctness of the decision of a Revenue 
Officer in regard to the entry as to the status of a 
raiyat in a record -of- rights prepared under Oh. X 
I of the Act. In such a suit the tenant is entitled 
to the benefit of the presumption. Given the cir- 
cumstance of an increase or decrease in the area 
of the land for which a tenant is paying rent, it 
is competent to the Revenue Officer under s. i04 
(2 j of the Bengal Tenancy Act to settle a fair and 
ecxuitable rent in respect of the whole of the 
land of the tenant, including the excess area, and 
the Revenue Officer can in such a case enhance 
the rent under the provisons of Tenancy Act, egw 
on the ground of the rise in the prices (vt thefood 
crops, and so forth. Secretary of State for 
India in Council v Kajimuddi 26 Cal 617. 


— Sslll&lllA. 

Sec Bengal Tenaney Act s 50, Case No (207) 

5IndCas266. 

-Sill A. 

See /-Bengal Tenancy Act s 105 A. Case Ko 

3C L J m. 


See Bengal Tenancy Act s lOS^Case No (386) 






; Notes — Ref: 12 0 W N 122; 904; 10 C L J 
343 F B; Bisap: 13 OWN 1149 F B. 

— S115. 

See Bengal Tenancy Act s 50. Case No n97) 

37 Cal 30 (FB). 

— S 115. 

See Bengal Tenancy Act s 50. Cane No (151) 
12 C W N 904. 

— S116. 

See Right of Occupancy-Acqniaition of Right 
-Person by whom Right may be acquired, 
26 Cal.. 546; 3 C W N 386. 

419.~Ss 116, 178— suit for ejectment— Zerait 
proof of land being-Onus-Aflmission in the lease ^ 
—Estoppel. — 

In a suit by a landlord to eject a tenant on 
the ground of the iand being the former’s zerait 
land th^ ouns is on the landlord to prove that the 
land was zerait, so as to bring it within the pro- 
viso of s 116 of the Bengal Tenancy Act. (9 0 W 
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Bengal Acls-c Tenancy Act VIIl of 
1885 ).S. 116 ^Oontd, 

The mere fact that, in the lease, the lan<l is de- 
scribed as hhudkust land, would not be sufficient, 
in itself, to prevent the tenants from acquiring 
occupancy rights, regard being had to the provi- 
sions of s 178 and would not shift the onus on 
the tenant. iljodhya Prosad Singh v Ram 
Golam Singh 13 C W N 661 . 

420. — S. 116-— as amended by Act III of 1818 
(B 0)-*Decision by Revenue Officer-Iiakheraj or 
no Lakheraj— -Rea- judicata.— 

The question whether the land is lalihera] or 
not is one wh’ch the Revenue Officer is not com 
petent to decide under s 106 of the Bengal Tenan- 
cy Act as Amended by Act 111 of 1898 (B C); and 
therefore, his decision on that (question being 
without Jurisdiction, does not operate as adeciee 
and is not binding as t'ps Jiuhcafa between the 
parties in a subsequent suit. (21 Cal 38 F B Fol. 
17 Cal 721 Dist). Rowland Hudson v 

Mahihir Tewari 5 Ind Cas 133. 

420A.— S. J 16— Landlord and Tenant Act 
(VllI B C of 1869), sec 6— Kamatland— Right ot 
occupancy Tenant, holding over 

Where the rights of the parties were governed 
by Act Vin, B C of l869,Iands which were lamat 
did not cease to be so by virtue of a mohnrari set- 
tlement of the same. A tenant ot lanud land does 
not acquire a right of occupancy by holding it 
over after the expiry of the lease. Syed Khalilur | 
Rahman v Rupan Mahton 12 C W N 436. 

421.— Ss 116, 120,01 2, 178 — Oc'^upancy right 
acquisition of— ^Serait or Kamat land— Act X of 
1869 s 6; VllI of 1889 (B C) s G — Lease for term 

or from year to year— Inception of the tenancy 

Admission by tenant.— 

Acquisition of occupancy or non-occupancy 
lights by a tenant in an alleged Kamat or Zemif 
land cannot be prevented unless the landlord pro- 
ves that wheh the holding was first created, it 
was held under a lease for a term or from year to 
year. If the land is not so initially let out the 
execution of a kabuliat for a term by the tenant 
during the continuance of the tenancy, does not 
affect his status or bar the application of thepro- 
visions of Chs. V and VI of Act Till of 18b5, 
Whether an admission by a tenant as to 
lh« Zi^rait or Kamat character of the land of his 
holding, made after the 2nd March 1888 U con- 
QUiiveai against tbffeppt on tie <|ue8tfappf 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 116 -Ooncid, 

the tenure of the land. 12 W R 277; 23 W R 288 
Ref.; 17 Cal 476: 7 C W N 400; (Unreported) Sp. 
Ap No 2129 of 1901 decided by Mitra J Ref. 

Ma Sudan Singh v Goodar Nath Pandey 
1 C L J 456. 

-S 116. 

See Bengal Tenancy s 2 (2) Case No (13) 

1 C L J 310. 

422.— S 117, sub-sec (3)— Purchase of a ten- 
ure, right, deposit decretal amount of — Interest 
of purchaser void or voidable, — 

When a tenure is advertised for sale, the pur- 
chaser of the tenure has no right to make a depo- 
sit under sub-sCc (.-j) of s 170 of the Act and pre- 
vent the sale, as he is not a person having an in- 
terest m the tenure voidable upon the sale. 

Where a tenure was advertised for sale and 
the purchaser of the tenure from the tenant- 
against whom the decree for rent was obtained, 
was 'dlowed by the lower Court to deposit the 
decretal amount under sub-sec. (.3) of 8 170 of the 
Act to prevent the sale, the High Court on revi- 
sion did not set aside the order on the ground 
that, on a former occasion under similar circum- 
stances, the pui chaser had made a similar depo- 
sit and the decree-holder had withdrawn the 
deposit. Jotindfa Mohan Tagore v Durga 
Gabe 10 C W N 438. 

— Ss. 117, 118. and 119. 

See Bengal Tenancy Act s lOL Case No (357) 

30 Cal 339. 

423 — S. 120, sub s. 2 -Record of proprietor’s 
land as private land — Grounds for determining 
land as to be private — Evidence. 

In enacting sub-s. (2j of s. 120 of the Bengal 
Tenancy Act, the Legislature had before it the 
attempts which might be excepted on the part of 
landlords to frustrate the intention of the Legis- 
lature, as asserted in the draft Bill laid before 
the Council for consideration, to extend the oe. 
cupancy -rights of tenants before the measure 
then declared to be in contemplation b^eame 
law ; and therefore the particular date, the 2nd 
day of March 1883, the date on which the draft 
Bill was published in the ^4 Imf^ jvas 

obtained to introduce the Rill into th^ (3^1 

Waideijlwef tolio 
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Bengal Acts -( Tenancy Act VIII of 
1885) S. 120-anM. 

fchere should be free action on the part of /amin- 
dar« to assert their private rights so as to pre- 
vent the accrual of special tenant rights. From 
the wording of that sub-section, it was intended 
that, in determining whether land is the private 
land of the proprietor, regard should be had to 
any declaration made before the 2nd March 1883 
by the landlord, and communicated to the tenants 
in respect to the reservation of the proprietor'^s 
right over the land as his private land : the 
words ‘’any other evidence that may be produced 
in that sub-section mean, therefore, any other 
evidence tending in the same direction that may 
be produced to show the assertion of any title on 
the part of the proprietor and communicated to 
the tenant before that date. Nilmoni Chucket*- 
hutty V. Bykant Nath Bcra. 17 Cal 466. 

Notes— Ref: 1 C L J 456. 

424 — S. 120 — Zerait land — Admission — Re- 
cital in a deed— EstoppeJ. 

Thelast sub-section to S. 120 of the Bengal; 
Tenancy Act does not explode evidence which un- 
der the Evidence Act is otherwise admissible. 

In determining the question whether a piece 
of land IS Zerait or not, held^ that an admission in 
a liahulnjat as to character of the land is relevant 
evidence. Bhagtu Singh v Raghunath Sahai 
13 C W N 135 = 9 C L J 15 = 

1 Ind Cas 571, 

Bengal Tenancy Act— Several holdings. 
Sec Bengal Tenancy Act S. 121 Case No (427). 

28 Cal 364 

425— 120— Ejectment, suit for — I enant,hold« 
ing over — Indigo factory — Notice to quit. 

Indigo zerait lauds, in the absence of evidence 
to show that the lands were ever in the khas po- 
seession of the land-lord, or their an<^estors, do not 
come within the definition of proprietor’s private i 
lands contained in S. IJ^O of the Act. 

The presumption arising under S. 5 (5) of the 
Act is a rebuttable one. 

A raiyat of at least 10 years’ standing and 
now holding over is not a trespasser and can not 
be ejected until his tenancy has been determined 
by a notice to quit or in some other legal 
manner. 24 Cal 272 & lO Oal 45 Ref : 

E B Balgilisk v Damodar Nairain Cliowdhury 
I , 8 C L 1 5S8. 


Bengal Acls-c Tenancy Act VIII of 

1885 ) 5.120 -Voncld. 

4.25A—S. 120— Tbe mere fact ot a certain 
land liavmg been taken lease of as ;i’i-ait by the 
Defendant would not give to that fact any evi- 
dentary value when the letting was not — as sec. 
IJO, sub-sec. 2 requires to make it evidence-before 
the second day ot March 188,1. Sher Bahadur 
Sahu V M H Mackenzie. 7 C W K 400. 

— s. 120 ol (2) 

See Bengal Tenancy Act S. 116. Case No(421> 

1 C L J 456. 

496— Bengal Tenancy Act (1886) Ss, 121 and 
UO-Suit for compensation for illegal distraint. 

Held that, a suit for oo’^pensation for illegal 
distraint under S. 1 21 of the Act by one of the 
two persons jointly entitled to the crops was not 

excluded by S. 140 of the Act. Jagdeo Singh 
V Padarath Ahir. 25 Cal 285. 

427— Ss 121, 122— Several holdings -One dis- 
traint— Legality of. 

Under this Act a land-lord cannot by one ap- 
plication apply for distraint for the rent of more 
than one holding. So also he cannot distrain for 
damages for non-payment of rent, for he was not 
entitled to damages at all unless he was awarded 
damages in a regular suit. Sheobarat Singh v 
Nowjeangdeo Narain Singh. 28 Cal 364, 

428 — S. 140 -Distraint by a registered pro- 
prietor— Suit for damag«>s-:— Land Registration 
Act ("Bengal Act Vil of 1876), s. 7g. 

A suit for compensation for illegal distraint 
under s. 140 of the Bengal Tenancy Act is main- 
tainable only on the ground that the distraint 
was made in violation of the provisions of s. 121 
of that Act. A tenant cannot deny the right of 
a legistered proprietor to distrain and plead pay- 
ment of rent to a third person whose name is not 
registered. Hanuman Ahir v Gobind Koer, 

1 C W N 318, 

Notes.— Ref; 8 G W N 695. 

429— S, 140-Suit for damages for illegal die* 
traint— Measure of damages. 

Where a distraint by a landlord of the crops 
of a tenant is found illegal, the measure of (|ama- 
ges is (1) the excess over the rent due, the 
value of damage caused by way in crops 

were sold, Shcobai-at T Eowfaitgdeo 

Narain Singh, ^ 28 Cal 364, 

i t ^ ' 

I- ; f f U ^ 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) S. m-Uuncld. 

429A — a 140— Suit for wrongful di<>traint— 
— Limitation Act {XV of lb77), Sch. II, Arts 2, 
28, 29. 

The limitation applicable to a suit for compen- 
^tion for illegal distraint of crops by the land- 
lord is one year from the date of the wrongful 
seizure. Art 28 or 29 and not Art 2 of the 2nd 
Schedule of the Limitation Act applies to such 
suits. Jagatjiban Nando Roy v Sarat Chan- 
dra Ghosh. 7 C W N 728. 

430 —Ss. 343, 170— as amended by s. .54 of 
Act I, B 0 of 1907— Bengal General Clauses Act 
(I, B 0 of 1899), sec. 8, cl. (c) — Bight accrued 
previous to, but application after, repeal — Civil 
Procedure Code, s, 310 A, 

A raiyati holding having been sold on the 7th 
May 1907 in execution of a rent-decree, an under 
-raiyat applied to have the sale set aside under 
sec. 310A, 0. P. 0., on the 23rd May following, 
JETeW— That the application could not be enter- 
tained, the Bengal Tenancy (Amendment) Act I 
of 1907 having come into operation on the 22nd 
May 1907. Sec 54 of the amending Act by enact- 
ing that sec. blOA, 0. P. G. shall not apply to a 
tenure holding attached in execution of a decree 
for arrears due thereon, does not repeal any por- 
tion of the Bengal Tenancy Act within the mean- 
ing of sub-sec. (c) of s. 8 of the Bengal General 

Clauses Act. Asiruddi Mondol v Mukho- 
damoyee Dassi. 12 C W N 434= 

85 Cal 543. 

-S. 143. 

See Appeal acts— B3ngal Tenancy Act. Case 
No (32) 14 Cal 312 

-S. 143 

See Bengal Tenancy Act S. 101 Cise No (350) 

30 Cal 339 

— s. 144. 

See Special or Second Appeal— Small Cause 
Gorrt Cases— -Rent. 

431 — S. 144 — Civil Procedure Code Ss. 15 
and 17: 

Ss. 1,5 jyid 17 of the Civil Procedure Code, con- 
trol s. 144 of the Bengal Tenancy Act j a suit for 
rent should be instituted, subject to pecuniary 
limitations, in the Court of the lowest grade com- 
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I Bengal Acls-c Tenancy Act VIII of 
' 1885 ) S. \kli-Oontd. 

potent to try it. Fazltii? Rahim Abu 

Ahmed v Dwarka Nath Chowdhry, 
30 Cal 453 = 7 CWN402. 

432— Ss. 144, 184 and 193. Sch. Ill, Art. 2— 
Forest right, lease of— Suit for money due as 
price of trees — Damages for breach of contract — 
Suit for arrears of rent — Limitation, no admission 
raised in appeal— Grant to cut timber of a certain 
size, of limited rights, construction of. 

A grant of the right to fell timber of a parti- 
cular class and specified size during a defined 
period of time, though extremely restricted in its 
scope, which porhibited the lessee from doing any 
damage to the h mahdl, i. e , to the forest, 
and imposed upon the lessee a condition to notify 
to the Court any occurrence which might happen 
end though it obviously granted no interest in 
the soil itself, was obviously grant of tbe most 
valuable of the forest rights; it cannot be regar- 
ded as a sale of timber. 

A grant of a fishery right or right of a pastur- 
age or the like may be made independently of an 
interest in land. 

A grant of trees as distinct from the land in 
which the grantor reserves every forest right 
except the one which is granted is nevertheless 
the grant of a forest rights within the meaning 
of S. 193 of the Bengal Tenancy Act, and a suit 
for the recovery of money payable in respect of 
such forest rights is governed by the three years’ 
rule of limitation laid down in Sch. Ill, Art. 2, 
cl. (b) of the Act, ’ ’ 

^ The provisions of the Bengal Tenancy Act ap- 
plica ble to suit.s for the recovery of arrears of rent 
are, having regard to the phraseology of S. 193 of 
the Act, designedly made applicable to suits for 
tbe roenvery of sums that are not rent; and money 
payable in respect of forest rights is not rent wi- 
thin the meaning of S. 3 (5) of the Act. 

The question of limitation, raised inthe written 
statement but abnadoned in the Court of first jn. 
stance, is a clear question of law, and it could be 
raised in the Court of Appeal. 

rnderai84,sub.8.1ofthe Bengal Tenancy 
Act, It is obligatory upon the Court to dismiss the 
suit on the ground of limitation, although limita- 
tion has not been pleaded. 
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Bengal Acls-( Tenancy Act VlII of 
1885 )S. 144 -Vo acid. 

Refusal by a counsel or pleader to urg:e a ques- 
tion of law is a mere a<lmission of law which is 
not binding upon the party, and the party may 
raise the question in appeal although not raised 
in the lower C^urt, specially where the question 
of limitation obviously arises upon the admitted 
facts of the case. 

Although standing timber is moveable property 
within the meaning of S. of the Indian Registra- 
tion Act, yet under S. 3, cL 25 and S. t of the 
(xeneral Glauses Act of 1897, standing timber is 
immoveable property within the meaning of the 
Civ. Pro. Code. 

Growing trees may be regarded as part of the 
soiland consequently immoveable property. 

But where under a contract thb grantee has no 
right to the soil, takes no interest in the land and 
obtains a right to the trees with a view to fell 
them immediately or within a reasonable time 
without any stipulation for the beneficial use of 
the soil but with a license to enter and take the 
trees away, the transfer may be regarded as one 
of moveables, 23 W R 458. Dist; 33 CalGOl; Ref: 
28 Oal 86; 6 C L J 257; 33 Cal 257; (263). 26 1 A 
216 = 27 Cal 156, 29 1 A 75=25 Mad 357; Ref: 
Punj Bee, 112, 7 A W N 59; 19 Bom 207; 11 Mad 
193; Ref; 7 Exch. 77 = 86 R K, 570; Ref: 9 Bom. 
and Oal 561 =33 R R 259, Ref: Abdulla Sarkap 
V Aspaf Ali Mandal, 7 C L J 152. 

djSS S.148-Decree for arrears of rent, Assign- 
ment of — Execution of decree by assignee. 

The fact that an assignment of a decree for i 
arrears of rent was made before the Tenancy Act 
will not protect from the provisions of s. 148 (h) 
an assignee who proceeds to execution afterwards; 
but execution cannot be refused where, before 
that Act came into operation, the asvsignment had 
been recognized by a Court of execution under 
s. 232 of the Civil Procedure Code. Koilash 

Chundep Roy v Jodu Nath Roy. 14 Calc 380. 

Notes: —Ref: 1 C L J 500. 

434 — S. 148— • Rent-decree J3eeree for 

arrears of rent— Application for execution by the 
assignee of such a decree-Code of Civil Procedure 
(ActXiy of 1882), s. 316. 

I Ao application for execution by the assignee 


Bengal Ac!s-f Tenancy Act VlII of 
1885 ) S. 148 '-Uonid, 

of a decree which was obtained by a landlord 
against a defaulting tenant, for arrears of rent 
VI hicb accrued due between the date of the sale 
of the tenure in execution of a previous decree for 
arrears of lent and tUe date of the confirmation 
of such sale, is haired by cl. (h) of s. 148 of the 
Bengal Tenancy Act, as being one for the execu- 
tion of a decree for arrears of rent. Karuna 
Moyi Banerajee v Surendra Nath Mooker- 

26 Calc 176. 

Notes:— Ref: 1 C L J 500; 10 C W N 44. 

435- A'^signee of decree -Trustees applying for 
benefit of assignor’s heir. 

The word -‘assignee,” as used in s. 148, cl (h) 
of the Bengal Tenancy Act, does not include trus- 
tees who execute decrees under an assignment 
which is not for their own benefit, but for the 
benefit of the heir o£ the assignor. Chhatrapat 
Singh V Gopi Chand Bothra 

26 Cal 750 = 4C WN446. 

Notes: -Dist: SOWN 531. Ref: 31 Cal 550. 
35 Cal 737 = 7 0 L J 652; Appr: 33 Oal 566 
E B. 

-S. 148. 

See Sale for arrears of Rent -Incumbrances. 

29 Calc 864. 

436- S. 148— Issue in suit for arrears of rent. 

In a suit for arrears of rent where the plain- 
tiff claims a certain rent as payable in respect of 
I certain lands mentioned in the plaint, and the 
defendant denies the occupation of the lands at 
the rents alleged by the plaintiff, but admits that 
be holds other lands at differ^^nt rents, the proper 
issue to be tried is whether the defendant holds the 
lands set fvirth in the plaint at the rent specified. 
Raving regard to the provisions of s 148, cl. (b), 
of the Bengal Tenancy Act, a simple issue as to 
whether the defendant holds the jamas set forth 
in the plaint under the plaintiff is not snfficient. 

I Bhai ChalNasya v ShaiuNuyasi Mahomed 
I Balu Nasya v Sham Nuyasi Mahomed. 

I 1CWN15SL 

Notcs.--Dist: 5 C W N 121. Ref; 10 0 l!i 
; J 196. 

I 437— Bengal Tenancy Act ( Will of 1885 ), 

[ s. 148, cl (h)— Rent decree^ Aasighment b£, reco- 
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verable as a Uivil demand— Landlord’s interest 
vesting in the assignee. — 

Unless the assignee of a rent def'ree has the 
landlord’s interest in the land, he cannot execute 
it, and the rent-decree so assigned to a person in 
whom the landlord’s interest is vested ceases to 
be a rent decree and becomes only an ordinary 
Civil demand recoverable under the Code of Civil 
Procedure. Deno Nath Dey v Golap Mohini 
Basi. 1CWN183. 
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1 hat the Court is not bound in every suit 
for arrears of rent, to determine the extent and 
boundaries of the Defendant’s or tenure ( Dist: 
I 0 W N 152, 24 Cal 4^3 ). Pijraddi Naskar 
V Ambika Chum Mittra. 5 C W N 121. 


-Kef. 10 C L J 196. 


Notes:— Rpf. 1 0 L J 500, 10 C L J 396. 


440— Sec. 143, cl. (h j— Decree for rent ob- 
tained by a landlord who ceases to have interest 
in the land — Execution of decree — Assignment — 
Construction— Strict interpretation. 


438-S.148 — Execution, Application W, by atj&i- 
gnee of decree for arrears of rent-Oivil Procedure 
Code (Act XIV of 1882), s. 232. 

When, after the expiration of an i^ara lease, 
an ijaradar assigns to the superior landlord a 
decree he had obtained for rent, the transfeiee 
cannot apply for the execution of the decree , as 
s. 148, cl. (h), of the Bengal I'enancy Act is a 
bar to such an application. Dwarka Nath 
Sen Y Peari Mohun Sen. 1 C W N 694. 


A decree obtained in a suit for rent brought 
by a landlord who ceases to have interest in the 
land during the penden^^y of the suit, is not a 
decree for rent and the provisions of S 148, cl. 
(h) of the Bengal Tenancy .Act do not apply to 
such a decree. 


Notes— Dist. 10 C L J 396 Ref 31 Cal 550, 
8 0 W N 631,* 1 0 L J 500, 10 0 W N 14. 


When therefore such a decree is assigned by 
the decree-holder and is afterwards resigned to 
him Sec. 148, cl. (h) is no bar to the execution 
of the decree. Sec. 148. (h) should be interpreted 
strictly. NagendPa Nath Bose v Bhuban 
Mohan Chakra vati. 8 C W N 91. 


439— Bengal Tenancy Act ( VIU of 1885 ), 
Sec. 148, cl. (b) Rent suit issue in — Plaint, 
whether to contain extent and boundaries of 
the lands. — I 


Notes.— Cons. 7 0 L J 653=35 Csl 737= 
13 0 W N 123. 


In a suit for recovery of rent whether the 
allegation was that the defendant held a tenure 
consisting of 61 odd bighas of land within certain 
boundaries as specified in the plaint and the 
defence was that the area was only 36 bighas 
within certain boundaries as mentioned in the 
written settlement at a certain rate of rent per 
bigha, and the lower appellate Court decreed the 
suit without deciding the question as to the area 
of the lands and keeping the question open. 

Meld, that the decision of the Subordinate 
Judge was correct and did not contravene the 
provision of Sec. 148, cl. (b) of the Tenancy Act. 

Per Banerjee, J— That in a rent suit it is not 

absolutely necessary for the plaintifi to give the 

extent and boundaries of the lands m respect 
of which rent is claimed where there is any dif- 
ficulty in giving those particulars and that in 
such cases it is enough if a description sufficient 
for ideiitifi;catioii is given. 


441 S. 148(b) — Identification of land in suit 
Description. 

Case where it was held that the description of 
the tenure given in a plaint in a suit for rent, 
wa8^ri/;/^//u6‘<e sufficient for identification, and 
that the plaint ought not to have been rejected in 
a summary way. Durga Chtim La! v Kala 
Chand Biswas. 7 C W N 615. 


442 S. 148, cl (h) — S^le in execution at 
the instance of assignee of rent decree— Sale in 
execution of mortgage dpcree-Rights of purcha- 
sers— Superior title.— 


A sale held in execution of a decree tor ar- 
rears of rent on an application by the assignee of 
the decree, when the landlord’s interst in the 
property itself was not transferred to the as- 
signee, passed no title to the auction purchaser 
under el. (h), S. 148 of the Bengal Tenancy Act. 

A purchaser of the same property at a sale held 

m exeoutipn of a mortgage decree obtained afier 

the Brat sale acquired a good title as against the 
fira^ purchaser. Guru Cham Nath BepaA v 
Kaptik Nath. 10 0 W AiL 
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44?3— S. 148 cl. (h)~“Jixecution of decree for 
rent by superior landlord— Conveyance of rent 
decree to superior landlord upon annulment of 
tenure— Execution-Validity. — 

J was the Zemindar; N the Patnidar under 
him, K was the Dur-putnidar, and he obtained a 
decree for rent against the respondent and ap 
plied for execution thereof on the 2dth. June 
1906; meanwhile the was sold in execution 
of a decree for rent and the Zemindar having 
purchased it on the 15th August 1906, served a 
notice upon the Uurputnidar under S. 167 of the 
Bengal Tenancy Act and annulled his encum- 
brance; the Di/rjnftfudai conveyed to J. the 
Zemindar, amongst othei properties, all decrees 
for rent and authorized J, the purchaser, to carry 
on all execution proceedings. J. having applied 
for leave to proceed with the execution it was 
objected that in view of cl (h) of S. 148 of the 
Bengal Tenancy Act J. was not entitled to exe- 
cute the decree: That s. 148, cl (hj of 

the Bengal Tenancy Act did not debar the supe- 
rior landlord ( i. e. J. ) from executing the de- 
cree for rent in the same manner as the Biirput- 
mlar K might have done. Manmotha Nath 
Mitter v Rakhal Chandra Tewary, 

(1908) 14 C W N 752 
= 10 C L J 396=3 Ind Cas 324. 

444— Ss. 148-A, 148-B, sub s (S) 170— Suit 
by CO sharer for his share of rent, -Decree for ai- 
rears- Claim nCt allowable 0 P O ( Act XIV of 
1882 ), s 278-0 P C ( act V of 1908 ). 0 XXi, 
r. as- 
certain co-sharer landloids m suit for rent 
stated that they had not been able to obtain pre- 
cise information as to what might be due to their 
co-sharers whom they made proforma defendant, 
but they believe that nothing was due to him, 
and that they consequently sued for what was 
due to themselves but they offered to increase 
the valuation of the suit if it should turn out m 
the end that rent was still due to their co-sharer. 
Neither the co-sharer nor the tenant entered ap- 
pearance and an erpatfe decree was passed. 

Meld, that, as the co-sharer did not appear, 
the plaintiffs were entitled to proceed on the 
assumption that nothing was due to him, and 
the decree, therefore, was a decree for the whole 
sttm tbeiii due to the entire body of landlords, 
and tbt) plaintiffs were entitled to tieat the de- 
os^e |or ayr^iifi of retfl; in reipe^f ol 
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entire holding within the meaning of s. 170, sub 
s. (1) so as to exclude the application of r. 68 of 
0 XXI of the 0 P C 1908. Nunda Lai v Kala 
Chand. 8 Ind Cas 50. 

445. — Sec. 148, clause (h), — Application sub- 
sequent to the Act for execution by assignee. 

Section 148, clause (h) of the Bengal Tenancy 
Act governs an application for the execution of 
a rent decree by an assignee of the decree, unless 
the landlord’s interest in the land has become 
and is vested in him, when such application is 
made after Act VIII of 1886 came into force, 
even thougu the decree was made before the Act. 

When an assignee of a rent decree, obtained 
against the recorded tenants, has brought to sale 
the tenure in arreais and the execution Court 
has roneously overruled the objection of the 
judgment debtor that section 148 clause (h) was 
an effective bar to the proceedings, such errone- 
ous order, though binding upon the judgment 
debtors is not binding against their unrecorded 
co-sharers who are consequently competent to 
question the legality of the sale. 

(diKue , — Whether section 148, clause (h) 
absolutely bars an execution at the instance of 
an assignee of a rent decree who is not also an 
assignee of the landlord’s interest m the land, or 
whether it merely prevents the execution proceed- 
ings from having the effect of prooeedmgs in 
execution of a rent decree. The history of this 
provision and conflicting decisions as to its 
scope and interpretation reviewed. 

Qu(/ te fiother. — Whether the provisions of 
section 148 of the Bengal Tenancy Act are in- 
applicable to suits by CO sharer landlords. 10 
Cal 696 26 Cal 677 Dist. Manurattan Nath 
V Hari Nath DaR. I C L J 500. 

Notes.— Ref: 10 0 W N 176=4 C L J 68. 

446. — Sec. 1*8— Suit for lent-Aggregate 
rent— Aggregate area-Single suit-Maintainability 
of suit-Exenution of decree. 

A landlord is entitled to bring on^ Shit fm? 
the total rents of three separate boldinga 
the total area as the sum of the tbreh l;i(|I#iiga. 
rte IS not bound to hrihg 8|its, 

(i4 Oal 398 yolf^i ^ 
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The puit is maintainable, though the land- 
lord may hav^ difh^nlty m exeruting the decree 
obtained in it undei the special procedure pres- 
cribed in the Bengal Tenancy Act {U Cal 2 i S. 
Pol:) Nanda I al Mukherji v, Sadhti 

Charan Khan. 7 C L J 96 

Notes.- Bef: 3 Ind Cas 306=11 CL J 56 = 
14 C W N 3.15 

447 . — Kent, action for— Tenant holding over 
rights of— Beduction of rent— Bengal 1 ’enaney 
Act (VlII of 1885) Sec 148 cl (bj— Area of the 
tenancy, deteiminatinn of, if necessaiy in a suit 
for rent, lb is not possible to lay down any in- 
dexible rule of universal application upon the 
question wheth^^r the pr(*cise area ot the tenancy 
sh'^uid or should not be determined in a suit for 
rent. The only general principle which can be 
formulated is that wheie there is a substantial 
dispute as to the identity of the tenancy set up 
by the parties to the suit the q lestion in contro- 
versy must be decided (I C W N 152 Kef to.) 

Ramdev Rai v Newaj Prosad Singh. 

10 C L J 196=1 Ind Cas 379 

-S 148 (h). 

See ( 1 ) 0 P C 0 21 r 16. 10 C L J 396 

(2) Bengal Tenancy Act S. 170. Case No 
( 5 14}. 10 C W N 5^47. P B 

448. — s. 149— Suit by third party claiming 
rent paid into Court in rent suit, Nature of — 
Title suit — Institution stamp. — 

A suit by a third person under cl (1) of s. 1 19 
of the Bengal Tenancy Act is not a title suit, and 
need not be stamped ns such. Pei Tottenham, J. 
Such suit is in the nature of a suit, for an in 
junction under the Specific Relief Act, or else a 
declaratory suit. Jagadamha Devi v 

Protap Ghose. 14 Cal 537. 

Notes. -Ex: 17 Cal 829. Ref: 11 0 W N 380. 

449- — Suit by third party claiming rent paid 
into Cou»'t in rent suit, nature of — Title suit. 

The object of s. 149 of the Bengal Tenancy 
Act is to prevent tenants being harassed when 
disputes arise between rival claimants to the 
land in respect of which the rent is du^. In a 
suit, therefore under cl. (3) 149 the plaintiff 

is entitled to have the question of title as well as 
that of possession tried, and to obtain the m- 
therein mentioned. 14 Cal 537, referred 
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to and explained. Rubiunnessa v Gooljan 

Bibee. 17 Cal 829. 

Notes - Ref, SOWN 248, HOW N 380. 

4*50 — S. 119— Suit by third person for money 
admitt{‘d to be due as rent-PIaintiff claiming only 
by light of possession -Maintainability — Procedure 
— (Question of title, bow may arise — Question of 
possession to be tried first. 

A suit brought under S U9, Cl 3, of the Ben- 
gal Tenancy Act in which the plaintiff claims 
the right to receive rent by reason of his being 
in possession of the land (as shown by the receipt 
of rent for a reason-^bly sufficient period) is main- 
tainable, though the decision of the suit may or 
may not ultimately rest on the question of pos- 
session merely without reference to the ques- 
tion of tide. The question of possession should, 
be tried first in the suit and the suit dismissed if 
that question be decided against the plaintiff as 
ho does not rely on his title, but i& decided in the 
plaintiffs’ favour, the defendant would be put to 
the proof of his title and the question of title 
would have to be tried. 17 Cil 829 referred to. 

Jadaub Laul Roy Cliowdhury v Srimutty 
Kh«»man Kari Debya. 8 C W N 248. 

Notes —Ref: 11 OWN 380. 

451.— 149 153-Scope of suit. 

A suit contemplated by S 149 of the Bengal 
Tenancy Act is a suit with reference to the 
money deposited in court and for an injunction 
leshaining the payment of the money. The 
section does not contemplate a suit for establish- 
ment of the lelationship of landlord and tenant 
between the parties. Horananda Banerje* v 
Atlanta Dasi. 9 C W N 492» 

Notes —Ref: 7 0 L J 40. 

452— S. 149, Cl. 3— Onus— Title-Competency 
to try question of: 

Where a suit was brought under the provisions 
of S. 149. ul ( 8 ), of the Bengal JTenancy Act, and 
the plaintiff made out a very strong case in sup- 
port of his title to the rent m deposit 
that the onus was thOn shifted on the defendant 
and that plaintiff was entitled to succeed although 
be was not in a position to prove realization of 
rents from the tenant, the plaintiff’s case being 
that the defendant bad been preventing her 
from realzmg them. Ti»ailokya Kobini Basl 
y Kali Pf osunna Gbose* 11 0 W-'IT | to 
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~ of ceived by him but for bin own neglect or fault 

title if to be decided in suit under S U9-Appoal Banarsi PaPRtinrt v Bo™ u • 

a w ?5«.“ o cSm? 

for determmation of title. « ^ «»v vai 

—S. 150. 

S. 149 of the Bengal Tenancy Act prnvides a r* ^ 

very simple and expeditions machinery for the Tenancy Act S. 60. Case No (T97) 

purpose of protecting a tenant against the harass- (^’B) 

ment of litigation consequent on rival claims of 457 _q 

title to the reversion of the tenant’s interest. ^ u ^ -Title, question of 

as between parties having conflicting claims^ 

Sub-S. (3) of S. 149 of the Act contemplates ^^ffi^dant both claiming under the 

a suit which culminates not in a decree but in landlord, and under the same title— Eent 

an order of a limited kind, an order restraining 

payment out of the money. It is not necessary la a suit for rent not exceeding Bs. 100 in 
to decide the question of title in issuing an in- plaintiff and defendant hnfK ^ i 

In . „a„ s, ,4,, ( , j Bit'S.’.", *h,7ln7”bet'rtori''TJ 

Of the Act, in which the plaintiff keeps within with the plaintiff The lL..r ^ ^ 

relief contemplated by it, no question of title can superior to that of defendant and thp 
he decided. It would be otherwise if the suib be proof of an assignment of nL-nt « T' ““ 
framed as one for determination of the plaintiff’s right to collect rent from defeudanL 'TheTit 

was accordingly dismissed. ZTeld J.) 

appeal would lie under S. 1.-13 of viso t! riTifeTr'/'' P'“- 

the Act against an order under S. 149, sub-S CA) Bengal Tenancy Act as the 

of the Act. Tirthahasi Singh v. Puma l"!v f. •'etween parties having con- 

Chandra Nag, 16 C W N 558 g claims thereto. That the decision of the 

lower appeal Court as regards the status of the 

454-455-S. ICO-Admission by deten- f “b,!“ defendant was foreign 

dant of rent due to landlord. " suit and quite irrelevant and 

S. 150 of the Bengal Tenancy Act highly mediate holder wUhTri^ht^T *^**' °* 
penal in its character, and is such as cannot be defendant. On L p a HpU th 
enforced against a defendant unless he has inten- and Far,,, ter, J 1 that anon tL^« 0 J 

tionally admitted money to be due and has not the lower appellate Court the HimCmrt 
paid it. The admission inten d<»d by the section * interfere in second appeal ^ 

must be an admission in the action; HeU, that Ram Kanai Dass v Fakir n 

the defendant had made no such admission. ^ g ^"®*^** 

AH Ahammad Sipdar v Bepin Behari Bose — S 153, ^ ^^8. 


paid it. The admission intended by the section 
must be an admission in the action; Ife/d, that 
the defendant had made no such admission. 

AH Ahammad Sirdar v Bepin Behari Bose 

20 Cal 595. 

456— Suit for redemption— Construction of 
mortgage — deed-Mortgagee in possession— Ex- 
tent of his liabilities. 

SeU on the contstruction of a mortgage deed 
—That the raortgaee in possession was not res- 
pontible fpr the amount of the gross rental as 
sho^tt in the jamabandi but for such sums only as 
were actually received by him or on his behalf 
and such suras, if any as might have been re- 


See (1) Cases under Appeal-iicts-Bengal 
Tenancy Act, s. 163. 

(2) Right of Appeal. 

I (3) SpeHal or Second Appeal-Otdetd 

subject or not to appeal. 

458.— Bengal Tenancy Act (ISSSL s 
^.Oflloer-Kevisienal 

The words “Jndic,-BlO»ct, .,,afois^ ^ 
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used in proviso to s, 153, have reference to the 
“Judicial Officer” spoken of m clause (b) of the 
section and to such an officer only, and the 
District Judge has no jurisdiction to revise decrees 
or orders passed by a District Judge, Additional 
Judge, or Subordinate Judge referred to in cl (a) 
of the section. Satikarmani Dcbya v Mathura 
Dhupini. 15 Cal 327. 

459 — S. 153— The word ‘suit’ in S. 153, in- 
cludes execution proceedings. 

An order setting aside a sale in execution of 
a rent decree for less than Rs. 100 when passed 
by a District Judge is not appealable. 27 Cal 484 
foil. MonmohiniDasi v Lakhi Narayan 
Chandra. 28 Cal 1 16 . 

Notes.— Dist: 32 Cal 572 = 9 C W N 722. Foot 
Note = l C J 255; 9 C W N 725. Foot 
Note = l C 1/ J 454 Over: 32 Cal 957 F P> 
=9 0 W N721 = l 0 L J476 F B. 

460— S. 153 — Order deciding a question rt la- 
ting to title to land or some interest in land as bet- 
ween parties having conflicting claims thereto — 
Appeal— J urisdiction. 

When in a proceeding under Ss. 244 and 311 
C P 0., on an application by a prior purchaser of 
a holding, the sale thereof in execution of a rent 
decree in a suit valued at below Rs. 50, is set aside, 
the order setting aside the sale decides a question 
relating to the title to the land, or to some inter- 
est in the land as between parties having conflic- 
ting claims thereto {the applicant and the auction 
purchaser) withia meaning of s. 153 of the Ben- 
gal Tenancy Act, and an appeal lies against such 
order. In such a case, the Court is to consider, 
not what the original decree decided, but what 
the order appealed against did decide, and in such 
a case, the ex parte character of the original de- 
cree would not make the slightest difference. 

Ganga Chai»aii Bhattacharjee v Sashi. 
Bhusan Roy. 1 C L J 255=32 Cal 572. 

Notes.— Fol; 32 Cal 957 F B=9 G W N 721 = 

1 C L J 476. 

461 — S, 153— -Non-appealable rent-decree — 
Sale in execution of decree set aside under ss. 244 
and 311, 0 P C— Appealability of order— Title to 
Of intflregfc in land, 
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sum below Rs. JO. In execution of the decree, ^ 

the judgment-debtors’ holding was sold and pur- 
chased by the decree-holder himself. Ihe judg- 
ment-debtors applied uuder ss. 244 and 311, 0 P 0 
to have the sale set aside on the ground of irregu- 
larity and fraud. The sale was set aside by the 
Munsiff. On appeal, a preliminary objection was i 

taken that, under s. 153, Bengal Tenancy Act, no 
appeal lay against such order. The question was 
referred to the Full Bench for its opinion. Efeld^ 
the order of the Court below was to the effect 
that the landlord acquired no title to the property 
in question under his purchase. That was a deci- ^ 

Sion of a question relating to title to land or to 
some interest therein, and as such, was appealable 
under the proviso to s. 153 of the Act. Per Ram- 
pi/a, J.~The order under reference did not decide 
a question relating to an interest in land as bet- 
ween parties having conflicting claims thereto 
within the meaning of s. 153. Consequently, no 
appeal lay against the order. (28 Cal 116, Over- 
ruled, 1 C L J 255 = 9 C W N 722. Foot note, 9 0 
W N 725, Foot note, Fol ) Kali Mandal v Ram 
Sarbasya Chskravarti. 9 C W N 721= 

1 C L J 476 F B=32 Cal 957, 

462— S. 153— Take of suit— Withdrawal of 
portion of claim— 'Jransfer of officer specially em- 
powered— Power, if ceas^^s. 

Where, in a suit for rent, the claim originally 
made exceeded Rs. 50, but, when the suit came 
on for trial, the claim was reduced to Rs. 7-8-0, a 
certain poition of the claim having been with- M 

drawn. ” 


IP'/cZ— That, for the purpose of an appeal un- 
der S. 153 of the Bengal Tenancy Act, the amount 
claimed in the suit should be considered to be less i 

than Rs, 50. | 

When a Munsiff is empowered to exercise I 

final jurisdiction under S. 153, he does not cease * 

to have the power by reason of his transfer from 
the station. S M Shailabati Debi v Mr M Y 
Rodepigues. 12 C W N 448=35 Cal 547. 

463— *9. 153 — Rent — Tenancy — denied No 

question as rate— i^econd appeal. 


In a suit for rent for leas than Rs, 100 tha de- 
fendant pleaded that he was the poi of 
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lower than that claimed in the suit, no issue was 
raised as to the rate of rent and the lower Court 
merely decided that the Defendant was plaintiff’s, 
tenant and decreed the suit- .HhZd— that the ques- 
tion of the rate of rent not having been raised 
and decided no second appeal lay. Baidya 

Nath Bahara y Dhon Krishna Sirkar. 

5 C W N 515. 

464* — S, 153 — Appeal — Buit for rent by a co- 
sharer landlord. 

— 153 of the Bengal Tenancy Act covers the 
case of a suit for rent by a co-sharer landloid. 

Jogendra Nath Ghosh v Paban Chandra 
Ghosh. 7 C W N 908. 

Notes.— Ket; U 0 W N 102(5. 

465— S,163— /S'uit for arrears of rent of >^ome- 
stead land. 

Where a suit is tiled for ai rears of lent of 
homestead land, and no issue is r.aised as to whe- 
ther the land is homestead or egiiculbural, such a 
suit does not come within s. 153 of the Bengal 
Tenancy Act. Mathura Mohan Pal y 

Amiruddi Shilaloo. 8 C W N 64 

466— S. 153— Huit by co-shaier landlord for 
recovery of rent— Question of title also determi- 
ned — Appeal. 

Where in a suit ins<-ituted by a co-sharer 
landlord for the recovery of rent the amount 
claimed did not exceed a hundred rupees, but the 
question raised and determined was not merely the 
amount of rent payable to the oo-sharer but whe- 
ther he had a title to recover a particular share of 
the rents of a particular mou/ah : — UeU 

that the suit came under the exception 
mentioned in S. 15.^ of the Bengal Tenancy Act. 
17 Cal 487 ref to, Srimutty Poresh Moni 
Dassya v Kishore LahiH. 8 C W N 193, 

Notes:— Eef: 1 C L J 500; SOWN 196. 

467— Claim by alleged tenant of a higher 
interest: 

Where in a suit for rent not exceeding Rs, 
100 in value, Plaintiff and Defendant both claim- 
ed under the same landlord and Plaintiff alleged 
that Defendant was his snb-tenant.- That 

an appeal and a second appeal lay and the questi- 
on wet one between parties having conflicting 
thereto, A tenant may ptofe his tenancy 
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right without proving his lease even if he has any, 
1 C W N 248 (1896), relied on. Sita Nath Pal y 
Kartick Gharmi. SOWN 434, 


468— S. 163 — Appeal. 

Where in a suit for rent not exceeding Rs, 100 
in value the question was one between a tenure- 
holder and a ra-yat and the latter set up the title 

ofthesuperior tenure-holder whois not a party 

to the suit:— that no second appeal lay 
under s. 153 of the Bengal Tenancy Act. 

Ram Mohan Mohish v Badan Bafai. 

8 C W N 436. 

469— Bengal Tenancy Act, 8, U3. — Where 
m a suit for rent the Defendant claimed to hold 
under the Plaintiff and his mother, under a right 
different from what was set up by the Plaintiff: 

I jleld^ that it was not a riuestion as between 
: parties having conflicting claims thereto and an 
appeal was barred by sec. 153 of the Bengal Ten- 
ancy Act. Detia Bandhu Nandi v. Nobin 
Chundra Kujp, 8 C W N 437, 

470 S. 153 — Suit for rent by oo-sharer 
landlord. — ' 

The provisions of S 163 of the Bengal Ten- 
ancy Act do not apply to the case of a suit for 
rent by a co-shaier landlord. 

Jogendpa Nath Ghosc y. Paban Chandra 
Ghosc, 8 C W N 472. 

Notes:— Ref: 6 C L J 235 P B; 10 C L J 629; 
10 C L J 87, 1 C L J 500:11 OWN 1026*, 
NotFol: 12 C W N 835; 13 C W N 793, 

471 — 8. 15,? — Appeal —^bcond appeal — /Suit 
for rent in kind. — 

A question in a rent suit whether rent is pay- 
able in money or in kind is a question as to the 
amount of rent annually payable within the 
meaning of S. 153 of the Bengal Tenancy Act. 
Apurba Krishna Roy y. Ashutosh Dutt, 

9 C W N 122, 

472— S. 1.53, cl. (h) — Co-sharer landlord^— 
iVuit for share of rent without making other co- 
sharers parties-Appeal-iSacond appeal Oiv, 
Pro. Code (Act XIV of 1882), 8 . $22, 

A suit by a co-sharer landlord for Ms ^ share 
of the rent only without makli^ tho other co- 
j sharers parties is a suit iasitatel by a landlord 
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for the recovery of rent within the meaning of 
B. 1ff3, Bengal Tenancy Act. 

Where the rent claimed in such a suit did 
not exceed Rs. 60 and it was tiied and dismiss- 
ed by a Munsif who was specially empowered 
under cl, (b) of S. 163. 

Meldi that no appeal lay to the Subordinate 
Judge and hence no second appeal from his de- 
cision revising that of the Munsif. 

But the d<^0ision of the Subordinate Judge 
being without jurisdiction was set aside undei 
a 6J2, Civ. Pro. Code. (12 OWN 2t9 applied 
and 8 C W N 472 not followed). 

.Bhagabati Bewa v. Nanda Kumar 
Chuckcrbutty. 12 C W N 835. 

Notes:— Ref: 5 Ind Gas 158. 

4*73— S. 153— Right of appeal when a co- 
sharer landlord sues for his share of rent and 
makes his other co-sharers parties to the suit-Civ 
Pro. Code (Act V of 1908), S. 115— Revision.— 

The suit of a co-sharer landlord for his share 
of the ^i*6nt falls within the purview of S. 153 
Bengal Tenancy Act, 

Where the plamtiif, a co sharer landlord, 
brought a suit for his share of rent amounting 
to less than Rs. 50, and he made his co sharers, 
proforma defendants to the suit, held, that an 
appeal to the High Court from the decision of 
the lower Appellate Court is barred under S. 153, 
Bengal Tenancy Act 8 C W N 472, not Fol. 

Sital Chundra Bhattacharjee v. Sheikh 
' Aftluddin, 18 C W N 793 = 4 Ind Cas 20. 

474— Ss. 153, 153-A — Rent-decree— Order in * 
execution passed by officer not specially autho- ^ 
rised, if appealable— Ex parte decree set aside on 
deposit— Money deposited to be applied in satis- 
faction of decree ultimately passed in landlord’s i 
imoxja, 

A decree for rent was passed by an officer ^ 
empowered to exercise final jurisdiction in the ^ 
matter under S.153 of the Bengal Tenancy Act : ‘ 

ATc/f/,— that the section is no bar to an appeal [ 
from an order passed in execution of the decree 
by an officer not so empowered* 

f 

, WTififcher an appeal lies Or not must be deter- t 

* mined with leletenoe to the qnalifioaisoii of the c 
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^ officer who passes the order against which the 
appeal is preferred. 

^ Although S. 153.A of the Bengal Tenancy 
Act does not specifically presciibe the mode of 
application of the money deposited by the per- 
son at whose instance the er 2 )arte decree has 
been set aside, the Legislature clearly intended 
that the landlord, in whose favour a decree is 
ultimately made on the re- trial, should apply 
the sum deporited by the judgment debtor to 
his credit towards satisfaction of the decree' and 
execute the decree for the balance left, if any, 

Sheo Parsan Ray v. Bisben Pargash 
Naratn Singh, 15 C W N 760. 

475 — S. 153 — Appeal — 

Where in execution of a decree for rent made 
in a suit valued at less than one hundred rupees, 
immoveable property has been sold, a second ap- 
peal against an order refusing to set asido the 
sale is not barred by s. j[53 of the Bengal Ten- 
ancy Act, because the order determines a question 
relating to land or to some interest in land as 
between the applicant (mortgagee from the judg- 
ment-debtor) and the purchaser (decree holder). 
Safap AH v. Raj Mohun Guha, 

1 C L J 454=9 OWN 722. 

Notes.— Fol: 32 Cal 967; F B = 9 OWN 721 
= 1 C L J 476. 

476— S. 163— Simple mortgag o, il can apply 

—Civil Procedme Code, s. 311. 

A simple mortgagee of property which has 
been sold in execution of a decree for arrears of 
rent IS competent to apply to have the sale set 
aside undei s. 3 1 1 0. P. C. Safar Ali v. Raj 
Mohwn Guha, 1 C L J 454=9 OWN 722* 

477— S. 163— Suit for rent including Road 

and Public Works Oess — Verbal assignment. 

Where in a suit for rent certain cesses are 
claimed as part of that rent, and the Courts decide 
whether such cesses are payable or not, a second 
appeal lies as the decree has decided ‘ a question 
of the amount of rent annually payable by a ten- 
ant. 16 Cal 638 and 20 Cal 254 followed. 

Where under a verbal arrangement existing 
for a long time a darputnidar has been pacing 
the rent du^ to the superior landlord 
putnfdar, It is hot Open to the 

, r J «" 1 ' ' 
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as the arrangement subsists to sue ^he darputm- 
dar for the full amount of the rent and treat the 
assignment as non existing. Debend«*a Prosad 
Ghose V Pafesh Nath Mitter, 4? C L J 119. 

478 — Sec. 153 — Oo-sharer landlord— Separate 
landlord —Second Appeal.— 

Heldn hy the If’tdl Bench that when a tenant 
has contracted to pay rent to one of several per- 
sons interested in a zemindari in respect of his 
share separately from that of his co sharers, and 
such rent has been assessed without any reference 
to the rent payable, to the other sharers, and has 
been separately collected, the landlord is a sepa- 
rate landlord and to a suit for rent brought by 
him to recover his rent, sec. 153 of the Bengal 
Tenancy Act an plies. Bhabatarini Daai v. 

Ekabbar- Malita (F B), 2 M L T 155= 

5 C L J 235 (F B). 

Notes:— Ref* 12 G W N 835=10 0 L J G29= 
10 0 L J 87. 

479— Secs. 153, 152— Palkar rent.— 

Falhar rent is rent within the meaning of the 
Bengal Tenancy Act and section 153 is applicable 
to a suit for recovery of such rent. Kanai 

Mahaldap v Madhu Sudan Ghose. 

6 C L J 669. 

Notes: -Ref. 7 C L J 152. 

480 — S. 1 53 — Second Appeal-Rent, suit for.- 

Tn a suit for rent, the defendant pleaded that 

the plaintiff was not, during the whole of the 
period for which the rent was claimed the owner 
of all the lands included in the tenancy as his 
interest in a portion had been sold at a sale under 
the Public Demands Recovery Act. JSeld^ that 
the decision of the question thus raised was a 
question relating to the amount of rent annually 
payable and an appeal l^y against the decree 
unddr S. 153 of the Bengal Tenancy Act. (21 Qal 
723 FolD Sasi Bhusati Rudra v. Beni 

Eadhab Samanta, 8 C L J 5l9. 

481— ^ec 153— Appeal— Suit by co-sharer for 
assessment of rent and arrears of rent — Court, 
duty of, in such suit— Co-sharer landlord realis- 
ing yeut separately- Assessment in proportion to 
lau|s “belonging to one after partition. 

4ti|3 tqt asfessmenti fair rept pn the basis 

Of: oo»!iasM4 »n4 
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also for arrears of lent on that footing is a suit 
for assessment of rent independently of the pray- 
er for recovery of rent from the tenant and is 
not a suit instituted for recovery of rent under 
section 153 of Bengal Tenancy Act, and that 
section has no application to such a case. It is not 
a suit by a co-sharer landlord, but a suit by one 
who seeks to establish his right as a separated 
landlord. 

In such a suit it is for the Court to consider 
whether such separation has m fact taken place, 
if so on what terms, and then to assess the fair 
rent propel ly payable by the tenant and finally to 
decide whether there are in fact any arrears due 
and to give judgment accordingly. Lsla 

Dhanukdhai*! Lai v Babtiram Ahir 

10 C L J 629 = 4 Ind Cas 475. 

482— 153 — Second appeal — Determination 

I of annual lent — Decree not at admitted rate but 
as a lessor one — Admitted rate — Admission to be 
taken as a whole. — 

A second appeal lies to the High Court in a 
case where the amount of rent decreed by the 
lower appellate Court is not that admitted by the 
tenant but some other amount. 

In decreeing a rent suit at the admitted rate, 
it is incumbent on the Court to accept the admis- 
sion of a tenant as a whole, regard being had to 
the question whether the Hnd in the possession 
of the defendant is the same as it was when the 
tenancy was created, I C W N 711 Dist. Shib 
Nath Dhar v Annoda Prosad Dhar. 

5 Ind Cas 340=11 C L J 882. 

483— Ss. 16.% T86-A— C P 0 (Act V of 1908) 
a 115— Landlord and tenant-Estoppel— Evidence 
Act (I of 1872) s, 116 — Facts necessary to he 
found to constitute estoppel of tenant— Material 

' irregularities under s. 116 0 P 0. 

A suit for rent was valued at Rs 99. The first 
Court decreed the suit and also awarded Bs S6 
damages against the defendant under s. 186-A (1) 
of the Bengal Tenancy Act.The defendant prefer- 
red a second appeal. Held^ that it was dpubifht 
whether a second appeal lay or not. A High 
can under s. 116 of the 0 P 0 interfere wto 
order of a subordinate Court of Ifcg own hiolloii 
and without an appheatipn made to if by^i^pat^y 
to the suit. Where, in such a is upon 

. tbe face of the judgmet^t has been an 
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illegality and irregularity in the trial of the case, 
it is a proper one for iftterference under s. 115. In 
a suit for rent the defendant denied the title of 
the plaintifl saying that lie was the hemmidar for 
his daughter. There was no issue raised in the 
first Court as to whether the defendant was estop- 
ped from denying the plaintiff's title. The Court 
of appeal below held as a matter of law that the 
defendant was estopped from denying the plain- 
tiff’s title. Eeld that it was irregular on the psrt 
of the Court to hold this, in the absence of any 
finding whether or not the defendant was induct- 
ed into the land by the plaintiff, or if he was so 
inducted, into what land he was inducted or whe- 
ther there was an attornment to the plaintiff and 
as to the question of hemmi as bearing upon the 
question of estoppel. Held further that it was a 
material irregularity on the part of a Court to 
come to a finding under a serious misapprehen- 
sion as to actual facts. An admission without being 
aware of the circumstances is not binding. A pre- 
vious deposition of the defendant who did not 
appear in a subsequent case was admitted with- 
out any proof whatever that it was his deposition, 
hM^ that this was an irregularity within s. 115, 
Before awarding damages under s. 186-A of the 
Bengal Tenancy Act, the Court should find as a 
fact as to whether there was reasonable or proba- 
ble cause and state its ground for coming to that 
conclusion. Sibu Sant y. Netai Charan Das. 

9 Ind Cas 806. 

484*-Ss. 153 -A, 199 -Bengal Tenancy Act (VI I [ of 
1885 and 1 of 1907) — Ex parte decree for rent of 
a ialkar (fishery), application to set aside— De- 
posit of amount due if necessary —S. 153 A provi- 
sions of, if applicable to suits for recovery of jal- 
kar rent. 

The provisions of S. ISS-A of the Bengal Te- 
nancy Act are, having reference to the words of 
8.193 of that Act, applicable to suits for recovery 
of rents of jalkar (fishery j. 

In an application to set asid an erparte decree 
for rent of a jalkar (fishery), it is th»^ bounden 
duty of the next frif»nd of a minor to put forward 
a statement of the injury sustained by the 
applicant by reason of the decree or judgment, 
that is to say he is bound to state that the rent 
which he was sued for, was not due from him or 
that It had been paid or paid in part, or that the 
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claim was excessive, or any other reason specifi- 
cally connected with the claim which was decreed; 
he IS also bound to deposit in Court the amount, 
if any which he admits to be due. Annada iPr, 
asanna Mukerjee v. Nagendra Nath Biswas, 
guardian ofNilitiadhab Parui. 

15 C L J 52. 

485 — Ss. 153, 193 — Qu<»stions as *-o title — Bar 
of appeal — Suit for root of tank — Fishery, mean- 
ing of— Civil Procedure Code (Act V of 1908), s. 
115, — If an issue as to title is decided even inci- 
dentally between parties having conflicting claims, 
S. 153 will not bar an appeal. 

A suit in respect of the rent of a tauk, where 
the lease is not only of the water but of the land 
underneath and of thefrntsof trees on the banks 
of the tank and of the right to rear fish, is not one 
governed by the Bengal Tenancy Act, and s 163 
does not bar an appeal. 

The right over fishery in s. 193 of the Act is 
the right to rear and to catch fish, without any 
reference to or connection with the land under- 
neath or boi dering on the water. 

Where in an appeal from a decree of the first 
Court in a suit for arrers of rent in respect of a 
tank, the lower appellate Court passed a decree 
dismissing the appeal as not maintainable unde»* 
s.153 of the Act, and a second appeal was prefer- 
red against that decree; 

Eeld, that, although the appellant might have 
applied under s. 116, Civ Pro Code, 1908, there 
was nothing to prevent his coming in second ap- 
peal on the question of jurisdiction. 

Gour Mohan Ghose v Chandi Chamn Gliosc. 

5 Ind Cas 158. 

486 S. 153— Secondiappeal— Decision of ques- 
tion relating to interest in and as between confli- 
cting parties. 

In a suit for rent below Rs. 100, the defence 
was that the land in suit appertained to another 
joil^held by the defendant under the plaintiff’s 
superior landlord who was no party to the suit. 
The decree of the lower appellate Court did not 
decide the questioq as to whether the plaintiff or 
the defendant was th^jofedae umier the superior 
landlord, but said that the plaintiff was entitled 
to recover so much money from the defeud^nisln 
r^pect of the plaint land/ " ^ 
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Ileld^ that a second appeal lay in the case. 8 C 
W. N. 434; SOWN 436, Ref; 

Sri Charan Das v. MiryauUah Kazi, 

8 ind Cas 824 *. \ 

487 — S. 153— Second appeal— Pa tni Regula- 
tion (,V 111 of 18 1 9), Ss. 11, 1 5 —Annulment of 

intermediate tenure Where tenure can be 

avoided otherwise than by suit— Intention to 
avoid — Overt act. 

In a suit for rent the defendant No 1 was the 
tenant and the defendant No 2 was said to hold 
an intermediate tenure which the plain ti:ff alleg- 
ed he had annulled under Ss. 11 and 15 of the 
Patni Regulation. The suit was dismissed by the 
lower appellate Court on the ground that the 
suit was not maintainable as the under tenure 
had not been previously annulled by a suit. 'J he 
plaintiff ar pealed to the High Court: 

Held, that it was a question such as is covered 
by S. 153 of the Bengal Tenancy Act, and that a 
second appeal lay. 

Under- tenures are not ips'o faeto avoided by a 
sale under the Patni Regulation. But it is clear 
that they can be avoided otherwise than by a suit. 
They can be avoided when the purchaser by some 
overt act indicates his intention to exercise hi« 
power of avoidance. It is not necessary thal the 
purchaser should give any notice or do any act 
before bringing his suit. 

The present suit itself is sufficient annulment 
of the defendant No 2’s under-tenure. 

If the purchaser issues a proclamation under 
cl. 2 of s. 15 of the Patni Regulation, that would be 
an overt act indicating his intention to exercise 
his power of avoidance of any under-tenure men- 
tioned in the proclamation. 

An under-tenure cannot be avoided unless the 
intention of the purchaser is communicated to the 
under-tenant. 23 W R 268 Dist, 9 Cal 683, Fol: 

Krishna Promoda Dasi v ParasuHa, 
11 Ind Cas 85 

488 — Ss. 153-A, 193-—Jolkar-— Arrears of pent 
— *‘Bx jparte’ decree — Deposit of money admitted 
to he due. 

The words of sec. 193 of the Bengal 
4ot the jproyiaious of a. 1B3 tA appRertle to 
I ||(ti ot Tfpl of I 
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Where, therefore, an er parU decree was pass- 
ed for rent in respect of a certain Jollar, and 
the defend, lit applied to have that decree set 
aside, it w is held the applicant must deposit the 
amount which he admits to be due from him to 
the decree-holder. Anaoda Prosonno Mukh- 
crji V Nil Madhab Parui. It Ind Cas 123. 
— s. 153. 

See Bengal Tenancy Act s. 149. Case No (461) 
9 C W N 492. 

-s. 154. 

Sec Bengal Tenancy Act S. 53. Case No (216) 

29 Cal 2 47. 

-s. 155 

See Limitation Act Art .32. 24 Cal 160. 

489 -Suit for ejectment— Notice, Sufficiency 
of— Omission from notice, of requisition on te- 
nant to pay compensation— Alternative relief. 

The words of s. 155 of the Bengal Tenancy Act 
“and in any case to pay reasonable compensa- 
tion,” etc., mean in evenj case ; and a lioticc not 
containing a requisition to the tenant to pay such 
compensation is sufficient to support a suit for 
ejectment brought under that section. Where 
the suit was for ejectment from certain land, 
but the plaint contained other prayers, namely, 
for a declaration that the defendant had no right 
to build houses on the land, and for an injunction 
on him tn remove houses he had built thereon, 
and the suit for ejectment failed from the insuf- 
hciency of the notice under s.155, the Court held 
that the plaintiff was not entitled to a declara- 
tion or injunction asked for. Pershad Singh 
V Ram Peptab Roy. 22 Cal 77. 

Notes:— Dist: 30 Cal 1063. 

I 490— S. 165— Notice — Ejectment suit. 

A notice under s. 156 is not bad merely be- 
cause the compensation is demanded in the alter- 
native. 22 Cal 77 dist. Boidya Nath Panday 
vGhisuMandal. 30 Cal 1063 

491— Section 165, Sub-sec. 2 — Tenancy, mis- 
use of — Decree for forfeiture, form of, 

Where the Jand of a tenancy hasj beep mifus^ 
ed, the landlord is entitled un4er BeotiQn IBB «nbf 

B^otiou 2 of tba Bengal Ail ta havt ^ 

l|«pe fQtapelli»| tte fa 
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misuse wbete it is capable of remedy. A 
decree which merely directs the payment of com* 
penaatioo is not proper decree. 

1 he phrase ‘capable of remedy’ meanq phy- 
sically possible to remedy and does not mean 
possible remf*dy by compensation. 

Where a tenant misused an agiicultural hold- 
ing by growing thereupon a ma igo orchard, the 
landlord is entitled to a decree directing the de- 
fendant to remove the trees within a specified 
time, and eject him if be fails to do so. He is 
entitled in addition to a decree for compensation. 
Harak Singh, v Kirat Narain Singh. 

10 C L J 595=4 Ind Gas 734 

491^-8 156-FoTfeitnre of, by n'pudiation of te- 
nancy— Kjectment, suit for -Notiee, if necessary- 
Act shewing intention to determine the lease- 
Bengal Tenancy Act (VI 1 1 of 188e), Ss. 151, 1 Si- 
Transfer of Property Act (IV of 1S32), Ss. lOfi and 
HI cl (g). 

Where the holder of a service tenure renoun- 
ced the title of his landlord and executed a 
hdbHliaf in favour of a third p''"ty in respect of 
the whole of the land comprih. i in the tenure, 
and the landlord brought a suit for ejectment. 

HcZd, that the case fal’s the Transfer 

of Property Act and not w ifch » » le Bengal Te- 
nancy Act : that no notice to q dt wa'^ necessary, 
as the defendant forfeited his tenancy by deny- 
ing the landlord’s title ; bub that the landlord, 
before he can eject the tenant, must do some act 
or other shewing his intention to determine the 
lease, and this intention must be shown at some 
time antecedent to the institution of the suit, (2 
0 L J 401 and 17 All 46). Anandamoyi v 
Lakshi Chandra. 3 C L J 274=83 Cal 339. 

492— Bengal Tenancy Act (VfU of 1886) 
Secs. 155, 18l--Practice— fieraand— New point. 
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the provisions of Sec. 166 of the Bengal Tenancy 
Act relating to relief against forfeiture were made 
applicable, service tenures must be held to be ex- 
cepted from the operation of Sec 15 3 by virtue of 
Sec 181 of the Act. 

When a case has been remanded by an Appel- 
late Court in an appeal against the decision given 
after the remand, fresh points which might and 
ought to have been urged before the remand, ean- 
not be allowed to be taken. 4 Gal 67 ; 22 Cal 
938 and (1867) ND A 1772 Fol: 25 Cal 131 Appl. 

Ansar AH Jemadar v C E Grey. 

2 C L J 403. 

Notes— Fol: 2 C J *60. Ref. 33 Cal 339=3 C 
LJ274;ll CW N46 ;5 0L J 53. 

— s 155. 

Sec Bengal Tenancy Act S. 25. Case No (126) 

2 C L J 369. 

-s. 155. 

See Bengal Tenancy Act S. 89. Case No (33^) 
6 Ind Cas 147. 

-s. 157 

See Landlord and Tenant —Constitution of- 
Relationship Acknowledgment of tenancy 
-s 158 

See (1) Res Judicata-Matters in Is'iue. 

(2) Bengal Tenancy Act s, 101. 

30 Cal 339. 

493. — Bengal Tenancy Act (1885) s 168 

Application to determine the incidents of Tenan- 
cy— Validity of lease. — 

In a proceeding under s 158 of the Bengal 
Tenancy Aet,it is open to a pctiHoneT’,by acknow- 
ledging the tenancy, to dispute the validity of 
the lease under which he alleges his holding, and 
the Court is bound to go into and decide that 
question if raised. Bhupendro Narayan Dutt v 
Nemyc Chand Mundal 15 Cal 627. 

Notes:— Ap: 20 Bom 160. Ref: 20 Cal 249. 


The tenant of a service tenure who refuses to 
perform his services, is liable to be ejected even 
without a notice to quit. 

It is an incident of a service tenure that the 
holder thereof is liable to ejectment upon refusal 
to perform service, as this incident would be 
pE^terially affected and practically destroyed, if 


494-S. 168 -Question as to boundaries-Standard 
measure of the district — Evidence taken by an 
Ameen under s 168 of the Bengal Tenancy Act.— 

Under a proceeding under s 158 of the Bengal 
Tenancy Act, in which an enquiry was directed 
amongst other things, as to the boundaries pf cer- 
tain plots held by certain ralyatSjthe Ameeir 
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evidence as to the standard measure of the dis- 
trict, and th’ Court decided the case on th'=‘ir evi- 
dence. Meld that in determining the boundaries 
the question as to what was the standard measure 
of the district arose, and that the evidf^nce was 
rightly received and acted upon. Deoki Singh 
V Seogobind Sahoo 17 Calc 277. 

495. — Bengal Tenancy Act (1885 ) s 168- Ap- 

plication to determine the incidents of tenancy 
and to set aside a lease — An application made 
nominally for the determination of the incidents 
of a tenancy, but substantially for the purpose of 
setting aside the lease under which the tenant 
came into possession, does not come within the 
scope of a 158 of the Bengal Tenancy Ac^. Per 
Petheram C J, Prinsep Pigot and G-hose J.T — An 
admission of Tenancy in order to give jurisdiction 
under s.l68 does not bring the case within the sec- 
tion, the object of the section being to enable the 
Court to ascertain what are the incidents of the 
existing arrangement between landlord and his 
tenant, and not to enable the Court, in effect, to 
make a new contract for piities between whom 
no contract was in existence at and b'^fore the 
date of application. Per Norris J:-~The true cons- 
truction of the application was a question for the 
determination of a Division Bench. Debendro 
Kumar Buiidopadhya v Bhiipendro Narain 
Dutt 19 Calc 182, 

Notes:— Ref • 20 Cal 249. Fol: 6 0 W N 592. 

496. — Bengal Tenancy Act (1885) s 168- Ap- 
plication to determine incidents of tenure against 
separate tenants— Form of petition— Procedure. 

S 158 does not justify one application being 
made against different tenure-holders having se- 
parate and distinct tenures. The proper procedure 
is by separate applications against each tenure- 
holder. Go pal Chand Nowlakha v Ashutosh 
Chatterjee 21 Calc 602. 

Notes:— Dist: 24 Cal 197, 

4 97-S.l 58-Application for enhancement of rent 
' when no settlement proceedings are going on. 

I 

The Court is not competent to pass a decree 
fpr ^hJhluioemant of rent when dealing with an 
a|fp|t4flibn under i 158 of the Bengal Tenancy 
Api hate, therefore, a landlord seeks tp en- 


Bengal Acls-( Tenancy Act VIII of ' 
1885 ) S. 158 '^Oontd, 

proceedings are going on, he must institute a suit 
for the purpose, and cannot do so by means of 
application under s. 158. R*ijeshwar Pershad 
Singh V BuFta Koer* 21 Cal 807. 

Notes:— Fol: 6 C W N 692. 

498. -S.168-Incidents of Tenure-Form of petition 
against some tenant holding two or more te- 
nancies,— by Petheram C .T and BannerJee,J 
(Harapini J dessentiiig).— The landlord is entitled 
to include in one application two or more tenancies 
held by the same tenant, under s 168 of the Ben- 
gal Tenancy Act. 2 1 Calc 60^, referred to. By 
virtue of s 6t7 of the Civ. Pro. Code it was fur- 
ther held, by Bannerji J that the provisions 'of 
that Code may be applied to all proceedings under 
the Bengal Tenancy Act so far as they can be 
made applicable; and so the inconvenience result- 
ing from the proceedings becoming complicated 
by the inclusion of more tenancies than one in an 
application under s.l58 may be removed by follow- 
ing the course prescribed by s. 45, Civil Procedure 
Code.17 All 105; 22 I A 44 referred to. Dijendrai 
Nath Roy Chowdhry v Soylcndra Nath Roy 
Chowdhry 24 Cal 197«1 C W N 286. 

499. — s.l58-Tran8ferability of holdiDg,que8tion as 
to— Rents paid by raiyats as holding adjacent 
lands-Inquiry under s 158, subject matter of. 

The question whether the holding of the de- 
fendants is transferable cannot be gone into 
under s 168 of the Bengal Tenancy Act Where, in 
a proceeding under s 158 of the Bengal Tenancy 
Act,the Court sent the case to the Collector for the 
purpose of a local inquiry with a view to deter- 
mine the matters referred to in that section, and 
it was directed among other matters, that fe le 
Revenue Officer should find out what may be the 
rents payable by raiyats holding lands in the vici- 
nity of a similar description,— that the 
Revenue Officer ought not to have directed hfs 
inquiry to t^e question mentioned above, but^e 
inquiry should have been directed to find out wh^t 
was the rent that was being paid by the partieu^t 
defendants or had previously been paid hy 
Puma Rai v Bunshidhur Singh # 

500. — S 168 Cl (d) — Beteyruiea^tlo^ 
fpt excess area- J arisdiction of fhe Obuji 



trndppi|8 
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Bengal Acls-( Tenancy Act VIII of 
1885) S. 159 Gontd, 


Act a Conrt has to determine what the existing 
rent is and It has no jarisdiction to determine 
what the rent should be, and consequently, addi- 
tional rent for additional area cannot be assessed 
in such a proceeding. 19 Cal 182 and 21 Cal 807 
foil. Sri Narsin Thakur v Maharaja Sir 
Lttchmcshwar Singh Bhadoor 6 C W N 592. 

•— S 158* 

See Bengal Tenancy ^ct s 101. Case No (366) 
SO Cal 339. 

-S 168 cl (d). 

See Bengal Tenancy Aet s 62. Case No (220) 
6 C W N 592 

501. -.SS169, 161.167— T P Act-S IS-Sur- 
plus sale-proeeeds on sale of mortgaged property 
for arrears of Eevenue, right of mortgagee to en- 
force his charge on — 

Property which had been mortgaged to the 
plaintiff, in this case, was subsequently sold 
under a decree in a rent suit and a surplus was 
left, of the sale proceeds, after paying off the ar- 
rears of rent and it was held^ that, under the 
provisions of s 73 of the Act, plaintiff had the 
right to enforce hia charge on the surplus pro- 
ceeds and that there was nothing in Ss. 159 and 
161, to 167 of the Bengal Tenancy Act to preju- 
dice such right ot the plaintiff as mortgagees. 
Gobind Sahai v Sibdut Ram 33 Cal 878. 

502. — Bengal Tenancy Act, Chap. XlV— 
Different jotes or tenures — Smt for rent — 
Sale— Incumbrance — Auction-purchaser. 

On examination of the several sections of 
Chap. XlV of the Bengal 'lenancy Act commen- 
cii^ from section 159. 

Held^ that the landlord in order to take ad- 
vantage of the special provisions relating to 
sales for arrears of rent, must cause the sale of 
each holding or tenure separately, having obtain- 
ed a decree as regards the rent of each tenure of 
holding. Accordingly when a landlord having 
the same tenant holding different jotes or tenures 
under him instituted one suit for the rents of all 
the jotis or tenures and obtained a decree, the 
Bales held in execution of the decree do not 
avoid incumbrances created by the tenant. 

tet('Wor4 w mil 


I 


for the rent of all the tenures, and the decree 
that may be passed in such a suit good decree 
capable of execution in the ordinary way under 
the Code of Civil proceedure as a decree passed 
against the tenant. 

The purchaser in execution of the decrees 
obtained by the landlords against the mortgagor 
as their tenant stands in the position of a pur- 
chaser of the equity of redemption. Hridoy 

Nath Das Cbowdhuri v. Krishna Prosad 
Sircar. 6 C L J 153«34 Cal 298= 

11 OWN 497. 

Nrttes.— Fol: 13 n W N 660; 7 0 L J 96. Ref 
36 Cal 765. 


503.— Ss. 169, 1^0 (9) —‘‘Protected interests’ 
— Incumbrance. 


P granted a permanent lease to B and autho- 
liscd B to grant sub-leases. B granted a permanent 
lease to Cand (t granted a sub-lease to the plaintiff, 
Eeld, that the right and interest of G,and there- 
fore of the plaintiff, are “protected interests”, and 
cannot be interfered with by a burchaser under 
the Bengal Tenancy Act. Af-zuddi Khan v. 
Prasanna Gain, 89 Cal 138 

— S. 159 -Co-sharer landlord, suit for rent 
by:~ 

Sec Co-sha»*er. 9 C W N 34. 

504.— S3. 169, 161— Encumbrance —Adverse 
possession of part of tenure— Encumbrance, 
bow annulled — Execution sale, what passed at. 

To determine what passed to the purchaser 
at an execution sale, one must look to the sale 
certificate as a whol<> and examine, if necessary, 
the nature and scope of the execution proceed- 
ings. 

Where one part of the sale certificate des- 
cribed the interest transferred fts the right, title 
and interest of the judgment-debtor in the pro- 
perty mentioned in the Schedule, but in another 
part it was explicitly stated that the property 
transfeired was one of which the rent was in 
arrear; 


Eelfl^ that what was intended to be sold^ anti 
was actually sold was the defaulting lemte^ d4- 
sfefibe^ as tb, property of* the 
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Bengal Acls-( Tenancy Act VIII of i 
1885 ) S. m-Gomid. 

The word ‘eTtcumbrance’ as used in Ss. 159 
and IBl of the Bengal Tenancy Act includes a 
statutory title and interest acquired by a tres- 
passer by adverse possession of a part of the lands 
of the defaulting tenure. 

Such encumbrance cannot be annulled in any 
manner other than what is provided in S. 167 of 
the Bengal Tenancy Act. 9 Oal 641 Exp. 29 Cal 
813;2 OWN 251 Fol. Gocool Bagdi v 

Dcbendra Nath Sen, 14 C L J 136. 


505.— Ss. 159, 160. 161. 

A share in'a tenure, which has been duly and 
effectively recocnized by both the landlords and 
the tenants as a separated share, constitutes a 
distinct tenure and when such a tenure is sold in 
execution of a decree for arrears of rent due in 
respect thereof, the purchaser of an entire tenan- 
cy within the meaning of S. 159 of the Bengal 
Tenancy Act. 

The burden is upon the purchaser to prove 
that the interest sought to be annulled is an in- 
cumbrance within the meaning of cl. (a) of b. 
161, and if he proves this, be starts his case 
sufficiently; t^e burden then shifts upon the te- 
nant to prov0 that he has a protected interest 
within the meaning of S. 160. (SOWN 80 
Bel 9 0 L R 449; 13 Cal 1 ; 9 C L J 490 1 lad 
Cas 596; 13 0 W N 720 Dist.) Somip Jama v. 
Mahabliapat Bakta. 7 Ind Cas 919 

— S 159. 

See Bengal Tenancy Act S 2 2. Case No (113) 

14 C W N 814. 

506. — S 160 (g)— Protected interest — Dar* 
putni — Mortgage : — 

A mortgage of a darputni is not a protected 
interest within S 160 (g) of the Bengal Tenancy 
Act. Akkoy Kumap Soop v Bejoy Chand 
Mohatap. 29 Cal 813. 

Notes:— Appr 32 Gal 9U=»9 C W N 803; Ref 7 
C L J 2^2, 13 0 W N 412 = 9 C L J 234. 

507. — S 160, Cl. (g) — Protected iniecest — 
Incumbrance: 

A putni kabuliyat contained the following 
clause: ^ If I should let out this mehal in dur- 
puM to any person, such durputnidar shall act 
accor^Di^to thetermsof my kabuliyat.” ^eU 


Bengal Acts (Tenancy Act VIII of 
1885 ) S. m-OontcL. 

that even assuming that the putni pattah contain- 
ed the counterpart of the clause the w5rds did 
not amouni' to an express or implied permission 
to create a subtenure, and the knowledge of the 
proprietor of the creation of the sub-tenure and 
the acceptance by him of the rent of putni taluq 
through the sub tenure created a protected in- 
I terest within the meaning of S 160 of the Bengal 
Tenancy Act. 29 C »1 813 Foil: , Mahammad 

Khan v. Nattap Chundra P**l Chowdry. 

9 C WN803=32 Cal 911. 

Notes.— Ref 13 CW N 720 = 9 0 L J 490. 

508. — S 160— K^iyat holding at fixed rates if 
acquires occupancy right —His interest not 
“prote<^ted interest”— Per Mookerjee, J., agree- 
ing with Doss, J , (Jankins, 0 J not expressing 
any opinion. 

That the interest of a raiyat at fixed rates is 
not a“prAtected interest” within the meaning of 
S. 160 of the Bengal Tenancy Act. 

A raiyat holding at fixed rates does not after 
he has been in occupation for 12 years, become 
a ‘ sett led raiyat,” of the village and thus acquire 
a right oi ^^cupancy. Bhut Nath Naskap v. 
SupcndPa Nath Butt. 13 C W N 1925^^^ 

2 Ind Cas 675 = 11 C L J 98. 

509— Ss. 160, cl. (g), L95 -Protected interest 
—Mortgage by a putnidar if protedeted interest 
—Sale under the Bengal Tenancy Act— Putni 
Regulation (VlIl of 1819), S. 11. 

Where a kahuhijat provided as follows : 

“ I in succession to my sons, grandsons, &c., 
heirs and representatives, shall, with felicity, 
hold and enjoy the aforesaid share, with right to 
make gift, sale, mortgage, aV:c., and darputm mo* 
%ra,si, moliUrar% gontidan^ &c,, settemenfcs at a 
proper jama and to every way make alienations 
and create encumbrances,” and the putmdar 
created a mortgage in favour of the plaintiff. 

J3e2<^,that the recitals in the kabuliyat merely s^t 
out the ordinary incidents of a putni grant as 
laid down in S 3 of the Putni Regulation, and did 
> not give the putnidar an express authority in 
ing by the landlords to create a mortgage, and fcbf 
mortgage cerated in favour of the plaintiff by th|i^ 
putnidar was not a “ protected interogt ^ 
the meaning of 8 160, cl.(g) of thq Bengal Tenin*' 
oy Act, 
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1885 ) S 160 ^Ooncid, 

Thenerht of a ptituidar to give the tenure in 
mortgage i8 subject to the conditions imposed by 
S, II of the Putm Regulation 

The ‘ express authority referred to m that 
section means such authority apart from the con- 
ditions of the lease. | 

The effect of S 160 cl (g) of the Bengal 
Tenancy Act would further be subject to the 
saving provisions of cl (e) ofS 195 of the same 
Act KHsta Das Laha v Jotindra Nath 
Bastt 16 C W N 561 

610—Ss 160, cl (c) 167— Protected interest 
— Boraj or betel n it plantation — ‘ Permanent ’ 
whether governs ‘ plantations — ‘ Date of sale 
meaning of, 

Th« term ‘ plantations ’ m S 160, cl (c) of 
the Bengal Tenency Act, is not governed by the 
expression ‘ permanent, ’ nor does the terra ne- 
cesaanly mean permanency m the plant though 
it implies permanency m the nature of the ^ ork 

Land on which a bo^ aj or betel leaf plantation 
is made is a protected interest within the mean- 
ing of 8 160 of the Bengal lenancy Act 

The words ‘ date of sale in S 167 of the 
Bengal Tenancy Acr, mean the date on which i he 
sale 18 confirmed, and not the date on which the 
sale 18 m fact held 7 C W N 552 6 0 W. N 
776, Ref Banko Behary Das v Krishna 
Chandra Bhowmik 9 Ind Gas 528 


Bengal Acls-( Tenancy Act VIII of 
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Sec Bangal lenancy Act,& i9. Oas^* No (190) 
8 Ind Cas 65. 

-S. 161. 

Sec Sale for Arrears of Rent— Incumbrances, 

511— Sec 16— Incumbrance, suit to annul— 
Burden of proof. 

A person seeking to annul a tenancy as an in- 
cumbrance shall make out a case that the tenancy 
Is, m fact, an incumbrance within the meaning 
of section 161 of the Bengal Tenancy Act It is 
not for the defendant to prove that his tenancy 
existed before the creation of the tenure pur^ha 
sed by the plaintiff Napmada Snndari Debt 
V Tarip Mollah 9 C L 4 490«18 G l/T N 720 
m%M4^ Case 5P6. 


512— S 161 — Encumbrance 

Where an absolute transfer of the interest of 
laujaii m a portion of the holding takes place, 
such transfer is not within th<^ definition of the 
word “encumbrance’ mS 161 of the Bengal Te- 
nancy Act, a limitation of the tenant’s interest, but 
a complete extinction of his interest in the por- 
tion transferred llOLJ 16, HOWN 229, 5 
Ind Cas 116 Fol Bipin Behary Nsndan v 
JadtiNath Chattepji 6 Ind Cas 451. 

513— Ss, 161 166 lo7— Lien created by tenant 
whether incumbrance— Purchaser at execution 
of rent decree —Mortgage by tenant— Annulment 
of incumbrance— Transfer of Property Act (IV of 
1882), S 73— Proof of annulment— Production of 
order sheet or proceeding before Collector not 
sufficient — Suit tor possession-Plaintiff to succeed 
upon title as at date of suit 

A hen created by a tenant on his holding is an 
incumbrance as defined m S 161 of the Bengal 
lenancy Act 

I he purchaser of a holding at sale held in exe- 
cution of a rent decree must, therefore annul 
any mortgage created by the tenant as provided 
by S 167, and the mortgage is not ipsn facto anul- 
led by the sale 

If the purchaser does not take necessary steps 
to get the incumbrance annulled within the peirod 
limited the incumbrance stands and can be enfor- 
ced against the purchaser A landlord who pur- 
chases the holding is in no better position than 
any other purchaser 

Until the notice has been properly served 
under S lo7 upon the incumbrancer, the incum- 
brance, stands. 

S 73 of the Transfer of Property Act only 
gives a right to the mortgagee over the residues of 
the sale proceeds, and refers to cases whete the 
law otherwise provides that the effect of the se-le 
H to nullify a mortgage , it is not intended in any 
I way to enlarge the interest of the purchaser at a 
j sale for arrears of revenue of rent 

Toe production of the order sheet of a# pro- 
ceeding under S 16 / is not sufllGi^nt 
wnulmeat of an incumbrance. The proceedings 
Collector are summary and not binding 
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Upon the Civil Courts and it is opf*n to the Civil 
Courts to go into the question 

In a suit for the recovery of possession the 
plaintiff must succeed on the title as it stood on 
the date of institution of the suit 

24 Cal 746, followed. 7 C L J i 263, foil 
7 C L J 262, relied upon 

Chhatardhan Lai v Bii»anclii Lai 
9 Ind Cas 248 

-S 161 

See Bengal lenancy Act s 17 Case No (86) 
11 C W N 217 


See Bengal Tenancy Act ss 160 loO, 161 
Case No (606) 7 Ind Cas 919 

— S. 161 

See Bengal Tenancy Act s 86 CaseNo (315) 

7 Ind Cal 19 

— Ss 162,163 

See Sale m Lxecntion of Decree — Setting 
aside sale General Cases 3 C W N 333 

514 — <Ss 163 164 166—Decree for rent 

against tenant in possession if one under Bengal 
Tenancy Act — Irregular sale effect of— Tenure 
if passes by sale not held <?trictly in accordance 
with the provisions of the Act— ‘Right title and 
interest - In sale proclamation if may include 
the whole tenure — Mortgagee who purchases 
mortgaged property m execution, if may fallback 
on mortgage to protect it against purchaser at 
rent sale 

A decree obtained m a suit for rent against a 
person m possesbion, who is also the legal re- | 
presentative of the last registered ^-enant, is a I 
•decree for rent within the meaning of the Ben- 
gal Tenancy Act 

Where a tenure was sold in execution of a 
dfeee for rent, but on the first day the bidding 
did not come up to the decretal amount and 
the property was sold notwithstnnding, without 
any fresh proclamation and sale under iS 166 

Meldf that, as the sale could not m the cii 
cnmstances be undi^r S. 164, it was not a sale 
VpSer tho Behgal Tenancy Act and did not 



Bengal Acls-( Tenancy Act VIII of 
1885-) S 163 <’on-id 

The special and stringent provisions of the 
Bengal Tenancy Act relating to sales is part of 
a public policy m^-ended tor the benefit of all 
parties concerned If the landlord wants special 
results to follow from it under the Act, he must 
proceed strictly in accordance with its provisions 

Where a mortgagee of a tenure gets a decree 
and purchases the mortgaged lenure at a sale 
in execution of his mortgage-decree, and the 
tenure is subsequently sold again in execution 
of a rent decree against the original tenant, it is 
open to the mortgagee to fall back on his mort- 
gage as a shifeld against the purchaser under the 
rent sale when that sale is not free from incum- 
brances (29 Cal 8H, Fol 7 C L J 1 20 Ref). 

Raja Ban Behan Kapur v Khetterpal Sinha 
Roy 16CWN259 

515— Ss 164,165, 167— Notice to annul in- 
cumbrance— Apportionment— Mortgage.— 

S. 167 of the Bengal Tenancy Act applies m 
a case where the incumbrancer is a third party 
and not where the purchaser and incumbrancer 
are identically the same person Pending a suit 
to enforce a mortgage, one ot the properties, iir, 
property No 4, was sold for arrears of rent and 
was purchased by the plaintiff in the mortgage 
suit the sale being apparently under S, 166 of the 
Bengal Tenancy Act Held that the purchaser 
being the incumbrancer himself no notice was 
necessary to be given under S 167 for annuling 
the incumbrance ( 28 Cal 12 reld on 4 0 W N 
268 Ref Hem Chandra Chowdhury v 

Tafazzel Hossein Khan 8 C W N 3co 2. 

516— Bengal Tenancy Act f Vlil of 1886) Ss. 
165, 167— “Purchaser,” meaning of — Encumbran- 
ce annulment of when purchaser himself is the 
encumbrancer — Transfer of Property Act (XY of 
1882) s 101 - 

The purchaser contemplated by s 167 is ss* 
purchaser indopendently of the encumbranefr, 
and where the encumbrancer himself purohaieis 
the pioperty encumbered to him m execut)op 
a decree for arrears of rent, it is not 
for him to give notice of annulm^ptoflMB 
brance under s. 167 of the Bengal 

IJnder s 10^ of the Transfer Act^ 

which IS of general application^ Bfc enchiofeiimce 
, is trfei^oh to 

H alfy#^ ^ 
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Whether a mortgagee has purchased the 
mortgaged property in execution of a rent decree 
he is entitled to proceed against the other pro- 
perties of the mortgagor 4 0 W N 268 Dist. 

Mastullah Mandal v Gyan Manund Sah. 

4 C W N 735 =*28 Cal 12. 

Notear-Ref: 8 G W X 332, 1 X L R 39. 

5 j[ 7 __S, 166-landlord parting with his interest 
after the accrual of rent, if he has a first charge- 
Futni Regulation (VIII of 1819), SI 3, cl. (’4) — 
Durputnidar’s lien. — 


Bengal Acts-{ Tenancy Act VIII of 
1885) S. 166 --Ovncld, 

fraud in re-purchasing the property and was 
entitled to annul the mortgage, and the mortga- 
gor was not entitled to get a decree upon the 
mortgage making the holding liable for the mort- 
gage debt. 

That the purchaser was not bound as repre- 
sentative of the old tenant to pay off the decree 
for rent obtained by the landlord. 

Surcndfa Mohan Singh v Bansidhar Mai»- 
wari. 12CWN114.. 

-S. 167. 


There is nothing in the law which disentitles 
a landlord to a first charge, because after the 
acrrual of the rents h« sued for, he parted with 
his interest in the Tsemindari, 

The character of the decree a suitor obtains 
depends on the nature of the claim, and of his 
right to the relief sought for, and is not alter- 
ed by any change in his position which may have 
taken place subsequent to the accrual of his 
right to sue. 

A Aurpufn'ular in possession of putni under 
S. 13 cl. (4) of the Putni Regulation has only a 
lien, not a first charge, on the putni. 

A landlord, who, though after the accrual of 
the rent sued for, parted with his interest in the 
swmindari, has a priority over a person having a 
lien under S. 13, cl. (4) of the Putni Regulation 
and can, under 166 of the Bengal Tenancy 
Act, sell it free of all encumbrances. 6 C W 
X 91 0ons;3 C W X 604 and 31 Cal 560 not fol:) 

Maharaj Bahadur Singh v A H Forbes. 

7 CL J 652«35 Cal 737. 

518— Ss, 166 and 167— Occupancy-holding — 
Mortgage— Incumbrance, annulment of — Fraud. 

Where an occupancy -holding which had been 
mortga|ged by the raiyat of the holding was pur- 
chased by a person in execution of a decree for 
money obtained by him, and the purchaser re- 
purchased it in execution of a rent decree aga- 
inst the old tenant for arrears which had accrued 
previous to his first purchase and annulled by a 
notice under 8. 167 the mortgage, of which he 
was aware at the time of Ms re-purchase. 


See Sale for arrears of Rent— Incumbian- 
ces. 


519. —^. 167— Xotice of incumbrance— Xo- 
tice to assignor of applicant— Xo notice to assig- 
nee — Right of assignee to apply after one year. 

Where an assignee of a person entitled to 
apply under S. 167 applied to annul an incum- 
brance within one year after he received express 
notice of the incumbrance: Held, it was not im- 
material whether the assignor of the applicant 
bad or had not notice before that, and the appli- 
cation cannot be said to be in #me in the ab- 
sence of a finding that he had no such notice. 

Mohabul Singh v Umahtl Fatima. 

(1900) 28 Cal 66 at 68. 

Notes.— ib/: 2 C L J 99; Ref. 29 Cal 813. 

520. — S, 167 — Collector’s power to order 
amendment — Limitation. 

An application under S. 167 for cancelling an 
incumbrance must state the correct name of the 
incumbrancer. Where the correct name is not 
given and after one year allowed by the section, 
an application is made to insert the correct name. 
Held that (1) the first application was not a pro- 
per application ; (2) that the second application 
was time barred. A Collector acting under ^S. 
167 IS only a ministerial officer, and as such has 
no power to allow amendments of applications to 
cancel incumbrances. The applicant knew the 
correct name when the first applicatiop WAS 
made, 20 Cal 388, 396 dist. Nritya Gopai 
Hazra v Golam Rasool. 28 Cal 


that the purchaser did not commit s-Pj I 520A.— Where plaintiff is both landJotr^ andj 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 167 -Oontd, 

tenant combined— Calculation of Costs. 

(1) Where the plaintiff’s both landlord and 
tenant combined, and the defendant a sub-te- 
nant notwithstanding a notice served on him 
under S. IfiJ of the Bengal tenancy Act, with- 
held possession from the plaintiff, the mesne pro- 
fits must be assessed on the value of the crops 
raised by the defendant and not on the basis of 
the rent, which the rightful owner had been rea- 
lising from the tenants before dispossession. (2) 
Where there is no special rea«»on for doing other- 
wise, costs should follow the event. Gopal 

Chtindcr Matidal v Bhoobun Mohun Chat- 
terjee. 536. 

Notea.— Appr. 35 Cal 1000=3 12 OWN 650. 

521. — Bengal Tenancy Act CVilT of 1885) Ss. 
367, 22, 86— Purchase of a raiyati holding by a 
landlord in execution of a decree for rent — An- 
nulment of incumbrance — Notice if necessary— 
Annulment of incumbrance. 

An under raiyati lease if created by an in- 
strument which is not registered is invalid un- 
der s. 85 of the Bengal Tenancy Act, and a land- 
lord purchasing the holding of the raiyat in exe- 
cution of a decree for arrears of rent is entitled 
to take lihas possession by ejecting such under- 
raiyat without annulling the same by a notice 
under S lo7. Th 5 rights under such an under- 
raiyati lease are nut protected by Sub S 1 of S 32 
of the Act. Peary Mohun Mukerjee v Bada 
Chunder Bagdi. 5 C W N 310 = 

28 Cal 205. 

Notes.— Bist: 3 U L J 155; 31 Cdl 232; 34 
Cal 104=3 C L J 156;13 OWN 913. 

522. — Bengal Tenancy Act VIII of 1885, S. 
107 — Limitation Act Ss. 6, 8 =(1877)' — S. 7 Scope 

of^Minor Application to bar encum- 

b|||tice. 

S. 7 of the Limitation Act extends the period 
of HMtatipp prescribed by the Act itself, but 

bjr S, 




Bengal Acls-f Tenancy Act VIII of 
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167 of the Special Act, viz , the Bengal Tenancy 
Act. Akhoy Kumar v Be joy Chand Mohatab 

29 Cal 813 

523. — S. Ib7 — Incumbrance — Mortgage- 
Decree. 

A mortgage which has ripened into a decree 

of Court cannot be treated as an incumbrance on 

✓ 

the property which could be avoided under S. 16 f 
of the Act. Akhoy Kumar v Bejoy Chand. 

29 Cal 813. 

Notes.— Appl: 32 Cal 911=9 C W N 803. Ref: 
9CL J23l=13CWN4l2; 7 0 L 
I J 262. 

1 524. — S. 167 — Suit by purchaser of certain 

i howla to avoid incumbrances thereon— notices on 
all defendants except one, who disclaimed all in- 
terest in the tenure— Succession Act Ss 179, 187 
and 260 —Suit by executrix— Necessity of copy 
of will and grant of administration. 

Seld^ that where probate ol a will has 
been granted and an executor appointed, the 
executor, in order to bring a suit as such, is, un- 
der Ss 179, 187 and 360 of the Indian Succession 
Act, bound to prove his title. In order to prove 
her tifle as executrix, the plaintiff was bound to 
file, not merely the copy of the grant of the ad- 
ministration but also the copy of the will, of which 
probate was granted. On her failure to produce 
the complete probate, the plaintiff was not en- 
titled to proceed with the sait. Reid, also that 
notices were given to all the defendants except 
one, within one year. The fact that notice was 
served on that one defendant beyond the period 
of limitation could not be taken to prejudice the 
plaintiff in the present case or in any way to bar 
her present suit by limitation. For, the defen- 
dant disclaimed all interest in the tenure. 
further, that the Courts below having found tklafe 
the notices were not served on the defendants in^ 
accordance with law and that finding being one 
of fact, the High Court could not interfere !| 
second appeal. Suit dismissed aooordiu|ly, 

Delaney v Bohamat AIL 39 

525.— Oh. XIV, s, 167-^Single decree for rent 
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Bengal Acls-( Tenancy Act Vlilof 
1885) S. 167 ^Gontd, 

Avoidance ot incumbrance— Money-decree. 

When there are several tenures held by the 
same tenant, the landlord may institute one suit 
for the rent of all the tenures. But he cannot 
put the tenures to sale under the procedure laid 
down in Ch. XIV of the Bengal Tenancy Act, 
in execution of the decree obtained in such a 
suit, so as to enable the purchaser to avoid in- 
cumbrances under -s. 167, Bengal Tenancy Act. 
A sale under the provisions of that Chapter can 
take place only when a separate decree has been 
obtained for the arrears of each tenure ^ or hold- 
ing and the same is sold separately in execution 
of such a decree. 

Hridoy Nath Das Chowdhury v Krishna 
Prasad Sircar, 11 C W N 497«34. Cal 298; 

==6CLJ153. 

Notes -Fol 7 0 L J 96, 1 1 0 L J 56. 

526—S. 167— Sale of portion of tenure or 
holding — Annulment ef encumbrances. — Per 
Ceidt, J. (before the reference). 

S. 167, Bengal tenancy Act, does not apply to 
a sale in execution of a rent-decree of a portion 
only of a tenure or holding, mm { the auction pur- 
chaser cannot proceed undei' that section, to 


Bengal Acls-c Tenancy Act VHI of 
1885 ) 5 167 -‘Gontd, 

528.— Bengal Tenancy' Act ( VllI of 
3885), s. 167-—Notice—“Fmaldecre6”— 
Order of reipand— Suit to annual incumbrances- 
— Dismissal of suit on the ground of non-service, 
of notice-Appellate Court holding service proved 
and remanding case. 

Where a suit to annul incumbrances by the 
purchaser of z zt % sale for its own arrears 
was dismissed by the Subordinate Judge, on the 
ground that the plaintiff had failed to prove the 
service of notices under s. 167, Bengal Tenancy 
Act, but the High Oonrt, on appeal held that 
the service of notices was proved and remanded, 
the suit for the trial of the other issues in the 
case. 

Held, that though the order of the High 
Court was in form an order of remand, it finally 
decided the cardinal point in the case, w., 
whether the notices were properly served or 
not. Tho03?der was therefore a “final decree” 
within the meaning of s. 595 of the Civ. Pro. 
Code. (17 All m and 15 Bom 155, Ref.) 

Ananda Gopal Gossain v Nafar Chandra 
Pal Chowdhury. 12 C W N 545 « ' 

35Cal618 = 8CL Jl68r 



annul encumbrances. Ram Kinkar Biswas 
y Akhil Chandra Chowdhuri. 11 C W N 
350 = 5 C L J 242=2 M L T 187 F B = 
35 Cal 519. 

527— S.167— Notice, service of. — 


Notes.— Ref: 10 C L J 336. 

529.— Bengal Tenancy Act (VIH of 1885) 
s. 167 Annulment of — Incumbrance, notice 
for— Notice, contents of Notice, joint, to several 



Where an application for service of a notice 
under s. 167 of the Bengal Tenancy Act was made 
to the Collector and the application and notice 
were sealed with the Collector’s seal, though it 
was signed by a Deputy Collector, “for the Collec- 
tor’ and was received by the Deputy Collector in 
charge, and the notice was thereafter issued from 
the Collectorate: Meld that there was no irregu- 
larity in the service of the notice. 

Mahammud Kazcm v Naffer Chundra Pal 
Chowdhry. 9 C W N 80i=s32 Cal 911. 

Notes.— 9 0 X. J 490=13 0 \f N 720, 




A notice to annul an incumbrance under 8.167 
of the Bengal Tenancy Act is not bad though it 
does not specify the particulars of the land held 
by the tenant or rent payable by him. Such a no- 
tice if addressed to several tenants jointly is not 
bad if it is served in accordance with the pre- 
scribed rules. , ; 

Jogabandhu Majumadar v Rasho Monjan 
Dassya. S C W JN 272 . 

639-53 1.-3,167— Anna ^ent of incniflbrancaa 
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Bengal Acts ( Tenancy Act VlII of 
1885 )S. 167 -Vontd. 

Omisaion — -effect of — Landlord having a chare* 
for rent. 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 

year from the date of sale, the notice was not a 
legal notioe under the provisions of Sec. 167 and 
was invalid and the incumbrance was not 
annulled. ( 28 Cal 66 Foil ) 

Ram Dhon Dey v Surja Narain iMukhopa- 

2 C L J 99. 

435. S. 167 — Notice, proof of service of— 
Notice, validity of— Order sheet of the proceedings 
entries in, evidentiary value of. 

Until the notice has been properly served un- 
der s. 167 of the Bengal Tenancy Act upon the in- 
cumbrancer, the incumbrance subsists. It is obli- 
gatory on the purchaser to show that the notice 
under s. 167 had been served in the manner pre- 
served. The entries in the order-sh^»ets are not 
prunafacie against the incumbrancer 

that the notice was served. 

The purchaser who relies upon the service 
of notice must prove it either by the production 
of the person who served tbe notice or by any 
other means recognised by law; and if a ques- 
tion arises as to the validity of the notice, it 
must be shown that it was a valid notice and 
was signed by a competent officer as required 
by cl. (I) of s. 167 of the Bengal Tenancy Act. 
29 Cal 213 Fol. Radhav Koci- v n.. 


was not annulled, brought a suit to enforce the 
mortgage; Heldj that the mortgagee was entitled 
to enforce the mortgage on payment of the 
money due under the rent decree. S. M. 

Meherunnissa v Sham Sundar Bhuiya. 

6 C W N 834. 

532.-— S. 167— Rent-sale, with power to pur- 
chaser to annul incumbrances— Right of 
mortgagor to have his lien transferred to sale- 
proceeds. 

In the case of a rent-sale (under the Bengal 
Tenancy Act), with express power to the purcha- 
ser to annul all incumbrances, so long as such 
power remains in the purchaser, the lien of a 
mortgagee is in jeopardy. In such a case the 
mortgagee may abandon his lien and ask to have 
it transferred to the surplus sale proceeds. 

Nim Chand Baboo v Ashutosh Dutt. 

9 C W N 117. 


iue service of notice under s. 167 of the Act 
annulling a mortgage is no bar to the mortgagee 
making an application to set aside a sale of the 
tenure. BHj Kumar Roy v Dhanukdhari Raut 

IOC WN 976. 

534, — S, 167 Annulment of incumbrances 

-Application-Notice issued by Deputy Collector 
if valid. 

Under Sec. 167 of the Bengal 1 enancy Act, the 
application by a purchaser for the issue of a 
notice to annul incumbrances is to be made to 
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Bengal Acts-( Tenancy Act VIII of 
1885 ) S 167 ^Gontd, 

537 . — Bengal Tenancy Act ( VHI of 1885) 
Section 167 -Title, priority of-Purchaae at a sale in 
execution of a landlord’s claims for rent-Purcbase 
in execution of a mortgage decree for portion of 
the holding— Kent, right to claim— Encumbrance 
setting aside of— Limitation Notice served in a 
year from the date of confirmation of sale, if 
valid— Estoppel, conduct. 

A purchaser at a sale in exf»cution of the land- 
lord’s claim for rent acquires a title to the 
whole of the holding preferential to that which 
a mortgagee by his purchase in execution of 
his mortgage decree acquires in portions of the 
holding. 

A purchaser of an entire durputni taluq at a 
sale in execution of a decree for arrears of rent 
made in a suit brought against the original dur* 
putnidars by the putnidar. acquires a good and 
prefeiental title to the whole taluq over the pur- 
chaser in execution of a mortgage decree obtained 
against some of the durputnidars who were en- 
cumbrancers on durputni to the extent of the 
shares covered by the mortgage encumbrances,* 
and on the basis of that title the farmer can reco- 
ver the full rents from the tenants of the taluq. 

A person who claims to hold encumbrances 
and who disputed in a previous litigation, the 
light of the purchaser of the entire holding under 
the sale for arrears of rent and thus denied the 
right of the purchaser to issue notices to annul 
the encumbrances, invohiog the purchaser of the 
entire holding in litigation to prove his title, can- 
not, by reason of his having raised the dispute and 
caused the delay, 'in equity, be allowed subse- 
quently to say that the title under which the pur- 
chaser claimed to issue the notice was perfected, 
for the purposes of section 167 of the Bengal 
Tenancy Act, on the date of his actual purchases, 
and not on any subsequent date, such as the date 
of the confirmation of his title by the decision in 
the previous litigation. 13 C W N 413 Foil Bibi 
Taibatannessa Chowdhupani v Pfavabatt 
Basi. 10 C L J 640. 

538— S. 167 —Incumbrance— Tenure— Occu- 
pancy right— Emblements, law of. 

Where land was let out to a tenant for purpos- 
es of reclamation at a progressive rate of rent, 
which, when maximum, was fixed in perpetuity, 

it was CcrthfF ll^e )aij4 tq 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. WI-Gontd. 

be held by the tenant from generation to genera • 
tion who might transfer the same and construct 
houses Ac. 

Eeld^ that tenancy was in the nature of a ten- 
ure and therefore n^-^t a protected interest under 
s. 167 of the Bengal Tenancy Act. 

Per Ultra J . — (on second appeal).-There is no 
law emblements in this country. On the termina- 
tion of the tenancy, the right of the 
landlord to re-enter accruing, he is entitled not 
only to take possession of the land but also of the 
standing crops on it. Akhil Chandra Mandal 
V Supendra Nath Butt 11 C L J 87= 

h Ind Cas 306. 

Notes.— Poll: 11 0 L J 98 = 13 OWN 1026 
= 2 Ind Cas 676. 

539 — S. 167-Incumbraace-Protected interest. 

Where land was let out to a tenant for purpos 

es of reclamation at a progressive rate of rent 
which, when maximum, was fixed in perpetuity, 
and it was further provided, th«t the land was to 
he held by the tenant from generation to genera- 
tion who transfer the same and make gardens, 
houses and tanks. 

Jleld^ that the tenancy was in the nature of a 
tenure and therefore not a protected interest 
within the meaning of section 167 of the Bengal 
Tenancy Act. 

Per Mookeriee J (affirming Doss J ) A raiyat 
at a fixed rate of rent, though he may hold his 
land for twelve years, does not become an occu- 
pancy raiyat so as to make his holding a protected 
interest und^r section 167 of the Bengal Tenancy 
Act. 

Bhut Nath Naskap v Manmatha Nath MitPa 
11 C L J 98=13 C W N 1025=2 Ind Cas 675- 

540— S. 167 -Ch. XIV, Sale under— Decree 
for entire rent by co sharer landlord registered as 
sole proprietor — Incumbrance. 

A sale in execution of a decree of the whole 
rent obtained by a landlord, who at the time of 
the suit is the sole registered proprietor and who 
has been placed and maintained in possession by 
a competent Court, operates as a sale under Oh. 
XIV of the Tenancy Act, even if it transpires 
ultimately, as the result of litigation ins title 
suit, that he is not the sole landlord baa cq^ 
shares in the property, 
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Bengal Acts-f Tenancy Act VIII of 
1885 ) S. 167 -Goifltd . 

It is not competent to a pmchaser at a sale 
held in execution of a decree for arrears of rent 
to annul, under S. 167 of the Bengal Tenancy Act, 
an incumbrance upon the property, without an- 
nulling at the same time a superior incumbrance 
directly subordinate to the interest purchased. 

Mafizuddin y Asutosh Chakravarti 

11 CL J 141=14 C W hi 352. 

541— S. 167 — “Encumbrancer” means whole 
bod;^ of encumbrancers. 

S. 167, Bengal Tenancy Act, provides that an 
application to the Collector should be to serve 
notice on the encumbrancer. 

Held^ that this means on the whole body of 
the encumbrancers, and if the notice is not served 
wdthin time, upon any of several encumbiances, 
jointly interested in the encumbrances, the noti- 
ce is bad in respect of the others also, and the 
encumbrance will not stand annulled by reason of 
its service. 

In an ordinary case, notice to an ordinal y am- 
muHear may not be a notice to his principal; but 
when the ammvlitear is the husband of the prin- 
cipal and conducted proceedings on her behalf, 
notice to him of an encumbrance will be consider- 
ed notice to her. f 32 Oal 710. Fol;) Srimati 

Khyanta Kali Dasi v Kcdar Nath K^ji 

5 Ind Cas 652. 

54.2.— S. 167 — Incumbrance, annulment of— - 
One year from date of sale — Incumbrancer in- 
volving purchaser in litigation to prove title - 
Estoppel. 

A person, who claims to hold incumbrances 
and who disputed in a previous litigation the 
right of the purchaser of the holding at a rent 
sale, and thus denied the right of the purchaser to 
issue notices to annul the incumbrances, and 
caused the delay in issuing them, cannot in equity 
be allowed to say that the title under which the 
purchaser claimed to issue the notices was per- 
fected on the date of the actual sale and not on 
the date of the confirmation of the sale 1 0 C L J 
640; 4 Ind das 750, Eoll.Gobirid Chandra Laha 
V Tara Pada Bhattacharjee. 9 Ind Cas 503. 

-S167 

See Bengal Tenancy Act s 22(1;. OaseiNo (110) 


Bengal Acls-( Tenancy Act VIU of 
1885 )S. 167 -Concld, 

— S 167. 

Sec Bengal Tenancy Act s. 3 (16). Case No 
(^9) 28 Cal 66. 

— S 167. 

See Bengal Tenancy Act s 164.Case No (515) 

8 C W N 832. 

-S 167. 

See Bengal Tenancy Act GhXiv * 

14 C W N 852. 

— S 167. 

Sec Bengal Tenancy Act s 49. Case No (189) 

7 Ind Cas 17. 

S 169. 

See Sale for Arrears of Kent— Eigbcs ^nd 
Liabilities of Purchasers. 21 Cal 1^9. 

543. — S 169 (1) (cl — Surplus Sale proceeds— 

Mortgage — Transfer of Property Act (IV of 1882 
S 73 — Landlord’s claim preferential. — 

I The landlord has a right under a 169 clause (1) | 

subcl .use (c), Bemgal Tenancy Act, to have the 
rent cIjm to him in respect of the tenure between 
the inati u tion of the suit for rent and the date 
of the sale, paid out of the balance, before any 
sum can go to the Judgment-debtor or to his 
mortgagee. He has a preferential claim to that 
of the mortgagee of the holding, who stands in 
the shoes of the judgment-debtor. ppabal 

Chandra Maker ji v Jadupati Chuckerbutty 
6 C LJ 26=34 Cal 724. 

544A. — Landlord and tenant-Jote (holding), 
sale of — Surplus sale proceeds, claim of, by pur- 
chaser — Iransferability, (j[iiestion of, 

A certain jote was sold in execution of a de- 
cree for arrears of rent obtained against the re- 
corded tenant and the purchaser of a portion of 
jote from the latter claimed the surplus sale 
proceeds representing the portion purchased by 
him; the defendant objected to the same on the 
ground that he was the purchaser of The 

lower Courts held that defendant could not prove 
his purchase and the landlord was not a party: 

Meld^ that the question of the transterabili^ o| 
the jote di d not arise. Ambika Nath Aob^arjec 
V Aditya Nath Moitra 6 C W N 624. 

Notes:— i2ef: 11 0 W N 7fi. fdk 1^ O W N 
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Bengal AcMTenancy Act VHI of 
1885 > S. \m-Goncid. 


544B.— S 169, Sub-s i rl (o)— “Date of sale, ’’ 
meaning of:*— 

Tbe woT*ds date of sale ” in s 169, Sub*s fl) 
cl (c) mean the date of confirmation of sale and 
not the actual date of sale. Matangini 

Chaiidlmrani v Sreenath Das. 7 C W N 552. 

Notes;— Eef: 8 0 W N 476; 9 C L J 479= 13 
OWN 746. 

154.5.— .g 1 69— Kent— In terest— Pleadi ng.— 

Where a landlord applied under R 169, cl (c) 
of the Bengal Tenancy Act, for getting the rent 
and interest due to him, between the date of the 
institution of the suit and the date of the sale, 
from the surplus sale-proceeds, and the judgment 
-debtor raised no objection to it, but admitted 
the justice of the decree-holder's demand. 

Meld that the decree— holder was entitled to 
get interest on rent. 

Per /.-Rent as used in cl (c), S 169, does 
not exclude interest. Moharajadhiraj Bejoy 
Chand Mohatab Bahadur V S C Mookerjee 
11 C W N 1106. 

Bengal Tenancy Act (1886) S 170-Ben- 
gal Act VII 1 of 1869— General clauses consolid- 
ation Act (I of 1868), s 6-Before the Bengal Ten- 
ancy Act of 1885 came into force, decree for rent 
was obtained under Bengal Act VIII of 1869. 
After the Bengal Tenancy Act of 1885 had become 
law, the tenancy in respect of which ^-he rent de- 
creed had become due was attached in execution 
of such decree. An application was put in for a 
claim to the attached property by a third person 
which was disallowod as being forbidden by s 170 
of the Bengal Tenancy Act. Meld that the pio- 
visions of the Bengal Tenancy Act of 1885 were 
applicable to the proceedings in execution , the 
term ** proceedings ” in s 6 of the Act I of 1^68 
does not include proceedings m execution after 
decree. Deb Narain Butt v Narendra 

Krishiia 16 Calc 267. 

Notes:-Appl; 24 Cal o99. Kef 21 ChI 940; 22 
Cal 767; 31 Cal 636; 6 0 D J 550: 10 G L 
J 463. Ap; 1 C B J 600. 


547.— Attachment of tenure in execution of 
decree for arrears of rent by a fractional co-sharer 
of rent of separate share. 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 170 -<Gontd, 

An attachment of a tenure or holding in exe- 
cution of a decree obtained by a fractional co - 
sharer for arrears of the rent of his separate share 
is not such an attachment as is contemplated by 
s 170 of the Bengal Tenancy Act. Beni Madhub 
Roy V Jaod AH Sircar 17 Cal 390. 

See Sadagar Sircar v Krishna Chundcr Nath 

26 Cal 937. 

Notes:— Kef. 29 Cal 54; 219; 5 0 L J 235 FB 
Fol. 19 Cal 593; 26 Cal 937; 10 0 W N 

176 = 40 LJ 68.Dist:26 Cal 677 ;7 OWN 
908. Ref; 4 C W N 608; 5 0 W N 763. 8 
OWN 472; 9 C W N 34; 1 G L J 500; 10 
Bom L K 66 = 35 Cal .-sSl P 0=7 OLJ 
139=12 CW N 249; 12 C W N 10 G 
L J87. 

54?8. — Bensral Tenancy Act (Vlll of 1885) S. 
170— Civil Procedure Code (Act XIV of 1868), S. 
278— Claim adverse to the tenure or holding, if 
maintainable, when attached in execution of a 
decree for arrears of rent.— 

Meld by the Full Bench (Banerjee J dissenting) 
that S 170 of Bengal Tenancy Act bars a claim 
under S 278. C P C to a tenure or holding attached 
in execution of a decree for arrears due thereon, 
in all cases, and the operation is not confined 
merely to claims to the tenui’e or holding but ex- 
tend to claims based on the ground that the pro- 
perty claimed does not form part of the tenure or 
holding attached. 4 0 W N 734 overruled; 4 C 
W N 732 approved of. Amrita Lai Bose y 
Ncmai Chaiid Mukhopadhya 5 C W N 474 
=28 Cal 382; FB. 

549.— S 170 -“Kent decree”— Decree for arre- 
ars due on two holdings — Attachment of holdings 
—Claim under s 278, Civil Procedure Code ( Act 
XVI of 1882) if admissible. 

A decree for arrears of rent due in respect of 
two holdings, is not a decree for rent, as contem- 
plated in Oh XIV of the Bengal Tenancy Act. 

When the holdings are attached in execution 
of the decree, S. 170 of the Bengal Tenancy Act is 
no bar. to a person preferring a claim under s 278 
of the Code of Civil Procedure (Act XlV of 18821 
n 0 W N 497: 11 0 W N 676 Fol. Bipra Dm 
Dey y Rajai»afti. Bandopadbja. 13^C W 650^ 

=36 Cal 765=ft3 
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Bengal Acts-( Tenancy Act VIII of 
1885 ) S. VJQ-Gontd. 

Notes.*— Foil: 3 Ind Gas 306, 307=14 OWN 
335=11 C LJ 56, 

5^50 — S 170— decree for rent obtained by one 
of several cck-sharers, Effect of-Execntion-riann- 
Attachment — Civil Procedure Code QAct XfV of 
1882), 8 278 — 

Where a decree for the entire rent of a tenure 
is obtained by one of several co*sharers by mak- 
ing the others party defendants, and is executed by 
him alone a nd the defaulting tenure is attached, 
no claim by a third person under s. 278 Civil Pro- 
cedure Code, to the attached p roperty is maint- 
ainable by virtue of s 170 of the Bengal Tenancy 
Act. The decree has in this case the same effect 
as if the decree has been obtained by all the co — 
sharers, and s 188 of fhe Bengal Tenancy Act has 
no application to a case like the present. 
Chundra Sekhar Patra v Manjhce 

3 C WN386. 

Notes:— Ref: 1 C L J 600. 

551-Oivil Procedure Code ,^Act XlV of 1882) 
s. 278— Claim, maintainability of— Attachment 
of defaulting tenure. 

Where in execution of a decree for arrears of 
rent the defaulting tenure is attached, no claim 
under s. 278, Civil Procedure Code, is maintain- 
able, whether the claim is to the tenure, or ad- 
verse to the tenure. 

Makbul Ahmed v Rakhal Das Hazpa. 

4 C W N 732 


Bengal Acls-( Tenancy Act VIII of 
1885) S. 170 -Oontd, 

Where a co-sharer landlord brings a suit 
against a raiyat for arrears of rent and for addi- 
tional rent on the basis of a kabuliyat executed 
by the raiyat m which the right of the plaintiff 
ceitain rent was admitted and his right to 
additional rent for lands found on measurement 
to be in excess of the area stated was also admit- 
ted, and the right of the plaintiffs and the liabi- 
lity of the defendant were distinctly set out as 
the basis of the agreement between the parties 
without any other co-sharer landlord. Held — 
That the suit is maintainable although the oo» 
sharer is not made a party. That S. 188 

of the Bengal Tenancy Act does not affect the 
co-sharer landlord’s right under the kabuliyat un- 
less the right lo make such an agreement is other- 
wise forbidden by the Bengal Tenancy Act. S. 78 
which is the only section which deals with 
the full action of landlords and tenants in the 
matter of contract, does not refer to such a mat- 
ter. ^2 C W N 44, 26 Cal 917 distinguished. 19 
Cal 610 ; 1 C W N 521 : 25 Cal 917 ref to. 
Gobind Chandpa Pal v Hamid nlla Bhuian. 

7CWN670. 

Notes:-Bef .* 2 0 L J 534. 35 Cal 417. 


554— Ss. 170,65, 118— Decree for rent — Exe- 
cution-Claim under s. 278, C. P, C. — Admis- 
sibility — Landlord’s interest in tenure sold after 
decree, if it continues to a first charge on te- 
nure: 


i 




Notes— Over: 5 OWN 326 ; 474. Diss : 28 
Cal 289. Ap: 28 Cal 382 F B. 

552 — S. 170— Civil Procedure Code ( Act 
XlV of 1882) s. 278— Claim, maintainability of 
S. 170 of the Bengal Tenancy Act is confined 
to claims to the tenure, and not to claims adverse 
to the tenure and in which the nature of the 
question to be tried is whether the property ciaim 
ed is part of the tenure or not. 

Jagabundhu Cbattopadhya vDeenu Pal. 

4 C W H 734. 


Notes:— Over.' 28 Cal 382 F B. Appr: SOW 
' 474 FB. 


^^3 — 170 — 3tiit by co- sharer landlord for 
rent^ jnaintainahility of — Bengal Tenancy lot, 
Bs. 51, 17.8, m 








Where the plaintiff in a suit for rent is 
shown to have been the landlord at the date of 
the suit, and also at the date of the decree, 
both suit and decree would clearly be a 
suit and a decree under the Bengal Tenancy 
Act, as provided in s, 170 of the Bengal 
Tenancy Act. No claim can be preferred under 
s. 278, C, P 0., when such a decree is put in exe- 
cution, The fact that the plaintiff sold his inter- 
est in the tenure subsequently to obtaining the 
decree would not prevent him from obtaining the 
benefit of s.65 of the Act. SOWN 604 overruled. 
Khetpapal Singh Roy v Kritanhamoyi 

10 C W N 547. F B.=33 Cal ¥60. 


555— -S, 170 (3j — Transfer of ownjiancy 
holding, if may make deposit— VoidaS»te inf^bst, 

A tran^ree o| ap ooeppapey traps- 


f " T f PX » 
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1885 ) S. 170 

ferable by a custom has no interest in his hold- 
ing, and is not entitled to make a deposit under 
8. 170 (3) of the Bengal Tenancy Act, to avoid a 
sale of the holding in execution of the landlord’s 
decree for rent. 

To permit such a transfree to make the depo- 
sit and thus prevent execution is an irregular ex- 
ercise of jurisdiction open to revision by the 
High Court. 11 C W N dl2 ; l.-i C W N 652, Fol ; 
8CLJ 261 ; 70 L J 282 ;6CLJ601, Ref. 

Nalini Beliary Roy v 
Fulmani Dasi. 16 C W H 421. 

556— *S. 170 — True nature of property-Oourt 
if can ascertain. 

When the jurisdiction of a Court is sought to be 
excluded on the ground that the property attach- 
ed IS of a particular description, it is open to the 
Court to ascertain the true nature of the property. 

Sarba Sundari Dast v Harendra Lai 
Roy Chowdhury . (1910) 12 C L J 549 

=7 Ind Cas 490. 


557—* S. 170, 01 (3) Bengal Tenacy Act VIII 
of 1886. 

The purchaser of a share in tenure advertised 
for sale in execution of a decree for arrears of en- 
tire 16 annas rent againot the recorded tenure- 
holder is entitled to make deposit of the amount 
under S. 170, cl. 3 of the Bengal 1 enancy Act to 
prevent the sale, because he has an interest in the 
tenure and the interest which he possesses is voi- 
dable upon the sale. 

If, on a previous occasion, the transferee of a 
tenure had been allowed to make a deposit under 
S. 170, cl (3) of the Bengal Tenancy Act, the 
Court ought to allow him to make a deposit on a 
subsequent occasion. 13 0 W N 1175 : 3 Ind Cas 
835 ; 10 C L J 473, Fol. lu C W N 438, Fol. 

Jtigal Mohini Dasi v Speenath Chatterjec. 

7 Ind Cas 477«12 C L J 609. 

658-Ss. 170, cl ( 4 ;, 171-0. P. 0., (Act Xl\r 
ofl882), S. 3lO-A-~Evideace Act (I of 1872) iS 
115— Withdrawal of money deposited by trans- 
feree of holding, by landlord Recognition of 

tran8fer-Estoppel-S.170 cl (4), whether has re- 
trospective effect. 

Where the landlord of a holding sold it in exe- 
cution of a rent-decree, and the previous puroha- 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 170 -Concld, 

ser of the holding deposited the purchase* money, 
and the landlord, knowing who he was, agreed to 
the sale being set aside on that deposit : 

Meld, that the landlord was estopped from 
questioning the purchase. 

S. 170, cl. (4), of the Bengal Tenancy Act, n- 
acts that the withdrawal of money deposited un- 
der S. 310-A of the 0. P. C., by a landlord, shall 
not operate as an admission of the transferability 
of the bolding. But it does not relate to proce- 
dure ; it is a rule of evidence and cannot have 
any restrospective effect. 6 C L J 601, Fol. 
Ahmed AH vRoshan AH, 9 Ind Cas 619, 

—S. 170 (3;— Holding advertised for sale in 
execution of decree for rent obtained by co-sharer 
landlord — Application to deposit money to save 
sale by purchaser of holding— Summary rejection 
of application— Remedy of applicant. Sec Civ. 
Pro. Code (1908). U ind Cas 125, 

-s. 170. 

Sec Bengal Tenancy Act s. 65. Case Xo (259) 

33 Gal 566. 

-s. 170 

See Bengal Tenancy Act S. 148 A. Case No 
8 Ind Cas 50. 

S. 170. 

See claim to attach property, 

5 C W N 474, 

- 8 . 171 

See Sale for Arrears of Rent-Incumbrances. 

S.171 —Not exhaustive of cases where mort- 
gagee can tack on payments to the mort:^affe 

31 Cal 97a 

559.— S. 171 cl. (1), (c)— Remedy of the per- 
son paying the money to save the property from 
sale. 

Although the depositor under s. 171 of the 
Bengal Tenancy Act is entitled upon application 
to the execution Court to obtain delivery of pos- 
sesion as against the judgment-debtor who is a 
party to the proceedings, he is not entitled to an 
order for delivery as against a person who is a 
stranger to the proceedings; against such a per- 
son his remedy is by a regular suit. Rfttn 

Narain Routh y. Lai Daa Routh. 

6 C L J 595=.ie C W M 58. 
Notes.— Eef: 10 0 L J 473 . 
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1885) S. ili-Gontd. 

560. — S. 171-Piircha8er of durpufeni-Possession, 
suit for not necessary. 

An unrecorded purchaser of a share of a dur- 
putni may, when the tenure is advertised for 
sale in execntion of a decree for rent by the putni- 
dar, apply under section 171 of the Bengal Ten- 
ancy Act. Upon such application he is entitled 
to be placed in possession without recourse to a 
separate suit. 6 C L J 692 Ref: Radhika 

Nath Sarkar v Rakhalraj Gain 
10 C L J 473=13 OWN 1175 = 
3 Ind Cas 835. 

~S. 171 (1) (?>) — Rights of darpatnidar. See 

Regulation VllI of 1819 (Putni), 

15 C W N 404j* 9 Ind Cas 489. 

561.— Prior and puisne mortgagee — Purchase 
by each at mortgage sale — Rights niier se — Par- 
tial redemption— Redemption price — Payment by 
puisne mortgagee to save property from rent sale 
if may be taken into account. 

A first mortgagee obtained a decree for sale 
of the mortgaged properties and purchased the 
same in execution, but when be proceeded to 
take possession was successfully resisted (i) by 
a aecond mortgagee who had menu- while sued 
on his mortgage, obtained a decree and purchased 
some of the properties in execution, and (ii) by 
certain other persons who had purchased some of 
the other properties from the mortgagor. None 
of these had been made parties in the first mort- 
gagee’s suit, the latter not having had notice of 
their interest in the mortgaged properties. Held 
— ^That it was not obligatory on the first mort- 
gagee to institute a fresh suit for sale on his 
mortgage against these persons, and a suit for 
recovery of possession of the properties on the 
basis of his purchase was maintainable, 9 0 W 
N 728; = d2 Cal »91 (1905) followed. That if 
the Defendants wanted to retain possession, they 
must redeem the Plaintiff; but as the Plaintiff 
was both mortgagee and purchaser, the Defend- 
ants were not bound to redeem the entire mort- 
gage, but only to the extent of the properties 
purchased by them. 2 C L J 202 (*905); 7 0 W 
H 723: 8. c. 30 Oal 765 (1903), relied on. That 
to redeem the Plaintiff, it was not sufficient for 
the Defendants to pay a proportionate share of 
purcjja^e pfti4 by hijj). 


I Bengal Acts ( Tenancy Act VIII of 
1885 ) S. 171 -Vontd, 

payable must be calculated on the basis of the 
Plaintiff’s mortgage. But inasmuch as the Pla- 
intiff had already enforced that mortgage and 
the mortgage-debt had been thereby converted 
into a judgment-debt, he was entitled to the cont- 
ract rato of interest, only up to the date of the 
decree in the previous suit, and interest at the 
Court rate subsequent thereto up to the date of 
payment to be fixed by the decree in the present 
suit. 10 C W N 692 s. c. 33 Oal 590; 11 O W N 
249: s. c. 5 C L J 106 (190n), followed. 8 Cal 79 

(88) (1881), not followed. -That in taking 

accounts credit ought not to be given to the 
Defendants for payments alleged to have been 
made under sec. 171, Bengal Tenancy Act, to 
save the properties from sale in execution of a 
rent decree, inasmuch as the first mortgagee was 
not bound by law to pay the amount within the 
meaning of sec. 69 of the Contract Act. 
Gangadas Bhattar v. Jogendra Nath 

11 C W N 403= 5 C L J 315. 

562.— -S. 171— Co-tenant paying decree for 
rent, if can have lien on co-tenant’s shares. 

The interest of a co-tenant is void and not 
voidable on sale. Where, therefore, in order to 
save the holding, a co-sharer tenant paid up the 
amount due on a rent-decree from his co-tenants, 
he acquired no lien on the share of his co-tenants. 

Ashutosh Ghosc v Abinash Chandra 
Chowdhuri. 15 C W N 782. 

663.—Sec. 171, cl, (1^ (c) — Depositor — Pos- 
session, delivery of— -Kncumbrancer. 

A person, who has made a payment under 
section 171 of the Bengal Tenancy Act, is entitled 
to be placed in possession of the tenure, upon 
application to the execution Court, and he is not 
bcund to bring a regular suit to obtain posses- 
sion. 

An encumbrancer whose interest is not void- 
able, becau8<^ the decree under execution is in 
favour of a co-sharer landlord and operates as a 
mere money decree, fa not entitled to make a 
deposit and to obtain possession under S, 171 of 
the Bengal Tenancy Act. Umatul Fatima v. 
Nemai Charan Banerji. 6 C I< 1 $92, 

Notes.— Corap 6 0 L J 696. Ref 13 0 W N 
nj5 Apor 10 0 L J 473 . 
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— S 17I-- Withdrawal of money deposit- 
ed by landlord, effect of— Transferee, receipt of 
money from, by landlord 

It is the duty of the landlord to challenge the 
title of the applicant under s. 1/1 of the Bengal 
Tenancy Act and to deny that he has any in- 
terest in the tenancy advertised for sale or that 
the interest is of a desciiption which would be 
voidable upon the sale. As his silence is preju- 
dicial to the interest- of the applicant, he is 
estopped from denying the latter’s title later on. 

If a party makes an application on the alle- 
gation that all the elements necessary to make 
a provision of law operative are persent and if 
this is denied, it is not on^y competent to the 
Ciurt, but it 18 its duty to investigate whethei 
all the elements which give jurisdiction, do as a 
matter of fact exist. 

A receipt of money by a landlord from a 
transferee of his tenant m v, under certain 
circumstances, am lant to recognition of the 
transfer. 6 0 L J 122. II 0 W K 866, 4 A L J 670. 

9 Bom L R fl46 Ref to 1 -nias Barclay v 
Sycd Hossein AH Khan, 6 C L J 601. 

Notcs.—Gomp 9 OIrJ 563 = 13 C W N 661. 
Ref; 10 0 L J 538=6 M L T 255 = 3 Ind 
Oas ■J46. 

56R— S. 171— Suit for recovery of money 
paid to save a superior tenure from sale— Under- 
tenure-holder. right of, who deposits decretal 
amount, when he himself was in arrears— Charge, 
enforcement of— Suit, if maintainable— Defence, 
equitable, if may be successfully taken. 


An nnder-tenure-holder, who has saved a 
superior tenure from sale in execution of a decree 
for arrears of rent by a deposit under S. 171 of 
the Bengal Tenancy Act, Is competent to main- 
tftfp ap action fof tlie recovery of fel|e sqm depot 


Bengal Acts-c Tenancy Act YIII of 
1885 ) S. 171 -O'oneld, 

sited by enforcing the charge created in his 
favour by that section, even when the impending 
sale was likely to be brought about, partially, at 
any rate, by reason of his own default. 

To such a claim for money, the defendant is 
entitled to interpose an equitable df^fence. 

If part of the sum deposited by the plaintiff 
to avert the sale was payable by him to the supe- 
rior landlord, he is not entitled to recover that 
sura from the defendant. Hemanta Kumap 
Ghose V Rajendpa Bala Dasi, 13 C L J 454*. 

566’— S, 171— Se-putnidar paying off Putni- 
dar’s decretal amount— Charge, if can be split up 
— Appeal by one of the defendants— Decree, vari- 
ation ot — Decree, proper form. 

Where a after paying money to 

satisfy a rent decree obtained by a pntmdar 
against the du)'-putinda)\ brought a suit for con- 
tribution praying for a personal decree and also 
tor a declaration that the tenure was 

liable to be sold for the money paid by him; 

Eeld^ that the money paid was to be charged 
on the whole tenure and that the charge could 
not be split up. 

Where, upon the appeal of one of the defend- 
ants, the question was raised as to what the pro- 
per form of the decree should be so far as the 
charge was concerned, the appellate Court was 
bound to set the matter right and make the de- 
cree in the only form in which the law directs it 

should be made. Beni Mad hub Banepjee v. 
Puma Chandpa Daw, 14 C L J 134. 


Bengal Tenancy Act— S. 171— Deposit for 
saving property from sale— Deposit by alleged 
mortgagee— Mortgage found invalid— Volun^featy 
payment^ S^e Oontmet 
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Bengal Acls-c Tenancy Act VIII of 
1885 ) S. 172 ^(Jonctd, 

-S. 171. 

See Bengal Tenancy Act, S. 3, Oase No. (21). 

32 Cal 972. 

— s. in. 

See Bengal Tenancy Act S. 86. Oase No.(314j.i 

13 C W N 97. 

567-568 — Ss. 172, 188 — Right of suit. 

Where a co-sharer landlord brings a suit again- 
st a raiyat for arrears of rent and for additional 
^ rent on the basis of a kabnliyat executed by the 
raiyat in which the right of the PlaintijS to cer- 
tain rent was admitted and his right to additional 
rent for lands found <»n measurement to be in 
excess of the area stated was also admitted, and 
the right of the Plaintiff and the liability of the 
Defendant were distinctly set out as the basis of 
the agreement between the parties without any 
reference to the right of any other co-sharer land- 
lord: ffeld— That such a suit is maintainable al- 
though PlaintijBE’s co-sharer is not made a party. 
That sec. 188 of the Bengal Tenancy Act does not 
affect the co-sharer landlord’s right under the 
kabuliyat unless the right to make such an agree- 
ment is otherwise forbidden by the Bengal Te- 
nancy Act, and sec. 188 which is the only section 
which deals with the full action of landlords and 
tenants in the matter of contract, does not refer 
to such a matter. 2 0 W N U: s. c. 25 Cal 917 
(1897), distinguished. 19 Cal (510 (1892); 1 0 W 
N 621; s. c. 25 Cal 917 (1896), rei^erred to. 

Gohind Chandra Pal v. Hamidulla 
Bhtiian, 7 C W N 670. 

--S. 173. 

See (1) Appeal— Orders, Case No. (919). 

21 Cal 825. 

(2) Limitation Act, Art 178. 

^ (3) Special or Second Appeal — Orders 

subject OP not to Appeal. 

569 — S. 173 — Sale for arrears of rent— Pur- 
chase by benamidar for judgment-debtor — Sale 
voiii or voidable— Suit to set aside sale— Proper ' 
Coh3^ to decide whether sale should stand or not * 
— fBen^tal Tenancy Act (1886), S. 173.— 

f » 

|fhere a sale bakes place under the Act in 
^ ^ decree for arrears of reuit^ and the ^ 
^ lot 



Bengal Acts-( Tenancy Act mof 

I885I-S. 173 -ooritii, 

the 3ndgment.debtnr._fi>7rf,in a suit to set aside 
I. the sale on that ground, that on the wording of 
j_ s. 173 the sale was only voidable, and not abac, 
lately void, that section leaves it in the discretion 
of the Court to set aside the sale or not as it 
^ ^ t inks fit;. Cud^r that section the proper Court 
^ to determine whether the sale should stand or 
• not 13 the Court that held the sole, 

Gopal Chunder Mitra v. Ham Lai Goshata, 

81 Cal 6(4. 

j 670— S. 173— Second appeal — Auction pur- 

^ chaser— Rent decree- Sale set aside. 

An auction -purchaser has no right of second 
I appeal against an oriier, passed under S. 173 of 
I the Bengal Tenancy Act, setting aside a sale in 
1 execution of a rent decree, on the ground that 
i the auction-purchaser is the heimmidar of tha 
: Judgment-debtor. 21 Cal 707, Dist- 

Durtay Pfodhania v. Mahamtnad Mainaddi 
. lIndCa8 27B. 

ol. (.3) — Appeal, whether lies 
: against order under— Test to be applied, what is 

Application by unrecorded co-sharer in tenan- 

cy Kepres<^ntative of juda^menfc-debtor 0 P 

0.. (Act V 1908), S. 47. 

No inflexible rule can be formulated that an 
order under S.173 is or is not appealable as a de- 
cree. The test to be applied in the circumstances 
of each case is, what is the true nature of the 
qu**stion raised, that is, whether the question re- 
lates to the execution of the decree, and who are 
the parties or their representatives. 

An unrecorded co-sharer in a tenancy is not 
a representativc-in-interest of the recorded te- 
nant within the meaning of S, 47 of the 0. P. C. 
(1908). Therefore, where an application was 
made by an un-recorded co sharer for the set- 
ting aside of a sale on the ground that the judg- 
ment-debtor, the recorded tenant, had purchase^ 
the holding through another person, and the Cou|l ^ 
sets aside the sale, the order was not appealable. 
(21 Cal 826, Pol: 24 Cal 707; 1 0 W N 634 Dist' 

SOWN 184, RefO Joytara v. Ram Krishna 

7 Ind Cas 769. 

672.— Bengal Tenancy Act S. 173-0 P --os s , 
47; 0 31, r. 90 (1832 8s. 214, 3n) — BepresCnta- 
tive— ‘Person whose immoveable property it gold’. 

VB-we the l«ndhwi of wj ocoupmoy hoMihg ' 
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Bengal Acls-( Tenancy Act VIII of 
1885)-S. m-Oonnd. 

obtains a decree for rent against his registered te- 
nant, an unregistered transferee of the tenant in- 
to whose hands a portion of the holding has pre- 
viously passed is bound by the decree and is, 
therefore, a representative of the judgment-dob- 
tor within the meaning of S. 2+4 of the Civil Pro- 
cedure Code. Principle of F, B. case in 2+ Cal 
62 applied. 6 C N 127 not foil. Such a trans- 
feree can apply to set aside a sale held in exe- 
cution of the decree as 'a person whose immove- 
able property has been sold within the meannig 
of S. 311, Civil Procedure Code. He can also apply 
under S. 173 of the Bengal Tenancy Act to set a- 
side the sale on the ground that the holding has 
been purchased by the indgment-debtor in the 
name of the auction-purchaser. Azgar AH v 
Asabnddin Kazl. 9 C W N t34>. 

Notes.-Fol: 32 Cal lo31:«9 OWN fi24; 10 
OWN 240; HOW N 312; SOL J 
161. Ref: 11 C W N 163; 5 C L J 80; 13 
CWN98=8GLJ 327; 7 C L J 
282; 83Caimy;2 0L J 369. 

—S. 173— Un-recorded co-sharer if representa- 
tive of recorded co-sharer— -Order under S. 173 
when appealable. Sec Civ, Pro. Code f 1008}. 

S5 C W N 512 


Bengal Acts (Tenancy Act VIII of 
1885J-S.174 -Vontd^ 

tion or direct implication, have a retrospective 
effect. Held., accordingly, that a judgment-deb- 
tor’s right under s. 174 of the Bengal Tenancy 
Act to set aside a sale did not avail where the 
sale was held in pursuance of a decree, the execu- 
tion whereof bad been applied for before that 
Act came into operation. Lai Moliuti 
jee V Jogendpa Chtmder Roy. Bonomali 
Chunder Ghosal V Ramkali Butt. 

14 Cal 636 . 

Notes.- Over: 22 Cal 767 F B- Appl: 15 
Cal 383 F B. Ref; 16 Cal 267 F S. 21 Cal 
940 F B; 23 Bum 450; 11 Bom L E 1372. 

575 —Bengal Tenancy Act (1885), s. 174 
j^ecution applied for after the passing of the 
Act — Decree made previous to the Act— Bengal 
Tenancy Act VI ft of 1869— Oonstraotion. 

A sale in execution of a decree passed under 
Bengal Act VIII of 1869, execution having been 
applied for after Act VlTI of 1886 had come into 
force, cannot be set aside under s. 174 of the 
latter Act. 14 Gal 616. 

Uzir AU V Ram Komal Shalia. 15 Cal 383 . 

Notes.— Over.; 22 Cal 767 F B. Ref 16 Cal 267 
F B; 21 Cal 940 F B; 23 Bom 450. 


-S. 174 . 

See ( 1 ) Co-sharers—General Rights in Joint 
Property. 

(2) Execution of Decree — Effect of 
Change of Law pending Execution. 

(3) Sale for arrears of Rent— Setting 
aside Sale — General Oases, 

573~S. 174-Deposit, Nature of— Power to set 
aside sale. 

The deposit under s. 174 of the Tenancy Act 
must he of such a nature as to be at once pay- 
able to the parties, and a Court has no power to 
set aside a sale under that section unless tb(% 
iudgment-debtor has complied strictly with its 
provisions. Rahim Bux vNundo Lai Gos- 
sami. Cal 321 . 

Notes.— Fx: 23 Bom 723. Con; 2 C W N 4 74. 

5744.—^ 174- Act creating new rights, Effect 
of— Application for execution. 

The provision of an Aot which croatort a new 

ahsaace of fiitpyesa 


576. — Bengal Tenancy Act (1885) s. 174— 
Meaning of judgment-debtor. 

The term “judgniant-debtor” as used in s. 
17 b does not include a transferee or assignee 
from a Judgment-debtor and must be construed 
in a restricted sense to include the judgment-deb- 
tor alone. Rajendro Napaiti Roy v Phudy 
Mondul. ^ 15 Cal 482. 

577 . — Sale for arrears of rent— Deposit— 
tension of time on account of the Court being 
clos:!d. 

On the sale of tenure for arrears of rent, the 
judgment-debtor can apply to set aside the sale 
on a deposit of the amount to be paid under the 
decree to the decree-holder together with sum 
equal to 5 p c. of the purchase-money for pay- 
ment to the purchaser; and if the Court he clos- 
ed on or before the last day of the period limited, 
the judgment-debtop may pay the said sum into 
Court on the first day the Court re-opens, though 
there is no express provision in the section tj 
that efeet, Shooshee Bhusan Eud«*o y 
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Bengal Acts -( Tenancy Act VIII of 
1885 ) S. 174 -‘Gontd, 

bind Chiindep Roy. 18 Cal S31. 

Se6 Peapy Mohun Mcli v Annoda Chapan 

18 Cal 681. 

Notes.— Appl; 22 Mad 179. b\)l: 18 Cal 631; 
» M L J 265: 10 C W N 53«=3 C L, 
J 339. Ref: 21 Mad 385. 

578.— Sale for arrears of rent - A meant of 
deposit incorrectly calculated by an officer of the 
Court. 

Under s. 174 of the Bengal Tenancy Act a 
judgment»debtor deposited the amount payable 
under the section, within no days from the date 
of the sale. Subsequently it was discovered that 
the calculation of the amount which was made 
by an officer of the Munsilf’s Court was incorrect. 
On tbis the MunsifE held that the provisions of 
the section had not been complied with and so 
confirmed the sale. Held that, when the cal- 
culation was made by an officer of the Court, and 
the amonnt paid thereupon, the Mansiff was 
bound to set aside the sale. The order of the 
MunsifE was without jurisdiction and must be set 
aside. Ugpab Lall v Radha Pepshad Singh. 

18 Cal 255. 

See Makbool Ahmed Chowdhpy v Bagle 
Sabhati Chowdhpy. 25 Cal 609. 

Notes. — Fol; 2.5 Cal 216; 609. Ref; 110 W 
N116. 

579.— Bengal Tenancy Act (1885) «. i74-Ci- 
vil Procedure Code (1882) s. 11— Jurisdiction- 
Suit to set aside a sale. 

A suit to set aside a sale cannot be maintain- 
ed under the provisions of s. 174. The right to 
set aside a sale is not an abstract right which 
can be enforced by action against one person 
alone, but it is a right to call upon the judge to 
set aside a sale, and on his failing to do so, to 
bring his failure to the notice of the Court. 

Kabilaso Koep v Raghu Nath Sapan Singh. 

18 Cal 481. 


Notes.— Fol: 86 Mad 492. 






Bengal Acls-( Tenancy Act VIII of 
1885)-S. 174 -Oontd. 

• of decretal amount-incorrect calcnlation by an 

‘ o ner of Court Effect of deposit without asking 
for specific relief— Practice. 

The judgment-debtor, deposited within 30 
I ays from the date of sale in execution of a de- 
ciee for arrears of rent, in Court, under s. 174, the 

amount recoverable under the decree, with costs, 

and a sum equal to five percent of the purchase ‘ 
, money. The challan was endorsed by a minis- 
terial officer of the Court. The amount was dis- 
covered to be short by 9 pies, which the judgment- 
'lebtor paid in, with a prayer that “the execution ' 
case may be declared as finally closed,” but wi- 
thout applying in express terms to have the sale 

set aside. HeU that, under s. 174 the Court was 

found to set aside the sale, notwithstanding that 
e applicant did not in express terms ask for 
that speeffic relief. 18 Cal 255, referred to. The 
fact of his depositing the amount was a suffi- 
cient indication of his intention to seek the 
reliefs. The challan, which sets out the 
purpose of the deposit, may be regarded as a suf- 
hcien application. Abdool Latif Moonshi y 
Jadub Chandra Mitter. 25 Cal 216 

Noteo_Ref..26Cal 449 FB. Fok n o w 
is it6. 

581-S. 174.Person whose Immoveable property 
has been sold: -See C P 0 S 310 A. 82 Cal 107 
68.-S. 174-Tennre sold in execution of a decree 
for cesses— Rent-Definition of Bengal Tenanev 

S m of the Bengal Tenancy Act is applica- 

J, Lr T - by the 
landlord m execution of a decree for arrears -of 

oessesdne thereon although s. 174 is not speeifi- 

[ cally mentioned in s. 3 el 5 as one of the sections 

to which the extended definition of rent is 

applicable. Kishori Mohun Roy v Sarodama- 

IC WN 30. 

Notes:-Re£ 13 C W N 691; 3 0 W N 344. 

582. -Nature of deposit required. • ' r 

A deposit, under s. 174 of the Bengal Tenancy' 
Act must be such as the deoree-holder may draw 
out at once a deposit not made payable to the de- 
cree holder until a certain event had happened is 
not a good deposit within the meaning of that 
section. Shakote y, Jottndra Mohon Tagore 

1 C WN 182 . 
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Bengal Acts-c Tenancy Act VIII 
1885 ) S. 174 •^Gontd, 


of 


Notes:— Dist SOWN 365. 


583— S.174-Oivil Procedure Code, 1883 s 296- 
Oeposit made by judgment-debtor, 

8. 295 of the Code of Civil Procedure does not 
apply to a deposit made by the judgment-debtor 
under s. 174 of the Bengal Tenancy Act. Biha- 
fi Lai Pal V. Gopal Lai Seal. 1 C W N 695. 

Notes:-Fol30Oal 262. 

584— Ss.l74, 162-Setting aside 8ale-“Decree.” 
Meaning of. 

The word ‘decree” in s. 174 of the Bengal Te- 
nancy Act, no doubt primarily refers to the decree 
of which execution is sought for; but if in the 
meantime, that is to say before the sale is aetual- 
ly held, the decree of the first Court, of which 
execution was applied for, is modified in appeal 
in favour of the judgment-debtor, then neces- 
sarily ‘the decree’ must be the decree of the Appel- 
late Court. So where a decree for rent was passed 
by the first Court on the 11th January, and in exe- 
cution of the decree the defaulting tenure was 
Hold on the 6th June, but in the meantime the 
decree had been modified by the Appellate Court, 
on the 18th May, — that the judgment 
debtor could set aside the sale by depositing with- 
in 30 days from the date of sale the amount 
covered by the decree of the Appellate Court 
together with a sum equal to five per centum of 
the purchase-money. Bhiki Singh v. Bhanu 
Mahton. 3 C W N 231. 


585. — S.174-Proc8eding m execution of decree 
-Application for execution— Civil Procedure Code 
1882 8. 647. 

A proceeding under s. 174 of the Bengal Te- 
nancy Act is not a proceeding for the execution of 
a decree; it may be a proceeding relating to the 
execution of a decree but it does not come within 
the Explanation to s. 617 of the Civil Procedure 
Code as being an application for the execution of 
a decree. SuhhNarain Lall v. Gonoke Pnosad 

SOWN 844. 


Note*.— Kef 13C WN59L 


Bengal Acts-( Tenancy Act VIII of 
1885)-S. 174 Vontd, 

amount of deposit fell short of the amount requir- 
ed to be deposited under the law, hut that this 
was owing to a mistake in calculation by the 
ofiicer of the Court who ordinarily supplied such 
information and it appeared that the Chief Minis- 
terial officer of the Court had also signified his 
approval of the information by signing the chal- 
lan.—HeZi, — That this was a case in which the 
High Court ought not to interfere. 26 Cal 449 dis- 
tinguished; 18 Cal 255 referred to;25 Cal 216 foll- 
owed. Sheikh Fakir v Bera j Mohini Baai. 

11 C W N 116. 

587,— S. 174-Oivil Procedure Code (Act XIV 
of 1882), S 31 1— Application under both sections- 
Withdrawal of latter— Effect— Appeal. 

An order under s 174 of the Bengal Tenancy 
Act is appealable if the question is between the 
parties to the suit or their representatives, and the 
question raised in a question relating to execu- 
tion discharge or satisfaction of the decree, 

The word ‘‘applies” in the proviso to s. 174 of 
the Bengal Tenancy Act means “applies and 
prosecutes.” 

If a judgment debtor has made an application 
under s.Sll 0 PC, he is competent to apply under 
s. 174 of the Bei%al Tenancy Act, if he withdraws 
his application under s. 311, CPC. 

Wher^ a judgment-debtor made an applioa- 
tion under s.31l C P C, on the 13th July, to set aside 
a sale held on the 11th July and subsequently on 
the 5th August he applied under s . 174 of the 
Bengal Tenancy Act, and the Court ordered that 
the money might be received if the application 
under s. 311 was withdrawn, the necessary deposit 
was made on the following day, and on his appli- 
cation on the 7th August tn withdraw the appli- 
cation made under s. 311, CPC, the same was dis- 
missed on the 24th August and the application 
under s. 174 Bengal Tenancy Act allowed. 

Held, that the order under s. 174 of the Ben- 
gal Tenancy Act, for setting aside the sale was 
validly made. Sital Rai v Nanda Lai. 

13 C W N 591=1 Ind Cas 304, 


586 J—S. 174— Sale— Setting aside— Deposit— 
MiBcalculation by an officer of the Court,— 
Whare upon setting aside a imle under 8, 17^ 
of the Bengal Tenancy Act it was fomid thht % 


055 - 

set aside 


5, I — Ji^xecurion sale, application to 
-Deposit* of judgment-debt and compen” 
sation within thirty days, insufficiency olf— De- 
ficiency, supply of, later On— * 

i6)5^tenSlon of— Jutisdi#!^ of JQM 
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Bengal Acls-r Tenancy Act VIII of 
1885 ) S. Mk-Oontd. 

time— Sale, setting aside of, on appeal — Appeal 
if lies against order setting aside sale — Civ Pro. 
Code (Act V of 1908), S. 47 ~ Inconsistent posi* 
tion, if may be allowed to be taken —Order, effect 
of — Compensation, decree-bolders pnrchaseis, if 
entitled to— Costs of decree, mihalatiama^ if re- 
coverable — Poundage-fee . 

An application by the judgment-debtor, to set 
aside a sale held in execution of a decree for rent, 
on deposit of the judgment debt and compensa- 
tion under S. 174 of the Bengal Tenancy Act, was 
dismissed by the Court of first instance, on the 
ground that the necessary deposit was not made 
within thirty days of the sale, the sum deposited 
proving insufticient and the balance having been 
paid a^ter thirty days of the sale. On appeal by 
the judgment-debtors, the appellate Court held 
that the Court had power to extend the time, and 
set aside the sale as prayed by the judgment- 
debtors; the decree-holders purchasers appealed. 

JETeld, that, the judgment-debtors having ap- 
pealed to the lower appellate Court on the assum- 
ption that the adverse order of the Court of first 
instance bad been made under S. 174 of the Ben- 
gal Tenancy Act read with S. 47 of the Code of 
Civil Procedure, it is not competent to them to 
urge that the order in their favour by the lower 


Bengal Acts-c Tenancy Act VIII of 
1885 ) S. 174 -Oontd. 

discharge of thedecree,and if the decision has been 
givfin between parties to the suit or their repre8<»n- 
tatives m interest, the order of the Court falls 
within the scope ol S. 47, and is a decree within 
the meaning of S 2. 

It IS not open to the Court to extend the time 
within which a judgment debtor is required to 
make a deposit under S.174 of the Bengal Tenan- 
cy Act, or Rule 89 of Order 11 of the Code of 
1908. 

The position, however, may be different if the 
party has been prevented from making the deposit 
by reason of the action of the Court, because in 
such a contigency th*' Court is guided by the 
principle that an act of the Court ptejudices no 
man. 

S. 174 of the Bengal Tenancy Act applies to 
all purchasers whether they are decree-holders or 
strangers to the execution-proceedings, and tht 
decree-holder auction-purchaser is entitled to get 
five percent, upon the purchase money, just like 
any other auction-purchaser, 

S. 174 makes it obligatory upou the judgment- 
debtors to deposit the amount recoverable under 
the decree with costs, and the costs here referred 
to are costs properly incurred by the decree -bolder 


appellate Court was, as a matter of fact, made with- subsequent to the decree and in the course of 
out juiisdiction, and that although the appeal execution proceedings. 


preferred by them was incompetent, it is not open 
to the decree-holdeis to assail that order by way 
of appeal. It is not open to a party litigant to as- 
sume inconsistent positions of this character, hav- 
ing succeeded in the lower appellate Court on the 
assumption that the order of the originalCourt was 
of a particular description, they cannot be permit- 
ted to turn round and assume an entirely dif- 
ferent and inconsistent position. 

The order made by the original Court dismiss- 
ing the application of the judgment -debtors to set 
aside the sale under S. 174 of the Bengal Tenancy 
Act is to be treated as one within the scope of S 
47 of the Civil Procedure Code and in the nature 
0t a decree against which a first appeal and a 


ifecond appeal He under the law. 


yh^er an order in execution proceedings is 
scope of S, 47 of the Code pf 1908 de 
|!|^^pm%nafcnileahdcp^ten^^^ Ilifc^ecidsa 


A copy of the d^'cree is not, ordinarily, neoes- 
oary for the purpose of the execution proceedings, 
and the decree-holders are not entitled to charge 
the amount spent by them in obtaining a copy of 
the decree, specially when not required by the 
Court to produce one, as part of the costs mention- 
ed in S. 174 of the Bengal Tenancy Act. 

An execution proceeding is essentially a epnU- 
nuation of the suit. 

The authority of a pleader engaged in the suit 
does not terminate with the decree, but it is ooiw^r 
petent to him to appear on behalf of his clipnirte 
the course of execution proceedings wit^Oht li 
fresh authority. 

A fresh mhalatnama, or authority to #p|eadpi; 
being unnecessary for the purpose pf 
the decree, the costs for mHlafmma are mpt 
costs chargeable by the 174 

pf'the Bengal TenaaPfA^k ^ f - -jf * 






I 


1 

I 


I 

I 
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Bengal Ac(s-( Tenancy Act VIII of 
1885 )-S. 174 -Gould, 

The poundage-fee paid by the decree-holder in 
respect of the execution sale at which they pur- 
chased cannot be treated as an integral part of 
the costs incurred by them and the decree-holders 
are not entitled to claim the money from the 
judgment-debtors. 

When a sale of immoveable property is set 
aside under Order 2}, rules 89, 9 1 and 92 of the 
Code of 1908, or under S.I7-1 of the Bengal Tenan- 
cy Act, the decree -holder becomes entitled to a 
refund of the fee The decree-holders are not 
entitled, in the event of a reversal of the sale, to 
lecoyer from, the judgment-debtor the poundage- 
fee. If the sale is reversed, the decree-holder will 
forthwith become entitled to a refund of this 
money. If, on the other band, the sale is not set 
aside, he will not be entitled to a refund. In 
either event, he is not entitled to claim the money 
from the judgment-debtor. (15 0 W N 725, Ilef.l3 
C L J 257; 26 Cal 449; 13 OWN 591, Ref A FoL; 
38 Oal 339; Exp!, and Dist 13 C L J 535, Fol. 18 
Cal 481; 13 0 L J 467,Ref.;U C W N 88^; 13 C E T 
432,Expl and Dist. 15 0 L J 83, Ref. 15 A W N 140; 
22 Mad 286, 9 W R 362; 10 W R 144;I1 W R 271; 16 
W R 26; 11 0 L J 243, Ref. 17 All 2^.6; 23 I A 44, 
Ref.20 Bom 198;6 B H C R A C J 83;14 G L J 445, 
Ref. (1886) 29 D d5l; (1911) Times L Rep 284 
Ref). Raghubap Dayal Sukul v Jadu Nandan 
MisscP. 15 C L J 89. 

589— Bengal Tenancy Act ( Vlll of 1885 ), s. 
174 0 21, r 89 (1882 S 3i0 A) — Mokarari Tenure, 
sale of— .Durmokararidar right of, to have sale 
set aside. 

A mokm-ari tenure was sold in execution of a 
rent-decree, and a durmok'imrldar deposited the 
decretal amount with compensation and applied, 
under s. 310 A, G P C to have the sale set aside. 
Held, he is a parson whose immoveable property 
has been sold, within the meaning of s. 310A and 
as such, enlitled to have the sale set aside, on the 
ground that he has an interest In the holding 
which he is entitled to protect. 29 Cal 1; 8 C W 
N56; 8 0 W K 232, 23 Cal 393 and 29 Cal 459 
Refd to. 6 0 W K CNotes) 132 ]:4ot Fol. 

Naraia Mandal y Sourindpa Mohan Tagope. 

32 Cal 107. 

Notes;— Fol: II C WN 742, 

590-S. 171, fub-s, (l),-<Jadgmeatd«War’_ 


Bengal Acts-( Tenancy Act VIII o! 
1885 ) 

Defendant against whom no decree passed if can 
apply to set aside sale. 

The expression ‘judgment debtor’ in sub-s. 1 
of 8. 174 of the Bengal Tenancy Act means the 
person against whom a decree has been made, in 
execution whereof the sale sought to be set aside 
has taken place. Hence the defendant against 
whom no decree was passed is not a judgment- 
debtor and is not entitled to make an application 
to have ttie sale set aside. Abdul Sobhan v 
fflonab AH. 15 C L J 170. 

591— S. 1 74— Sale in execution of rent decree- 
Deposftby iudgraent-debtor -Subsequent with- 
drawal of deposit-previous purchaser, application 
by— Allegation that deposit made with his money 
—Fresh deposit allowed to be made by him. 

A sale was held in execution of a rent-decree 
and the judgment -debtor mad^ a deposit under S. 
174 of the Bengal Tenancy Act. Subsequently, the 
judgment-debtor made an application for leave t6 
withdraw the deposit and thereupon the Court 
refused to set aside the sale. Then the present 
petitioner appeared and alleged that he had pur- 
chased the property long ago and that the deposit 
was made with his money. The Court dismissed 
his petition on the ground that he had no hem 
si/(ndi» 4tt 

Held that, in the interests of justice, the peti- 
tioner ought to be allowed to use the name of the 
judgment-debtor and to make a fresh deposit now 
within seven days from the arrival of the record 
in the Court below. Ad hap Chandra y. Ram 
Charan, 10 Ind Cas 526. 

592— S. 174, froviso— Civil Procedure Code 
(Act V of Ia03), O.XXI, r. 90 — Application to set 
aside sale for irregularity— Sab8»qnent applioa- 
tion to set aside sale on deposit. 

A judgment-debtor’s property was sold in exe- 
cution of a rent-decree on 19th, August 19i0. On 
August 23rd, he put in an application to have the 
sale set aside on the ground of material irregular- 
ity, and on that application notice was issued to 
the decree-holder and the auction-purchaser. On 
September 17th, the judgmentdebtor put in an ' 
application under S. 174 of the Bengal Tenancy 
Act, and the Court ordered him to make the depo- 
sit of the decree-holdeFs dues and the auction- 
puachaser a damages, which were deposited. The 
: ‘I . ,f' ' i , ' ■ " : 


603 oftsAi's OENl’. divi'.. OitifiST I6li -19li 6o4 



DBS AI’S CENT. CIVIL DIGEST 1811-1912 


Bengal Acts-( Tenancy Act VIII of 
1885 ) S. 174 -OoncUi, 

case ander rule 00 came up for hearing on Septem- 
ber 2it.h, and on f-.hafcdate the judgment-debtor 
put in an application to withdraw from the pro- 
secution of that case: 


Bengal Acls-( Tenancy Act VIII of 
1885 ) S. 178 “•(Jontd, 

S. 178 of the Bengal Tenancy Act ( Act VlTl 

of 1885 ) has no application to suits insHtuted 

before the date on which that Act came into foree. 

So where a landlord sued to eject a tenant who 

had executed a solenamah agreeing to hold the 

(Ty 1 rr 7 7. x xu suit for a specified period at a specified 

Jtleld, {.Per Co,te. I eunon, J^dissentnin) thiit {j- xt 1..1 t it , ^ 

, ’ ’ ^ent, and providing that the landlord was to bo 

the judement-debtor was not entitled under the at liberty to enter on the lands at ,the expiry of 
proviso of S. 174 to make an application under S. period, and the suit was instituted on 6th 

174 and that the application could not be regarded 1885, and where it was found that at the 

. .. of the solenamah the tenant had aconirpd a 

a8 m Itself tantamount to a withdrawal from the ^ight of occupancy with respect to some of the 

proceedings under rule 90, so to justify the lands in suit.— that the tenant was not 
setting aside of the sale on acceptance of the de- entitled to the benefits conferred by s. 178, cl. 1, 
posit. (1 Ind. Gas. 304; 13 OWN 591; 11 C h. sub-cl. (b), of the Bengal Tenancy Act, but was 

J. »2,«.pj. DI.,.) M..e.i V,’ p.„h.a 

BeJoyCtand, U I„„ C. 767, »<■>■«• 


593— S. 17 4-Deposit of rent in Court— Cost- 
Interest. 


s uuc vaim contract ot tenanoy providing that 

due when the suit was the tenant, a raiyat, should hold the land for his 
to of deposit in Court and lifetime, and that the contracting landlord would 
within 15 days, execution have the right to re-enter on his death, could be 
Baboo Sheonath Singh created before the passing of the Bengal Tenancy 
1 N W* P 97. Act. buch a oonfrartf; 


See Sale for arrears of Kent — Incumbrances. 


S. 178. 

See (1) Interest— Miscellaneous Cases— Arre- 
'ars of Kent. 

(2) Landlord and Tenant— Forfeiture- 
Denial of Title. 

(3) Kight of Occupancy— Acquisition of 
Right — Mode of Acquisition. 

(4) Right of Occupancy— Transfer of 
Right. 


See Bengal Tenancy Act 


■s. i7«. . : 

See Bengal Tenancy Act s. 110. Case 170.(421) 


594<-595-S.178 — Right of occupancy — Agree- 
nt restricting right of occupancy-- Suits pend- 
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Bengal Acts-( Tenancy Act VIII of 
1885 ) S. ilB-o'onciii. 

-S. 178 (3) (h;. 

See Bengal Tenancy Act 8.67. Case No. (281) 
33 Cal B83. 


-S. 178. 

See Bengal Tenancy Act g.ll6. OaseNo. (419) 

18 C W N 661. 


^S. 178. . 

See Bengal Tenancy s 67, Case No. (283). 

13 C W N 95. 


-S. 179. 

See (1) Cess. 

(2) Interest'— Miscellaneous Cases— arre- 
ars of Bent. 


597_Sg. 179, 67— Permanent tenure— Inter- 
eat— Rate— Limit. 


Held, by the full Bench Ameer Ali J. dissent 
ing, that S, 67 of the Bengal Tenancy Act does 
not control the terms of S. 179 of the Act, and 
that notwithstanding the limit of 12 per cent, 
interest on arrears of rent under S. 67, higher 
interest may be stipulated for in the case of per- 
manent leases under the terms of S, 179 of the 
Act Mattingini Dcbi v Makrtifa Bibi. 
(1898) 5 C W N 438=*29 Cal 674. 


Bengal Tenancy Act 

llty. See Abwabs, 


. S. 179— Applicabi- 
9 Ind Gas 47. 


-S. 179. 

See Bengal Tenancy xVct a 


ri Case No. (297). 

10 C W N 527. 


-S. 179. 

See Bengal Tenancy Act s. 2 cl. ( 4j. Case No. 

(13), IOC WN 527. 

-S. 179. 

See Bengal Tenancy Act s. 11. Case No. (12). 

12 C W N 175. 


-S. 179. 

See Bengal Tenancy Act 8. 67. Case No. (279) 

29 Cal 674. 


-^S. 180. 

See Right of Occupancy-- Acquistion of Right 
— Mode of Acquisition. 


598—Ss. 180, 43, 20— Occupation by raiyat 
for less than 12 years- Increase of rent by unregis- 
tered instrument— Bengal Tenancy Act, S, 43 
not control S, 180, Sub g. (1)^ 




Bengal Acls-( Tenancy Act VIII of 
1885)-S. 180 •Concld 

Section 180, sub-section (1) of the Bengal 
Tenancy Act is not controlled by s. 43, so that a 
raiyat in occupation of chur lands, who has not 
acquired a right of occupancy by continuous pos- 
session for twelve years, may enter into a valid 
agreement for increase of his rent from time to 
time without a registered instrument under s. 43. 
Jahandar Baksh Mullik y Ram tail Hazrah. 

11 C LJ864-:14CWN470= 
5 Ind Cas 565. 


-S. 180. 

See Bengal Tenancy Act s. <20. Case No. (97). 

33 Cal 444. 


-S. 181. 

See Service Tenure. 


599 —Sec. 181, occupancy Right — Ghatwali 
Tenure— Local usage or custom. 

The occi^tion of land which is included in a 
Ghatwali tenure and which had been held under 
a Gbatwal for more than 12 years by a raiyat, 
does not necessarily confer on him a right of 
occupancy. 


The Bengal Tenancy Act does not expressly 
lay down any rule of law with respect to acqui- 
sition of either occupancy or non-occupancy right 
in land hell by Ghatwals as service tenures, and 
the incidents of a Ghatwali tenure, which are 
declared by Sec. 181 of that Act not to b<» affect- 
ed by the provisions of Act are nowhere specifi#»d. 


The growth of such rights would seem to be 
inconsistent with the nature, but a custom or 
local usage might grow up in any local area as 
to recognition of occupancy rights and such a 
custom might be binding on successive Ghat- 
wals. Mohcfib Majhi vPmh Efiskna 

Mandul. 1 C L J 188. 


Notes-Ref: 2 0 L J 579; 
L J 602. 


33 Cal 630; 10 0 


600.— Bengal Tenancy Act VIII of 1885 
8. 181, Resumption— Transfer to zemindar — 
Right acquired in land— Settlement by a person 
not having any right, il applicable. 


Where Chauwkidari Ohakran lands W^ictr 
had been resumed were settled upon tenants 
person vfho had no ri^ht to deal 

\ 


\ 



I 
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Bengal Acts-( Tenancy Act Vlllof 
1885 ) S 181 -Uontd^ 

and the tenants with whom settlement had been 
made set up title as against the real owner nn 
the ground that they had acquired hma Jide a 
right from one whom they hma fidp believed to 
have a right to let them into possession and were 
consequently occupancy or non-occupancy raiyats 
Spy, that the tenants did not acquire any right 
and 20 Cal 708 did not apply. Harrington and 
J'/.—Chauwkidari Chakran lands when 
resumed and transferred to the zemindar be- 
come his zerait land. Mookerjee J. — Upon such 
transfer the lands are at the zemindar’s disposal 
to be dealt with by him as mal or zerait at his 
option. Applicability of s. 181 of the Bengal 
Tenancy Act to such lands consider pd. 

Shaikh Jonah AH v Raikhuddin Mallik. 

9 C W N 571. 

601 A. — Ghatwal — Right to grant permanent 
lease-How f*r successor bound. 

As a general pi inci pie a Ghatwal is not com- 
petent to grant a lease in perpetuity, and his suc- 
cessors are not bound to recognise su'^h an iuqum- 
brance. 15 W R 38 foil. — A lease in perpetuity 
granted to the Plaintiff by Defendant No. 7 who 
is a ghatwal jointly with the predecessois of the 
other ghatwal Defendants is inoperative even 
against defendant No. 7 as the lease is one and 
indivisible. 

Held^ also on the construction of the lease and 
finding of the lower Appellate Court that the 
lease created a tenure and not a raiyati holding, 

Narain MulHck v Badi Roy. 
6 CWN 94=29 Cal 367. 

Notes.— Dias: 9 C L J 91; 36 Cal 726, 33 Cal 
693. Ref: 10 C L J 189, 11 C W N 152 

60 IB.— Bengal Tenancy Act, Ss. 19 and 181 
Acquisition of Chowkidari Chakran land — 


Bengal Acts-C Tenancy Act VIII of 
1885 ) S. 181 -Uoncid, 

Bengal Tenancy Act. 21 Cal 329 foil. 

Ram Kumar Bhuttacharjee v Ram Newaj 
Rajguru. 8 C W N 860. 

601C.— S, 181 -Ghatwali land—Occupancy 
right — Non-occnpancy right — Trespasser, tenant 
under. 

The restriction on the growth of occupancy or 
non-occupancy rights in ghatwali lands is for the 
benefit of the ghatwal. When therefore the zemin- 
dar unlawfully dispossesses the ghatwal and set- 
tles the land with a raiyat, the latter acquires 
non-occupancy and occupancy rights against his 
landlord. The zemindai’s position is not improved 
if upon resumption of the ehatwali lands by Gov- 
ernment, they are subsequently settled with them. 

Babu Lai v Purna Chandra Babti* 
10 C L J 602 = 4 Ind Cas 737. 

—S. 181. 

See Bengal Tenancy Act s.30. Case No. (162) 

2 C L J 379. 

— S. 181. 

See Bengal Tenancy Act s. 65, Case No. (271) 

2 C L J 379. 

602.— Ss. 182, 61— Deposit of rent by tenant 
of hom‘»stead land who, is also a raiyat of the 
village, but under a different landlord. 

Plaintiff brought a suit for rent of a plot of 
bastu land from the defendant who was a raiyat 
of the village under another landlord. The 
defendant pleaded that, owing to dispute between 
the rival landlords, he had deposited the rent 
under S. 61 of the Bengal Tenancy Act, and that 
there was a full acquittance by the deposit. Her 
frtme —It was not necessary to decide in the 
case whether the defendant was a raiyat unden S 
182 of the Bengal Tenancy Act and whether e 


Service tenure— Landlord's Tenancy Act. 

A raiyati tenancy was created under a Chowki- 
dari in Chowkidari Chakran land so far back as 
1846. Spld, that having regard to S 6 of Act X 
of 3859 as soon as the Act came into force the 
raiyat acquired a right of occupancy. B. Jj. R. 
Sup., Vol. 202; 16 W R 331 Ref. to. That the 

l|gg^t of occupancy acquired before 1869 would 
m m^ttitain?d under the Act of 1869 as also un- 

4# m fOTlaioeS of 6 pf A^mu of 1858 B 0, 
to I jiki 


deposit cnuld be made under s. 61. The de- 
posit had been made in fs-ct, and the qufBtiou 
which remained for determination was as to Wko 
amongst the rival landlords was entitled to the 
money made available by the deposit. The p*e# 
sent suit was therefore liable to he dish^ped^ 
Per fileidt J — The suit was liable to h<^ 

! because s. 182 of the Bengal tenancy 
and the deposit under s. 61 was a valid de|>oftt. 

*f f 

Ppotop Cnindra V P*^*^*’ 


s’ ''f ' . ■Ii'.: 
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Bengal Acts-{ Tenancy Act VIII of 
1885) S. 182 •-Oondd, 

608— Sec. 382— Homestead-land of araiyat, 
incidents of— Occupancy right. 

In order to make the proviainns of the Bengal 
Tenancy Act applicable to the homestead of a 
rmyai held by him otherwise than as part of his 
holding, it is not required by Sec. 182 of the Aot 
that the raiyat in occupation of the homestead 
should be a raiyat in the village in which the 
homestead land is situated, nor is it necessary for 
him to be a raiyat imder the same landlord as 
the landlord of the homestead land. Kripa Nath 
Chakravartl v. Seikh Anu. 

IOC WN 944=4 CL 332. 

-S. 183. 

See— Right of Occupancy-Transfer of Eight. 

i23 Cal 179, 427, 26 Cal 184. 

604— Bengal Tenancy Act S. 3 83;— Decree 
tainted by fraud-Claim of rent at a higher rate— 

1 Custom and usage-Transfer of occupancy holding. 

Where a lantilord obtained a decree against 
Ms tenant at a higher rate than the proper 
rate of rent and the landlord explained that it 
was owing to a mistake of the pniwat 
that this was not sufficient to constitute fraud, 
The essence of usage of transferability is that 
transfers made to the knowledge of, but without the 
consent of the landlord are valid and must be 
recognised by liim. Where the usage of transfer- 
ability of occupancy holdings was found to have 
been growing up in other putties than that 
of the plaintiff landlord— that the plaintiff 
coMd regard the growth of the usage in his jndti 
which was a separate estate by refusiug to acknow- 
ledge the validity of transfers in that putti, 
Jagttn Prasad v Posun Sahoo. 8 C W N 172. 

Notes.— Re! 12 C W N 1086=8 0 L J 261. 

Pol 11 C WN83. 

605.— S, 183 Trans^'erability by custom— 
Proof, 

Where the facts found as to local usage of 
transfer of a non- transferable holding are 
that the landlord received rent from the transfer- 
ee entering the original tenant’s naiqe in the 


; »' 
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receipt and mentioning the transferee or any per- 
son who pays as the person through whom pay- 
ment is made, and the transferee’s name is entered 
in the bo<^ks only on payment of rmzar to the 
landlord. Held that this amounted to a recognition 
by the landlord of the transfer only as between 
the transferor and the transferee, and that, unless 
the nazai' was paid, the transferee did not 
acquire title. The transfer, on these facts, might ' 
be without the consent of or without reference to 
the landlord, but the payment o! nazar is essen- 
tial to validate it, Maha3?aja Radha 

Kishore Manikya v Sfimiitty Ananda^Priym 

8 C W N 235. 

Notes --Pol. 2 Ind Gas 992; Ref., 11 C W 
N 83; Dist. 13 0 W N 242, 12 C W N 1086 
= 8 0 L J 261, 12 C W N 539; Commented 
on, lOCLJ 110=13 OWN 541. 

606— S. 1S3. B— Res iudicata-Civ. Pro Code 
(ActTof 1908). s.12. 

A record of* lights was prepared and finally 
published on the 31 st December, 1898. In a suit 
for rent which subsequently fell due, rent was 
claimed at the rate stated in the liliatiaw, the 
Court did notallow the Plaintiff rent at the rate 
claimed, but at the rate admitted by the defendant. 
In a second suit of rent for a period subsequent 
to that for which the first suit, was brought, 
plaintiff claimed rent again at the rate mentioned 
in the lihatian. 

Held — That inasmuch as the Tihailan was not 
considered in the earlier suit, the presumption 
under 8. 103-J5 of the Bengal Tenancy Act in its 
favour continued, and the Court Should consider 
the same as evidence in the case. 

Sarifunnessa Chowdhtirani v Sasadhai? 
MouHk. 14 C W N 364=6 Ind Cas 781. 

607. — Bengal Tenancy Act (1886) s, 184 and 
Sch. XII, part I, Art. 3— Suit by an occupancy 
raiy at — Limitation, 

The suit mentioned in s. 184 and sch. Ill, 
Part 1, Art. 3, after Act, means a suit by an occu- 
pancy raiyat as such, that is, an occupancy 
raiyat claiming a right of oscupancy as against 
his landlord. Chunder Kishore Day alias 

MukhoH Dey v^Raj Kishore Mozumdtr 
15 Cal 450. ' 

Notes. -Dist, 24 Cal 40, ReL- 3 0 WIN m, 
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608 — S. 3=»( 1577 S. 4 ) Limitation-Dimissal 

of suit — No plea nor issue;— If npon issue: — 
If upon the record it appears clearly that a suit is 
barred the Court can take cognisance of it and 
dismiss the suit, even though there was no such 
plea nor issue. Deo Narain Chowdhry v C R 
H. Webb. 5 C W N 160 = 28 Cal 86. 

— Ss. 186, Sch III arts Applicability 

of S. 28 Limitation Act. See Act I of 1895. 
(Public Demands Recovery). 

14 C L J 292. 

-S. 184. 

Sec Bengal Tenancy Act s.l44. Case No.(432) 

7 C L J 152. 

-S. 18S. 

See Chowkidari Act. 

9 C W N 571. 

-S. 188. 

See Superintendence of High Court Civil 
Procedure Code 1882 s. 622, 

609— Co-sbarers. suit by— Parties. 

S. 188 of the Bengal Tenancy Act applies only 
to such matters as a landlord is, under the Act. 
authorized or required to do; there is nothing 
in that Act whicb requires or authorizes a land- 
lord to sue thereunder for arrears of rent. One of 
several ioint landlords is competent to sue for the 
entire rent due from a tenant making his co-sha- 
rers parties to the suit. Prem Cliand Nuskuj? 
V Moksboda Debi 14 Cal 201. 

Umesh Cbundcif Roy v. Nasir MuUick. 

14 Cal 203 note. 


Notes.— Fol; 15 Cal 47; 17 Cal 160; 29 Cal 54. 
Be£ 17 Cal 638; 19 Cal 593; 26 Cal 727; 4 
OWN 608; 60WN 763;90WN 34;7 0 
W N 908; 6 0 L J 235 F B; 10 Bom L R 
66=35 Cal 331 P 0 = 7 0 L J 139 = 12 G W 
N 210. 


610. — Bengal Tenancy Act (1886) s. 188 — 
Suit by co-sharers— Bent suit— Jurisdiction- 
Civil Procedure Code (1882) s. 622. 

Thrf District Judge dismissed a suit for rent 


on tb^ groudd that the suit could not be enter- 
tained In the form it was framed under the pro- 
visions of fi. 188 of the Act. on an appH- 
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cation under sec. 623 of the Civil Procedure Code, 
that the District Judge had acted illegally was 
much, as s. 188 did not apply to the case and that 
bis decision must be set aside. 14 Cal 201, and 
U Cal 203 note, followed. 16 Cal 6: L R, 11 I 
A , 237, distinguished. 

Jo^obundhu Pattuck v Jadu Gbose 
Alkushi. 16 Cal 47. 

Notes.— Fol: 4 C W N 508. Ref: 17 C«1 
638; 26 Cal 727, lOWN 617; 623; 
7 C W N 908; 6 C W N 76.H* 16 Bom 708; 

29 Oil 54; 25 All 509 F B; 9 0 W N 34; 5 
C L J 235 F B; 10 Bom L R 66=35 Cal 
531 P 0=7 0 L J 139 = 12 0 W N 249; 

30 OL J458. 

611 — S. 188 and IdS-Oo-sharers-Joint landlords 
— Application under s. 168 by one of several joint 
landlords — Refusal by joint landlords to join in 
such appli^^ation, Effect of. — 

An application under s. 158 of the Bengal 
Tenancy Act, 1885, cannot be made by one of se- 
veral ioint landlords. S. 188 of the Act requires that 
such an application should be made by all the 
landlords acting together, and it is not a sufldci^nt 
compliance with its provisions to make the land- 
lords, who refuse to join, parties to the proceedings 
under s. 158. 7 Cal., 63.3, 11 Cal, 615, 11 Cal, 644, 
10 Cal, 36, 14 Cal, 201, and 15 Cal. 47, referred 
to. Moheeb AH alias Dummeip v. Amccp Rai 

17 Cal. 538, 

612 — S.188— Co-sbarers-Suit for enhancement 
of rent or for additional rent— Joint landlords. 

Having regard to the provisions of s. 188 of 
the Bengal Tenancy Act 1886, where two or more 
persons are joint proprietors, they must all join 
in bringing a suit for enhancement of rent or for 
additional rent. 4 Cal 96 referred to. Gopal 

Chundep Das v- Dmesh Napain ChowdhPy. 

17 Cal 695. 

Notes.— Ap: 26 Cal 917; 10 0 W N 

7<57=8 C L J 627; 4 0 W N 508. 

Diet: 19 Cal 610, 765; SOWN 225; 255. 
Ref 19 Cal 593; 9 0 W N 34; 33 Oal 1010=^^ 
10 0 W N 962; 9 Bom L R 743 P 0. 

613.— Bengal Tenancy Act (1886) s* 188— 
Ejectment suit— Joint oVrnem 
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A suit for ejectment by one or two joint 
owners under the contract law on a breach of 
the conditions of a lease by the tenant is not bar- 
red by s. 188 of the Act. 

Haripria Bebi v Ram Charan Myti. 

19 Cal b4>. 

614<. — S. 188 —Lands formed by drying up of 
bhil or marsh— Suit for share of new lands and 
for assessment — Suit for possession of whole of 
land and for assessment. 

The principal defendants held a holding un- 
der the plaintiffs and their co-sharers. Subse(iu- 
ent to the certain of the original holding, defen- 
dants took possesion of certain lands by gradual 
encroachment. PlaintijOfs brought a suit for 
recovery of their share of the encroached lands 
or for “assessment of rent, and made their co- 
sharers parties Sfeld^ that it was altogether a 
new holding, and the rent that would be assessed 
Upon that would be a new rent in respect of the 
new holding, and a suit for assessment of rent 
is not an act that is authorized by s. 188 of the 
Bengal Tenancy Act, and s.5*2 was not applicable. 
U Oal 201, 14 Oil 20a note, and 16 Cal 47, refer- 
red to. But where a co-sharer landlord claims 
for khas possession with an alternative claim 
lor rent, not merely of the additional land found 
in possession of the tenants over and above the 
land of their own holding, but in respect of the 
entire quantify of land found In posse sion of the 
tenants including the lan<ls of their old holding.* — 
Beld^ 8.52 of the Bengal Tenancy Act applied, and 
8.188 would bar the maintainability of such a suit 
at the instance of a co-sharer landlord. 17 Cal b95 
relied on. Khandakap Abdul Hamid v 

Hohini Kant Saha. 4 C W N 508. 


Notes.— Ref: 10 0 L J 468. 
N 636. 


Doub: 13 C W 


615:— S. 188-Decree for rent obtained by only 
some of co*8harer landlords— Sale in exeoatfon of 
such decree of occupancy holding not transferable 
by custom, — 

A decree for rent obtained by some of certain 
co-sharer landlords, and not by the whole body 
of them, is not a decree under the Bengal Tenancy 
Act. 14 Cal 201; 16 Oal 47 referred to. An occupancy 
holding which is not transferable by custom jas also 
the interest of the judgment debtor in the said 
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holding are not saleable in execution of such a 
decree. 24 Cal 355 referred to. Durga ChaJ*aii 
Mandal v Kali Prasanna Strkap. 

26 Cal 727=3 C W N 686. 

Notes:-Appl: 27 Cal 187; Dist: 13 0 W N 
650. Fol: 27 Cal 415; 810; 4 CW N 671; 

27 All 702; 2 A L J 469=( 1905 ) 

W N 162; 9 C W N 972; 10 O W N 176- 
4 0 L J 68; W N ( 1907 ) 193; 29 All 
612. Appr: 6 0 L J 320 F B. Ref: SOWN 
763 10 M L J 110; SOWN 472; 9 0 W N 
31; 11 0 W N 83;290al 54; 7 0 W N 572; 5 
C L J 236; F B; 294; 11 C W N 1011 F B;34 
Oal 199, 11 0 W N 5H; 4 A L J 619; 6 A L J 
121=30 All 146 = (1908) W N 49=10 Bom 
L R 66=35 Oal 331 P 0=7 C L J 139-13 
OWN 249: 36 Cal 61 F B. 

616. — Bengal Tenancy Act (1885), s 188 — 

Joint Landlords— Suit by some of the joint land- 
lords for enhancement of rent of tenure. 

The plaintiffs, who were some only of several 
joint-landlords, brought a suit to enhance the 
rent and to recover their share of the rent at the 
enhanced rate for a specified period. JJeld, that 
having regard to the provisions of s. 188 of the 
Act, the plaintiffs cduld not maintain the suit. 

The term ‘‘ joint-landlords ” in the section must 
be taken to include all the co-sharers immediately 
under whom the tenant holds, whether such co- 
sharers receive their quota of rent from the te- 
nant jointly or separately. 14 Cal ‘2(»1, 17 Cal 

695, and 17 Cal 390 referred to. Haladhap Saha 
V Rhidhoy Sundri. 19 Cal 593. 

617. — Bengal Tenancy Act (1886), s 188— 

Joint proprietors -Effect of arrangement with 

fractional co-sharers Creation of separate 

Tenancy. 

Where a tenant, by his own act, has given ^ 
the plaintiff power to deal with him as if he was 
his tenant alone, without any regard to the inter- 
ests of his co-sharers, the effect is to create a 
separate tenancy and s. 188 of the Act is inappli- 
cable to such a case. 17 Cal 69ft, distinguished. 
Panchanan Bannerji v Raj Kttmar Giiha. 

19 Cal 610. ‘ 

Notes.— Fol: 7 0 W N 93: 670^* 2 0 £ J 634: 

List: 25 Oal 917; I 0 W S ; 

I i Is 
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618. — Bengal Tenancy Act (1885) ss. 188 and 
53 — Oo-sharers — Suit by one co-sharer entitled 
to collect rent separately —Rent for land brought 
under cultivation in terms of lease— Land was 
granted by three joint- landlords under a kabu- 
liat. 

In a anit brought by one co-sharer, who was 
entitled under the kabuliat to collect his rent 
separately, to recover arears and also to collect the 
rent for fresh lands brought under cultivation 
the tenant objected that having regard to the 
provisions of s. 188, the suit could not lie at the 
instance of the plaintiff alone. that the 

suit did not lie. It was not a suit for enhance- 
ment of rent in the ordinary sense of the term, 
nor was it a suit for additional rent for 
excess lands and as the plaintiff was entitled to 
collect his share separately, there was no reason 
why he should not be entitled to claim his share 
separately, not upon any fresh adjustment of the 
rent inconsistent with the continuance of the old 
tenancy, but upon an ascertainment of rent pay- 
able in accordance with the terms of the original 
letting, i Oal 96, and 17 Cal 695, distinguished. 

Ram Chutider Chuckrabutty v Giridhur 
Dutt. 19 Cal 755. 

Notcs.—Fol: 22 Gal 658; 3 0 W N 225. 

— Suit by co-sbarer for rent payable un- 
der terms of lease— Suit by one of several jcint- 
landlords. 

Plaintiff, the co-plalntiff, defendant No 1, and 
other persons, who also were defendant'?, held a 
tenure, under which defendant No, 1 held an under 
tenure. Plaintiff brought this suit for the whole 
of the rent, claiming only his own share of it, 
making those co-sharers defendants who did not join 
as plaintiffs. The terms of the defendant’s pottab 
were that, the whole of the lands being brought 
under cultivation, the landlords would be at li- 
berty to measure the lands of the ganti,and,if the 
land be found greater in quantity than 160 bighaa 
the tenant would pay rent at the rate of 10 annas 
'iper bigha. The lands being found greater than the 
said (quantity, the plaintiff prayed fora decree for 
ren|i at that rate for the whole area. The defen- 
pleaded inUr alU that the plaintiff, as a frac- 
llbual sharer in the landlord’s interest, could not 
f hlone^ Meld^ that the suit was maintain- 

at th® Ingtanc® (ff tfeeplalht^ ^ue,aud that 
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it was not a suit to alter the rent under the pro- 
visions of s. 52 of the Bengal Tenancy Act. 19 Oal 
756 relied upon; 17 Cal 695, dist. 

Dintapini Dasi v. Broughton. 

3 a W. N., 225. 

620. - Bengal tenancy Act (1885) s. 188— — 
Fractional co-sharer — Right to bring a suit for 
enhancement of rent — Effect of agreement to pay 
rent separately— Joint landlords. 

A suit for enhancement of rent cannot be 
brought by a fractional co-sharer. Under s. 188, 

I all the landlords must join as plaintiffs in a suit 
I for the purp<)se of enhancement of rent. An 
I agreement by a tenant to pay separately the oo- 
sharers tiieir shares does not create a sepaiate 
tenancy. 17 Oal b95, and 25 Cal 917 note: I 0 W 
N 521, approved of. 19 Cal 160, and 22 Cal 658 
distinguished. Baida Nath Dc Sarkar v Him. 

25 Cal 917=2 CWN 44. 

Hira Charan Bose v Ranjit Singh, 
i 25 Cal 917 note 1 C W N 521 

Sec Sadagar Sircar v Krishna Chandra 
Nath. 26 Cal 937. 

Notes.— Ref: 10 C L J 618; 2 C L J 10; 36 Oal 
937; 27 Cxi 411; 7 0 W N 670; SOWN 
192. Dist: 8 0 L J 531; 8 C W N 191; 

751, Ap: 25 Cal 917. 

621-S.188“Partition of estates- Joint-landlords. 

A tenure was held under a z;amindari which 
originally formed one entire estate. The estate 
was subsequently partitioned by the revenue au- 
thorities into four several estates. The rent of the 
tenure was thereupon allotted proportionately to 
each of the four estates thus formed, although the 
land forming the tenure remained undivideld. In 
a suit for enhancement of the rent of the tenure 
brought by the proprietor of some of the estates, 
— Ileld^ that the effect of the partition 
of the parent estate was to create sepii- 
rate and distinct tenures out of the original sin- 
gle tenure under theiproprietors of each of the 
fcates; that the proprietors of the several estates 
were not joint landlords of the tenure within tjie 
meaning of s. 188 of the Bengal Tenancy Act ^nd 
that therefore a suit for enhancement of rent ^ 
would lie by a proprietor of one of the ^stAtei In 
respect of the rent allotted to his estate^ 22 W 
B 630 and 5 Cal 273 followed. ^ 

Hem Chandra Chowdhry y. 

Bbadttri 
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Notes:— Ref 10 0 W N 818. 

621^— Beng:al Tenancy Act (VIII of 1885) s. 
Ig?}— Joint landlord — Suit for apportionment of 
rent k arrears of rent. 

S. 188 of the Bengal Tenancy Act Jays down that 
•joint landlords can only sue for the rent collectively 
or by common agent. But it does not prescribe 
that the relation of joint landlord is to endure 
for ever or does not prohibit joint landlords from 
ceasing to be joint, or from suing for their 
shares of the rent separately when they have 
ceased or wish to cease, to be joint landlords. 
When a defendant is subject to a lomt liability, it 
would without doubt be unjust to allow him to be 
sued by one of his joint creditors who wonid not 
release him from his liability to his other credi- 
tors. But there would seem to be no reason why 
the creditors should not be allowed to sever 
their mutual relations, and sue their debtor '^lepa- 
rately for their shares of the debt, provided this 
be done in such a manner as to free the debtor 
from all further liability to any of them. 

R^jnarain fflitter v Ekadasi Bag. 
27 Cal 479=^4 C W N 449. 

623 — Ss. 188, 66-— Money decree — Suit — for 
rent for four years—Plaintifl’s constituting the 
entire body of landlords for two years — Decree, 
whether may be split up. 

In a suit to recover rent for 4 years, the plain- 
tiffs constituted the entire body of landlords as 
regards the claim for the hrst two years, but only 
fractional co-sharers as regards the claim for the 
last two years. 


putni rent separately — Its effect on the right to 
sue on the tenure. 

Appellant, a co-sharer in a xemindari interest 
in consequence of the putni rent falling into ar- 
rear so far as the share which should have come to 
him was concerned, brought a suit making the 
putnidars defendants and joining as co-defendants 
his co-sharers in the zemindari on the ground that 
they refuse to join him as plaintiffs. The suit 
was framed as one under the Bengal Tenancy Aet 
to recover the whole rent of the tenure, and for 
purpose to bring to sale the tenure itself. The 
plaint also asked m the alternative for a decree 
for the appellant’s share of the rent: 

that the appellant was competent to 
bring a suit, under the Bengal Tenancy Act, for 
the whole rent due to respect of the property in 
suit. 

Ile^d^ also, that the law applicable to the pre- 
sent cas#' must apparently be that by the express 
terms of the Bengal Tenancy Act in the event of 
the rent being unpaid the owners of the zemindari 
interest were entitled, by suit under that Act, 
bring a putni to sale, with consequences prescrib- 
ed by that Act, and it was a general rule - a rule 
not derived from the Bengal Tenancy Act, but 
fiom quite another branch of law, namely, the 
general principles of legal procedure— that a 
share, whose co sharers refuse to join him as 
plaintiffs, should bring him into the suit as defen- 
dants, and sue for the whole rent of the tenure, 
unless there was something to exclude the ease 
from the operation of those rales. 



Jffeld — That the decree passed was not a reni 
decree under the Bengal Tenancy Act, but onlj 
a money decree under the ordinary law. (17 Ca‘ 
390; 3 C, W. N. 601) referred to. Sheikh 
Naintiddin v Srimanta Ghose. 6 C W N 124 

= 29 Cal 219, 

Notes.— Ref: I 0 L J 500. 

624— Sec 188— Arrear of putni rent due tc 
a co-sharer zemindar— Suit by him under Aot 
Vtll of 1885 to recover the whole rent of the 
tenure — Refusal of his co-sharer zemindars to join 
as plaintiffs to bring tbe same— Law applicable 
the csas8-4-Agreemont to pay shares in the 


It was contended that the case was excluded 
from the operation of those general rules on the 
ground that by express or implied agreement 
between the zemindars and the putnidars, the | 

share in the putni rent of the several zemindars 
were to be paid, and so far as they were paid at 
all, were in fact, paid separately. 

Ueld, that the right to bring the tenure for 
sale for arrears of rent remained intact, and alto 
the right of one sharer to making his co-sharefcs 
defendants when they would not join as plaintiffs. 

Their Lordships had no inclination to ques- 
tion the course of rulings in Bengal that agree- 
ment, either expressly proved or implied hy 
conduct of the parties might easfeablish tiie 


/ I ’ / 
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to sue separately for the share of rent receivable 
by the separate share-holders. 

Their Lordships thought that it was clearly a 
8#und view of the law, as clearly laid down in 
Bengal that such an arrangement, expressed or 
implied merely affected the right to sue separate- 
ly for rent, and in no other respect modified 
the terms of th6 holding. Raja Pramada Nath 
Roy V Raja Raman Kant Roy. 85 Cal 331= 

35 I A 7i«7 C L J 139 = 3 M L T 151 = 
10 Bom L R 66 = 18 M L J 48. 

Notes — Fol: 35 Cal 7i4=7 0 L J 4i>5. Ref: 

10 G L J 617, IOC LJ 465. 

62® — S. 188-Enhancement of rent-Co-sharer 
landlord — Suit for enhancement of rent by one 
co-sharer landlord by making others as defendants 
whether maintainable— “Acting together ” mean- 
ing of. 

The institution of a suit for enhancement of 
rent is a thing authorized by the Bengal Tenancy 
Act, in the case of tenure-holders as well as in 
the case of occupancy raiyats. 

♦ 

The Act prohibits one or some of two or more 
joint landlords from suing to enhance the rent, 
anl«88 both or all of the fractional landlords join 
ih the suit as co-plaintiffs. 

Therefore, a sui<- for enhancement of rent 
Brougnt by one of the joint landlords, making the 
other landlords, who do not concur with him, 
defendants, will not He. 35 I. A. 73 ; 12 C W N 
240; 10 Bom. L. R. 66 ; 7 0. L. J. 139 ; 3 M. L. T. 
151; 18 M. L J. 43; 36 Cal. 331, Dist. Jatindra 
llath V Prassnna Kumar. 8 Ind Cas 842 (P. 
6.)=»9M L T 1=18 Bom LR 1 = 15 C W N 
74 = 13 C L J 51 = 21 M L J 92=38 Cal 270. 

628— S. 188 and 38.65 & 52-Abatement of rent 
—Authority of a co sharer to grant abatement. 

A fractional share-holder of a tenure has no 
r%ht to grant abatement of rent in respect of a 
Mding within the tenure independently of his 
oo-sharers. Syama Charan Mandal v Saim 

iolUh 1 C W N 415. 

627— S. 188— Suit for damaging for catting 
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A suit f )r recovery of damages for value of 
trees cut <1 >wu by a tenant is maintainable, at the 
instance t f one of several joint landlords. 
Hrisikes Singha v Sadhu Charan Lohar 

2 C W N 80. 

628— S.188~Separate collection-Suit for whole 
rent if lies. 

Where a whnle body of co-sharer landlordi 
and their tenants have oome to an arrangement 
by which rent is made payable to the oo-sharers 
separately in proportion to their shares in the 
estate, it is not competent for one of the co- 
sharers, so long as such arrangement snbsists to 
bring a suit for the full rents of the tenure by 
making his co-sharers parties Defendants in the 
sait. Raja Promada Nath Roy v Raja 

Ramont Kant Roy. 9 C W H 34 

Separate collection of rent Suit by 

all the co-sharers for entire rent— Maintainability 
-Bengal Tenancy Act (VIII of 1885), 8. 188. 

Where it appeared that some of several co- 
sharer landlords had been collecting their por- 
tion of the rent separately for 25 year8,bnt there 
was no division of the tenure. 

Jleld^ that there is nothing to prevent the co- 
sharers from reverting to their original condition 
if they are all agreed; and a suit brought by all 
the co-sharers for the recovery of the entire rent 
is maintainable. 

An arrangement, under which fractional 
shares to the rent are paid separately to dif- 
ferent co-sharers, does not bind the parties for all 
time, and may be put an end to by the tenants 
or by the landlords collectively, though not by 
one of the landlords against the consent of the 
others, 1 Cal 96; 17 Cal 695 and 9 C WN 84 Bef 

Shyama Charan Bhattaoharya v Akhor 
Kumar Mitter 10 C W N 787» 

3CLJ627 

Notes.— Fol 33 Cal 1010. 

630.— Bengal Tenancy Act (Vm of 1885) 
S. ISS-Co-sharer landlords-Separate colleoflon- 
Bight of sharer to sue for whole rent making Co- 
sharers defeDdants-“Beqnired or authorised to 
do” under the Act— Filing of suit— General prtu- 
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Bengal Acts-( Tenancy Act VIII of 
1885)5.188 -Ooncld, 


Bengal Acts-( Tenancy Act VIII of 
1885) 5.188 -Oontd, 

decree*-Suit for rent for four years-Plaintiff cdn- 
pliedbythe condnct of the | stituting the entire body of landlords for two 
years-Decree whether may be split up. 

I ^ In a suit to recover rent for 4 years, the Plain- 
tiffs constituted the entire body of landlords as 
regards the claim for the first two years, but only 
fractional co-shar^^rs as regards the claim for tie 
last two years; 

Held^ that the decree passed ’ 
decree under the Bengal Tenanly 
a money decree under the ordinar 

The filing of a suit is not a thing, which the Sheikh Naimuddin v Srimi 
landlord is under the Bengal Tenancy Act, re- 
quired or authorised to do: and S.18« of the Bengal O iQQ 

Tenancy Act is no bar to a sharer suing (under 

the.general rules of legal procedure) for the Bengal Tenancy Act s. 

whole rent of the tenure, making his co-sharers 

^ho refuse t.o join a. plaintiffs, defendants in (2) Bengal Tenancy Act S 

tbesnit. R^ja Ppamada Nath Roy V. Raja OOO). -j 

Hamani Kanta Roy. 12CWN 24.9PO= cai ... .. 


ciples of legal procedure. Agreement, either ex- 
pressly proved or im 
parties, may establish the right of co-sharer land- 
lords to sue separately for the shares of 
receivable by them. Bat such an arrangf 
merely affects the right to sue separate!;, 
rent in no other respect modifies the terms of 
the holding. Th- right to bring the tenure to 
sale for arrears of rent remains intact, as also 
the right of one sharer to sue, making his co- 
sharers defendants when they will not join as 


681— S. 188— Damage? 
landlord and tenant-Othei 
aary parties. 

S. 188 of the Bengal T 
application to 
against an 


enancy Act has no 
a suit by a co-sharer landlord 
occupancy raiyat for damages for 
Talue of trees alleged to have been 
cut and appropriated. 

Although, in an action on r -- 
parties jointly interested therein ■ 
brousrhtbefore the Court the rule 

in an action for damages for wrong 

of contract. Where several p 

to sue in respect of a wrong done to 
as for instance in the case of 
joint property by trespass, conversion 
gence, it is not necessary that they 
join as plaintiffs in the action, 
parties is entitled to n 
he has been damnified 
of the defendant. 

Bibi, 


a contract, all the qoq o ' v. 

ought to be . ®32-S. 189-.Ittrmdict.onofRe^ 

is othenvise ® ° 

. , ^^^wise vernment. 

independent 

persons are entitled Bengal Tenancy Act 

' vO them jointly ^^^endment of 1898) applies to prooee 
injury to their ^ under s. 101. 

or negli- P^'^ation under s. 108 a Revenue Offio- 
should all 
Any one of the 
maintain a suit in so far as 
d by the alleged tortious act 
Fatic Chandra v Alas 
C J 295. 


S.189. 

8^^ Bengal Tenancy 4q|; joi 
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Bengal Acls-r Tenancy Act VIII of 
1885 ) 8.195 -Oortcld^ 

in the aettlement proceedings. Raj alt Pttdma- 
nund Singh v Ghanshyam Misser. 

6CWN914. 

Notes.— he vers 32 Oal 356^=9 C W N 610=? 
I 0 L J 1H4. Ref 5 C L J 92;11 0 W N 163 
Diss 32 Cal B86. 


rent wtthm the meaning of the Bengal Tenancy 
Act, and s. 153 is applicable to a suit for recovery 
of such rent. ^ Kanai Mahaldar v Madhu 
Sudan Ghose. * 6 C L J 669. 

-S..193* . 

See (1; Bengal Tenancy Act s. 1-U. Case No. 
(432). 7 C L J 152. 

(2) Bengal Tenancy Act s. 153. Case No 
(4S5), 5Ind.Casl58. 

— S. 195. 

See Bengal Regulation VIIl of 18 1 9. 

634 — S. 195 (e) — Liability of tenure ia the 
hands of a purchaser. 

Putni Regulation (VIII of 1819) sec. 17-~ 
Contribution-— Decree for rent for a period ante- 
rior to sale. THere is no conflict between sec 66 
o| the Bengal Tenancy Act and sec. 17 (3) of the 
Regulation. Antecedent balances may be 
mere personal debts, which cannot be summari- 
ly recovered under the procedure prescribed by 
the Putfil Regulation but they may be also a 
charge on the taluks and the tilult may be sold 
subject to them. Where the purchaser of a Pidni 
taluli paid off a decree for rent obtained against 
the old tenant for a period anterior to that of 
the rent-decree in execntion of which the tenure 
was sold; That the purchaser was not en- 

titled to contribution from the old tenant again- 
st whom the rent-decree was obtained. 1 CW 
N 458 (1896), followed. Peapy Mohan Mukh- 
opadhya V. Sreepam Chandra Boso. 

6CWN 794. 

635— Bengal Tenancy Act f VIIl of 1886), 
Chap X-Record of-rfghts— Publication of record 
— Rate of rent. 

In a suit for rent which accrued due after the 
final publication of a record of rights the plain- 
tiff relied up m the proceedings of the settlement 
■ officer and the defendant relied upon a rent de- 
cree passed previous to those proceedings declar- 
ing a. lower rate of rent. -that the plain- 


635 A. — Sch. 11, Art. ^ — Limitation, special — 
Ouster — Settle nent, colourable and sham. 

In order to bind the tenant by a short period 
of limitation of two years, under Art. 3 of Sch. 
II of the Bengal Tenancy Act, it must be strictly 
shown that the ouster is an ouster by the landlord 
and known to the tenant as such. 

Therefore, where the ouster was by an alleged 
settlement from the landlord, which is found to 
be a colourable and sham transaction, the tenant 
suin«r for recovery of his holding will not be bound 
by the special limitation.(3 G W N 215 (217), Ref. 

Arman Gazl v Krishna Chandra Nandi. 

5 Ind Cas 383. 


6S5B. — Sch. Ill-Limitation-Dispossession of 
tenant by landlord— Landlord selling holding in 
execution of rent-decree— Landlord’s hand in the 
ouster— Suit for possession by tenant— Rent-de- 
cree by ticcadar after expiration of lease— What 
is liable to be sold. 

When a tenant is dispossessed of his land by 
another tenant, and the landlord has a hand in 
the ouster, the special limitation laid down in 
Sch. Ill of the Bengal Tenancy Act applies to a 
suit for recovery of possession. 

When a landlord sells a holding in execution 
of a decree for rent, and the holding is purchased 
by another the special limitation will 

apply. • 

Obiter dictum : — When a tlcmdar obtains a 
decree for rent after the expiration of his tieca^ 
all that he can sell is the right, title and interest 
of the tenant and not the tenure. > 

Oooflict of authority on the point pointed out, 
13 C W N 108; H Ind Cas 31 >; 9 C L J 131, Fol: 
31 Cal 5.50. Fol: Nats bap Jana v. Rudra 

Narain Maiti, 9 Ind Cas 625, 
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Bengal Acts-( Tenancy Act VIII of 
1885 )Sch. Ill Art i-Gondd. 

Where the plaintiff sued for possession of cer- 
tain lands part of which was in the possession of 
defendants Nos B and 4 as their holding and the 
rest as obtained by them by encroachment on 
the khas lands of the landlord. 

Held, that the suit was n^^t bid for misjoinder 
of causes of action. 

Where the suit to recover possession from a 
trespasser the provisions of the Bengal Tenancy 
Act do not apply and the suit is not barred by 
Art. I of Sch. Ill of the Act. 

The plaintiff landloid brought a suit for rent 
against his tenants defendants Nos B and 4, and 
got a decree in execution of which the holding 
was advertized for sale: defendant No 1 asked for 
permission to deposit the decretal amount, stat- 
ing that he was the representative of defendants 
Nos B and 4. The plaintiff protested against the 
deposit, but the Defendant was illnwed to put in 
the money. The plaintiff withdrew the amount. 

Held., that the withdrawing the amount could 
not bar th6 plaintiff in a suit for possession again- 
st defendant No. 1 Prodyat Kumai* Tagopc 
Y Mabomcdi Hussain Khan. 

7 Ind Gas 86 

Bengal Tenancy Act Sch III 

See Bengal Tenancy Act S ; (5) (case N(^ 
23). 8CWN6iO. 

637. — ^ch, iTl , art 2 — Limitation-Suit foi 
arrears of rent at excess rate. 

In 1855 the plaintiff sued and obtained a decree 
for payment of additional rent for excess land 
held by the defendant, and, on the 29th March 
1$77, instituted another suit against the defen- 
dant for khas possession of newly-accreted lands, 
or, in the alternative, for an assessment of rent 
thereon according to the terms of the defendant’s 
kabuHat, This suit was dismissed on the 29tb 
June 1881; but, on appeal to the High Court, 
this decision was reversed on the 11th May 18MB, 
and khas possession was given to the plaintiff. 
On appeal, the Privy Council, on the 24th July 
1886, reversed the decree for khas possession, and 
declarcwl the plaintiff entitled to a dei^ree, fixing 
th^ extent of the excess lands and assessing rent 
therefor in tcims of the kabuhat, such rent to 
I© Iwh} and 1878, 


Bengal Acts-( Tenancy Act VIII of 
1885 ) Sch. Ill Art 2 •-Oontd, 

and remitting the case for a finding as to the ex- 
tent of the excess lands. The Subordinate Judge, 
to whom the case was remitted, gave the plain- 
tiff a decree on the 2 1st March 1887 for increased 
lent in respect of 2 kanis 7 gundahs 2 cowries of 
excess land. On the 14th July 1887, the plain- 
tiff instituted a suit ^-o recover excess rent for 
the years 1878 to 188G, and for rent at the old 
rate plus the excess rent for a portion of the year 
1887. Held that the suit, so far as the r^'nt for 
1878 to 1883 was concerned, was barred by limi- 
tation. Hurro Kumap Ghose v Kali Krishna 
Thakur. 17 Cal 251. 

638.— Sch. Ill Art 2-Limitation for rent-suit 
-Bent payable under a lease-Registered lease. 

The Bengal Tenancy Act (VI ll of 188.5) pre- 
scribes one period of limitation for all suits for 
rent brought under its provisions. Art 2 of the 
third schedule of that Act includes a suit to re- 
cover arrears of rent payable under a lease, and 
there is no distinction as to the form of the 
lease oi as to whethei it is registered or not, 16 
Cal 221, and 3 Mad 76, distinguished. 

Iswari Pershad Narain Salu v Crowdy. 

17 Cal 466. 

Notes.— Ref. 1 C L .1 456. 

6H9.~-Sch, III Art 2, and s. 184 — Rent-suits 
on registered contracts. 

Suits for lent, founded on registered contracts 
in respect of lands subject to the provisions of 
the Bengal Tenancy Act are governed by limi- 
tation provided in that Act. 

Mackenzie v. Mahomed All Khan. 

19 Cal 1. 

Notes.— Ref: 19 Cal 4S9; U C W N 57: SOL 
J 19. Appl: 4 0 L J 663. 

G^O-G^l.— Sob. Ill Art 2, and Ss. 3, 4 and 5 
—Building lease— Lease not for agricultural or 
horticultural purposes. 

A registered lease granted for building pur- 
poses 18 not a lease fer agricultural or horticul- 
tural purposes within the meaning of the Act. 
Theploie tlie special limitation |iroYide(i 


f 
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Bengal Acts-( Tenancy Act VIII of 
1885 ) Sch. m Art 2 Gomd, 

2 Sch. lil of the Act is not applicable to such a 
lease. Raniganj Coal Association v Judoo- 
nath Ghose. 19 Cal 489. 

Notes.— Fol: 28 Cal 485; 12 G W N 724. 

642. — Bengal Tenacy Act ( VIII of 1885 ) 
Sch. Ill Art 2 and s. 184- Suit foi aneais of rent, 

A landlord sued his patnidar on the iSth 
April 1891 for the recovery of the arrears ot rent 
for the last year under the Regulation VllI f'f 
1819 in the Collector’s Court and prayed foi the 
gale of the patni taluk. The patni taluk was 
purchased by the landloid himself on the 1st of 
May 1891. But the whole of the arrears were 
not recovered and again a suit was brought for 
the recovery of the balance due- The defendant 
pleaded limitation. iSl’Zr/— that the suit was 
governed by the provisions of the Bengal Tenancy 
Act s. 184, and sch. Hi art 2 (b J. The period of 
limitation being 3 years from the last day of the 
Bengali year in which the arrears fall due. 
Hence the suit was barred by limitation. 

Burna Moyi Dassee v Burma Moyi Chow- 
dhurani. , 23 Cal 191. 

Notes.— Ref: 10 0 L J 517. 

643. — Sch III Art 2 — Limitation Act XV of 
1877 Art 116-Ten uie holder -Bengal Tenancy Act. 

Plaintiff as ijardar of certain land, biought 
a suit for rents, due for six years, basing his 
claim upon a kabuliat alleged to have been exe- 
cuted by the predecessor of the defendants. A 
new plea was for the first time taken before the 
appellate court, that the suit was barred by limi- 
tation being one for rent for a period of more 
than three years, jffeld, the Bengal Tenancy Act 
did not apply as the lands were not let out as 
holdings for agricultural or horticultural purposes. 
The suit was not barred therefore. 

Umui?ao Bibi v Mahomed Rojabi. 
27 Cal 205: 4 C W N 76. 

644| — Sch. HI Art 2-Suit for arrears of rent 
brought by assignee of landlord. 


Bengal Acts-( Tenancy Act VHI of 
1885 ) Sch. Ill Art 2 -Gontu, 

Art. 2 of pt. I of sch. 1 1 1 of the Bengal Te- 
nancy Act doe« not apply to a suit brought by 
the assignee of the arrears from the landlord, but 
art, 110 of the second schedule of the limitation 
Act applies to such a suit. MohendJPO Nath 
Kalamaree v Koilash Chandra Dogra. 

4C WN605. 

Notes.—Dist: 35 Cal 744 = 7 C LJ 42 >, 

646. — Scb. HI. Art 2 (b)-Limitation of rent 
suits — K'asli ycai — Rent due on the last day of 
Bhadra-Period of Limitation. 

Ihe period of limitation when the Fusli year 
prevails is three years from the last day of Jeith. 
If any instalment is due on the last day of Bhadra, 
the period of limitation will expire on the last 
day of Jeith m the th'id subsequent year, so that 
in such a case, the suit must be brought notwith- 
m three years but within three years and nine 
months Iswardhari Singh y Ram Brich Roy. 

7 C L J 106. 

647. — Sch. Ill art 2 C/)— Rent, deposit of — 
Onus Notice, service, of, by post, presumption — 
Fact, question of — Order sheet, exparte entry in, 
evidentiary value of. 

If a tenant relies upon clause (a) of article 2 of 
Schedule III of the Bengal Tenancy Act he must 
prove that there was an application which 
fulfilled the requirements of section dl, sub-see- 
tion (2) of the Bengal Tenancy Act, and that a 
deposit was made under section 61 after the ar- 
rear had fallen due; he must also show that 
no^'ice under section 63 was served on the land- 
lord and prove the date when the service wa8 
effected. 

There is no presumption that a letter, which 
was posted properly addressed, and the prestmip- 
tion that the letter reached the addressee, has no 
application till it is established that tte Wter 
was properly addressed. i 


■■ i 


i 
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Bengal Acts-cTenancy Act VIII of 
1885 ) Sch III Art 2 ^Gontd, 

Before the presumpfion of due service can be 
a.pplied, it is necessary to prove that th^ notice 
was sent in a cover which was properly 
addressed. 

The presumption that a notice sent by post 
was duly served is not a conclusive presumption 
of law; it is merely a presumption of fact; and 
whether it arises in a particular case or not, de- 
pends upon all the circumstances. 

An exparte entry in the order sheet is by no 
means conclusive evidence, if it U admissible in 
evidence at all, as against the landlord, who was 
not a party to the proceedings for deposit under 
section 61 of the Bengal Tenancy Act. 

Mir Tapupah Hossctn v Oopi Narayan. 

7 C L J 251 

Notcs.—Fol: 7 C L J 262. Comp: 8 C L J 266 
*36 Gal 661. Ex: 9 0 L J 623. Ref: 36 
Oal 726; 10 0 L J 189. 

648. — Sch. III. Art 2 (b)-Liraitation Act (XV 
of 1877) Sch. II, Art 1.82. 

Where there is a special rule of limitation pre- 
scribed by law,that rule is to be followed to the 
exclusion of the more general rule. 

In suits for rent, the period of limitation is 
that prescribed by A^t, 2 (b) of Sch. Ill of the 
Bengal Tenancy Act, and it cannot be extended 
by the application of the ordinary rules of limi- 
tation prescribed by the Limitation Act. 

Kali Charan Bhowmik v Harendpa Lai Rao. 

4 C L J 558. 

Notes.— Ref: 10 G L J 617. 

649. — Sch.lll, Art.2, cl.{b) -Registered lease - 
Limitation, 

Where a tenant under a regi^^tered lease 
which expired in 1311 B, S., and a suit for rent 
m respect of the period up to IJll was bt ought i 
in 1313: /telrl, that the suit was governed by 
the limitation as prescribed by schedule 111 
article 3 (b) of the Bengal Tenancy Act, as the 
plaintiff sued, thought after the expiry of the 
lease, in his capacity of landlord, to enforce the 
rights which he had as landlord. 7 0 L J 652* 
35 Cal 737, Fol, Kamala Ppoead Singh y 
Jhiwti Raut. 8 Ind Cas 114. 
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Bengal Acls-C Tenancy Act VIII of 
1885 1 Sch. Ill Art 2 -Oontit 

650- Sch. nr, Art 2-Smt for recovery of 

arrears of rent— Limitation:— Where a suit for 
the recovery of arrears of rent was hi ought more 
than three years after the due date* ke/d that the 
fact that a suit for enhancement had been brought 
by the plaintiff within that period and in that 
suit the plaintiff had claimed pnhQnced rate for 
the year in question, stayed the operation of the 
law of limitation. Hem Chunder Chowdhpy 
V. Kali Pposunno Bhadtipi (Si Andrew 
Scohle). 8 C W N 1=80 Cal 1033* 

30 I A 177; P C. 

Notes: — Dist: 32 Oal 18, 

651— ^Sch. in, Art, 2 (a)— Deposit ofrent- 
Notiw of deposit on one of several joint landlords, 
etlect of— Limitation, 

When CO- sharer landlords arp jointly and 
severally entitled to rent, the service of notice on 
one of the landlords of the deposit of rent under 
sec, 61 of the Bengal I’enancy Act has net the 
effe(‘t of reducing the period of limitation to six 
months as provided in Art. 2 (a) of Sch. HI of 
the Act. Rup Chand Maliton v Gudap Singh 

6 C W N 15. 

651. A— Bengal Tenancy Act (VIII of 1885) 
Sch. Ill, Art. 2 (b)— Suit for rent by a co-sharer 
landlord against some of several joint tenants — 
Limitation— Maintainability. 

Art. 2 (b) of Sch III of the Bengal Tenancy 
Act applie’s to a suit by a co-sharer landlord. 

A suit for rent against some of several joint 
tpnants is raaintamable as joint tenants are joint- 
ly and severally liable. 

Jogendra Nath Roy v. Nagendra Narain 
Nandi. II C W N 1026. 

651.B— — Drainage charges, recovery of, 
by landlord— Limitation— Bengal Tenancy Act 
(VI I of 1885), Sch III, cl. (2), sec. 3, cl (6)-“Rent” 
—Waiver of statute by contract— Validity— Limi- 
tatian, running of, from date other than that on 
which amount is payable. A suit to recover drainage 
charges payable by a tenant to his landlord under 
j sec. 42, cl. (b) and sec. 44, sub sec. (1) of the Ben- 
gal Drainage Act is governed by cl. (2) of Sob, 
III of tie Bengal Tenancy Act and must brought 
within 3 years from the last day of the 
year in which the sum claimed fell due. 
charges payable the tenant to tie 










m 


■I 'm 


61'3 


UKSAl’8 CENT. Cmii DIUM 1811-1912. 


634 


P? 

! 

I 

I 

I 


I 

i 


I 


Bengal Acls-( Tenancy Act VIII of 
1885) Sch. Ill Art 2 »Concid^ 

above are included wifhmthe definition of “ rent’’ 
in seo. 3, sub-«5ec. ( 5 ) of the Bengal 
Tenancy Act. 8 C. W, IST. 640 (1904), explained 
and followed. Although a sum ot money 
may be payable on a specified date, the limitation 
for recovery thereof need not necessarily run from 
that date. It is lawful for parties to substitute for 
their statutory obligation under the Drainage Act 
a contractual obligation. I{eU, in the present 
case, that the contract merely amounted to a cove- 
nant by the tenant to pay drainage charges in 
accordance with the statute and did not modify 
or supersede its providons. 32 Cal 1019 (1905). 
approved. 19 Cal. 1 (1891), referred to. 

Naffer Chandra Majil v. Jyoti Kumar Mukc- 
yjee, 11 C W N 57. 

—sch in Art 2 

See Bengal Tenancy Act s. 144, Case Ko (482) 

7 CLJ152 

—sch III Art 2 (a) 

See Bengal Tenancy Act s. 69, Case No (290) 

7 C L J 251. 

—sch m Art 2 (a) 

Sec Bengal Tenancy Act s. 6T. Case No (246) i 

29 Cal 283 


Bengal Acls-( Tenancy 4ct VIII of 
1885) Sch. Ill Art 3 -Gontd, 

ment intended to provide for all suits to recover 
possession of land brought by an occupancy rai- 
yat, and to limit th«^ period previously allowed 
by the couits for suits to lecover p'lssession by 
reason of a title set up and prodded by the plain- 
tiff, and not to provide only for suits of a posses- 
sory nature such as were previously dealt with by 
S. 27 of Bengal Act VIII of 1869. 

Saraswati Dasi v Horitarun Chuckerbutty. 

16 Cal 741. 

Notes.— Fol 17 Cal 92(1 

654— Sch. Ill Art 3— Limitation— Bengal 
Tenancy Act, s 184 — Suit for possession by an 
occupancy raiyat. 

Having regard to the provisions of s. 184 of 
the Bengal Tenancy Act, 18S5, the period of limi- 
tation for a suit for the recovery of land by an 
occupancy raiyat is two years as prescribed by 
art 3, sch. Ill of the Aot. 16 Cal 741, followed. 

Ramdhan Bhadra v Ram Kumar Dcy. 

17 Cal 926. 

Notes — Diss. 7 C W N 218. Ref: 8 C W N 
446 ,9 C WN56 ;3l Cal 647. 

655— Bengal Tenancy Act (VllI of 1885) sch. 
ill Art 3— Suit by occupancy raiyat for posses- 
sion — Limitation. 


I 


<1 

f. 


652— Sch TH, art 3— Limitation— Suit by 
oocupancj raiyat to recover possession from tres- 
passer, Limitation for. 

Art 3, sch. HI of the Bengal Tenancy Act 
(Act VIlI of 1885), relates to suits brought by an 
occupancy raiyat against his landlord and not to a 
suit brought against third parties who are trespas- 
sers, Ramjaunee Bibee v Amoo Beparee. 

15 Cal 317 


Art 3 of sch III of the Act, which prescribes 
a limitation of two years, is not restricted to suits 
against the landlord alone , it applies to a suit 
brought against a tenant with whom the land 
was settled by the landlord. 15 Cal 317, and 
16 Cal 450 distinguished. Bheka Singh V 

Nakchhed Singh. 24 Cal 40. 

Notes:— Ref : 4 C W N 326. Appr : 13 q W 
N108, 


Notes: — Disti 24 Cal 40 

653-Bengal Tenancy Act (1885) Sch. HI, Art 
3 — Bengal Act VIll of 18 nO s. 27— Suit by occu- 
pancy raiyat to recover possession — Question of 
title — ^Fossessory Suits — Limitation. 

A spit by an occupancy raiyat for the recovery 
of possnssioix of land of which he has been dis- 
pOBSessl^d by bis landlord, in which the title of rhe 
tenant disputed and put in issue, is powered 
by the special limitation prescribed by the Ben- 
gal Tenancy Act (1885) sch lU, art 3, viz., 2 
years from the date of dispossession that enact- 


656— Sch. Ill Art S-Limitation-Dispossession 
by landlord— Possessiun, recovery of, suit for— 
Occupancy raiyat, suit for recovery of possession 
by, against a landlord. 

The special limitation of two years as laid 
down in the Bengal Tenancy Act does not appl|r 
to a case where an occupancy raiyat is dispossess- ^ 
edfrom his holding by his landlord, not asf lan^^ 
lord, but as a representative of the persons 
right, title, and interest he has purchasefl* i 

Abhoy Churn Mookerjee T Xilift . 




f 
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Bengal Acts-c Tenancy Act VIII of | 
1885 ) Sch. ill Art Z-Contd. 

Notes:— Rel: 6 C W N 33.-I. Dist. 4 0 W JS 
326. Fol : B 0 L J 650. Ref • 13 0 W N 
108. 

657— Sch. ill Art 3~Limitation Dispossession 
by a landlord from occupancy holding. 

Where the plaintiff purchased an ocoupancj 
holding at an auction-sale in execution of a mort- 
gage decree against an occupancy raiyat and sued 
the landlord to recover possession of the same al- 
though plaintiff bad never been in actual posses- 
sion at all, and his predecessor had been eieeted 
from possession by the landlord of the occupancy 
holding more than two years before suit and the 
latter claimed to maintain his possession by vir- 
tue of a decree which he obtained for possession 
as against the occupancy raiyat, the mortgagor— 
HelA that the case was not governed by the spe- 
cial limitation of two years. 2 0 W N 175, lefer- 
red to. Dinobundhu Saha v LoUt Mohun 
Moitra. 2 C W N 595. 

Notes;— Dist: 4 G W N rf26 

658— Sch. Ill ArtB— Limitation— Occupancy 
holding, Suit to reoovci possession of. 

In a suit by a purchaser from formei holder 
for recovery of possession of an occupancy- hold- 
ing, where the defendants were m occupation, 
they having been inducted into the land by the 
agents of the landlord , — Held that the period of 
limitation is two years, inasmuch as it is under 
the authority of the landlord that the oustei took 
place. 24 Cal 40, lelied on. 1 0 W N 573, 2 G 
W N 176, and 2 C W N o95 distinguished. 
Chintamoni Sahu V Upendra Nath Sarno- 
kaf. 4 C W N 326 


Notes-— Appr. 13 C W N 108. 

659-Soh. Ill Art 3- Occupancy raiyat, Ouster 
of— Limitation, 


Where the plaintiff, an occupancy raiyat, was 
ousted by the defendant, and after the ouster the 
defendant took a settlement from the landlord,— 
Held that two years' limitation would apply to a 
suit for the recovery of possession. Hara 
Kumar Nath v Nasaruddin. 4 C W N 665. 

Notes:— Over: 21) Oal 610 F B. 

# 



Bengal Acls-( Tenancy Act VIll of 
1885 ) Sch. Ill Art Z-Gontd. 

660- -Sch. Ill Art 3~Limitation— Dispossession 
of tenant by landlord —Landlord selling holing in 
execution for rent-decree — Landlord’s hand in 
the ouster— Suit for possession by tenant— Rent- 
decree by tiocadar after expiration of lease-What 
is liable to be sold. 

When a tenant is dispossessed of his land by 
another tenat, and the landlord has a hand in the 
ouster the sp<^cial limitation laid down in sch III 
of the Bengal Tenancy Act applies t<^ a suit for 
recovery of possession. When a landlord sella a 
holding in execution of a decree for rent, and 
the holding is purchased by another raii/af, the 
special limitation will apply. (13 OWN 108, 3 
Ind OasSlS 9 C L J 131 Fol). Ohder dnifum : — 
When a itcradar obtains a decree for rent after 
the expiration of his tuca all that he can sell is 
the light, title and interest of the tenant and not 
the tenure. (31 Oal 650 Fol). Coniiict of autho- 
rity on th<^ point pointed out. Natabat* 
Jana v Rudra Nsnain Maiti, 9 Ind Cas 625. 


661— Sob 111, Alt 3— Dispossession by a 
landlord not acting ss such — Suit by occupancy 
raiyat —Limitation. 

Art 3 of Sch 111 of the Bengal Tenancy Act 
applies only to suits as between landlord and 
tenant and is not applicable to suit where the dis- 
possession IS by tbe defendant acting, not as land- 
lord but expressly in a different capacity, namely, 
that of auction-purchaser of the right, title and in- 
terest of a tenant at a sale held in execution of a 
rent-decree obtained by him as a co-sharer landlord. 

Brojo Kishore Mahapatra v Sapaswati 
Dassi. 6 C W N 333. 


Notes:-Fol : 6 0 L J 650. Ref : 13 0 W N ^ 

108. j 

i 

662— Sch. Ill Art 3— Evidence Act S. 36 — ^ 

Butwara Chitta— Admissibility— Limitation, ' 

K IhitmaraGhittai^not admissible in evi- 
dence under S. 35 of the Evidence Act (6 L it 
139 and 25 Oal 90 Fol:) 

In a suit by a tenant for possession pfjote 
lands against his landlord, the question whether 
the plaintiff is a tenure-holder or a raiyat has an 
important bearing on the (question of 
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Bengal Acts-(Tenancy Act VIII of 
1885 ) Sch. Ill Art 3 -Omtd, 

as it is impossible to decide it without first ascer- 
taining the nature of the plaintiff’s tenancy because 
on that dep ‘nds the question whether the case is 
governed by the general limitation or the special 
limitation provided by Sch III. Act 3, Bengal 

Tenancy Act. Iswar Chandra Das Sarkar v 
Tara Nath Chakrawarti i Ind Cas 807. 

Bengal Tenancy Act Sch TIf, Act 

H^Possession of landlord after purchase 

in execution of rent decree Period 

of limitation for suit by tenant for recovery of 
possession. See Landlord and Tenant. 

10 Ind Cas 54- 

663 Sch. Ill, Art. S-Limitation -Occupancy 
raiyat— Co-sharer landlord— Auction purchaser. 

At a sale helu in execution of a decree for 
arrears of rent obtained by a co shaier landlord 
against a registered tenant, another co-sharer 
landlord purchased the holding, and in obtaining 
delivery of possession, evicted a peisoa other than 
the judgment debtor. The person di3po.ssessed 
sued tc eject the auction pnrchasei. 

mid, that Sch. I II Art. 3 of the Bengal Tenan- 
cy Act had no application to the ‘case, as the 
dispossession by the defendant was m his chara- 
cter of auction purchaser, and not of landlord 
(SOWN 175; 6 0 W N 31 Fob) 

Mahomed Khalil v Hirendra Nath Bhatta- 

5 C L J 650. 

664i— Sch, Hi, Ai t. 3 Limitation — Oisposses 
sion — Recognition of title. 

Where one of two co-shirer lan-ilords brought 
a suit to have his right established to sell the 
occupancy holding of the mn/at m execution of 
a decree f<ir money obtained by him, and it was 
proved that although the other osharer landlord 
had dispossessed the rmya'- more than two years 
fjefore the institution of the suit, but that notwith- 
standing the unlawful dispossession the title of 
the rmyat was throughout recognised by all 
parties concerned and the recognition had been up 
to within two years of the institution of the suit. 
Meld^ that the suit was not barred b^ the two 

ywra? rule, Sheikh Sarafuddia Mondul y 
Ckandpa Maai Gupta 5 C W N 40S. 


Bengal Acts-r Tenancy Act VIII of 
1885 ) Sch. Ill Art 3 -Gontd^ 

of the co sharer landlords— Suit by tenant for 
pos^e^si >n-- Limitation. 

Dismissed as beyond two years, though ques- 

turn uor sp.mficaUy raised, Jooimritty Bewa 
V Kah Ppasanna Roy. 28 Cal 127 note F B 
=4 C W M 801. 

6C8-Saitfor recovery of possession by an 

e has been d,spossos.sed by his landlord is two 
years as laid down in art. 3 sch TTi nf +i 

fnZoTn ‘^'^P'^^’ession^^bfa 

motional landlord, the sole landlord .u ^ 

to. Parameswap Nomosudra v Kali 
Nomosudra 28 Cale 127; 4 C W N 8o! 

sTSlefgT^ PrasannaRoy 
28 Cale 127 note; 4 C W N 803 not^ 

Notes:_Bcf: 39 Cal .54; i o L T son. a r, 

WN763.Dist..«OWNlrBl. 7C 

WN 542; 2« Oal 127 . ^ ^ 

667_Landlord and teuant-Benval Ton= 

Act ( Vm of 188.5, B. 0. ) Sch Ji ir 3 
possession of occupancy raiyat by a ■metiora^' 
00 sharer land -Limitation. *’ “ 

Thernio of limitation applicab]» t. 

where a fractional or co-sharer landi j 

sesses an occupancy rah/at who claims 
of possession on that ground is two yS's -d 

^own.nArt3ofSch.UioftheBenrTern:; 


'Scb. pt| Art, 3-«DiipQaae9sloh by mo 


(Second appeal No. 1613 of 1892- fF r a 
reported See foot-note, page 803 poslIb® 
Parameswar Namasudpa v Kali Mohan 

801=28^127. 
668-Seh.in,Art3-Limitatio„-0i 

Sion by a person other than the landlord. 

perM of limitation applicable is 12 

not 2 years as proviied in Art 8, Seh m ^ 

Bengal Tenancy Act. 4 0 W N 6fi5 "e r 'j* 

R^njuUa Y |§hah Dhali g OWN 702m 
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Bengal Aols-( Tenancy Act VIII of 
1885)-Sch. Ill Art 3 -•Gontd, 

Notes: -Dist: 9 C W N Eef: 16 0 P L U 
J45;IN LE73. 

669-~Sch. Ill, Art 3— Occupancy raiyat, smt 
for possession by— Dispossession by t<^nant set up 
by landlord— Limitation. 

Wh<»n an occupancy raiyat is dispossessed by ' 
a person whom the landlord has set up as tenant, } 
the dispossession being really by the landlord, the 
limitation applicable to a suit for recovery of 
possession by the raiyat is that described in Art ' 
3 of Sch. JIT of the Bengal Tenancy Act GOWN 
702 s. c. 29 Oal 610 dist- Rakhit Mahanta v 
Puddo Bauri. 9 C W N 54. 

Notes — Appr: 13 0 W N 108. 

670— Co-sharer taking kabnliyat in respect 
of his share — Rent decree, execntion purchase 
under— Priority of title - Purchaser under mort- 
gage decree against bolding— Bengal Tenancy 
Act (V ill of 1885), S. 3 cl. (9) and Sch. Ill Art 3 ' 

— ‘‘Holding’’— Special limitation— Dispossession ; 
by auction purchaser, not incapacity of landlord, t 
P held 7 bighas of jote at a I'amma of Rs. 9 The t 
defendants, who were 4 annas landlords, took s 
from P a kabuliyat in lespect of one fourth ot the ^ 
laud, the bonndari^'s given being those of the C 
bighas. 

Eeld^ that the defemlants m :st be considered 
fractional co-sharers, and not the 16 annas land- 
lords in relation to P; that when they obtained 
the one-fourth of the land in execution, they did 
not acquire an indefeasible interest in the land, so 
as to have a priority of title against the plaintiffs, 
who were purchasers in execution of a decree on 
a mortgage prior to the defendant’s purchase. 

f0 

Beld, also that aa the defendants dispossesed be 
the plaintiff, not in their capacity of iandlords ioi 
hatasau''tion-piirchasers,they oouid not claim the of 

Tenancy Act Be 
and the benefit of the speoiai limitation of two iti 
years. 

Bflld, further that the defendants were not _i 
entitled to raise the question of the transferabili- 
ty of the bolding, and to plead that plaintiffs had 
^rchased nothing, (l C W N 831, • 35 Cal 97; 2 0 
7n p ttf!^ 2 0 W- N 680 and 3 0. l. J. dec 

B C W. N. 679; 6 n W N 624. I ] 0 W N 76,' ey 


Bengal Acts (Tenancy Act VIII of 
I 1885i-Sch. Ill Art 3-Gonnd. 

; I 11 C L J 20; 14 0 VV N 71; 5 Ind Cas 39 Ref.) 
Sarat Chandra Chatterjee v Ishwar Chan- 
dra Shaha 5 Cas 397. 

^ _ 67f.- Sch Hi Art 3 — Limitatiou-Oooupanoy 
right— Dispossession — Adverse possession. 

I When a person entered into possession of an 
I occupancy holding by permission of the tenant 
and subsequently claimed a title in himself and 
obtained recognition from the landlord, the case 
^ was one of adverse possession and not disposses- 
sion and the two years’ limitation prescribed by 
Art ,4 Soh 111 of the Bengal Tenancy Act has no 
application. Sonatan Sheikh v Chsku Sheik 
10 C L J 89=3 Ind Cas 398. 

672. Sch III Art 3-Dispossession by a frac- 
tional CO sharer landlord Occupancy ryot, suit 
for recovery of possession by-Limitation, 

, of 2 years provided by 

I Art .1 of Sob lu of the Bengal Tenancy Act is re 

btneted to sm(s between porsons occupying the 

position of landlord and tenant, for it is in regard 
to such relations thatthe Aothas been designed It 
IS of no consequence whether the ejectment is by 

landlords 

ch”i‘ ; /•«»» 

Note. — E,f I 0 L .1 )00. ***' 


673 Sch ill, Art, 3-Dispossession by land- 
ord-Auction.purehaserat rale in execuLn of 
decree obtained by iandlord-Coilusion Occupancy 
raiyat, suit by — Limitation.— 

Where an occupancy raiyat is dispossessed by a 

pen vyho has parchasod the rights of some offhe 

tenants at auction in execution of a decree for ar- 
tears obtained by the landlord, such person must 
e ie d to be acting in collusion with theland- 

otd and the suit is governed by the special law 
f limitation prescribed in Art, 3, Sch HI of the 
B ngal Tenancy Aet Aminuddin Munehi y 
Ulfatunnissa Bibi o n r i VaT 

=13 eWN 103=3 Ind Cas si- 
-Sch nr An 3. 

Sec Butwara. Case N., fi) ± Cas 807. 

674. Soh III Art G — Limitation — Ex-parte 
decree in suit for lent-Oivii Procedure Code s 108 
—Application for execution of deoree-Decree final 
—Execution proceedings struck off- Bengal Tenan- 
cy Aetf^VlU of 1885), Rs. 143, 144 14a 


fe- - " 7 ^’ " ’*"’1 , ^ 
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Bengal Acls-( Tenancy Act VIII of 
1885 ) Sch III Art. 6-Gontd. 

Having regard to ss 143, 144 and 148 nf the 
Bengal Tenancy Act, there is a special procedure 
laid down for rent suits; therefore decrees in rent 
suits are decrees under art 6 of Sch III of the 
Bengal Tenancy Act. The words ‘final decree’ in 
the above article of the Act refer to the final de- 
cree in the suit and does not include an order m 
appeal upon an application to set aside that de- 
cree under s 108 of the C'>de of Civil Procedure. A 
decree-holder applied on the 27th May 1889 for 
execution of an exparte rent decree for a sum 
under Rs 500 obtained on the 30th May 1888. In 
execution thereof certain properties of the judg- 
ment debtor were attached, and the 31st. of August 
1889 was fixed as tbe date of sale. The judgment- 
debtor then applied to have the exparte decree set 
aside and pending the disposal of that applica- 
tion the sale was stayed on the 31st October U89 
the Court further ordered striking tbe execution 
case off the file, of its own motion for convenience. 
On the 2«9th December 1889 the application to set 
aside the decree was rejected and this order 
was confirmf'd on 1 6th May 1890 in appeal. The 
decree-holder again applied to execute the de- 
cree on the 21st January 1892, with a prayer that 
bis application might be taken to be in con- 
tinuation of his former application of 
the 27th May 1889, IMd that the applica- 
tion raasr be taken as a continuation of the for- 
mer execution proceedings, so far at least as re- 
gards the property mentioned in the former appli- 
cation buf as regards other properties, it must be 
held to be barred as not having been made within 
three years from the date of the decree / p. 30th 
May 1888. Baikanta Natk Mittra v Aughopc 
Natk Bose 21 Calc 387. 

Notes; -Ex; 2i All 13, 

675. — Bengal Tenancy Act, Sch II f, Art 6. 
An application for execution of a 
decree for a sum not exceeding Rs fiOO in value 
obtained by one of two or more joint landlords 
for his share of the rent is not governed by the 
special rule of limitation laid down in Art 6 of 
Sch III of the Bengal Tenancy Act, but by the 
geperal law of limitation, namely, Art, 179 of the 
second schedule of Act XV of 1877. Kedar 
Ifatli CHatterjec v Andlia Chandspa Roy 
ChowdMpy 2d Cal OWN 763. 


676. —Art 6--»-Applioation for execution — 
Jadgmcnt debtor diacnvered tq Iwu de|4 


u y.u 

' i V 1 , i’ 

A i 




% i ^ 
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Bengal Acls-r Tenancy Act VIII of 
1885 ) Sch HI Art. 6-GofHd. 

on date of application — Application for substitu- 
tion after expiry of period of limitation— Limi- 
tation. 

The decree-holder applied for execution of^ a 
decree for rent on the last day of the period of 
limitation allow#»d by Act 6 of S III of the Limi- 
tation Act, and subsequently discovered that the 
judgment-debtor had died before the date of the 
apphcation and without unreasonable delay got 
his legal representative substituted in his place, 
and proceeded with the execution as against the 
latter. — I/eld — That the proceeding against tbe 
legal representative of the judgment debtor was 
in continuation of the proceeding started on the 
last day of limitatiou and was not time— barred 

Kumar Kalanand Singh v Chandra Ktshore 
Jha 14 C W N 971=12 C L J 192* 

6 Ind Cas 971. 

Bengal Tenancy Act Ch X. 

See Bengal Tenancy Act Amendment Act s 9, 
Case No (54). 11 C W N 859. 

ActVIIl of 1885 (Bengal Tenancy). 

Sch III Part, lit Art 6-Execution of restitu- 
tion order. S^e Execution of Decree. 

9 Ind Caa 246. 

677. — -Sch. Ill Art. 6— Limitation Act (XV 
of 1887), art. 179 — Execution of decree— Period 
from which limitation runs —Date of decree — 
Date of payment. 

On the 26fch May 1890, a rent decree was pass- 
ed for the sum of Rs *00, payable on the 15th 
August 1890. On the 9th August 1893, the de- 
cree holders applied for execution of the decree. 
Held that the period of limitation ran from thp 
date of the decree, and not from the date fix^d for 
payment, and that the application was barred by 
art 6 of sch Ul Act Ylll of 188>. RamSCday 
Mukcrjce vD war ka Nath Mukerjee 

22 Calo 644 

678. — Soh Jll Art 6— Execution of 

Limitation Act (XV of 1877), a 19— 
xneut of liability. | 

An acknowledgment of liability i Jt9 ^ 
the Limitation Act made by a 
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Bengal Acls-f Tenancy Act VIII of 
1885 ) Sch III Art.' d-'Oon^d, 

cre« gives the decree-holder a fresh starting point 
f >r counting the period of limitation prescribed 
by art 6 of Soh lU of the Bengal Tenancy Act. 

Harihar Lai V Guncndar Pcrsliad 

9 C WN102iv. 

Notes:— Ref 10 U L J 617=6 C L J 472. 

678A,— Limitation Act ("XV of 1877) « 19 

applicability of, to applications for execution of 
rent decree —Bengal i enancy Act (VI 1 1 of 
Sch III Art 6 Sec. 185, sub-section 2, effect of — 
Acknowledgment of liability saves Limitation of 
application for execution of rent decrees not ex- 
ceeding Ra 500. Section 19 of the Limitation Act 
is applicable to applications for execution of rent 
decrees coming under Art 6 of Sch HI of the 
Bengal Tenancy Act by reason of Sub- sec 2 of 
Sec 185 of that Act. 

Section 19 of the Limitation Act applies to 
apjflicatior^ for execution of decrees and an ack- 
nowledgment of liability under that section can 
save an application for execution of a decree for 
arrears of rent for a sum of money not execeeding 
Bs 500 from being barred by limitation. 8 Cal 
716 and 9 Cal 730. Appl. Rakhal Chandra 
Tewari v Hemangini Debi 3 C L J 347. 

Notea:— Ref 10 0 L J 517. 

679— Sch. III. Art 6— Act T of 1907 B. C. 
Sec, 61, Sub-Sec, 4— Execution of decree— Limi- 
tation— Decree by co-sharer landlord. 

An application for execution of a decree for 
rent obtained by a co-sharer landlord, presented 
after the amendment of the Bengal Tenancy Act 
by Act I of 1907, is governed by the amended 
Article even though the decree might have been 
made before the amendment. 

) 

Under Sch. Iir, Act 6 as amended, a decree 
for rent in a snit by a oo-sharec landlord is snb- 

jeot to the same period of limitation as a suit by 

the entire body of landlords. 

whether the case of Kedarnath v. 
Ardha i;hander which interpreted the law as it 
stood before the amendment of 1907 was cor- 
rectly decideti Thakamani Dasl v. Mohen- 
dra Nath Dey Sapkar, 10C LJ463. 


Bengal Acts ( Tenancy Act VIII of 
1885) -Go7icid, Sch III hfLB-Ooncld^ 

679A.~Bcngal Tenancy Act (Vlll of 1886) 
Sch ill Art 6 Application for execu- 

tion of decree for rent by a co-sharer land- 
lord for a sum not above Rs.500 in value. 

An application for execution of a decree for a 
Slim not above Rs, 600 in value got by one of two 
or more joint landlords for his share of the rent 
is not governed by the special rule of limitation 
laid down in Art 6 of Sch. Til of the Bengal Te- 
nancy Act, but by the general law of limitation 
namely Art 179, of the second Sch of Limitation 
Act. 14 Cal 201; 15 Cal 47, 17 Cal 390: 17 Cal 489; 
28 Cal 727 ref. to. Kedar Nath Chatterjee y 

Ardha Chandra Roy Chowdhry. 

5CWN763. 

680— Enhancement of rent, suit for, if lies-— 
Basiu land within Municipality— Bengal Tenan- 
cy Act (VIlI of 1886) not applicable— Maintain- 
ability of suit— Notice. 

Where the subject-matter of a tenancy is 
hadu land situated in a Municipality (to which 
the provisions of the Bengal Tenancy Act are not • 
applicable), a suit for enhancement of rent 
brought by a landlord withoui previously serving 
the tenant with notice either to quit or to pay 
rent at the enhanced rate, must fail. 

Krishna Kant Saha v. Krishna Chandra 
Hoy, 9 C W N 303. 

Bengal Tenancy Amendment Act 
IIIofl898. 

Notes.- fS. 1 Rep. in pt , s. 11 rep., Act I of 
1903.]. 

1 — S. 167 — Right of purchaser of holding 
subject to mortgage tore-purchase at rent sale to 
avoid mortgage— Fraud. 

i. 

Where an occupancy-holding which bad been 
mortgaged by the raiyat of the holding was pur- 
chased by a person in execution of a decree for 
money obtained by him, and the nurohaser re- 
purchased it in execution uf a rent decree against 
the old tenant for arrears which had accrued 
previous to his first purchase and annulled by a 
notice under sec. 167 the mortgage of which he 
was aware at the time of his re-purchase. Held — 
That the purchaser did not commit any fraud in 
re-purchasing the property and was entitled to 
annul the mortgage, and the mortgagor was not 
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Bengal Acts (Tenancy Amendment 
Act III of 1898 )-Concld, 

entitled to get a decree upon the mortgage mak- 
ing the holding liable for the mortgage debt, i 
That the purchaser was not bound as represen- 
tative of the old tenant to pay off the decree for 
rent obtained by the landlord. Supendra Mohan 
Singh r Bansidhap Mapwapi, 12 C W N 114. 

Bengal Ten'inoy Validation Act. 

1 — 17— Bengal Tenancy (Validation) Act 
(I, B. C. of 1903), sec. 1. Release by co- 
sharer-Cessor of liability of transfer or -Notice to 
landlord if necessary. 

Certain co-sharers in a permanent tenure by 
a deed, dated 2nd December which was re- 
gistered in Book I, under sec. 51 of the Registra- 
tion Act, relinquished all thei** right, title and 
interest and claim in the tenure in favour of the 
remaining co-sharer who, it was stipulated, was 
to remain in possession and was to be entitled to I 
sell the tenure. .He was also to pay certain debts i 
mentioned in the deed for which the other co- | 
sharers were to be undor no liability. The deed ’ 
was stamped with a five rupee stamp as a release. i 
No landlord’s fee was paid as required by sec. 12 
of the Bengal Tenancy Acfc; //c/(Z,-~Tbat the j 
deed was a transfer within the meaning of sec. 12 I 
of the Bengal Tenancy Act and the transfer was j 
complete as soon as the document was registered. 
'Jhe non-payment of landlord’s fee did not render 
the transfer invalid owing to the operation of sec 
1. of Act I of 19q3. B C. EM. further, tliat the 
liability of the co-sharers under the lease ceased 
with the transfer. 1« Cal 042 (18^9); and 19 Oal 
17 (1891), followed. Hemendpa Nath Mooker* 
ji V. Kumap Nath Roy, 12 C W N -3b78. 

Bengal Village Chaukidars Act VI 
of 1870. 

Sec Village Chaukidars Act. 

Bengal Village Ciiaukidars Act I 
1892. 

See Confession-Confessions to Police Officers. 

Bengal Zamindari Dak Act VIII of 
1862. 

Notes:— [S. 1, Rep., Act XII of 1878;S. 9 rep 
in pt., Ben. Act VII of l»8u; 8. 11, Am., Act V 


Bengal Acts c Zemindari Dak'Act- 

Voncld, 

of 1897; Rep. (in Bengal), Act IV of 1907; (in 
Assam ), Act V of 1897, Obsolete in Bastern 
Bengal.]. 

Bequest. 

See Charitable bequest. 

- fop chapitable purposes. 

See (1) Hindu L»w— Will— Const-.ruotion of 

Wills Bequest for Charitable 

Purposes. 

( 2 ) Will— Construction. 

—fop masses. 

See Will— Construction. 

—for religious purposes. 

Sec (1) Hindu Law— Will — Power of Disposi- 
tion. 

(2) Will — Construction. 

— to a class. 

Sec . Hindu Law — Will-Construction of Wills 
Perpetuities, Trusts, and Bequest® to 
a Class, 

—to Idol. 

Sec (1) Hindu Law-Endowment. 

(2) Hindu Law — Will — Construction of 
Wills— Bequest to Idol. 

—void fop unceriainty. 

Sec ( 1 ) Hindu Law- Will— Construction of 
Wills. 

(2) Will — Construction. 

Bequest— See Hindu Law^Gift-Hindu Law 
—Will; and Will. 

Bequest— to adopted son not adopted at time 
of testator’s death:— See Hindu Law— Will. 

15 M L J 299=:28 Mad 363. 

Bequest— to daughter and her sons for gene- 
ration:— 24 Mad 299. 

Bequest— to idol not in existence— Void: — 

30 Cal 521. 

Be.quest— to testator’s adopted son —not con- “ 
ditional:— 24 Mad 214; P C, 

Bequest— 'to wife— Estate— Nature of:— 

5 Bom. L R 334; also 28 Cal 499* 
4 j Bom L R 555* 
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1- — Conditional bequest — Humble request — 
Vesting of legacy ‘~ 

Where a testator makes a bequest to A for 
maintenance contingent on A’s suit against the 
testator for division of estate terminating in the 
latter’s favour and on A humbly applying for sub- 
sistence: — Beld^ that the bequest does not vest 
in A until the conditions are fulfilled. An appli- 
cation by A asserting that the testator is under 
a duty to maintain him and asking for twelve 
times as much as is contained in the will is not 
a humble request. An application by A’s repre- 
sentative or son is not a fulfilment of the condi- 
tion. — Vccrabhadpa Raju v. Chiranjecvi 

Raju. 15 M L J 111=28 Mad 173= 

32 I A 105 (P C). 

2 — Non-transferable, beifaest of, if void or 
voidable— Void and voidable transaction, nature 
of — Recognition by landlord of transfer. 

When a transfer of a non-transferable occupan- 
cy holding takes place, the transaction is in law 
voidable at the option of the landlord only. Hence 
the heir of an occupancy raiyat of such holding 
id Bonnd by a bequest of the bolding made by the 
la^er in favour of a stranger. 

If a transaction is void, no rights in favour of 
either party can grow under it, nor can it form 
the foundation of any estoppel. It is not neces- 
sary to have it set aside; its invalidity may be set 
up whenever it is sought to be enforced. It is in- 
capable of being confirmed or ratified. 

jf a transaction is voidable, it is valid and 
binding upon the parties and persons deriving 
title through them whether by descent, purchase 
or otherwise, until it is avoided. 

The transfer of an occupancy holding which is 
not transferable by local custom, may be validat- 
ed by the consent of the landlord. 

When the landlord recognises the transfer as 
valid, he recognises the transfer of the existing 
occupancy right as valid transaction. ( 4 C W N 
67JJ; 3 U W ISr 379, 6 0 W H t>24; 11 OWN 
76 relied on. ). Hari Das Bairs gi v Udoy 
Chandra Das. 8 C L J 261=12 C W N 1086 

3.— Illegitimacy, bow far bar to inheritance: 
—Among sunnies, illegitimacy is no bar to one’s 
inheriting from his mother and maternal rala- 
tiona, How far the rule will hold good 


[ Bequest 

among Shiahs. Bafatun v Bilaiti Khanum. 

30 Cal 683. 

4f — Will by Mahomedan— Consent' by heirs. 
A consent given by the heirs of a Mahomedan 
tchtator whereby the latter disposes of by his 
will more than one third of his given 
property to a stranger, even if the consent is 
after the property is attached in execution 
of a decree against tbp heirs, does not amount 
to an alienation within the meaning of S. 276 of 
the Civil Procedure Code, 1882. Datilatpam v. 
Abdul Kayum. 4 Bom L R 132= 

26 Bom 497. 

5. — Partition — Self-acquisition - Bequest of 
self-acquired property to sons — Presumption in 
favour of ancestral nature of estate taken; — 

A, a Hindu father bequeathed his self acquired 
property to his sons. The will said they were to 
take the property in severalty, but its terms were 
otherwise consistent with ordinary rules of in- 
heritance. One of the sons gifted some of the 
property. His sons sued to set aside the gift, as the 
property was property in which be had an interest 
by birth. Held, (1) tnat a Hindu can give or will 
away his self-acquired property as he pleases. 
Observat ions to the contrary in 3 M H C. R. 50 
are no longer law. (2) can leave it to des- 
cend to his sous as ancestral property, or can 

preserve for it that quality by will. The ques- 
tion whether he intended to pass it as ancestral 
or self-acquired property is one of intention turn- 
ing on the construction of the deed of gift. The 
presumption is that he intended it to have the 
character of ancestral estate. If partition is 
made by the father on the footing that the pro- 
pel ty is partible, though th^^re U in point of law 
adispositionmadeby the father, the intention 
'of the farher will be taken to be that the quality 
of the ancestral property shall remain. So the 
plaintiff was entitled to recover. Nagalingam. 
Pillat V Ramchandra Tewap. 24 Mad 429. 

Notcfi.— Ref 19 M L J 384. 

6. — Saudayika-Daughter-Absolute interest 
—Woman— Disposition of property during cover- 
ture— Will-Consent of husband. 

That which is obtaineej by a married 
or by a Virginia the house of her fmpbana, 

; of her father, from hhr brott^, or ,h^ 
i ternied $dh4®^yilca| ^ ^ 
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BequesK^'ofti^rf. 

A woman cannot alien her htridhan^ other 
than Sandayika, during coverture without her 
husband’s consent: and her testamentary power 
of disposition is subject to the like restriction, 
where she is survived by herhiisband, who is not 
shown ever to have assented to the will. 2o All 
m; 476; 1 B H C R 130; 117 refd to. Bhau v. 
Ragnunatb 7 Bom L R 936=30 Bom 229. 


Bequest-Cowia! 


Notes — Ref 31 Bom 461 9 Bom L R 834; 
1187; 9 Bora L U 1305; 32 Bom 26; 59. 


7,— Hindu Law— Hindu widow— Alienation, 
power of, over immoveable property, — Bequest 
by husband — Will, oonstruction of, grant of — 
Absolute power, express or implied— Restrictions 
imposed upon power of alienation-Indian Succes- 
sion Act (X of 1865), Sec. 82. Though a mere gift 
of imraowable property by a Hindu-huaband to 
his wife, does not carry with it the power of 
alienation, yet where any such property is given 
by the husband to the wife, with express ipower 
of alienation, or when this power is implied by 
the grant, she would acquire an absolute power of 
disposal over the prop^^rty, and when the gift is 
made by a will, the legatee is entitled under the 
provisions of see. 82 of the Indian Succession Act, 
to the whole interest of the testator unless it ap- 
pears from the will that only a restricted interest 
was intended be given. 


Where a will does not in express terms convey 
any estate of inheritance to a Hindu widow, still 
the widow will be entitled to alienate the pro- 
perty at her pleasure if there is no restriction 
imposed by the terms of the will, so far as the 
power of alienation is concerned. 


(’^pon a construction of the will m this case 
which provided as follows “If neither of them 
(the wives) have any children then both ray 
wives will enjoy and appropriate at their will the 
entire property moveable and immoveable in 
equal shares in full propri#»tary rights. In the 
absence of one, the other wiU similarly enjoy and 
appropriate at her will the entire aforesaid pro- 
perty in full proprietary right. In event of her 
death, my next reversionary heir will have such 
moves^ble and immoveable property as will rema- 
in.” That an absolute power of alienat- 

wp intended to be conferred on the widowg. 
1 0 W N 387is=24 Cal 834, U 0«l 406, 4 0 W N 
Sltvoda |5tindar*i Paasf v 


8. — Hindu Law — Will — Oonstruction of — 
Hindu widow — Life estate to a widow — Power to 
adopt, effect of:— 0 a the construction of a will 
by a Hindu: — 

Reld:-ihB,t the testator’s intention was to give 
his widow an ordinary life e'^tate and not that of 
a Hindu widow and a contrary intention cannot 
be inferred from the mere fact that ppwer was 
given to the widow to adopt a son and so divest 
herself of the estate; and that the testator’s in- 
tention was that the gift to the subsequent 
legatee should vest at once but be liable to be 
divested in case a son should be adopted. The 
words “ 0 putra poutradi ” are equivalent to 
“ putra poutradi Kraraa. ” Gooroo Bass 

Ittustafi V Sarat Chunden Mustafi. 29 Cal 699 

9. — Hindu Law — ^Will— Religious Endow- 
ments — Hindu law— D-^butfcer — Hereditary she- 
baitship validity of disposal by will— Usage— 
Pamily custom. HeU hi/ MacUtu CJ and Mdm 
J, — In the absence of any local ussge er family 
custom and where no case of necessity or clear 
benefit to the idol has been made out, a shebait of 
a private debutter is not entitled to disposeof his 
office of hereditary shebaitship by his will. 

Hf>ld Woodvojfe, J — That the question of usage 
did not affect the matter, and that the office of 
shebaitship could not be alienated by will. 
( 6 Bom 298 Diss. ) Rajeshwsp 

MulHck V. Gnpeswap Mullick 
12 C W N 323^35 Cal 226=7 C L J 315. 


10. — Bequest to daughters and their rsspect- 
ive sons — Restriction of descent to male issues — 
Absolute or limited gift. 

In construmg the Will of a Hindu it ia not 
improper to take into consideration what are 
known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of propef^ 
ty. it may be assumed that a Hindu generally 
desires that an estate, specially an ancestral est- 
ate, shall be retained in his family, and it may 
be assumed that a Hindu knows that as a generai 
rule, at all events, woman do not take aWWte 
estates of inheritance which they are epabl^ tO 




alienate. L R 2 I A 7 (1874), followed. 

WiU of Hindu drawn up in the English 
and probably by an English ^ 
who was one of the attesting wifcnesftsi ^ |l w4s 
provided, in case of the failure of 4 |iS»fettrei|fe 
in favour of a son to b0 adopted 
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Bequest- <7on«. 

to be made over to and divided between 
big two daughters in equal shares, *• to 
whom and their'respective sons he gave, devised 
and bequeathed the same.” There was a pro- 
viso that in the event of one of the daughters 
dying without leaving any male issue surviving, 
the share of the deceased daughter was to go to 
surviving daughter and her 
Sion in both cases -of female 
“in the case of 
leaving sons, the share of 
to be paid to such of her 
share alike, 

testator’s daughters whom he 
tended to benefit were to 
what is generally known to be 
in bis property. Tha 
create in their favour 
remainder over to their sons, 
that happened, the daughters 
testator’s estate 
the benefit of 
Radha Prosad MuUick 
CPC) 


Bequesl-ConM. 

following the night of Sivaratri is a valid beqaest. 

4 Oal 443; 6 Bom 24; 17 Bom 351, Fol. 

Kedar Nath Dutt v Atul-Krishna Ghose. 

12GWN1083. 

Bequest, abiolute. 

See Hindu Law — Will 

Bequest by a Hindu to his wife 

See (I) Hindu Law— Will. 

(3) Hindu Law- Gift. 

(3) Hindu Law— Stridhan. 


sons — to the exclu- 
isaue. Farther that 
the death of either daughter 
such daughter was 
son or sons, share and 
•That under the Will the 
icontestably in- 
have no more than 
a woman’s estate 
tator intenvied to 
an estate for life with a 
That in the events 
were entitled to the 
in equal shares for life and with 
survivorship between themselves. 

V Ranimoni Dassi. 
12C WN729. 


•by testator, of his wife’s ornaments, 
See' Will. 


Charitable. 


See (1) Hindu Law— Will. 

(2) Will 

(3) Hindu Law — Endowment. 


Conditional. 

Sec (1) Hindu Law, 

(2) Will 

(3) Mahomedan Law- 


■for house 
Sec Will 


ll~Bequest— Probate and A 
Act 8. 3— Bequest to idol— Shehait 
i mplication— Probate , 

Where a testator had 
the bulk of his estate for tt 
a t/ia/mr and made certain other dii 
regard to the rest of the property.- 
construction of the Will, that his 
be had appointed having b 

with the execution of the Will was 
implication, and as such entitled to I 
bate of the Will Kripamo; 

Mohim Chandra Dutt 10 i 


for religious purposes. 

See (1) Hindu Law— Will 

(2) Will 

(3) Hindu Law-Kndowment. 


lapsed. 

See Will 


•of attesing Witness. 
See Will. 


-of more than one-third of Estate. 
See Mahomedan Law. 

■of property to the boy named for 
tion by testator. 

See Hindu Law— Will 


12— Construction of - Feeding 
Brahmins, if valid bequest. 

A direction in a 
ing and paying the Brahmins 


paying 



•to wife. 

Sec (1) Plindu Law — Will. 
(2) Hindu Law — Strid 


Bequesl-(7onc*i. 

—of residue. 

See Mahomfidan Law, 

^pecuniary. 

Sec Will. 


—to a class 

See (1) Hindu Law — Will, 

(2) Will. 

—to a definite Sadavrat. 

See (l) Will. 

(2) Hindu Law — Will. 

—to Brothers. 

Sec Mahomedan Law. 

—to Charity, 

See Will 

—to Dharm, a void. 

Sec Hindu Law— Will. 

—to executor. 

See Will. 

—to evecutors and trustees in trust for son 
of tester and his widow. 

Sec Will 

—to Heirs. 

Sec Mahomedan Law. 

—to idol. 

See (l) Hindu Law— Will 

(2) Hindu Law — Endowment. 

—to person not in existence at death of 
testator. 

See (1) Hindu Law— Will 
(2) Will 

—to two charitable objects, one of such 
bequests being invaHd. 

Sec Will 

—to Unborn Son. 

See Hindu Law— Will. 


Berar 

See Hindu Law. 

1 — Hale V (2)~lnam to the lineal descend- 
ants for personal maintenance — Power of al- 
ienation, — 

An Inam granted under rule V ('2) ofthe 
Berar Inam Rules, to a grantee and his direct 
lineal heirs and undivided brothers, confers upon 
each holder, in turn, an estate for life only, 
which is absolutely inalienable. 2 Bom 629 and 
3 Bom 186, Ref: Kristnaji v Maiiwar Ali. 

6 N L R 72=6 Ind Cas 821. 

Berar, Judicial Commissioner of. 

Sec Superintendence of High Court. 

2NLR72. 

1 Ss. 4, 69, 205 — Exchange — “ Relinquish- 
ment for valuable consideration”— Right of pre- 
emption. 

Where a co-occupant transfers his share, 
partly in exchange for another field and partly 
for cash, the transaction, both according to Hindu 
Law and the Act, is an exchange. 

“ A Relinquishment in favour nf a specified 
person for valuable consideration,” in s. 205 of 
the Code, means a transfer for valuable consi- 
deration of the kind described in s. 69. Such a 
transfer is usually described as a transfer by 
Razinmah and Kabuliyat. 

A suit for pre-emption on a transfer by way 
of exchange of a divided share in a survey num- 
ber does not lie. 11 Berar Law Journal 49, 22 
Oh D 142 Ref. Babu v Mafuti, 3 N L R 138, 

2— S. 78, cl (2)— Berar Jagir estate— Annual 
tenant paying rent at a fixed rate for three years 
after notice to pay enhanced rent can either be eje- 
cted under 8,78 (2) or their rent could be enhanc- 
ed by proceeding under s. 78; cl ( 4 ) of the Berar 
Code. 5 Bi-r L J 10 Ref. Maruti v Jagannath. 

5 N L R 100=2 Ind Cas 996. 

3— S. 79— Ejectment suit— Notice to quit— 

Where n jtice is necessary under g, ■ 

79, in a suit by a landlord to eject his tenant the * 
suit in itself will not be regarded as a notice. 8 
Bom 228; 9 Cal 48, *24 Cal 720 and 27 Cal 570. Ref. 

21 Mad 288 and 2 Q. B. 135 (JH) Pol 
Odebhan V Jagannatb. 6 K LRi 7 « 

d Cas 699. 
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Berar-CtonfM. 

S— Ss. 197 and 171 (f)— Sale of holding for 
arrears of land rev^nue—Want of pielimmary 
order of forfeiture under s. 121— Validity of the 
‘jale-Juisditcion of Civil Courts, exclusion of, un- 
der s, 171 (f). 

Under s. 56, it is the existence of the arrears 
that works a forefeiture and renders the property 
liable to sale. 

Ihe fact, that the order of sale did not ex- 
pressly declare forfeiture, as required by s. 127 
did not vitiate the sale and the validity of the 
sale cannot he questioned in a Civil^Court. 27 
Cal 698, 23 C«1 775; 20 Cal 826 Di«t. 

Ramalal y Nago. 5 N L R 35= 

2 Ind Cas 26. 

4<, — Ss. aOQ and 211, sub sec. 1 cl. (a) — Pre- 
emptor Notice of foreclosure —Person entitled to 
— Objection by mortgagor. 


Belrolhal. 

See (1) Contract — Breach of Contract. 

(2) Hindu Law— Marriage — Betrothal* 

(3) Specific Performance, 

(4) Hindu Law, Guardianship. 
Jurisdiction of Small Cause Court. 

1 . — Parties to suit. i 

Under the Punjab Civil Court, hpld that when 
a betrothal contract had been entered into by a 
parent on behalf of his child, a suit for breach 
should be brought against the parent alone and 
not against both parent and child. Mahomed 
Bux V Mussammat Jeeunt Beebee. 

P R 59 of 1866. 

2. — Child unborn. 

A contract of betrothal made in regard to a 
girl not born at the time of the contract is null 
and void. Diyala v Bhama. 

P R 60 of 1866. 



The only person, who can object to the failure 
to give notice, under s. 206 of the Code, is the 
person having the right of pre-emption. 

Where a mortgagee, foreclosed without nn- 
tic0 a co-oceupant of the mor<-gagor, the latter 
can sue for pre-emption under 8.211. But the 
mortgagor cannot plead want of notice to the 
oo-occupant as a bar to tlie foreclosure decree 
being made absolute Gangoo v Sahara m. 

3 N L R 84. 

Berar Patels and Palwari’s Law. 

1,—S.20— Proviso— Social rights, meaning of 
— Suit for a declaration as to proprinquity of 
relationship to a pat el, not maintainable. 

The words “social right” in s, 20 (Proviso), 
do not include rights of precedence and the 
like Enjoyed by a patel as such, but ar^ intended 
to indicate such matters as adoption and legiti- 
macy. 

A suit, for a mere declaration that the plain- 
tiff is a nearer heir than a third i person to the 
patel, is barred by a.20. 3 N L R 131; 22 Bom 

3t4Fol: 1897 Berar L J H. 

Y Sitafam 5 R L R 79 


3.— Where money was paid by plaintiff ,on 
account of defendant, as a consideration for a 
bride for defendant, the plaintiff knowing for 
what purpose the money was required, held^ that 
be might recover the money paid; the purchase 
of a wife not being malum m se, and being mnhim 
prohthifmn^ by the Punjab Civil Oode, only as 
between the parties to the sale. 

Shah Gool v Ikpam. P R 88 of 1867. 

4 —Guardians. 

Where a parent makes a betrothal contract 
for his child and dies, the guar lian is prevented 
by the contract from making another for 

the child. R'lm Chand v Laljeet 

PR 21 of 1868. 

h.—HeU, under the Punjab Civil Code, that 
although a suit would not lie to recover the con- 
sideration money paM to th^ parents of the bride 
elect to obtain their consent to the betrothal; 
yet a suit would lie to recover ornaments 
presented by a man to his betrothed in con- 
templation of marriage. Gaman y K^bool. 

PR 69 of 1868- 

6.— Damages for injured feeling are not an 
independent personal wrong, but the conseqhcn^ 
tial damages of the breach of contract. Iii«|etn4 
nfffoatiou fer expenses incurred in giftgt 


I 
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BelrolhaI-(?o?ii(i. 

rothal, and no such distinction can be made as 
that some are given “socially” and others “cere- 
monially.” Nnbee Btiksli v Siiddeek. 

P R22 of 1869. 

T.-Bamages for procuring breach 

In a suit for damages for breach of betrothal 
contract the Lower Court awarded damages against 
the parents of the girl, and also against 
her husband, on the ground that by marrying her 
had promoted the breach of contract. Held, 
that the suit as against the husband would not 

lie. Jhangte Ram v Bass Ram. 

P R 83 of 1870. 

8. — Marriage brocage contract. 

Where defendant agreed, in consideration of 
r<»ceiving Rs. 200, to find a wife for plaintiff, and 
the money was paid, but defendant did not per- 
form his part of the contract, and it was found by 
the Court trying the case that defendant never 
intended procuring a wife for the plaintiff, but 
obtained the money under false pretences. Held, 
that a suit to recover back the sum of Rs, 200 
(plaintiff having discovered the agreement to 
be void), was maintainable, but the Judges 
(Boulnois and Lindsey, JJ.,) considered the con- 
tract opposed to public policy. Gahtt v Haku 

P R 86 of 1875. 

9. — Suit for breach-Marriage of plaintiff after 
contract to another woman, pleaded in bar. 

Plaintiff sued for damages for breach of bet- 
ro<-hal contract. The plea was, that the plaintiff 
had married another woman, and for that reason 
defendant refused to complete the contract. Held, 
that by law and custom, the plea was no bar to 
plaintiff’s suit, but that the subsequent marriage 
went in mitigation of damages. The parties were 
Muhammadans of the Hissar district. 

Kandhal v Lahia. P R 59 of 1876. 

10. — Betrothal Contract, breach of— Money 
paid under void agreement-Act IX of 1872, Sec- 
tion 57 — Promises to do things legal and also 
other things illegal. 

Where money has been paid by a bridegroom 
to the bride’s father in consideration of the 
marriage of the latter’s daughter, and the 
promised marriage has not been performed : 
Held, that such money can be recovered back by 
suit. 

II C.C. 42 


Betrothal 

The transaction between the parties comprises 
to distinct and separable sets of promises within 
the meaning of Section 57 of the Contract Act, 
and while one set, that relating to the marriage, 
is lawful, and amounts to a contraot, the other 
set, that relating to the pecuniary consideration, 
may be unlawful as opposed to public policy, and 
therefore a void agreement, But whether such 
agreement be void or not, the person who paid 
the money is in either ease entitled to recover it 
back in the event of the father of the girl refusing 
to celebrate the marriage. Kahna v Kfihli 
Singh. PR 106 of 1870. 

11. — Suit for damages for breach-Befendant 
justifying bis refusal to carry out the contract by 
Custom — 0/im — Custom of Aroras — 

H lira] -I am. 

In a suit for damages for breach of a betro- 
thal contract, the parties to which were Aroras, 
it appeared that the existence of the contract and 
the subsequent refusal to perform it were facts 
not denied by the defendant, the father of the 
girl, but that the contention was, that owing to 
physical infirmities produced by supervening 
disease, viz , small-pox, contracted by plaintiff 
about two years after the betrothal, the plaintiff ^ 
was not a fit person to contract marriage, and 
that the father of the girl was 

therefore excused by custom, from performing 
his promise of giving the plaintiff his daughter in 
marriage. It was admitted that the custom by 
which the parties were governed in matters relat- 
ing to contracts of betrothal was correctly stated 
in the Hmaj-ham prepared at Settlement, 
which provided that “if after betrothal the 
“boy or girl ^ ^ ^ ^ ^ contracts any 

“ disease whereby the healthy condition of the 
“ body may be permanently impaired ♦ * * 

“ * * the other party is at liberty to cancel 
“ the betrothal ” 

Held, that the defendant, upon whom the 
onm under the circumstances lay, had failed to 
prove that the boy’s health of body was per- 
manently impaired, and that therefore the cus- 
tom as embodied in the Ruoajd^ain justified him 
in refusing to perform the contract to give hi^ 
daughter in marriage to the plaintiff’s son. 

Ghandaa Mai r Mitta Ram* 
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Betrothal -Condi, 

llA— Suit for damages for breach of betrothal 
contract— Becovery of money paid under the 
agreement.-- 

a suit for damages for breach of a 
betrothal contract is maintainable. Sums advanc- 
ed to the father of the giil may be taken into con- 
sideration in assessing such damages. Civil Hal- 
ing No 128 P B 1889 explaine 1 and distinguished. 

Cfvil Ruling No 106 P R 1879 followed. -Jesa 
Ram V. Ghausam 141 P R of 1890. 

12 Parties— Suit for damages for breach, of 
a contract of betrothal. 


Bettiah Raj. 

1— Nimak sayar mehal created before I80f— 
Regs VIII of 1812 and IV of 1814 how affect 
right of grantees— Exclusive right to take saltpe- 
tre-incorporeal right, grant of, at the time of per- 
manent Settlement-Monopoly- Abolition — Bettiab 
Rai The present proprietress of the Bettiah Raj 
is entitled to the declaration of her right at the 
permanauent settlement-Holder under Govern- 
ment of the saltpetre mehal of Sarkar Champaran 
which passed to the Bettiah Raj by purchase 
in 1804. 

Regs Vill of 1SI2 and IV of 1814 were not 



JIM, that a minor plaintiff for whose benefit, 
and on whose behalf the contract of bsthroihal 
was made, could sue for damages in respect of 
that breach, 

Jlsid, also that the suit lay only against the 
father and not the girl herslf as she was no direct 
party to the conferaet and the person guilty of 
the breach was the father, b P R iyo9; 171 P R 
1882; 21 Bom 23; 49 P R 1905 Pol. J^abi 

Bakhfih v Rahim Baksh. 

83 PR 1909;42 PL R 1910. 

18— Breach o! promise to marry— Procuring 
Breach of Contract— Liability of the mother for 
inducing person not to m irry— Malice— Justifi 
cation — Presence of malice is i rem>\al of the 
justification, 

It is well-established doctrine that the procur- 
ing of a breach of contract by a thud party is an 
actionable wrong and the relationship of the 
* party who procures the breach and the party who 

commits the breach as mother and son does not 
exclude the operation of the doctrine. (2 E A B 
216; (1901) AC 495, 2 >45; I Ob 335; (1898) A 

Cl;(1908) A 0 506 Ref). 

Malice is not gist of action but if malice is al- 
leged and prove! it may disprove the justifica- 
tiou or privilege which arises between the party 
procuring the breach and the party committing 
the breach of the contract. 

Miss Irene Fanny Colquhoun v Mrs Penn- 
ey Sunither. 7 M L T 89 * = 5 Ind Cas 475. 

Betrothed and unbelrolhed da ugh- 

See. Hindu Law. 


intended either to extend or to limit the right 
which the Bettiah Raj had to the nimaJd myar 
mehal. The abolition of the monopoly of the Ba*t 
India Company by the latter regulation wall 
not intended to affect the right of the Raj to 
realise its dues, either m the shape of royalty 
from the manufacturers or itself to manufacture 
saltpetre to the exclusion of all other persons or 
proprietors of land m Sarkar Champaran. The 
right to grant licenses and realise royalty would 
not be inconsistent with the abolition of mono- 
poly. Golab Chand v Moharani Janki Kotr 
13 C W N 454=*36 Cal 267=1 IndCas 967. 

Belling and gambling, 

1.. Betting and gambling-Distinotion, between 
Per Ghose, J The ruling m (13 Bom 681) does not 
apply m this case as the progress of the 
metal figures was not an operation of nature 
and .as there was contest vir between the keeper 
and the persons who asked. 

Per stephoi J.-The soundness of the judgment 
(13 Bom 681) is doubtful. The difference bet- 
ween gambling and betting depends on the nature 
of the events on which the bet is made If the 
event is brought about solely for the purpose or 
bemg betted about betting on, it is gaming, other- 
wise not. The popular and not the scientific or 
the historical meaning of the term is to be consl- 

Hart Singh V Jadu 
Nandon Singh 8 C W N 458 = 31 Cal 542. 

Belting on rain fall. 

Sec Gambling. ,13 gg^. 

17 Bom 184. 

Bhade khat. 

See Registration. ^ 
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Bhagdari Act (Bombay ) 


See Bom Act V of 1562. 


1— A(3en Courts Act 11 of 1864, Ss. 8, 15— 
Besident’a Court at Aden — Suit for def'laration 
and injunction — Claim valued for Court B'ee pur- 
poses at Bs 130— Court Fees Act (Vll of 1870) S. 
7, Sub-S, 4, Ois (c) and (dj— Suits Valuation Act 
(Vll of 1877), S 8 — Reff^rence to the High Court 
by the Resident— Civil Procedure Code (Act V of 
1908), S. 116— High Court of Bombay-Revisional 
powers; 


The plaintiff sued for a declaraHon and injun- 
ction with regard to certain property worth up- 
wards of Rs. 60,000. The claim was valued at Rs 
130 and the plaint was engrossed on a stamp pa- 
per of Rs. 10 under the provisions of the Court- 
Fees Act,S. 7, Sub-S (4), Ols (c) and fd). The first 
Court relected the claim on the ground that the 
plaint was not properly stamped. The plaintiff 
appealed to the Court of the Political Resident at 
Aden and shortly after this the plaintiff applied 
under S. 8 of the Aden Act II of 1564 for reference 
of the following questions in the appeal for deci- 
sion of the High Court of Bombay, namely: “Is 
the plaint sufficiently stamped, and was the order 

of the Court, rejecting the plaint under S. 54, Cl, 
(6), of the Civil Procedure Code without making 
an order as to what the requisite stamp should be, 
legal?”. The Resident, however, dismissed the 
appeal under S 651 of the Civil Procedure Code, 
1882: ReM that the Resident’s Court was subor- 
dinate to the High Court of Bombay which had, 
therefore, the power of revision, under 8. 115 of 
the Civil Procedure Code of 1908, with regard to 
questions that should be submitted by the Resi- 
dent under S. 8 of the Aden Act It of 1564. RelcJ 


further^ that as under S. 16 of the Aden A<^t, the 
Court of the Resident was to be guided by the 
spirit and principle of the laws and Regulations 
in force in the Presidency of Bombay and admi- 
nistered in the Courts of that Presidency not esta- 
blished by Royal Charter, and in the High Court 
in the exercise of its jurisdiction as a Court of 
Appeal from these Courts, the provisions of the 
Suits Valuation Act, S. 5, are “the law for the 
time being in force fo^ the valuation of claims” as 
required in S. 5 of the Aden Act XI of 1864. Reid 
fyrfim that the assuming that the plaintiff’s 
claim Bad been correctly valued tinder the Court- 
Fees Act, as appeared^ to be the case on a consi- 
c(eratioa of the reported decisions of thisi High Court, 
cMtn estimated accordihg to the law for the 


Bkagdari Act cBombayi-Oenci^. 


tim<* being in force would be Rs, 130, and was. 
therefore, a claim which did not fulfil the require- 
ments of S. 8 of the Aden Act, so as to give the 
plaintiff a right to demand the statement of the 
case upon any question of fact or law arising in 
her suit. Rahimbai Jamalbhoy v Maj*iam 
Abdul Rasool. (1909) 12 Bom L R 149« 

34? Bom 267. 


Bhagdari Tenures. 

See (1) Cases un ier B >mbay Act T of 1862, 

(2) Custom. 

(3) Settlement — Mode of Settlement. 

(4) Bhagdari Narvadari Act. 

1 — An allegation by the defendants, who cul- 
tivated lands admittedly included in the plaintiff’s 
hhag. that they held independently of the hhag” 
da/% and as tenants of the Government, paying 
assessment, and assessment only to the Govern- 
ment, is inconsistent with the tenure of a hha^- 
dan village. If not inferior Wmgdan they must, 
from the constitution of Bha/idan villages, be 
treated as (janofias or tenants, and liable to pay 
rent to the bha/jdar. Edulji v Muhamad. 

1880 P J 167. 

2 -Succession — Custom — Males in preference 
to females— .Not judicially recognized— Should be 
proved by evidence. 

Held^ that the custom whereby in the District 
of Broach male relations succeed as heirs in Bhag- 
dari villages in preference to daughters had not 
yet received such j udicial recognition as would 
have entitled the Court in the absence of any 
pleading of the custom, and without any evidence 
of its existence in the village where the property 
is situate, to assume that the custom existed in 
the particular village. Adarji v Bai Hani, 

1894? PJ 171 


3 —Succession— Custom— -Daughter and dau- 
ghter’s sons excluded— Widow of brother of last 
male holder succeeds. 

In the village of Amanpux in the Broach Dfs^ 
trict there is a custom whereby daughters and 
daughter’s sons are excluded from succession by 
male members of the Bhagdari family; the Widow 
however of the deoeasf^d brother of the last 
holder succeeds and is not excluded by male 
aU as such succession has not the 
the property out of the Bhagdar% lAmiJly# 

Bai Jivi y Baavan. 1* J IBS. 






663 


DBSAI’S OBNT. OIVIL DIOBST I811-19i2. 664 


Bhagelipana Lease. 

Sc5C Lease, 

Bhajan, 

1.— Notes — Legitimate trade — Malice. 

I hough a legitimate calling or trade may in- 
volve a serious nuisance by noise, it does not render 
that noise non-actionable, in other words, noise 
does not necessarily become non-actionable merely 
because it is an incident of a legitimate trade. 

In determining whether an actionable wrong 
has been committed and what measure of relief 
should be granted, the existence or non-existence 
of malice is a material consideration. Hari v 

8 Bom L R 89. 

Bhale Sultan Chattris. 

1— Custom excluding daughters from Inheri- 
tance. 

the evidence adduced in this 
case proved the existence amongst the Bhale 
Sultan Chattris in Oudh of a general custom ex- 
cluding daughters and their issue from inherit- 
ance. Bajrangi Singh v Manokarnika Bakh- 
«h Singh. 12 C W N 74. 

Bhandara Ceremony. 

Sec Hindu Law, 

Bhaoli Rent-Road Cess. 

See Bengal Oess Act S. 30 

11 C W N 211. 

Bhatta. 

1.— I’ayment of— 'J’imo from which limitation 
runs— Limitation Act, Sch 11 art 179 (4). 

Payment of bhatta is not sufficient to consti- 
tute the time from which the period of limitation 
would begin to run under the Limitation Act 
Sch II, art. 179 (4). Maluck Chand v Bechap 
3 Bom L R 275=25 Bom 639. 
Notes.— Diet 28 Mad 399; Refill Bom L 
E 730. 

Bhet Begari, 

Sec Oo-sharers— Suit by co-sharers, 

15 C P L R 14. 

Bhinna Gotraja Sapindas. 

See Hindu Law (Inheritance). 

Bhoker. 

See Contract Act 1872, Section 30, 


Bhootan Duars Act (XVI of 1869). 

1. — Schedule and rules under Act — Bhutan 
Duars’ Repealing Act (^Bengal Act YII of 1895). 
S 3— Civil Procedure Code (Act XIV of 1882), ap 

plication of, to Bhutan Duars Minors, Fraud 

against — Suit to obtain relief against fraudulent 
transfers effected, and entries made in the re- 
cord-of-rights under Act XVI of 1869 during one’s 
minority. 

The plaintiff’s father died, possessed of a 4 anna 
share in a jote in Bhutan Duars.During their mino- 
rity their elder brothers sold that iote to first three 
defendants in fraud of the rights of the plaintiffs, 
and the purchasers took possession of the jote 
accordingly and had entries made in their own 
names in the record-of-rights. The plaintiffs 
brought this suit under Act XVI of 1869 against 
the defendants to recover their share in the joto, 
The lower Appellate Court, without going into 
the merits, dismissed the case as not cognizable 
in view of the provisions of Act XVl of 1869 and 
the Repealing Act VII of 1895. On appeal there- 
from,^Be/d, that the notification extending the 
Civil Procedure Code to Jalpaiguri had not the 
effect of introducing the Civil Procedure Code to 
I the Bhutan Duars, although the latter are a part 
of Jalpaiguri, inasmuch as Act XVI of 1869, which 
was then in force in the Bhutan Duars, excluded 
that jurisdiction in express terms. But the effect 
of the repeal of Act XVI (without any qualifica- 
tion) by Bengal Act VI I of 1895 has left the Civil 
Procedure to be administered in the Bhutan Duars. 
That the plaintiffs are not precluded by the en- 
try in the record-of-rights from obtaining relief 
against the defendants. An entry in a record 
under Act XVI of 1869 in order to be conclusive 
evidence of any right interest, or other matter 
must be one which has been honestly and fairly 

obtained. Brojo Kan to Das v Tufaun Das. 

4 C W N 287. 

Bhouli Rent. 

Sec Rent in kind. 

Bhouli Tenure. 

See (1) Bengal Rent Act IS69, s 52 

2 Cal 374, 

(JJ) Rent in kind. 

Bhuinhari Register. 

See Evidence-Civil Oases Miscdllaneous 

Documents— Registers. 19 Calc 91 
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Bhutan Duars Repealing Act VII of 
1895. 

Notes.~Rep Act 1 of 1903, 

Bhuttees. 

‘Childless widow— Custom — In- 

heritance. 

Meld, that it is not proved that there is any 
custom amongst the Bhuttees under which a 
childless widow inherits no share if there be a 
nephew. Doolee Bibi v Shoojayct Khan 

F C’s S C 1. 

Bhyachara. 

See Tenure, 

8.— General hypothecation of moveable and 
immoveable property, 

A bond which does not specify the property 
alleged to be hypothecated, but merely engages 
that the debt maybe realized from the moveable 
and immoveable property of the debtor, held, not 
to operate as a mortgage. Mahamadju v Jai 

P R 74 of 1878. 

Bias 

See(l) Judge. 

(2j Transfer. 

Bicycle. 

See Madras Municipal Act Soh B 

19 Mad 83. 

Bid. 

Sec cases under: — 

Sale in execution of decrcp. 

Bidder and Purchaser. 

See Sale. 

Bidders at Court-sale. 

Sec Sale in execution of Decree-Bidders. 

14 Mad 235. 

Bidder without permission of Court. 

Sec Sale in execution of decree. 

Bigamy 

Sec cases under;— 

f 

(1) Divorce Act. 

(2) Conversion. 

(3) Marriage. 

(4) Hindu Law Marriage. 

(6) Hindu Law Conversion. 

(6) Mahomedan Law Marriage* 


BUI drawn in name of firm. 

See Bill of exchange. 

Bill in legislative Council, debate 
on. 

See ^Statutes, Construction of. 

Bill of costs. 

See (1) Costs. 


(2) Attorney and Client. Case No f6>. 

3 B L R 0 C 96; 3 Cal 473. 

(3) Costs -Taxation of Costs. 

(4) Limitation Act, im, Art 84 f ig/i 

art 85 ) 

1 — Taxation, of. 

A party chargeable with a bill of coat* ha. 
power to apply to have his attorney’s bill taxed 

M h ‘o the attorney to apply 

to have h:s bil taxed w.thout the consent of the 
party chargeable therewith. p... .. 

'■""•ft 

BUI of exchange. 

—Power to issue — 

See Company-Powers, Duties, and Liabili- 
ties of Directors. 

—presumption of payment. 

See Shipment. 


BUI of exchange. 

1 Evidence of dishonour and of present- 
menfc l 

2 Notice of dishonour 2 5 

3 Accommodation acceptor 8 7 

4 Failure of payment at sight 8 

6 Suit on bill by indorsee for value 
against acceptor 9 

6 Remission of, for sale for specific pur- 

pose 10 ^ 

7 Agency il 

8 Endorser, Liability of 12 

9 Liability of Drawer 13 14 

10 Drawer’s right to maintain a gait 
15—16 

11 Invalidity of assent signed on eoidet 

of bill 17 

12 liability of banker for payment of for- 
ged cheque 18 




f 
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Bill of Exchange-C?on«i. 

Evidence of Bislionoup & of present* 
m.ent--Cmcld 

13 Liability of indorsee 19 

14 Necessity of re-indorsement 20 

15 Plea that payee being a mere benami- 
dar is not entitled to sue 21 


Bill of Exchange. 
See (1) Decree 


of Decree— Bill of 


( 2 ) 

(3) 

W 

(5) 

( 6 ) 

(T) 

( 8 ) 


Form 
Exchange. 

Cases under Hindu Law — Contract 
—Bill of Exchange. 

Interest— Miscellaneous Caae« — Bill 
of Exchange. 

Limitation Act, 1877, Art 69. 
Mahomedan Law — Bill of Exchange. 
Parties— Parties to Suits— Negoti- 

able Instruments. 

Promissory Note. 

Stamp Act, 1879, scb I art II. 


( 1 ) 


Evidence of dishonour and of present- 
ment. 


1 — Noting on bill 

The mere noting on the bill, even if it disclose 

the name of the notary in full, is not evidence of 
the presentment or of the dishonouring of the 
bill. Bomhay City Bank v Moonjec Hurri- 
Doss. Bourke 0 C 274 

(2) Notice of dishonour. 

2 — Beasonable notice. 

In an action brought in the district of Patna 
against the indorser and acceptors of bills of ex- 
change, after a part-payment by the acceptors, 
no objection having been taken as lo the misjoin- 
der of defendants, and the Judge having omitted 
to find whether the indorser had received notice 
of dishonour or not,— -Ueld the case must be re- 
manded to ascertain first, whether notice had 
been given within reasonable time, and, if not, 
whether thereby the indorser had been injured or 
exposed to material risk of injury ; and secondly 
whether (English law not being applicable to the 
case), by the usage of merchants at Patna, a 
part-payment by the acceptors and receipt by the 
plaintift discharged the indorser from liability. 
Gopal JDas v AH. 3 B L R A C 198. 

S. 0. after remand. AH v Gopal Boss. 

13 W R 420. 

Notes:— Ref: 7 B L R 431. 

3 — Reasonable notice. 

Even when English law regarding bills of 
exchange does not apply, the holder of the bill is 


Bill of Exchange-Con^^f. 

C2) Notice of dishonour— 
bound to give the maker notice of dishonour in 
reasonable time. If the maker, for want of no- 
tice, has sustained injury or risk of in jury, he is no 
longer liable. Pigue v Golab Ram. 1 W R 75. 
Jeetun Lall v Sheo Churn. 2 W R214. 

Notcs:-Fol: 12 C L R 333. Ref: 7 W E 0 
431; 3 B L R 198. 

4— Reasonable notice. 

Ordinary notice of the dishonour of a bill of 
exchange drawn in India'and payable in Eng- 
land should be posted by the first mail which 
leaves England after the dishonour of the bill. 
Uncovenanted Service Bank v Duffin. 

3 N W 99. 

5 — Dishonour of cheque taken in payment 
of bill of exchange when due. 

The defendant endorsed to the plaintiff a bill 
of exchange drawn by N S & Co and accepted by 
G N iS: Co. The bill, at the time it was endorsed 
to the plaintiff by the defendant, bore the previous 
endorsement of N S & Co to the defendant. The 
bill fell duo on December 3rd, 1870, which was a 
Saturday, and on that day the plaintiff sent his 
jemadar to 0 N Oo the acceptors to present the 
bill for payment. The bill was taken by A, one of the 
members of the firm of 0 N & Co., who gave a 
cheque for the amount and took a receipt from 
plaintiff’s jemadar, striking out the signature of 
0 N ck; Co as acceptors, but without the plaintiff’s 
consent, I he plaintiff’s jemadar took the cheque 
immediately to the bank, but the bank was closed. 
Thereupon heretuTn^^d to 0 N Co; and 
informed them that the bank was closed 
and demanded cash. The plaintiff alleged that it 
was then stated that the cheque would be hono- 
ured on Monday. The plaintiff’s jemadar then 
went and informed the gomastha of the plaintiff 
of what had been done. The plaintiff’s gomash- 
ta sent him to the defendant’s firm to give him 
notice of what had taken place. It was alleged 
that at this interview the defendant’s liability was 
admitted in case the cheque was not honoured, and 
the plaintiff’s jemadar was advised to wait until 
Monday, the defendant stating that he also had 
a cheque for Rs7,000 from C N Ai Co. This was 
denied by the defendant. On Monday 5th Decem- 
ber, the cheque was presented to the bank for 
payment, and was dishonoured. The plaintiff’s 
gomaslita went to the defendant’s koti, and gave 
notice of the dishonour of the bill and cheq^ue, 
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Bill of Exchange-Cowifi?. 

(2) Notice oi^ishonovit—ConcU, 

and asked him to pay the amount of the bill. 
The defendant ask^d fox the bill, and the plain- 
tiff’ t gomast ha went to r N & Oo , and brought 
back the bill, with the name of C N & co., which 
had been struck out, replaced. The defendant, 
seeing the bill was overdue, refused to pay the 
amount. The cheq|ue was thereupon returned to 
C & Oo., and the bill retained by the plaintiff, 
who, on 6th December, caused written notice of 
dishonour to be given to the defendant. JTeld 
that the che(iu 0 must be taken to have been 
merely a conditional payment, and when it was 
dishonoured, the liability of the original bill re- 
vived, Ileld^ also, that reasonable notice of dis- 
honour was given, whether the bill to be taken 
to have been dishonoured on the Saturday or on 

the Monday. Samarimull v Bhairo Dan 

Johurry. 7 B L R 431 

Gopinatti v Abbas Hossein. 

7 B L R 434 note. 

(3) Accommodation acceptor. 

6— Survey — Accommodation acceptor — Dis- | 
charge for survey — Equitable mortgage — Trust I 
lor the bcnefit of creditors— Contract Act (IV 
of 1872) Ss. 132, 139— Evidence Act (I of 1872), 
S. 92. 

Certain bills of exchange drawn by A in 1870 
and 1873, were accepted by B for the accommod- 
ation of A, and endorsed by him to the Bank of 
Bengal. In May 1876, A, by letter agreed to exe- 
cute a mortgage of a certain portion of his pro- 
perty, consisting of a share in a Privy Council 
decree, to B, and in the meantime to hold such 
property at the disposal of B, his successors and 
assigns. A became unable to meet his liabilities 
and in August 1576, executed a conveyance of all 
his property to the Official Trust for the benefit 
of his creditors. The bank assented to and 
executed this deed after it had been assented to 
and executed by some of his other creditors. The 
deed did not contain any composition with or 
release by the creditors, nor any agreement on 
their part not to sue A. In a suit by the bank 
against B as the acceptor of the bills, — Held that 
B was not precluded by the provisions of S, i$2 
of the Contract Act and 8. 92 of the Evidence 
Act frbm pleading that be was an accommoda- 
tlfm acceptor oulyi bet that the letter of the 1876 


Bill of Exchange-Cflw^i. 

(3) Accommodation acceptor— Cnwdi?. 
May was a good equit'^ble mortgage, and that B 
was not thereafter entitled, as against the Bank, 
to the equitable rights of an accommodation ac- 
ceptor. Held further, that the trust did not im- 
pair “the eventual remedy” of B, and that there- 
fore he was not discharged from his suretyship 
under the provisions of s. 139 of the Oontraef Act 
Pogose V The Bank of Bengal 3 Cal 174. 

Notes.— Dist: 13 Mad 172; 8 0 W N lOL 

7— Bill of exchange— Holder and acceptor — 
Accommodation acceptor — Con -tract to treat the 
acceptor as surety-Principal and surety. 

The general rule is that the acceptor 
fof a bill of exchange is the princi- 
pal debtor and the drawer the surety, 
A contract to the contrary may be entered into 
between these two parties inverting their posi- 
tions, and such a contract may be proved in pro- 
ceedings between them. No such contract can be 
set up as between the acceptor and the holder. 

Mere notice of the defendant’s position as an 
accommodation acceptor is not sufficient to pre- 
clude the holder from treating him as a principal 
I debtor. He cannot be sO precluded, in the absence 
I of evidence proving that there is a contract under 
! which he is bound to treat the acceptor as a sure- 
ty. Bcllcw V Bank of Upper India Limited 
Lucknow. IS 0 C 206=7 Ind Cas 727. 

(4) FAILURE OF PAYMENT AT SIGHT. 

8— Liability of parties to draft— Effect of 
acceptance. 

Immediately on failure of payment of a draft 
at sight, whatever may be the real state of the ac- 
count between the drawer and drawee, the former 
becomes liable to the payee for the amount 
which would place him at the stipu- 
lated time and place in the same 

position as if the money had been duly paid. 
Where there is no acceptance, no cause of action 
can arise to the payee against the drawee. 
the legal relation between the drawer and 
payee altered by a partial acceptance, the cottfelict 
being in its nature indivisible; much less cawmj 
mere promise to pay part at a future time in any 
way satisfy the payee’s claim, or postpone 
right to reimbursement of his loss Jroto Ibe 
drawer. Sheth Kahandas r 

Bahyabhai 3 

Notes.- Bistr 32 m 118^ 
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Bill of Exch&YlQe-Oantd. 

(8) SUIT ON BILL BY INDORSEE FOR 
VALUE AGAINST ACCEPTOR. 

9— Sale by indorsee of goods against which 
bill drawn— Acceptor entitled to credit for amount 
of prtxseeds of sale. 

J consigned goods to defendant, and for the 
price drew on the defendant two bills of exchange 
each for the sum of Rs 1,406-1: 0, payable thirty 
days after sight, which were duly accepted by de- 
fendant. J indorsed the bf Is for value to the plaint- 
iffs, who, in default of payment by defendant 
sold the goods and credited him the amount reali- 
zed. ^fter giving him credit for the amount, 
thfere remained due by the defendant to the pla 
intiffs, in respect of the said bills, a sum of 
Rs 1,017. The plaintiffs abandoned Rs 17 of this 
amount, and sued the defendant for R 1,000 in 
the Small Cause Court at Bombay. In that suit 
the defendant pleaded that the goods, in respect 
of which the bills were drawn, were damaged, 
and that he had, therefore, refused to accept them 
as he was entitled to do. The Judge thereupon 
dismissed the suit on the authority of 
6 Bom., 0. 0., 53, holding that 

the plaintiffs could not under the circumstances, 
give the defendant credit for the goods, and that 
the claim was not, therefore, within the jurisdi- 
ction of the Small Cause Court The plaintiffs 
then brought the present suit m the High Court 
upon the bills of exchange, alleging that they 
held the proceeds of the goods for the consignor. 
The defendant contended that m no case could 
the plaintiffs recover from him more than the 
amount of the bills, less the proceeds of the goods. 
Meld that the defendant was entitled 
to credit for the net proceeds of the sale of the 
goods. The plaintiffs had by the sale already reali- 
zed part of the amount due to them ; and to 
allow them now to recover from the defendant 
the whole amount due on the bills would 
be to permit thorn to realize this part 
of their claim a second time : in that case 
they would be bound to hand over the amo- 
unt so realized to the drawers. But the drawers, 
when they negotiated the bills with the plaintiffs 
got all they were entitled to, and would have to 
account, inequity, to the defendant for any- 
thing further obtained by them. Meld, therefore, 
that the defendant was exonerated to (he amount 
of the proceeds of the goods, but was liable for the 
remainder of the sum claimed by the plaintiffs. 

Bmk r Abaul Ragman, 6 Bom 1 


Bill of Exchange-Oonw. 

(6) REMISSION OF, FOR SALE FOR SPECI- 
FIC PURPOSE. 


10— Property in bill of exchange— Sait for 
value of, on misappropriation. 


Where bills of exchange are remitted for sale, 
and the proceeds directed to be applied to a 
specific purpose, the property in the 
bills remains in the remitter until 
the purpose for which they were remitted is 
satisfied. And where the money realized by the 
sale was wrongfully applied by the agent, it was 
held by the J udicial Committee fafiirming the 
judgment of the Court at Calcutta) that the 
remitter was entitled to recover the value of the 
bills in assumpsit, upon an indebitatus count 
from the purchaser of them, who had notice of 
the purpose for which they were remitted, and the 
misapplication of the proceeds by the agent. 
Mutty Lai Seal v Dent 5 Moore’s I A 828. 


(7) AGENCY. 


11 The drawer of a till of exchange cannot 
plead agency, unless it is shown on the face of the 
bill that he drew it as an egent, 

Kishen. 


Pigou V Ram 
2 W R 301. 


Notes.-Fol: 12 0 L R333. List: 7 W R 4(2 

(8) ENDORSER, LIABILITY OF. 

12— Held that an endorser of a bill is in the 
nature of a new drawer, and is liable to the hoi- 
der in default of acceptance or payment by the 


drawer ; and that an endorser cannot be absolved 
from liability because the drawer was exonerated 

or not impleaded. Jnmns. Das v Mehur 

1 Agra 182. 


(9) Liability of Drawer. 

13— Liability of Drawer— Dishonour of bill- 
Until dishonour, the drawer ot a bill of ex- 
change has no liability and no debt. Miller y. 
National Bank of India, 19 Cal Ms! 


Notes:— Ref: 20 Bom 133. 


14— Negotiable Instruments Act ( XXVl of 
1881), s. 17— Drawer and drawee the same per- 
son-Forged endorsement of payee-Payment by 
drawee on forged endorsement — Liability of 
drawer— Ambisruous instrument — Election ta 
treat it as a promissory note.— % 
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(9) Liability of Drawer— 

On the 29feh April 1889, <-he plaintiS’s brother- 
in-law, E, purchased from the defendant’s branch 
at Mauritius a b’’l of exchange drawn on their 
Bank at Bombay payable on demand to the plain- 
tiff’s order in Bombay. The bill was on the 
following terms:— “The New Oriental Bank Cor- 
poration, limited, Mauritius, 29th April 1889. On 
demand pay this first of exchange ( second of 
same tenor and date being unpaid) to the order 
of Sulleman Hussein six hundred and forty 
rupees for value received. For the New Oriental 
Bank Corporation, Limited. To the New Oriental 
Bank Corporation, Ifimited, Bombay”. E sent 
the bill by registered post to Bombay addressed 
to the plaintiff. During its transmission it was 
stolen. On the 18th May it was presented by 
some person to the defendant’s Bank in Bombay 
bearing a forged endorsement in blank of the 
plaintiff, and it was paid by the Bank. The plain- 
tiff, as soon as he heard of the loss of the bill, 
made inquiry at the Bank, and was told that the 
bill had been paid. On being shown the endorse- 
ment, the plaintiff pronounced it to be a forgery, 
and demanded payment of the bill, which the 
Bank refused. He thereupon filed this suit again- 
st the Bank as drawers of the bill, Beld^ (i) 
that the document was an “ ambiguous instru- 
ment” within the meaning of a. 17 of the Negoti- 
able Instruments Act (XXVI of 1881), and that 

the plaintiff had elected to treat it as a bill of 
exchange. (2) TUat, treating the document as a 
bill of exhang'', the defendants, as drawers, were 
(^charged by the payment to the ie facto holder 
who presented it for payment. 

Sulleman Hossein v. New Oriental Bank 
Corporation, 15 Bom 267. I 

Notes:— Con: 16 Bom 376. 

ClO) Drawer’s right to maintain a suit. 

15 Bill of exchange — Failure of acceptor to 
pay— Suit for oompeusation— Maintainability by ; 
drawer— Plea involving collateral enquiry. 

Plaintiffs drew a bill upon a bank, which was 
Accepted by the defendants, for value of certain 
articles supplied to the defendants, and at the 
same time, plaintiffs guaranteed to replace defec- 
tive articles, if any, supplied by them. On the 
lill being presented for payment, the defendants 
dishonoured it on the ground that the articles 
vsiere defective. Plaintiffs sued the defendants 
i^ou the bill, without the bill having been assign- 
ed to them by the Bank, 

11 C. C. 43 


Bill of Exchange-Uow/rf, 

(10) Drawer’s right to maintain a 
suit— 

ZTcZd, that the plaintiffs being drawers of the 
bill were parties to the same, and having 
suffered loss by the failure of the defendants as 
acceptors to pay the amount of the hill at matu- 
rity, were entitled to be compensated by the de- 
fendants under S. 32 of the Negotiable Instru- 
ments Act, 1881. 

also, the amount due in money in res- 
pect of the defective articles supplied cannot be 
asceitaiued without collateral enquiry and the 
defendants cannot therefore raise this plea of 
failure of consideration in these proceedings, un- 
der B. 45 of the Act. 

Messrs Schroder Smidt & Co. v Messrs J. 
Svamour & Co , 2 Sind L R 58. 

16— Letter of credit— -Change of the bill from 
document against payment to documents against 
acceptance— Change made without the consent 
of the drawer — Drawee refusing to pay— Liabi- 
lity of drawer. 

The plaintiff purchased a bill of exchange 
drawn by the defendant on the firm of Schmolze 
Richman & Co. of London in terms of a letter of 
credit isoued by the latter at the instance of T. 
Smart & Co. of London. The bill of exchange 
was accompained by bills of lading and invoice 
of the consignment and was sent to the plaintiff’s 
office at London. It was marked D. P,, i. e , 
documents to be delivered against payment of the 
hill, Tae drawees refused to accept the same, on 
the ground that the terms of the letter of credit 
was T) A,, ( e , documents against acceptance. 

The plaintiffs, with the consent of the agent 
T. Smart & Co of London subsequently changed 
the bill into D. A., which was then accepted by 
the drawees. The bill fell due on the 15th Fe- 
bruary 1901, when the drawees having failed in 
the meanwhile refused payment. The plaintiffs 
then brought a suit to recover the amount of the 
bill of exchange from the defendant. 

Eeld^ that the common intention of the par- 
ties was tuat the bill should be treated as D. P.^ 
and the alterahon made in London without the 
consent and cuntirmauion of defendant made it 
impossible tor the plaintiff to recover. y. 

National Bank of India, 5 Bom L R 5R4, 

See also Cases under:— 

I Negotiable InAtrdmeut*# 






1 
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Bill of Exchange-C»M^<?. 

(11) Invalidity of assent signed on 
copies of bill. 

17— Bills of exchange— Accpplance by dra- 
wee — Acceptance taken on copies of bills not a 
valid acceptance— Bills endorsed ov6r to a dra- 
wee in case of need — Holder in due course— The 
drawer can maintain the suit without disclosing 
his principal as a holder in due course— Bills ac- 
cepted need not be dishonoured— and protested 
—Liability of acceptor at maturity of the bills— 
Assent not signed on hills but on copies— Assent 
not valid: — 

The plaintiff sued to recover on certain bills 
drawn on the defendant and endorsed over to 
the plaintiff, the defendant havum failed to pay 
them. In one of the suits, the acceptance by the 
defendant was signed upon the original bill, but 
in others it was merely on copies of the bills. The 
lower appellate Court threw out the first suit on 
the ground that the plaintiff was suing as agent 
for the London firm Franci« Times and Co., with- 
out disclosing his principals, so that the suits 
were defective in form, and secondly that tin* 
suits were not competent as the bills had never 
been dishonoured and protested. The remaining 
suits were dismissed upon the ground th it the 
acceptance was written on copies of the bills. 
JSeldy (1) that the bills were endoised ovei to the 
plaintiff by the Bank in whose lavour they were 
drawn, so that he was a holder deriving title 
from a holder in due course, and as such he was 
competent to sue under S 5,-1. (2) That bills 
were made payable in Bombay and consp(|uentIy, 
under Ss. 134- and 32 the acceptor became liable 
at the maturity of the bills. Presentment is not 
necessary to charge the acceptor. The acceptor 
was the principal debtor and his liability was in- 
dependent of presentment. (3) That whtieas 
S. 7 lays down that the acceptance shall be sign- 
ed either upon the hill or upon one of its parts, 
the defendant’s assent was signed only upon co- 
pies of the bdl and a material requirement of the 
law was omitted with the result that there was 
no valid acceptance. 

Ardeshir Sorabesha Moos v. Khtishal Das 
Goktildas, 32 Bom 24*7 = 10 Bom L R 268. 

(12) Liability of banker for payment of 
forged cheque. 

18 .— Cheque— Payment by banker forged 

QiisfcPWor’p liability,^ 

, ^ 
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Bill of Exchange-Con^d. 

(12) Liability of Banker for payment 
of forged cheque— 

A banker cannot; make his customer liable for 
his own payment of a forged cheque except in 
case of negligence imputable to the customer. 
(1287) 4 Bom 253 dish 1896 A C 514 ref. 
Bhagwan Das v. Greet 31 Cal 249. 

(13) Liability of indorsee 

19. — Forged indorsem'^nt — Liability of indor- 
see — Holder in due course-— Act XX¥i of 1881, 
Sections 8, 9, 15, 16. 

One M, D. purchased a bill of exchange pay- 
able to the order of G, from one N., who had 
stolen ft, and who, representing himself as G., 
indorgwi the bill in G.’s name to M. D , who act- 
ed in good faith, believing N.’s representations 
to be true, and giving value for the bill. M. D. 
Oien negotiated the bill, and a person deriving 
title from him received payment of the sum pay- 
able to G. 

Held, that there being no indorsement by 
G , who was the “ holder” as defined in Section 8 
of the Negotiable Instruments Act, and it being 
impossible to regard N.’s forgery of G.’s name as 
an indoisement, N. having no power to indorse, 
M. D. was not the “indorsee” of the bill and 
could not be hold to be its “ holder in due 
course,” and was therefore liable to G. for the 
value of the bill, Gobinda y Maya Das. 

P R 28 of 1884. 

(14) Necessity of re- endorsement 

20. — Bill of exchange endorsed to one party 
— Dishono ir— -Re-endorsement to drawer, if a 
condition necessary to drawer suing the ac- 
ceptor. 

J drew a bill of exchange to his order and S 
accepted the bill. J endorsed the bill to 0. and 
Co. When the bill was presented for payment, 
it was dishonoured and duly protested for non- 
payment. Then 0. Co., debited J’s account 
with the amount of the bill and returned the bill 
to J without re- endorsing it. 

In a suit by J, to recover the amount of the 
bill from S, the acceptor, objection was taken 
that, as C, & Co. did not re-endorse it to J, J had 
no right to sue. 

that, even in the absence of al re-qndor- 
sement to hp tp 

f 
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Bill of ExchdLnqe-Ooncid. 

(14) Necessity of re “endorsement- fh/a U. 

who has failed to carry out the agreement be 
entered into under the terms of the bill, 

James & Co. v. Scott. 36 Cal 291= 

1 lad Cas 972. 

(15) Plea that payee being a mere benami- 

dar is not entitled to sue. 

21. — Negotiable —Instruments Act (XXVI of 
1881) Secs. 8, T8 — Promissoiy note, suit on — 
Defence,— 'Plaintiff a Benamidar, validity of. 

Meld^ that it is not open to the def^^^ndant in a 
suit on a negotiable instrument to plead that 
payee named in the instrument or the indorsee 
as the case may be is a mere benamidar and not 
entitled to sue. 

The provisions of the Negotiable Instruments 
Act, 1881, preclude the maker when s^ed on the 
instrument from pleading discharge by payment 
to any one bnt the holder i. e. the person named 
in the note. (21 Mad 30; 28 Mad 205; App; 7 
Mad L J 61; 21 Mad 891 overruled. 23 Mad .597. 
expl; 2 0 W N 286; L R 9 Cb G35; 1 Q B 97, 5 
C B 583; Ref.). Subba Narayana Vathiyar 
V K Ramasawmi Iyer 1 M L T 377 F B= 
16 ML J 508=30 Mad 88. 

Bill of exchange, admissibility of 
in evidence. 

See (1 ) Stamp Act 

(2) Evidence— Ctvil cases 

Bill ofLading 

1 Varying bill of lading 1 

2 Ship in port only on Sunday 2 

3 Liability of shipmaster 3 
i Construction 4—38 

(IJ Vai>yi£ig bill of lading 

1.— Shipping order— Custom . 


Bill of Lading-C'oni'il. 

(1) 'Vaipying bill of Lading’-^Concld. 

with the terms of the shipping order. Gentle 
V Thomson 1 Ind Juf 0 S 69, 

(2) Ship in port only on Sunday 

2 — Non«delivery of goods —Lord’s Day Act, 
29 Cha*^ II c 7. 

Ihe owners of a steamer by their bill of lad- 
ing stipulated that they would not land specie, 
but would deliver it on presentation lof bills of 
lading, or carry it on at the consignee’s risk, if 
delivery were not taken during the steamer’s 
stay in port. The steamer arrived in port late on 
Saturday, and sailed at daybreak on Monday 
without delivering the specie shipped by the 
plaintiff, who sued for damages. Seld that the 
Lord’s Day Act, 29 Chas. II, ch, 7, did not apply 
to Moulmein; and tha<-, even if it had done so, it 
could not prevent the shipowners from availing 
themselves of the stipulation they had made, and 
that no action for damages was maintainable 
against them. Grasemann v. Gardner 

3 W R Rec Ref 3 

Notes.— Ap- 4 M H 0 R 359; 5 B H 0 R 

176. liQf; 33 Cal: 613 = 10 OWN 551 = 
3 0 L J 676. 

(3) Liability of ship master 

3. — When a shipmastsr undertakes that 
goods shipped by him shall be delivered subject to 
the exceptions and conditions mentioned in a bill 
of lading, in good order and condition, he takes 
upon himself the consequences and contingencies 
other than the exceptions expressed in the bill of 
lading, or which are implied by law. ShetUff 
V, Scott 22 W R 89 

Notes.— Ap: 19 All 253 F B. List: HOLE 
352. Ref: lCWN2i;6CLJ 362. 

(4) Construction. 


I 


In a suit instituted by a shipper to obtain bills 
of lading from the captain, in accordance with 
the terms of the order granted by the ship’s 
charterers , — Eeld that the captain was entitled 
to vary the bills of lading in respect of any 
excess of measurement over the dimensions speci- 
fied fn the order, and that an alleged custom, 
precluding anch variation, after the goods have 
be^in ffBoet^^d on boardship, was contrary to law. 
H Is th|a duty of the shipper to cbmply 


4.— River Navigation in India — Difficulties or 
casualties of navigation. 

Plaintiff sued to recover the value of certain 
hides which were lost in defendant’s fiat, !I$ie 
bill of lading contained, among other 
the words “difficulties or casualties of natigaton 
and all and every danger and accident olitfee 
rivf‘r and navigation whatsoeyer.” In evidoneb It 
was proved that the flat was destrCj'ed It some 


proieetioa embediM in the r|yb|„ 

'■V « 
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Bill of Lading •-Gontd, 

(4) Construction— 


Bill of hdAm^-Gontd. 

(4) Construction-' T ot?//?, 


oafirtiaUy was comprised among the exceptions in 
the bill of lading, and further that, having regard 
to the dangerous navigation of Indian rivers, 
parties entering into contracts of a similar natuie 
should protect themselves by insurance. 

Dhaunsec v India General Steam 
Navigation Co. 1 Ind Jur 0 S 125 = 


pect of the bill of lading freight. But something 
was due from the sub-charterer to the timechart- 
erers, for money payable under the sub-charter. 
And the time-charterers owned a month’s freight 
to the own«^rs. For the payment of this latter 
sum, the owners claimed a lien on the sub-charter- 
er’s sngar on board SS. Bombay: 



Held, (l)t bat under the circumstances the ship 
owners must be taken to have contracted with 
the sub-charterer that his sugar should be carried 
to Bombay in that ship on the terms of the bills 
of lading 

(2) that the bills of lading weie not mere re- 
ceipts for goods given to a charterer already bound 
to the ship-owner by a charter-party entered into 
between them and which the captain had no 
authority to depart from. 

(3) that, therefore, unless the fact that the 
sub-charterer had notice of the time-charter 
makes a difference, which on the tacts here made 
out, the bills of lading entitled him to have bis 
goods delivered to him on payment of the bills of 
lading freight. 

(4)that the words “without prejudice to this 
charter ” meant that the rights uf shipowners 
againat the time-charterers, and rne lersa, were 
to be preserved, 

Notice by a shipper of a charter-party has not 
th^; effect of incorporating into the bill of lading 
any terms which are inconsistent with it and 
j which the captain was not bound to embody in the 
bill of lading. If the charter-party shows that the 
captain exceeded his authority in signing the 
bill of lading, and the shipper knew this, he 
cannot enforce the terms of the bill of lading 
uncontrolled by the charter-party. If the shipper 
knew that there was a charter-party, and had an 
opportunity of reading it, and did not trouble 
himself about it, he might be treated as knowing 
its contents. 

A right to seize one person’s goods for another 
person’s debt must be clearly and distinctly 
conferred before a Court of Justice can be ex- 
pected to recognize It. 

Turnei* v Haji Gulam Hahomcd. 

6 Bom L H 743, confirming 3 Bom L R 510 

«28 Bom 573. 


1 Hyde 283. 

5— Time- charter— Sub-charter— Bill of lading 
freight — owner’s lien for unpaid money by 
time-charterers. 


• I By a charter entered into by the owners of 

SS. Bomby and Issabhoy Thaver and Co., the 
owners agreed to let and the charterers agreed to 
hire the ship for six calendar months. The condi- 
1 14 tions of the charter were, among others, the foll- 

i owing; — 


(4) The owners were to have a lien upon all 
cargoes for freight or charter money due under 
the charter. The ship was then sub-chartercd to 
t^e plaintiff for a round voyage from Saigon to 
Reunion and back from Mauritius to Bombay. 
Freight was to be payable for the whole voyage 
at the rate of Rs. 1-8-0 per bag of 168 lbs. calcu- 
lated only on the cargo, shipped from Saigon to 
Reunion. There was to be no freight payable by 
the sub-charterer to the time-charteiera for any 
other cargo. The steamer completed this voyag#^ 
and arrived at Bombay having on board a quan- 
tity of sngar put on board by the sub-charterer at 
Mauritius, and for which he had received bills of 
lading from the captain. The freight was prepaid 
by the sub-charterer in Mauritius; tlius when the 
ship arrived in Bombay nothing remained to be 
paid by the sub-charterers to the owners in res- 1 


(1) In default of the monthly payment of Rs. 
18, 000, the owners were entitled to withdraw the 
steamer from the service of the charterers with- 
out prejudice to any claim the owners might 
otherwise have against them. 

(2) The captain, though appointed by the own- 
ers, was to be under the orders and directions of 
the charterers as regards employment, agency or 
other arrangements. Bills of Jading were to be 
signed at any rate of freight the charterers or 
their agents might direct without prejudice to 
that charter. 

(3) The charterers were to have the option of 
sub-letting the steamer. 
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Bill of Lading 

A (4) Construction— 

I* 6— Insufficien'^y of package— Negligence.— 

I, Ihe defendants by a condition annexed to 

tbeir bill of lading stipulated that they should 
' not be responsible for leakage or breakage or 

other consequences arising from the insufficiency 
of the address or package.’^ The plaintiff shipped 
for conveyance from Hong-Kong to Bombay 
I certain goods on board a steamer of the defen- 

dants in packages which were proved to be in- 
sufficient. These goods in accordance with a 
condition to that effect contained in the bill of 
1 lading, were transhipped at Galle. On their 

being landed in Bombay, it was found that all 
the packages were broken, and in a much more 
damaged condition than is usual in the case of 
such goods carried from Hong-Kong to Bombay 
in similar packages. The contents had to a large 
extent escaped from tl>e packages, but were 
otherwise uninjured. Held that, under a bill of 
lading in the above form, the onus of proving that 
^ the packages were insufficient and that the injury 

jj which they had sustained was the consequence of 

I such insufficiency lay upon the defendants, but that, 

^ when the result of the evidence on both sides 

was to leave it m doubt whether the injury was 
I caused by negligence or was the consequence of 

the insufficiency of the packages, the plaintiff 
was not entitled to recover. P. & 0 Steam 
Navigation Co. v Somaji Vishnam. 

5 B H C 0 C 113. 

Notes.* — Eef: 3 Bom 120. 

7 — Insufficiency of package— Negligence, Evi- 
dence of, — 

The defendants carry between Hong-Kong 
and Bombay. By a condition annexed to their 
I bill of lading they stipulated that thej^ should 

. not be responsible for damage to goods arising 

I from insufficiency of package. The plaintiff 

i shipped certain goods in the defendants’ steamer 

f in packages which, though in fact insufficient, 

) were packages of the kind ordinarily used 

for the conveyance of such goods 
f from Hong-Kong to Bombay. On their 

^ being landed in Bombay, it was found that the 

^ packages were more or less broken, ond contents 

injured, and had to a small extent escaped from 
the packages. In an action brought to recover 
damages in respect of such injury, it was held 
that evidence of mercantile usage or of custom 
wotild be admissible to show that the ’ wolds 


Bill of Lading -^Oontd. I 

( 4 ) ConBtiPUCtion-~Contd. ; 

• insufficiency of package ” should not be taken i 

in their ordinary sense, but as meaning insuffici- ■ 

ent according to a special custom of the China i 

trade. also, that the evidence of those I 

packages being ordinary China packages, and of I 

such packages having always been carried by the | 

defendants without objection, was not sufficient, | 

in the absence of proof of negligence, to fix the j 

defendants with liability for damage done to ■ 

them, there being no proof that it had been the ; 

practice either of the defendants or any other i 

ship-owners protected by a similar clause in [ 

their bill of lading to make compensation for 
injury to goods contained in such packages. 

P <fe O. Steam Navigation Co. v Manickjee 
Naservanjee Padsha. 4 B H C 0 C 169. 

Notes:— Ref. 5 B H 0 R 0 113. | 

8 — Carriers by sea — Liability for damage to | 

goods. — 

Negligence — A steam navigation company 
was employed by plaintiff to carry cargo from 
Calcutta to Rangoon and to deliver it into the 
receiving ship, or to land it at the consignee’s 
expense, their liability ceasing as soon as the 
goods were free from the ship’s tackle. When 
the ship arrived at port, the consignee not having 
had his own boats alongside, the goods were put 
into other boats, one of which, through the negli- 
gence of the boatmen, was swamped and the con- 
tents damaged. Plaintiff sued for damages. BeU 
that, as defendants were not shown to have 
neglected the duty of taking reasonable and prop- 
er care in the selection of boats, they were not 
liable for the loss incurred. Bulloch Bpotlicri 
<& Co, V Toay Aung. 24 W R 74. 

9 — Exemption from damage occasioned by 

neglect of Company’s servants— Suit to recover 
goods destroyed— Contract Act s. 151— In a bill 
of lading, of a shipping company in which the 
plaintiff shipped two plate-glass cases there waff 
a clause to the following effect: — “ carried and 
delivered subject to the conditions after mentioned 
. , . loss or damage for any act neglect or default 
wliatsoever of the pilot, master or mariners or 
other servants of the company, etc., excepted’^ In 
landing one of the two cases was entirely dama^' 
ed on account of the negligence of the company’s 
servants, and so the plaintiff sued the defendant 
company for damage. The defendant company (who 
were not subject to the act) relied on the 
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Bill of Lading -CbnM. 

(4?) Construction— 

clause in their bill of lading, Held that the 
company were protected by their bill o! lading, 
the terms of which had been accepted by the 
plaintiff, Jellicoc V British India Steam 
NaTigation. Co. 10 Cal 489. 

Notes:— Kef: 1 M L T 387«16 M L J 573; 
80 Mad 79; 18 M L J 497; 32 Mad 95. 

10— Liability of, for negligence damage to 
goods— Bill of lading— Provision to exemption 
from liability, effect of. — 

The appellant’s goods some bags of rice were 
shipped in Bangoon in a steamer belonging to the 
defendant company, for delivery to his agents at 
Tuticorin. On arrival there the goods were 
landed by the Company’s servants during heavy 
rains and allowed to remain on the foreshore in 
a wet con4ition. Consequently the bags became 
damaged and were destroyed on the orders of the 
Municipal authorities as being unfit for consump- 
tion. Plaintiff sued the company for damages. 

The bill of lading ran thus: 

The company were not liable as to accidents 
loss or damage from any act, neglect or default 
whatsoever of the servantsof the company &c. &c. 

“ In all cases and under all circumstances, the 
liability of the Company shall absolutely cease, 
when the goods are free of ship’s tackle, and, 
thereupon, the goods shall be, for all purposes 
and in every respect, at the risk of the shipper or 
consignee.” 

lleld^ per Hubrahmania Aiyar, J — The Com- 
pany, in landing the goods as they did without 
pre-cautions to prevent damage to them, failed to 
take the same care of the plaintiff’s goods as a 
prudent person would, in similar circumstances 
have taken of like goods of his own, and the 
damage was, therefore, the result of the Com- 
pany’s negligence for which they were liable. 
The terms of the Bill of lading put an end to 
the Company’s liability as carriers when the goods 
leave the ship’s tackle, but constitutes their sub- 
sequent possession, until delivery, as that of 
bailees. 10 Q B 266, Pol: 26 L T 704, Ooas; 22 
Bom 184, Ref; 1.3 Bom. 671, 10 Oal 489, Gompd; 

22 Bom. 184 Compd. 10 Oal 489, 13 Bom 671 
Fol,32 L J Q B 77 Appl. K V S Sheik Mahamed 
Havuthar v The B I S N Company. 

lMLTB87=:30Mad79. i 


BUI of Lading -Contd, 

(4) Construction 

' 11— Liability of master — Negligence-Onus 

» pfobandi — Estoppel. — 

Tbe defendant, master of the steamer Scindia^ 
signed a bill of lading, by which be agreed with 
C A Co. of London to deli'^er at Calcutta to 
them or their order four casks brass wire, which 
were shipped on board the Scuidia. The casks 
weie described in the bill of lading as bearing a 
certain mark, beneath which was tbe word 
“Calcutta” as being the port of destination, and 
they weie stated as being carried subject to the 
following exceptions; — “ The ship is not liable 
for obliteration ov absence of marks, numbers, 
address or description ^of goods shipped: and 
expenses and losses by detention of ship or cargo, 
caused by incoirect marking, or by incomplete 
or incorrect description of the goods. 
In case any part of the within goods 
cannot be found during the ship’s stay at the 
port of destination, they are, when found, to 
be sent back by first steamer at the ship’s 
risk and expense, and subject to ^any proved 
claim for loss of maiket. Ihe ship shall not be 
liable for incorrect delivery, unless each package 
shall have been distinctly marked by the ship- 
pers before shipment with the port of destina- 
tion.” The bill of lading was endorsed by 0 & 
Co. to the plaintiff a trader in Calcutta, who, on 
the arrival of the Scmdia at that port, applied 
for delivery of the four casks; and it then appe- 
ared that they had been landed at Colombo. In 
a suit to recover the price of the goods,— 
the defendant was estopped from alleging that 
the casks were not marked as stated in the bill of 
I lading. It was open, however, to the defendant 
to prove that the casks did not on their arrival at 
Colombo bear the word “Calcutta,” »nd thus to 
bring himself within the clause in the bill of 
lading exempting the ship from liability for 
obliteration or absence of marks; but on proof of 
this, in order to disentitle the plaintiff to succeed, 
the defendant must show that the absence nr 
obliteration caused the landing at Colombo, It 
wag found on the evidence that he had failed to 
do this; and a decree was given for the plaintiff. 

Madhub Chunder Dcy v. Law 
IS B L R 394. 

12— Bill of Lading — Damage by rain to good« 
landed— Saving clauses in the Bill of Lading 
against negligence -Whether shippap Hablefoi: 
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Bill of Lading-Ow^^f. 

(4) Construction — Confd. 

negligence — Whether the terms are contrary to 
public policy — Letters Patent .Appeal — Whether 
confined to points diSercd. 

Plaintiffs consigned some bags with the 
defendant’s ship under a Bill of lading to be 
carried from Eangoon to Tuticorin. On 
arrival at Tuticorin some 246 bags were des- 
troyed by the Municipalauthorities after they had 
been lauded on account of their daipaged condi- 
tion caused by rain. The plaintiffs claimed damages 
alleging that the damage was occasioned by the 
negligence of the defendants or their agents. 

The Bill of Lading provided that the defen- 
dants were not liable for accidents, loss or damage 
from any act, neglect or default whatsoever of 
the Pilot, Master, or Mariners or other servants 
of the defendants. It further provided as a foot- 
note that in all cases and under all eiicumstances 
the liability of the company shall absolutely cease 
when the goods are free of the ship’s tackle. 

Held ^ per Chief Ju^itce and Sanhaian Xan 
♦/, that there was no evidence to show that the I 
bags were ready for delivery by being separated 
from the rest and if they were, when and on the 
facts, the defendants were negligent. 

Held^per Wallin / jthat the action was really 
in the nature of a claim for failure to deliver in 
good order and condition and it was for the plain- 
tiffs to prove that the condition of the bags when 
put at their disposal was such as to justify them 
in refusing to take delivery and this onus they 
have failed to discharge. 

Held^ jfirther per Chief Justice^ that the gene- 
ral provision in the body of the Bill of Lading 
exempting defendants from any liability for any 
act, neglect or default whatsoever referred only 
to the neglect or default of the defendants’ ser- 
vants engaged in or connected with the naviga- 
tion of the ship and after the hags left the ship’s 
tackle, the question of the liability of the defen- 
dants must be governed by the special conditions 
at the foot of the Bill of Lading. 

JSeld^ further that if a carrier wishes to ex- 
empt himself from liability for the negligence of 
his servants, he must insert in his contract in 
one form or another provisions which in express 
terms exempt him from such liability. 

Held^ per Wallu d, that the words in the Bill 
of liadihg , ‘%at the liability of the Company 


Bill of Lading •^Contd, 

(4) Construction— Cu/iifdJ. 

le” do not impose upon the defendants liability 
for the negligence of their servants after the 
goods loavv. the ship’s tackle.and that the express 
terms m the body of the Bill protects defendants 
from all liability. 

Held^ further per Chief Justice and Wallis J, 
that in India as in England, a carrier can exempt 
himself from liability for the negligence of his 
servants 

Held^ per f^aiiharan Xah J. that the question 
was not concluded by authority in India and 
that the English Common Law ought not to be 
followed when it is opposed to the principle fol- 
lowed and acted upon by the Indian Legislature. 

Held, further that a contract exempting a 
shipowner from the consequences of the negli- 
gence of himself or his servants in not taking 
reasonable care or the care referred to in sec. 
151 of the Indian Contract Act, is opposed to 
publm policy and is void under sec. 33 of the 
Indian Contract Act. Validity of the exemption 
clause, tested by the Indian Contract Act and 
the reasons of the English rule to the contrary 
considered and held unsuited to the conditions 
of India. 

Held, further ly the Full Beoich, that on an 
appeal from judgment of two Judges of the High 
, Court who have differred in opinion, the appeal 
is noi- confined to the point upon which the learn- 
ed Judges differed and that the whole case is 
open on appeal. (1895) 2 Q B 301 ; 22 Bom 184; 
Ref. 1KB 750, Expl: and Fok, 2KB 378; 1KB 
769; (1904) P 286; 1 Q B 619; 26 L T 704, doubt- 
ed. 10 Cal 489; 28 Mad 400 Ref. 

Sheik Mahamcd Ravuthai* v The Brithih 
India Steam Navigation Co., Limited. 

4 M L T 110=18 M L J 497=32 Mad 

1 Iftd Cas 977 (B B). 

13 -Stowage— Negligence of the crew or otl^©c 
servants of the ship— Period of loading 
by the contract of i carriage— Fitness or tin.fi.tn,eiS8 
of the ship. 

The plaintiffs shipped certain bags cd sugat 
on the 11th and 12th November 1887 m bffird 
the defendants* ship the Byoulla for conVi^ainoe 
to Bombay. There being a dispute m tp Ihp num- 
ber of bags shipped no mMe's trerp given 

I Mi#|» WR (4 Wi»|l 
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NotembeT and^duly delivered the sugar in Bom- 
bay The sugar however was found to be dama- 
ged by water which was due to its having been 
stowed in immediate proximity to a quantity 
wet timber. The plaintifis sued the defendants in 
the Small Cause Court for the damage so caused. 
The defendants sheltered themselves under the 
terms of the exemptive clause in their bill of lad- 
ing of the 28th November, which clause ran as 
follows:— “The act of God, the Queen’s enemies 

and all the perils, dangers, accidents 

of the sea, and accidents, loss, or dam- 

age from any act, neglect, or default whatsoever 
of the pilot, master.or mariners, or other servants 
of the Company, or from any deviation, excepted.” 
The plaintiffs contended that a bill of lading did 
not relate to or cover the period of loading, and 
that, even if it did, the exception relied upon 
in this bill of lading related only to negligence 
subsequent to the commencement of the voyage. 
They also contended that the ship was not a 
ship “reasonably fit for the voyage” within the 
meaning of the rule laid down in 3 Ap. Ca , 72. 
In the Small Cause Court judgment was given 
in plaintiffs’ favour. On appeal to the High 
Court on the case stated, this judgment was re- 
versed. EeU that this was not a case ^-o which 
the rule laid down in L R3 Ap Ca 72, applied, 
as there was no question here of any defect in- 
herent in the ship. It was simply a case of 
negligent and improper stowage. Held, further, 
following? Bom 0 C 186, that the reasonable 
mode of construing the contract evidence by a 
bill of lading was to hold the exceptions to be co- 
extensive with the liability, and that there was 
no evidence to be found in this bill of lading of 
any other intention Held further that the 
goods were covered by the bill of lading from 
the time they were put on board to be loaded; 
consequently, the defendants were protected from 
liability under the oxemptive clause. 2 A and 
E., and 4 C P O 182, commented on and 

followed. Hassanbhoy Visram v 

Bpitish India Steam Navigation Company. 

13 Bom 571, 

Notes.— Ref: 19 Bom 639; 1 M L T 387 = 16 ' 
M L J 573; 30 Mad 79; 18 M L J 497; ' 

32 Mad 95. < 

Bill of Lading — Liability of Shipping 

poropany. 


Bill of Lading-Con#{f. 

(4) Construction-~C<i?27^7. 

The obligation of a Shipping Company to 
deliver goods in good order and condition is sub- 
L ject expressly to the conditions inserted in a 
• Bill of Lading. In a case where a cask of brandy 
L was shipped in good order at Madras, but on ar- 
rival at Calcutta was found empty, it was Eeld 
J that the company was protected by the special 
, words inseited . m the bill of lading “ Hogshed 
I brandy covered with gunny, not responsible for 
condition and contents.” 

Cutlef Palmei? Sc Co. v. Bpitish 
India Steam Navigation Co. S5 Cal 654= 

2 C W N 423. 

15.— Liability for loss —Absence of negligenci. 

A Co. at Madras shipped by the B. I S. N. 
steamer Maliraita a box of coral, to be delivered 
to their Agent M at Bimlipatam. At the time 
of shipment they declared the value and paid 
enhanced freight on account of such value. By 
the bill of lading the company undertook to deli- 
ver the case in good order at Bimlipatam to the 
consignee Ji, subject to certain conditions an- 
nexed. By one of these conditions, if the con- 
signee did not take delivery when the ship was 
ready to discharge, the goods might be ware- 
housed at the merchant’s risk, and the company’s 
liability was to cease when the goods left the 
ship’s side. The consignee did not take delivery 
at the ship’s side, and the company’s agent at 
Bimlipatam took the case to the Custom House, 
as he was bound to do by the regulations of the 
! port. If the Superintendent of the Custom 
House had known that the case contained corals, 
it would have been placed in an inner room, but 
the company’s agent did not know the contents 
of the case, and therefore was unable to give any 
such information to the Superintendent. While 
the case was lying at the Custom House, applica- 
tion was made on plaintiff's behalf to the Com- 
pany’s agent for delivery of the case upon the 
usual guarantee. The agent refused to deliver 
the case without the production of the bill of lad- 
ing. Afterwards the bill of lading was received 
from Madras, and the case was delivered up. At 
some time between its leaving the ship’s side and 
delivery to the consignee, the case was opened 
and a portion of the contents stolen Eeld that 
the defendants were not liable. 

Mackinnon Mackenzie v Minchia. 

„ 6MHC3I?. 

Notes.— Ref; 19 Mad 169. 
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16. «-Declamtion ol Talue and nature of con- 
tents. 

A was tbe consignee and bolder of a bill of 
lading signed hj B at Bombay, as master of the 
steam-vessel John BHght^ for the safe carriage 
and delivery of a box addressed to which in 
fact contained diamonds of the value of 1 1 ,670, 
three rubies, and three emeralds, in all of the 
value of B..15,940. On the face of the bill of lad- 
ing was printed, “ This bill of lading is issued 
subject to the following conditions.”One condition 
was that a “written declaration of the contents 
and value of the goods is required by the owner, 
and must be delivered by the shipper to the ow- 
ner’s agents with the bills of lading. A wrong 
description of contents or ’false declaration of 
value shall release the owner from all re'^ponsibi- 
lity in case of loss, etc., and the goods shall be 
charged double freight on the real value which 
freight shall be paid previous to delivery.” The 
declaration in this case was contended in the fol- 
lowing letter from the shipper to the agent of the 
shipowner: — “Dear Sir,— Be good enough to give 
me an order for a small box containing diamonds 
to the value of about E.14,000, to be shipped ou 
board the steamer John BrUjhf for Calcutta. 
Yours, etc.” The box was lost by the negligence 
of B or his servants. In a suit by A to recover 
the value of the goods, rir., R, 14, 000,” — Uold^ 
that all the shipowner was entitled to was that 
the shipper should make a declaration of what 
bona fide he believed to be the value. The decla- 
ration as to contents was not vitiated by the 
omission to enumerate all the different species 
of articles contained in the box. Upon the evi- 
dence, the declaration as to the value and nature 
of the contents was hma fide; therefore A was 
entitled to recover the value of the diamonds lost, 

Dhtinjeebhoy Byramjee Metha v Betham 
2 Ind Jup N S 305. 

17. *— Leakage — Breakage —Damage caused by 
leakage from other |oods. 

Piece-goods were carried from London to 
Bombay under a bill of lading, the exceptions in 
which protected the’Master from “ leakage, brea- 
kage, rust, decay, loss, or damage from machinery, 
boilers , , . misfeasance, error in judgment, 
negligence of default of . . . persons in the 
service of the ship . . . and the ship not be- 
ing liable fdr any consequences of causes therein 
excepted^, however originating.” The piece-goods, 

n 0. c. u 
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(4) ConstPttction— 

on their arrival in Bombay, were found to b€ 
damaged by oil and by chaffug,— .i b., by rub 
bing against other goods in the hold,— but there 
was no evidence to show how such damage wa« 
occasioned. Ileld that the term “leakage” did 
not include leakage from Other goods on to the 
piece-goods, nor did “ breakage” include damage 
caused by chafing, and that, as no negligence was 
proved, the master was not protected by the ex- 
ception “damage from negligence.” 

Graham v Hille, 10 B H C 60. 

18, — Leakage, Damage done by-Provision for 
place of claim, Effect of, on jurisdiction of Court. 

Plaintiff shipped some bales of cloth from 
: Gdcotta to Rangoon under a bill of lading by 
which the defendants were bound to deliver, — 
accidents, loss or damages from fire, machinery, 
boilers, steam, and all the accidents of the sea, 
rivers, land carriage and steam navigation, etc. 
excepted. On the voyage one of the boilers burst, 
and steam and water escaping, some of the bales 
were damaged. Held that the damage was with- 
in the exceptions of the bill of lading, and there- 
fore that the defendants were not liable to make 
good the loss. Whether, notwithstand- 

ing the exceptions in the bill of l^lding, the de- 
fendants might not have been made liable in a 
suit on the implied warranty if it had been 
proved as a fact that the boiler was not reason- 
ably fit for the voyage. British India 

Steam Navigation Co. v Ibnahim Moosum. 

8WR85. 

19. — JSxception in bill of lading — Seaworthi- 
ness — Suit for damage to goods by leakage while 
ship in dock. 

The plaintiffs’ goods were loaded in the do* 
fendants’ steamer then lying in dock to be car- 
ried from Bombay to certain ports in East Africa. 
At the time of loading, the ship was appar- 
ently in a sound and seaworthy condition. Two 
days after the goods had been put on board, and 
when the ship was still in dock, it sprung a leak, 
and the water came into the hold and damage 
the plaintiffs’ goods. The ship was taken to th^ 
dry dock, the cargo was shifted, and the leak re- 
paired. It appeared that the leak had arisen 
from the fact that one of the plates of the ship 
had been worn thin in one particute spot, sb 
that, when the cargo was put on board, and the 
ship lay deeper in the water, thl^ pressure bs- 
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came bo great that a hole was made, and the 
water rushed in. The plainfcilts sued the defen* 
dents for damages. The defendants pleaded (1) 
that the ship was in a seaworthy coniiti'^n when 
the goods were put on board j (2) that they were 
protected by the bill of lading, which contained 
the following exception:— Hr., “ Accident, loss 
and damage from vermin, barratry, iettison, col- 
lision. fire, machinery, boilers, steam and all the 
perils, dangers and accidents of the sea, rivers, 
land carriage and steam navigaHon of whatever 
nature and kind and accident, loss or damage 
from any act, neglect or default whatsoever of 
the pilot, master or mariners or other servants of 
the Company or from any deviation excepted. ” 
HeZi that the defendants were liable, While the 
ship was in dock, it was not seaworthy, and the 
exception in the bill of lading did not limit the 
implied warranty of seaworthiness. Vithnldas 
Gober v Bombay and Persia Steam Naviga- 

19Bom63vi. 

SO, —Carrier by sea— Bill of Lading — Loss 
by fire— Liabilities of ship— Owners for goods 
after being landed. 

The Defendants, who were ship-owners under a 
HU of lading undertook to carry and deliver 
to the Plamtife certain goods, subject, inter aha 
to the following conditions -Viz, that the defen- 
dants should not be liable for loss from the “act of 
God, the Queen’s enemies, restraint nf Princes 
or Rulers, pirates robbers by sea or land,— acci- 
dents, loss and damage fro’ia vermin, bairatry, 
jettison, collision, lire, machinery &c., ” and th«t 
the goods were to be taken from the sceamer’s 
tackles by the consignees—failmg which the 
B^amer’s Agents were at liberty to land them at 
thegodowns on arrival at its destinatior, the 
^ssel went at once alongside the wharf & land- 
M the goods into godowns hired by defendants 
from the cusf-om Roase, no opportunity having 
sen afforded to the plaintiffs to take delivery 

the goods wore destroyed hy fire .'n the godowns, 
b*t through no fault of the defendants. 

notln so paying the wharfage and godown 
wnf. soquieaoed m the goods being placed in the 
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godowns instead of being delivered over the shlp^s 
side, and that the defendants were not liable for 
the loss, thfe goods having been destroyed by ffre 
while in their hands as wharfingers, md 
through no fault or neglect on their part. 

Chinhong «fe Co v Sen Moh 4c Co. 
4 Cal 736=3 CL R S85. 

21.— Carriers by sca-Bill of Lading construction 
of— loss by fire-Libilities of ship-owner for goods 
after being landed. 

Goods were shipped in the defendants stea- 
mer, under a bill of lading which contained a 
clause protecting the ship-owners from loss 
occasioned by fire and a further clause to the 
effect that the goods “are to be landed from the 
steamer’s tackle by the consignees as fast as the 
steamer can discharge, failing which, the steamer’s 
agents were to be at liberty to land them into 
godowns,— the cost of lighterage godown rent &c, 
thereby incurred to b'^ borne by the respective 
consignees. 

The s^-eamcr duly arrived at its destination on 
the afternoon of the 11th December and at once 
proceeded to discharge its cargo. It does not ap- 
pear that notice of arrival was given to the 
plaintiff, who was the consignee of the goods. 
On the 12th the plaintiff applied for delivery but 
was informed that the goods had been landed into 
the go-downs and delivery could not be given as 
they were covered up by other cargo. On the even- 
ing of the 1 2th the go downs were burned down 
and goods destroyed. In a suit by the plaintiff 
for damages for short delivery, held that the 
defendants were entitled under the bill of lading 
for the speedy discharge of the steamer, to land 
and wharf the goods though not to charge for 
landing and wharfage unless the plaintiff had an 
opportunity of landing the goods himself. 

Cossim Hossein S^onu v L E Phee Chuan, 
5 Calc 477=5 C L R 157. 

22.— Loss by fire before delivery— Exemption 
from liability. 

The defendant received goods on board his 
steamer under a bill of lading which exempted 
him from liability for loss occasioned “ by the 
act of God, the Queen’s enemies, fire, and all and 
every other dangers and accidents of the sei^^ 
rivers, and navigation of what-soeveir ^Ad or 
nature” and lawfully landed mm 
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Castom-house Bunder at Bombay, where they were 
accidentally burned before they were delivered to 
the consignee. Meld, that he was protected by the 
above exceptioo in the bill of lading. Hong- 

Kong and Shanghai Banking Corporation 
V Baker 6 Bom He 0 C 71. 

Meldy on appeal that so long as the goods 
remained in his custody after being so landed, 
be was protected from liability under the above 
exemption in the bill of lading. 

7 Bom He 0 C 186. 

Notes;— Fol: 13 Bom 671. Ref: 19 Bom 639. 

SS.— Delivery in dock— ‘‘Landing or cranage 
charges” —Practice of dock to recover from Con- 
signee-Liability of ship-owner. 

Certain boilers consigned to the plaintiff in 
Bombay were shipped at Liverpool in two stea- 
mers belonging to the same owners, under two 
bills of lading in these terms “Shipped m good 
order and condition, etc., to be delivered, subject 
to the exceptions and conditions hereinafter 
mentioned, in the like good order and condition, 
from the ship’s tackles (where the ship’s respon- 
sibility shall cease) at the aforesaid poitof 
Bombay,’, etc. One of the exceptions and condi- 
tions above referred to was as follows:— “The 
ship-owner shall have the option of discharging in 
dock, and of making delivery of the goods under 
the bills of lading either over the ship’s side or 
from lighters, or a store-ship, or custom-house, 
or warehouse, at merchant’s risk.” Freight was 
prepaid in Liverpool. On their arrival at Bom- 
bay, the two steamers w^nt into the Prince’s Dock 
l^Ionging to the Port Trust, and discharged the 
boilers, by means of the Port Trust cranes, on to 
the dock wharves, The plaintiff sub- 
seqnently sent to remove the boilers, but was 
not allowed by the dock authorities to do so until 
he had paid to them various sums, amounting in 
the aggregate to Rs. 930, on account, as stated in 
the bill furnished him by the Port Trust, of 
“landing charges ” for the said boilers. The bills 
also contained certain additional charges for 
“wharfage.” These the plaintiff was ready to 
pay, hut the “landing charges” he paid only un- 
der latest, and in order to get possession of his 
^fld now sought to recover the same from 
TO^^dahhss, who represented m ship-owners. 
»wp#oS^a4tieoffch©?ort Trti^t to • 
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i these charges in all cases from the consignees of 
goods discharged in their dock, and the charge 
was said to be levied on all goods landed on the 
wharves of the dock, whether by the dock’s cranes 
or by the ship’s own tackles. The charge was 
incurred the moment the goods touched the wharf# 
In their rates, sanctioned by Government, which 
by their Act the Port Trust were entitled to 
charge, this charge was called, not a “landing 
charge,” but a “dock and cranage” charge. Had 
the plaintiff been given delivery of these goods 
in the stream, and afterwards himself landed them 
at any wharf belonging to the Port Trust in the 
Port of Bombay, the Port Trust would have 
sought to have made the same charge for allowing 
the goods to be landed, whether that was done 

by their appliances or not. Meld that the ship- 
owner, and not the consignee, was bound to pay 
these charges, they bMng in reality charges for 
work and labour done in and about the landing 
of the goods— an operation which, under the bills 
of lading was within the duty of the ship-owner. 
Mer Latham. J".— The ship having elected to 
discharge in the dock, it was her duty to land 
the goods on the wharf. Every charge which had 
to be incurred before that could be done was 
a charge antecedent to delivery, and on% 
therefore, which must be paid by the ship-owner. 
Scott V. Finlay. 7 ^86, 

24— “Weight, contents, and value unknown” 
—Act IX ol 1856, s. 3— Assignee of bill of lading 
for value. 


A bill of lading purporting to be for 60 tons of 
coals and containing a printed clause, “weight, 
contents, and value unknown,” and similar words 
written above the signature of the master, does 
not amount to an admission by the master that he 
has received 60 tons of coal on board. Upon the 
true construction of the Bills of Lading Act (IX 
of 1856), s. 3, a bill of lading in the above form Is 
not, in the hands of a consignee for value, conditi*^ 
sive evidence against the master of the shipment 
of 60 tons. Nicol Go y Caatle# 

9BHCm# 


25 Freight Payment of-Incorpa^%i 

in bill of lading of terms of charter-p^p^^at^ 
go— Freight payable on intake measuis^eiift-. 
Measurement at port of deliyery-Dlii^^i^ |ii 
measurements- Ividenoe- 
iuit by consignee' for 
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K V at Moulmein consigned to the plaintiff 
at Bompay 135 logs of teak timber shipped on 
board the defendant’s ship. The bill of lading, 
which was signed by the defendant, described the 
logs as marked K V and measuring tons 115-1 S 
•10 and it provided for the payment of freight 
thereon at Bombay, at the rate of Es 17 per ton of 
0 cubic feet on right delivery. The last clause of 
the bill of lading was in the handwriting of the 
defendant, and was as follows: — “Marks, number, 
quantity and measurement unkown; all other con- 
ditions as per charter party,” The charter party 
was expressed to be between the owners of the 
ship and Messrs. B of Eangoon as charterers of 
the whole ship, and provided for the payment of 
freight “ at the rate of Rs 18 per ton of 50 cubic 
feet for all timber, one rate throughout except 100 
tons broken stowage at half freight, by intake 
? measurement.” On arrival of the ship at Bombay 
the plaintiff, as consignee of the timber and hoi- 
der of the bill of lading, paid the defendant (the 
captain of the ship) Bs 1500 on account of freight 
and took delivery of the 135 logs. On measuring 
them he found that, according to his method 
of measureraent, the total measurment 
of the 135 logs came only to tons 
6J-27-U-6 and not tons 116-12-10 as mentioned in 
the bill of lading. He claimed, therefore, to be 
chargeable with freight only on smaller quantity 
(r/zEs 995-8) and to recover from the defendant 
the difference (i t: Ea 504-8) between that sum and 
Es. I 600 paid on account aa for an overpayment 
of freight. It was proved that all the timber on 
board had been measured at Moulmein by an em- 
ployee of the charterers acting apparently as 
agent of all the different shippers, and that the 
measurements in the bills of lading were supplied 
by this person to the defendant as the measure- 
ments of the different consignments. It was also 
proved that the 135 logs received and measured 
by the plaintiff in Bombay wer#^ the same logs 
that were shipped under the bill of lading, and 
that the plaintiffs measurement of them was cor- 
rect according to the mode of measurement which 
he adopted. There was no evidence as to what 
was the mode of measurement followed at Moul- 
mein, nor, except the statements in the bill of 
lading as to what was the actual intake measure- 
ment of the timber there. Meld, that the effect 
of the last elause in the bill of lading was to 
incorporate into that document the cause of the 
charter-party which provided that freight should 
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be payable on the intake measurement; that the 
burden of proving what the intake measurement 
actually was lay upon the plaintiff, who sought 
to recover back money which he alleged, he had 
paid in excess of what was due; and that, in the 
absence of such evidence on behalf of the plain- 
tiff, the statelnent of quantity contained in the 
bill of lading was pnma facie evidence of the 
intake measurement of the timber. Cursetjl 
Rustomji Setna v Williams. 

5 Bom 318. 

26 — Freight, Payment of-Lien of ship-owner. 

Where a bill of lading dated at the port of 
shipment, con tains the words “freight for the said 
goods being paid here” it operates as a receipt for 
the freight The ship-owner is not bound to deliver 
the S'? me to the shipper until payment of the sum 
to be charged for the carriage of the goods, -but such 
sum is not freight, and the shipowner has no lien 
for the amount upon the goods, nor the bill of lad- 
ing which represents them. Soomai? Jaffei? v, 
Abdool KuFfeem. 1 Ind Jur N S 230. 

I 

27 - Freight, Lien for on cargo— Advances on 
account of freight— Master’s lien for freight- 
Oliarfcr-party. 

By a charter-party made in London, the ship 
W was charteied to carry a cargo from Liverpool 
to Calcutta where she was to load from the fac- 
tors of the charterer a full homeward cargo to be 
carried by her to Europe. Freight for the whole 
round, out and home, was made payable on safe 
delivery of the bom ewardi cargo, but at so much 
pel ton of the outward cargo delivered in Calcu- 
tta. The master was to have a lien on the cargo 
for freight etc, eash not exceeding C800 was to 
be advanced to the ship in Calcutta on account 
of freight, but subject to insurance, and i:600 was 
to be advanced by the charterer’s acceptance at 
three months, or in cash under discount, at char- 
terer’s option, on the sailing of the vessel from Li- 
verpool, less five per cent for insurance. The char- 
terer himself loaded the ship, and the master sign- 
ed a bill of lading which declared the cargo to be 
shipped by the charterer to be delivered at Cal- 
cutta, as the agents of the charterer might direct, 
unto order or to his assigns, freight to be paid as 
per charter party. In the margin of the bill was 
written “Eeceived in advance of the within freight 
£600 as per charter party. ” The £600 had been 
paid, not in cash, hist by the charterer’s biU at |hre© 
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raonths. The charterer became bankrupt and the 
bill was dishonouied,andthe fact of the bankrupt- 
cy and dishonour was known in Calcutta when 
the ship arrived there. On the ship’s arrival in Cal- 
cutta J 0 4’ Co, who were the holders for value 
of the bill of lading, demanded delivery of the 
cargo. The master claimed a right of lien and re- 
fused to deliver unless, *J 0 4" Co, would pay the 
£600 bill which had been dishonoured, and would 
further advance, £800 for the ship’s use and load 
a homeward cargo, according to the terms of the 
charter party* JIM that J 0 Go took the hill 
of lading with notice of the charter party, but 
that, under the circumstances, the master had 
no lien, and was bound to deliver the cargo to J 

0 4' Co. Ogle V Nashliolm. Bourke 0 C 171. 

28. — Freight, Lien for. on cargo- Advances on 
account of right — Lien of owners. 

Goods were shipped deliverable to the order 
of the shippers or their assigns. The bill of lading 
stated that “ freight for j?aid goods was to be paid 
as per charter party, with average accustomed, 
reserving lien in full on cargo for full amount as 
stipulated therein.”The charter party showed “that 
H 4* Co undertook to supply a full cargo for the 
ship, and that R H, agent for the ship, agreed with 
M 4' Co that the said ship should proceed to Lon- 
don dock, or any other suitable dock, for loading 
salt at party’s option, or so near thereto as she 
can safely get, to be at all times afloat and in safe- 
ty, and then load for the charterer’s agent a 
full and complete caigo of salt, not exceeding 
what the master considers sufficient cargo which 
the charterers engage to ship, not exceeding what 
she can reasonably carry with her stores, provisions 
and furniture, and being so loaded shall there- 
with proceed to Calcutta, or so near thereto as 
she may safely get, and there deliver as per bills 
of lading, and on being paid freight at the rate 
of twenty three shillngs per ton. ” The freight to 
be paid thus: “£600 by charterer’s acceptance at 
two months on sailing less per cent insurance; 
or cash on sailing less 5 per cent interest and 
insurance, at cbaiterer’s option and the balance in 
cash on delivery as master requires, at current rate 
of exchaEge;2 percent, commission to charterers in 
lieu of consigmeat”,He?^i5 that “a sum of money pay- 
able before the arrival of the ship at her port of 
dlsebarge, and payable by the shippers of the 
gnede ab the port of shipment, is 


Bill of Lading-CwM. 

(4) Construction— 

not freight in the strict legal acceptation of the 
term, with all the incidents of freight in giving 
the ship-owner the right of lien, unless it is sti- 
pulated for.” Here the owners had a lien upon 
the goods for freight, notwithstanding that the 
bill of exchange for £500 had been given. 

Thomas v Ogle Bourke A 0 C 100. 

29— Freigt, Lien for, on cargo— Advances on 
account of freight — Dishonour of bills. 

The captain of a ship has no lien on the 
cargo in respect of a portion of the freight 
stipulated, to be advanced, and advanced by 
bills afterwards dishonoured, nor in respect of a 
portion of the freight stipulated to be advanced 
at the port of discharge. A lien cannot arise in 
any case when the master has not a right 
to retain the goods till the freight is paid. Such 
advances are not freight, but advances to be made 
under discount, and upon the security of the 
captain’s hill on the freighter. The master has no 
lien at law or in equity in respect of breaches of 
covenants, in the charter-party, other than those 
relating to the payment of freight for goods actu- 
ally carried. Peninsulai* and OHenttl 

Steam Navigation Company v Small 

Bourkc 0 C 309. 

30— Claim for short delivery-Placc for prefer- 
ring claim — Condition precedent. 

Where a bill of lading contained a clause to 
the foilwing effect:— “ Any claim for short deli- 
very or damage done to goods, and all other claims 
whatsoever, to be made at the port of Olcat- 
ta, and at no other port, and the goods are ship- 
ped and this bill of lading granted subject to 
this express condition,” it was held by the Eecor- 
der of Rangoon to operate so as to make the pre- 
ferring of a claim in Calcut-ta-a condition preced- 
ent to a suit in this Court. Held by the High 
Court that this opinion was correct, and that a 
suit for short delivery under the bilPof lading 
could not be maintained without a claim being 
made in Glacutta. Mahomed Ishmailjce Nada 
V British India Steam Navigation Company 

9 W R 39S. 

31— Short delivery of goods—No evidence as 
to Itow goods were lost-^Burden of proof-*-^‘ Or 
otherwise,” meaning of. 

The plaintiff was the consignee pf a largecon- 
signment of goods shipped Irota IdmMy in bags 
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Bill Of Lading -Contd^ 

(4) Construetion-^Co/dd . 
on board the defendants' steam-ship Java for car- 
riage to Zanzibar On arrival of the Java at Zan- 
zibar, the goods were landed by the defendant 
company and placed in the customs godown, 
where the plaintiff in due course demanded deli- 
very. Some of the bags were not forthcoming, 
but the evidence did not show how the loss had 
occurred. The bill of l»ding contained the follow- 
ing condition:— “The company’s liability shall 
cease as soon as the packages are free of the ship’s 
tackle, after which they shall not be 
responsible for any loss or damage, however 
taused. If stored in receiving ship, godown or 
upon any wharf, all risks of fire, dacoity, vermin 
or otherwise shall be with the merchant, and the 
usual charges shall be paid before delivery of the 
goods. T’ire insurance will be covered by the com- 
pany’s agents on application.” In a suit brought 
by the plaintiff for short delivery of goods, 
that the defendants were liable. They did not 
show how the loss occurred, and as it might have 
occurred from causes not covered by the exception 
(a g., from misdelivery), they did not bring them- 
selves within the protecion afforded by the ex- 
emption. The general words or otherwise ” con- 
tained In the tenth clause of the bill of lading 
could not be read so as to cover all possible losses 
for that would make them include wilful miscon- 
duct on the part of the defendant’s servants and 
general words are not read with such an extended 
meaning. Nor would they include misdelivery, f«^r 
that was provided for in the eighth clause. 

British India Steam Navigation Co. v. 
Ratansi Ramji 22 Bom 184<. 

Notes.*— Ref: 16 ML J 673«lMLTd87; 

30 Mad 79; 18 M L J 497; 32 Mad 95. 

32— Claim for short delivery— Place for pre- 
ferring claim. 

A bill of lading contained a provision that any 
claim for short delivery or for damage done to 
goods should be made at the port of Calcutta, and 
not elsewhere. Held that this clause did not affect 
the plaint^ifirs right of suit in the Court at Ran- 
goon, and that, if the defendants meant to object 
that no claim had been made in Calcutta before 
the commencement of the suit, they should have i 
done so in proper time, viz,, in their written state- 
ment. An objection on that ground taken for the * 
first time at the hearing of the appeal was disal- i 
lowed. British India Steam Navigation Co. < 
V Ibrahim Moosum 8 W R 85. ] 


Bill of Lading -Gontd. 

(4-) Construction- Co}w!A 

■ I 33— Claim for short delivery to be made at a 

• certain place within a certain time -Reasonable 
I condition— Common carrier, Liability of-Oarriers 
' Act, HI of 1885. 

, A stipulation by persons oarryin? on extensive 
I business as carriers that thej should be apprised 
. of claims made on them for default on the part of 
1 their servants, at a specified place and no other 
, and within a time which will render enquiry 
I likely to be af-ended with some result, is not 
unreasonable. The defendants were owners of a 
fleet of steam-ships plying periodically along the 
coast of British India, by which they undertook 
to convey for freight paioels of goods for all per- 
sons indifierently from and to specified ports. 
They stipulated in their bills of lading that claims 
for short delivery should be made at the port of 
Calcutta only, within one month after delivery 
of any portion of the goods entered in the bill of 
lading. Ut-ld, in a suit against defendants for com- 
pensation for value of goods short delivered, that 
this was not an unreasonable stipulation, and 
that a claim made on the agents of the defendant! 
who were authorized only to retain the goods 
receive freight, and give delivery, was not a soffit 
dent compliance with the condition. BeU, also 
that defendants were common carriers, though 
not for the purposes of the Indian OarrieW Act, 
and that their character of carriers continued so 
long as the goods remained in their hands and 
undelivered. British India Steam Navigation 
Company v Hajce Mahomed Esack & Co. 

3 Mad 107. 

Notes: -Ap: 12 Cal 477. Pol: .8 Mad *40 1 26 
Bom 662. Bef: 19 Bom 166, 

34.— Acknowledgment-Carriers— Mon-deli- 

very — ^Damages. 

The plaintiff delivered to defendants 200 cases 
of nil for carriage from Bombay to Jeddah. 1 he 
Steamer reached Jeddah on the 11th July 1900 
where the defendants’ agents delivered only les 
cases and granted to the consignee a certificate 
that 36 cases were short delivered.On 16th Novem- 
ber 1900, plaintiff, on receiving this certificate 
made a claim in writing to the defendants in 
Bombay. On the 18th July 1901, the defendants 
at plaintiff’s request, wrote to their Jeddah agent 
for the 86 ca(.es,and handed np the letter to pWb. • 

tiff for being forwarded to Jeddah. On the 20 * 

December 1901, they again wrote to their JeiSifeh. 
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Bill of Lading-<7o»«d. Bill of Lading -Cfenirf. 

(4>) Construction (4) Construction— Conf^. 
agent for the cases and entrusted the letter to 86,-^‘Or otherwise’ cannot mclodo wilfu 


plaintiff to be despatched to Jeddah. On the 28th 
January 190^, plaintiff suf^d defendants for da- 
mages for non-dilnery of the 38 cases*. 

WM (t), that the certificate and the two let- 
ters contained acknowledgments of liability in 
respect of the property or right which formed the 
subject of the suit, and were sufficient to give 
starting point for limitation under a. 19, Expla- 
nation of the Limitation Act, 1877; 
(3) that Article SI and not Article 115 of the 
Limitation Act applied to the case. 

Hajec Ajamy. Bombay and Persia S. N. 
Co. 4 Bom L R 447 = 26 Bom 562. 

86— Delivery of goods to consignee— Cargo 
unclaimed on arrival of ship—Rights of ship-own- 
er to land goods— Dam ages by rain— Madras Har- 
bour Trust Act (Madras Act IT of 1886). 

The defendant’s steam-ship arrived at Madras 
on 4th December 1891, bringing bags of grain 
consigned to the plaintiffs under a bill of lading 
by which the defendants were to have the option 
of delivering the goods into a receiving ship or 
landing them at consignee’s risk and expense, and 
their liability was to cease when the goods were 
free of the ship’s tackle. The plaintiffs, on the 
date of the arrival of the goods were not authori- 
zed to receive them. The plaintiffs setup a custom 
that cargo of this description ought to be landed 
on the beach; but as this could not be done in the 
absence of the consignees, the defendants landed 
it the same day on the pier and delivered it into 
the custody of the Madras Harbour Trust for stor- 
age, pending delivery to the consignees. On the 
8th of December 1891, heavy rain fell, and on the 
same date plaintiffs learnt that the cargo had 
been delivered on the pier. When the plaintiffs 
came to take delivery on that dav, a considerable 
portion had been damaged by rain, for which 
they now sued the defendants. EHd (1) that 
where the consignees were unable to take delivery 
in^the ordinary way on the beach, the master of 
a ship has the option of landing and warehousing 
the goods, and that delivery to the Harbour Trust 
for custody was not wrongful; (2) that in the 
sybsence of proof that the defendants were negli- 
gent, or that they failed to deliver the goods, the 
must be dismissed, Britfsli India Steam 
Company v. Ibrahim Sulaiman 


misconduct. 

When a company was sued lor non-delivery 
and the defence pieced non-liability justiffed by 
the words **or otherwise” in the hill of lading 
which provided “all risks of fire, dacolty, vermin 
or otherwise shall be with the merchant” held 
that the words “or otherwise” do not include all 
possible losses; that they do not include wilfnl 
misconduct on the company’s part nor do they 
include misdelivery. B. I. S, N. Co. Ld. V. 
Ratansi. 1896 P J 272. 

37 — Bill of Lading —Stipulation relieving 
ship-owner from liability as soon as goods free of 
I ship’s tackle and before delivery, if enforceable — 

I “ Landing agents” at Penang, how far agents of 
ship-owners— Loss of goods after delivery to laDd>> 
ing agent but before delivery to consignee. 

Where the bill of lading provided that “ in all 
cases and under all circumstances the liability of 
the ship-owner shall absolutely cease when the 
goods are free of the ship’s tackle, and thereupon 
the goods shall be at the risk for all purposes and 
in every respect of the shipper or consignee,” and 
the goods were delivered overside into lighters and 
taken to the wharf and kept by a “landing agent,” 
and then disposed of without the production of a 
bill of lading or a delivery order in fraud of the 
persons entitled. 

Held . — That there was no reason why the 
clause providing for cessor of liability of the 
ship-owner on the goods being free of the ship’s 
tackle should not be held operative and effectual 
although they might have been lost before de- 
livery to the persons entitled. The stipulation was 
one which the parties were perfectly free to make, 
unembarrassed by any implied condition or any 
original underlying obligation, such as 
when a ship-owner seeks to relieve himself 
liability to the shipper in case his vessel siwmld 
be found to have been unaeaworthy. 

The position of the “landing agentss,’* at ile 
port of Penang indicated. 

They are intermediari^ bwhi i|^y 
to both parties— agents of the m 

long an the contract of affr^htwrtit 
unexhausted, agents for the oo»%hei| li( ai 
the Mil dt Wing |s produce# 
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Bill of Lading -Ooncid, 

(4} CanstFuction— 
endorsed. The Chartered Bank of India 
Australia and China y. The British India 
Steam Ifayigation Co , Ld. 6M L T tt& 
IBC Wlf7SS«19 MLJSi6, 
88— Bill of Lading-Interpretation —« Hot 
responsible for marks ’—Effect and meaning— 
Endorsement in blank— Negotiability— Bill of 
Lading Act-Objeot of --Whether affects other 
rights. 

Eeld, that, by endorsing the bill of Lading in 
blank, it becomes a negotiable instrument, and it 
could pass from hand to hand by mere delivery, 
so as to affect the property in the goods and that 
the plaintiff who obtained delivery of the Bill 
accompanied by an endorsement became the 
owner of the goods and was entitled to sue. 

Jffeld, also, as owner of the goods, the plaintiff 
had open to him, under the common law, all the 
several forms of suit in tort. He could sue the 
Port Trust in “detinue” for wrongfully retaining 
the possessiou of the goods or for “conversion” if 
they had given to any other consignee. 

The Bill of Ijading Act wa« intended to meet 
the case where the goods in respect of which 
Bill of Lading purport to be signed, have not 
been laden on board, and does not affect the 
rights such as those of the plaintiff. 

Meld, also, that the object of inserting the 
proviso “ not responsible for raaiks” is prevent 
the Bill of Lading having its ordinary effect of 
being evidence against the ship that goods 
marked as stated in the body of the bill were 
actually shipped, and it lies on the plaintiff to 
prove that the goods bearing his mark were 
actually committed to the custody of the Port 
Trust or were deb'verad to some other consignee. 
The Karachi Port Trust v Ismail ji Amecji. 

3SLE20S. 


Bail of sale. 

See cl) Evidence— Parol Evidence— Vary- 
ing Or Contradicting Written In- 
struments. 

(2) Vendor and Purchaser* Bills of Sale. 
(B) Contract. 

(4) Evidence. 

(5) Registration, 

Bills of Exchange Act (V of 1866), 

See Negotiable Instruments, Summary Pro- 
cedure on. 


Birja home Ceremoney. 

1. — Succession — Religious institution— Head 
of Chelas, right of, to succeed— Mahant— Altera- 
tion of succession— Ascetic, 

The right of succession to the property left 
by the deceased bead of a religious institution 
depends upon custom and practice which must 
be proved by evidence in each case. A Chela is 
primaiily entitled to succeed a Mahant of the 
Sanyasi sect who has to follow a life of celebacy; 
but wheie there are more Chelas than one, cus- 
tom and practice intervene. An ascetic is a mare 
life tenant and cannot alter the suecession to the 
trust by an act of his own in connection with the 
status under wbkh he originally acquired the 
trust One J wdio was the Mabanth of a reli* 
gious institution initiated A who had been his 
Chela and nominated and installed him as his 
successor. A after succeeding to the Mahantship 
e^seciited an ekrarnama in favour of the Mahant 
of Mirzapur giving him the right of naming or 
appointing his own successor. Meld, that the 
mode of appointment by a Mahant h of a succes- 
sor from out of his chelas was well known, and 
the manner of A’s own appointment to the guddi 
indicated that such was the custom and practice 
of the Barhampore-Paita Asthfll; that A had no 
power to ignore this custom and practice and 
give away the right of appointment to the Ma- 
hanth of Mir/apur. 'i hat consequently the ekiar- 
nama was ultni uees as an exercise of A’s right 
of (decting his own successor. Mahanth Ram- 
ji Dass V Lachhti Bass, 7 C W N 145. 

Notes.— Ref . 6 0 L J 3t)0; 8 C L J 499. 

Birth-dale. 

i — Proof of date of birth after lapse of years 

— ^Reasonable conviction. 

In India it is difficult to prove such facts as 
the date of birth after the lapse of many years, 
and it would be unreasonable to demand such a 
class of evidence as would justly be demanded 
in England, But evidence must be such as to 
carry reasonable conviction to the mind. 

Nawab Shall Ara Begam v Nanhi Begam. 
IM LT 429=5 CL J4«11C W N 130« 

17 ML J 82s 39 Bom L R 80=29 All 29 
(P 0=34 I A 1 P C. 

Birt tenures. 

See (1) Custom (Punjab) 

( 2 ) Hindu Law-Inheritance, 
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Birt Tenures-Cbnczd!. 

1, — Birt-temires-Heritability- Transferability. 
Persons who hold under the Birt or Blrf ze- 
mindari tenure in the district of Gonda in Oudb, 
have heritable and transferable rights as against 
the talukdar, in the villa ifes, in respect of which 
the Birt has been crf^ated. Raja Muhammad Mum- 
taz AH Khan v Munad Baksh. 6 C L J 693 
=11CWN913 (FC)=:9 BomLR 851= 
2MLT402=4AL J737=:17 ML J 400. 

See also cases as to other tenures unde^ 
Land Tenures. 

Birl zemindari. 

1. — Oudh Estates Act 1869 — Under- proprie- 
tory rights— Whether heritable-Anncxation of 
Oudh. 

Where it was proved that the defendants were j 
in the enjoyment of the Birt zemindari rights be- 
fore the annexation of Oudh and that their en- 
joyment was such as to come within the policy 
declared by Govt, in the circular known as Re- 
cord of Rights circular, No 2 of 1861. Betd that 
the defendants had a heritable <!s: transferable 
right, as against the Talukdar, in the villages, in 
respect of which the Birt had been created. 
Muhammad Mamtaz Ali v Murad Baksh. 

29 All 708 = 34 I A 142 P C. 

Blank space in the body of the 
will. 

See Wm. 

Blank stamped papers. 

—Signature on— 

Sec Estoppel— Estoppel by deeds and other 
Documents, 

Blank Transfer. 

—Registration ot— 

See Company— Transfer of Shares and 
Eights of Transferees. 

Blindness. 

See (1) Hindu Law — Inheritance— Diveat- 

ing of, Exclusion from, and Forfei- 
ture of, Inheritance— Blindness. 

<(2) Malabar Law- — Joint Family. 

(3) ITindu La^— Inhetitance., 

U c. c. M 


Blindness a disqualification for 
the office of karnavan. 

See Malabar Law, 

Boarding-House keeper. 

See Hotel-keeper and Gnest. 

S Bom H C 0 C 187. 

Boarding house keeper & lodger. 

Sec Damages. 

Board Circulars. 

1. — IX para. 27 — Rule 38 of the Judicial 
Commissioner’s Court — Application for copy— 
Copy to be sent by post— Deduction of time for 
obtaining copy— Limitation. 

Held, that, where a person applies for a co:>y 
to be sent by post, he is entitled to have his wish 
complied with, and if, instead of complying 
with his request, a notice is posted on the board 
to the effect that the copy is ready, and that, if 
the applicant comes within any reasonable time 
from the date of his application to make inqui- 
ries, he is entitled to have the time, up to the 
delivery of the copy to him personally, deducted 
from the period of limitation for filing his copy. 

Mussammat Fatimunisaa v Ajmad Ali 
Khan. 8 0 C 150. 

Board of examiners. 

1 — Board of Examiners — Raising pass marks. 

The Board of Examiners ^having without giv- 
ing any notice to the candidates at the annual ex- 
amination for pleaderships of the Upper Subordi- 
nate Grade, the minimum number of marks raised 
qualifying for a pass certificate, some of the 
uDsucessful candidates petitioned the High Court 
that the result of the examination might be recon- 
sidered and the former standard reverted to. 
B^etd that the Court having delegated ifea powers 
in connection with the examination to the Board 
of Examiners, and the Board having exercised fts 
powers legally, properly and for the benefit of the 
public, there was no cause for interference* 
Dwarka Prasad. 9 Alt 611, 

7Wfri4||. 

2— Duty of, for pleadership examin»tiop^ on 
application by a candidate. 

Where a candidate applies, to the 
H^ralnera for pleadership, to he allowed # 


? 
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Board of Examiners-Cfewc^i. 

sent himself for the examination, the Board, for 
the time being, should form its own opinion as to 
the fitness of such applicant, and should not reject 
his application on the mere ground that a previ- 
ous application by him in some past year had 
been rejected. In such cases, it is competent for 
the High Court to order the Board to consider his 
present fitness for admission, and. if satisfied 
that he possessed thi qualifications prescribed by 
the rules, to allow him to present himself for the 
examination. Rtidra Nafain Roy, 28 Cal 479. 


S—— Board of Examiners— Specific Relief 
Act S. 45~The petitioner presented liim- 
self as a candidate for the examination for Mukh- 
tearship in 1893 but the board held an equiry in- 
to his fitness anti decided that he was not a fit 
candidate. 

In 1900 he again applied to the Board of Exa- 
miners for liberty to present hiinatdf for the exa- 
mination but the Board hehl that they could not 
go behind the order passed by the Board of Exam- 
iners in 1893 and the appLcation was K'jecctd 
without a fresh enquiry being made by tlie mem- 
bers of the Board in 1900. On application being 
made to the High Court under S, 15 of tiie Speei- 
fic Relief Act the High Court ordered that the 
Board should enquire into the fitntss oi the peti- 
tioner in 190U. Rudra Nai«aln 28 Cal 481. 


Board of Revenue, .Appeal to. 

See Pottah. 


Board of Revenue, Ordtrs of. 


See Act IX of 1847, 


Board of Revenue (Mad) order, 


1 .— Standing orders of the Bof. id of Bcu'mio 
8. 0. No. XV— Riih's 1, 5, 7, ii, IS and II- 
Crant of waste land by Tahsild ir -^ubjecd to any 
appeal— Grant of Pattah dining pendmicy yf ap- 
peal-irregularities in issuing a notice— Compe- 
tency of Civil Courts to go into the sufficiency of 
the reasons assigned by the Revenue authorifeips 
for granting or refusing to grant a darkhasfc ap- 
plication. Where during the pendency of an ap- 
peal from the order of the Tahsildar granting a 
darkhast application, pattah was Lssiietl to the 
applicant and the grant was sub(«inent!y annul- 
W by the Appellate Bevenue authority on the 
ground that there was irregular’^ ^ in the issuing 
pf a notice by reason of the signtriies of adjacent 


Board of Revenud (Mad) order 

^Goncld, 

landholders not having been obtained. 

Meld, by the Chief Justice;— 

As a notice ‘has not been produced, the max- 
imum Omuhi praPhumuitfur rite es'^e acta applied 
and that the tact that a notice was not signed 
by the adjacent landholders did not per ae render 
the grant by the Tahsildar invalid and that the 
grant by the J ahsild^jr was therefore binding on 
ftie Crown. 


by Benson J.- 


^ That the Pattah being in the nature of a mere 
bill and not of a grant or conveyance the issue of 
a pattah has not the effect of confirming the con- 
ditional grant by the Tahsiidar which appeals 
umier rule 13 were still pending; and it is not open 
to Ci\il Courts to discuss the sufficiency orother- 
wKj «)t the. grounds on which the Darkhast 
authorities whether original or appellate-grant or 
icfiiPG to giant (Jovernment lands to parties ap- 
plying for thrm so long as these authorities act 
within the ^copc of the authority conferred on 
thmn by the itoles as to do so would be an assum- 
ption uf the appellate jurisdiction by the Civil 
Ouuit instead of tlie Revenue authority in whom 
it \esK niidir the rules, 2G Mad 268; 18 Mad434- 
26 Mad 742 ; 12 Mad 404 ; 19 Mad 324; 1 M I A 
305; 6 Mad 3o3 ref. Mutliu Veei»a Vatidayan t- 

The Secretary of State for India in Council, 
1 MLT 278 = 29 Mad 


Notes:— Affirmed; 30 Mad 27=2 M i, T 141 
F B. 


2 -Bengal Court of Wards Act S. 23— Collec- 
tor— Boaid of Revenue, sanction by— Manager, 
powers of Delepitm non pofesf delegare. 


When the Colkctoris authorised by tbe Board 
of Revenue as Court of Wards under S. 23 of the 
Act, to raise a loan on mort^^age of the Ward’s 
properties, he can delegate his powers to ‘the 
manager acting under him. 


Tlio maxim ■■ dehyaiu^ non poU,t ” 

13 to bn niKloratcwl with this necessary qualifioa- 
finn.that in any particular case, if no anthority to 
<lclpj,mtc has been given, such authority may be 
implied from (ho circumstances of the case. 

Jog.Rhwsr Narain Singh v Hai R^dha 
Rawan. 3 C L Ji 165*10 'pw ’ll 2S9 
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Board of Revenue, Powers of. 

See Settlement — Miscellaneous cases 

1 — Tenure -holder, holding Mela, liability to 
pay road-cess, income tax. 

A tenure-holder who bolds an annual mela on the 
lands of tenure at a certain part of the year and 
pays separate rent, for it is not liable to pay 
road-cess although he is liable to pay income-tax 
on account of the profits of the mola. limed 

Rasit! Soha y. Anath Bandhti Chowdry. 

6 C WN 1S8=28 Cal 637. 

^ Notes:— Bist: 32 Cal 1031=0 0 W N 824 
Diss: 6 0 L J 312 FB. BiM: 3t Cal S57 
= 5GLJU8;33 Gal lO.U. Dhap: 35 
Cal 82 F B = ll G W N 105;3--r, 0 L J 
312. 

2. Advertisement and notificatation of 

circular orders of the Board if neceasary 

Latest days of payment of Government llevcnuo 
in the case of new estate Board’s Ilules of 1805. 
Buie 1-SaIe for arrears of ruvenue-JNo arrears -Sale 
not legal, setting aside of. 

The latest days for the pay- 
ment of Government revenue m the case of 
new estate formed after partition of a parent estate 
must be fixed iu accordance with the provision 
contained in rule No 1 of the Board’s Rule issued 
under the powers conferred by S. 4 of Act Xl of 
1859 and any revenue cirnular issued by the Board 
or any rule framed by the same, in any way 
affecting rule No I, must bo advertised and noti- 
fied as required by s.3 of Act XI of 1859 before 
such a circular of a rule may have the force of law 
and when not so published it is ulim vtre^. Any 
sale held for arrears of revenue which would not 
have been due if the kist were fixed under rule I 

the Borad’s Rules is invalid and illegal and 
therefore liable to be set aside. Mo homed 
Jarip V Shyama Sundari Basi 

8 C W N 826. 

S — . Commissioner’s power to set aside— Re vi 
aion — Limitation — paHe order, how set aside. 
A?engal Act ?1I of 1880 for the recovery of public 
demands applied cases of road and other cases 
M Oak 1 (1886), referred to, VVfiero a Oom- 
missfoner set aside a sale held in execution of a 
certificate granted by a Deputy Collector in 
respect of a fine imposed for failure to comply 
witl| a notice ttuder sec. Ifi of the Oess Act^ on 
the that the evidence for the Petitioner 


Board of Revenue -Powers oi-Gontd 

made out “ a nmu ( factt‘ case of fraud, or at any 
rate of irrtuulaiitic^ wnieh prevented the Peti- 
tioner fr )m obtaining knowledge of the proceed- 
ings against him, and caused the sale of his estate 
at a most inadequate price,” Held — That the 
power (»f revibion conferred on the commissioner 
by sec. 17 of Act Ml of 1880, B. 0., was amply 
safii n'ent to j'est ify the order setting aside the sale. 
The Board of Revenue also had power to interfere 
in this CISC under sac 24 of the Act. Sec. 17 of Act 
VJI of 1 SSO, it C., applied to orders made after 
as well as before sales in execution of certificates 
issued umler the Act. The periods of limitation 
I applicable in ordinary cases were not binding on 
I the Commissi oner when he was acting in exercise 
of lii^ revisionnl jiuisdictionjl is an elementary pri- 
nciple which is binding on all persons who exercise 
judicial or ////losi -judicial powers that an order 
should no( b(* made against, a man’s interest 
without there hcifiV given him an opportunity of 
being he, lid. In this case the order of the Gom- 
missiunor aumilling the sale was challenged iu a 
regular suit brought in the Civil Court on the 
ground th.at tlie u»’dcr was made without hearing 
the purchaser. Held - the proper remedy 

of the piu’chabor was to apply to the Commia- 
bioncr for a ro-heariiig. Babu Laliteswaf 

Singh V Mohuat Ramkishen Das. (P C)* 
10 C W N 969. 

4-Act IX of 1880 H, 4— Hat, profits from, not 
liable to Roati cess. — 

The profits from a Itat not being rent or reve- 
nue or annual value of land within the meaning 
of S. 4 of the Act are not liable to road-oeas. 
Therefore a land-lord who pays road cess upon 
such profits cannot recover it from his tenant. 

The Rule of the Revenue Board authorizing 
the assessment of haf's^ being at variance with 
the provisions of the Bengal Cess Act is ultra 
nre,s. (iJ 0 L J 312; 11 Q W N 1053 (P B), 28 
Cal Fob Surajdeo v. Narain Mackenzie. 

5 Ind Cas 254. 

5.—?^. 18'Leave to sue— Sanction— Condition 
precedent. 

It is not a condition precedent that 
lor the exercise of the Jurisdiction to grant sanc- 
tion under s.l8 of Act XX of 186$ that the Board 
of Revenue snould have had managepaent of 
the^ temple or that its Dharmakarths should hate 
I been umler the Board’s control p Mad 95 disc- 

f 
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Board of Revenue-Powers ot-Goncii. 

ussed. 2 Mad 197; 23 Mad 223 ref to Sathaluni 
Seetaramanuja Chapytilu v. Handtipi 
Sectapati, 26 Mad 166. 

Notes:— Fol 34 Cal 687. 

6 .— Sees. 13, 65, 66 (2) — Secondary evidence- 
judgments not inter partes, admissibility of— 
Board of jKevenue.— In a suit for feto possession 
on the ground that the defendants were trespass- 
ers on the death of their ancestor, the grantee, 
the plaintiff relied on office copies of grants kept 
in the course of business of the grantor’s sheri- 
sta. 

Meldy that no notice to the defendants to pro- 
duce the original was necessary to render second- 
ary evidence admissible as the defendant from 
the nature of the case, must have known, that 
they would be required to produce the originals. 

Where judgments not %nt&r were filed 

to show that similar grants were resumed by the 
grantor or his heirs on the death of the grantee, 

they are admissible in evidence under 
the provisions of section 13 of the Evidence Act. 

Board’ s letter dated the 26tli November 1792 
Showing that jagirs are resumable on the death 
of the grantee is inadmissible m evidence. Syed 
Mahammad Khaa y. Maharaja Nam Naraiii 

7 C L J 90. 

Board of Revenue-Rules of. 

See (1) Pre-emption— Construction of Wajib* 
ul-arv. 

(2) Pre-emption— Right of Pre-emption- 

Board of Revenue-Sanction of. 

Sec Partition— Miscellaneous Oases. 

Bombay Act XVI of 1838 (Suits, 
Bombay). 

Notes— S. 1 (3) rep., ^om Act II of 1866, ss 
1 (1), 5 rep. in pt , Act XiV of 1870; s. 6 And 
formal words in ss. 2 to 6 rep , Act XVI of 1874; 
s 1 (1) rep. in pt., ActX of 1876; s 1 (2) rep, 
j!?om Act HI of 1876; Declared in force through- 
out the Presidency of Bombay, except as regards 
the Scheduled Districts, Act XV of 1874, s. 5. 

Bombay Act XIX of 1838(Coasting Vessels). 

Notes— rep*, Act XIV of X870| tonnal 


i 


Bombay Acts (Act XVI 

words in ss. 2 to 14 rep , Act XVX of 1874; ss. 9, 
15 rep , ss. 12, 13 rep. In pt., Act XII of 187n; 
Declared in force throughout the Presidency of 
Bombay, except as rt^gards the Scheduled Distri- 
cts, Act XV of 1874, 8. 6. 

Bombay Act (XX of 1839 ) Levy of 
Haqqs, elc„ Bombay), 

Notes- Formal words in ss. 1, 2, 3 rep.. Act 
XVIof 1874;s. 3 am., ActIVof 1894; Declared 
in force throughout the Presidency of Jfombay, 
except as regards the Scheduled Districts, Act 
XV of 1874, s. 6. 

Act XV of 1840 (Agents of Foreign 
Sovereigns, etc., Bombay ), 

Notes — Rep. in pt., ActsXVI of 1874; Declar- 
ed m force throughout the Presidency of Bombay, 
except as regards the Scheduled Districts, Act XV 
of 1874, s. 5. 

Act XIX of 1844 (Abolition of Town 
duties, etc,, Bombay). 

Notes— Declared in force throughout the Pre- 
sidency of Bombay, except as regards the schedul- 
ed Districts, Act XV of 1874, s. 6. 


Bombay Act XVIII of 1848 (Nawab 
of Surat), 

Notes— Rep. in pt , Act XiV of 1870; Act XII 
of 1891. 


Bombay Act XI of 1852 (Titles to 
Rent-free Estates, Bombay). 

Notes- Rep. in pt., Act XVI of 1874; Act X 
of 1876; Act IV of 1894; Application declared, 
Bom, Act V of 1879, s. 127. 

1— Rules framed under— The Shet Sanadi 
discharged by Grovernment without any fault on 
his part-*-The lands continued to Mm on |layment 
of full survey assessment. — The new Shet Sanadi 
remunerated — The Shet Sanadi lands converted 
into ryotwari holding— Resumption of lapds by 
Dovernment. 

In 1865 a Bhet Sanadi 6n discharged 
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Bombay Acts (Act XI of 1852) -•Ooncld.l 

withoafe fault from his office by Government was 
under the rules then m force, alioweci to remain 
in possession of the Shet JSanadi lands, but full 
survey assessment was imposed therein. The de- 
fendant No. 2 who was appointed the new Shet 
Sanadi was rf^munerated from the extra assess- 
ment levied upon the Shet Sanadi lands. In 1905, 
the Government resumed the lands and handed 
them over to the defendant No. 2. Meld (1) that 
the order passed and the action taken, under the 
rule by the Government, had in law the effect of 
converting the lands from a Shet Sanadi Vatan 
into a ryotwari holding and investing the holder 
of the land with the rights of an ordinary occup- 
ant entitled to it so long as he paid the survey 
assessment, (2) That the defendant No, 2 had 
held the office of Shet Sanadi independently of 
the lands in dispute; and all that was done m 
1865 was his remuneration for that service in a 
way increased and the enhanced amount was 
made payable, not from the lands in dispute, but 
out of the assessment payable to Government by 
the occupant. (I) That that was an arrangement 
between defendant No. 2 and Government which 
could not prejudice the rights of the proceedings 
adopted by the Collector in 1905 were on the sup- 
position that what was done in 1865 had the eff- 
ect of continuing the land in dispute as one reser- 
ved for Shet Sanadi service but that was not its 
effect and the proceedings in question weie tdtm 
. mres of the Collector. Yellappa Ranappa Ktiri 
V Marcngappa Chareadappa. 
(1910) 12 Bom LR 577. 

Bombay Act II of 1863 (Exemptions 
from Land Revenue in territories 
subject to Act XI of 1852). 

Notes— Rep. in pt., Act X of 1876; Act XII 
of 1876; rep in pt,and am, Act XVI of 1S96; Bom 
Act III of 1886; /Supplemented, and application 
restricted (Locally), Bom Act IV of 1868; Appli- 
cation Declared, J9om Act V of 1879, s. 127, 

Bombay Act VI of 1863 [Public Con- 
veyances ( Bombay Town Suburbs 
and Harbour]. 

Note#— Esp. in pt., Act XII of 1873; Act XII 
Srf 1876; Bom Act III ol 1886; Bom Act III of 
Aim m XVI «£ 1895} Bom Act V of 1887, 


Bombay Act VII of 1863 Exemp- 
tions from land-revenue in terri- 
tories not subject to Act XI of 
1862. 

Notes.— Bep, in pt., Act XII of 187«?; Act X 
of 1876, Act XII of 1876 (Locally), Bom, Act V 
of 1879, rep. in pt. and am, Bom, Act III of 
1886; am , Act XVI of 1895,* Supplemented, and 
application restricted (Locally), ^om. Act IV of 
1868; Application declared, Bom Act V of 1879, 
S. 127. 

Bombay Act II of 1863. 

See (1) Service Tenure. 

l2} Settlement— Effect of Settlement. 

Bombay Acts II of 1864 (Civil and 
Criminal Justice, AdenJ. 

Notes:— Rep in pt Act XVI of 1891. 

— V of 1864. 

Sec (1) Mamlatdars Courts Act, 1864. 

(2) Mahomedan Law, Endowment. 

Bom. Act I of 1865. 

See Bombay Survey and Settlement Act, 
1865. 

—II of 1865. 

See i/ombay Municipal Act, II of 1865. 

-Ill of 1865. 

See (1) Contract— Wagering Contract, 

(2) Evidence — Parol Evidence — Varying 
or Contradicting written Instru- 
ments. 

(3) Promissory Note, 

1— Operation of Act— Contract Act ( IX of 
1872).— 

Bombay Act III of 1865 is still in force, and 
has not been repealed by the Contract Act, 
9 Bom 368, followed. Perosha Cnraetli y 
Manekji Dossabhoy. 22 Bom 899/ 

Notes:— Pol: 1 Bom L R 263. R^; 6 Bdm 
L R 603; 768. Diat: U Bom 227# 

-IV of 1865, 

See Subsistence Mdney# ^ 
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Bombay Act II of 1866. 

See Jurisdiction of Oivil Court. 

1—S. I, cL (2)— Act, Interpretation of — 
Three miles — Held that the words “ three miles” 
in Bombay Act III of I860, s. 1, cl. 2, must be 
construed as three miles measured in a straight 
line along the horizontal plane, that being the 
most convenient meaning of the words, and the 
most capable of being ascertained. 

Reg. V Bhikoba Vinoba. 4 j B H C 9. 


Bombay Act XV of 1871 (Broach 
Thakur’s Relief Act.) 

Notes: — Hep Act XIV of 1877. 

Bombay Act V of 1872 (Jurisdic- 
tion over Sindh). 

Notes.- -Am Act XX of 1872 j Act XI I of 
1891. 


Notes:— Ref: Eat Un, Cr. 138. 


-Ill of 1872. 


2— S 6— Public Conveyance-Sealed pattern 
—Police Commissioner— License— Refusal to 
grant license. 

The Commissioner of Police has no po ^er to 
refuse a license to a public conveyance on the 
ground that the pattern on which it is built is 
obsolete or open fo objection unless the Commis- 
sioner is able to say that in the particular inst- 
ances before him he has satisfied himself that 
the defects appearing in the pattern have been 
reproduced in the conveyance m question, which 
readers the same unfit for the conveyance oi tho 
public. Confirming on appeal. 4 Bom L R 768. 
Gell V Taja Noora 5 ?oin L R 132 = 

27 Bom 307 


Notes:— Ref: 28 Bom 25, 


See Bombay Municipal Act, 1872. 

i 

Bom. Act I of 1873. 

See Bombay Port Trust Act, 1873. 

-VI of 1873. 

See Bombay District Municipal Act, 

Bom. Act I of 1874 ! 

See Bombay Tramways Act, I 

—III of 1874, * 

See Cases under Hereditary Offices Act 
(Bombay J. 

Bombay Acl III of 1875 r Tolls on 
Roads and Bridges). 


See also 


4 Bom L R 768. 



Bombay Act VII of (1866) 

See — Hindu Law— Debtb, 

IV of 1867. 

Seed) Bombay Municipal Act II of 186S. 
Case No. (I). a Bom 217. 

(2) Right of suit-Municipal Offices, suits 
against. 

Bom. Act IV of 1868. 

Sec Bombay Survey and Settlement Act 
Amendment Act, 




Bom. Act III of 1869. 

See Bombay Local Funds Act, 1869. 
— Xiv of ISSi’. 

See Bombay Civil Courts Act. 









few' 






Notes:— Rep in pt Act XVI of 1895 ; Act II * 
of 1901 ; Bom Act III of 1886 ; (except in Aden 
and the City of Bombay), Bom Act I of 1884 ; 
Am Bom. Act V of 1881; (except in Aden and the 
City of Bombay), Bom Act I of 1881, S. 77. 

-HI of 1875. 

See Bombay Tolls Act. 

Bom. Act II of 1876. 

See Land Revenue. 


—Ill of 1876. 

See Mamlatdars’ Courts Act. 


Bombay Act XIV of 1877 (Broach 
and Kaira Incumbered Estates). 


Notea.-— Eep in pt Act IV of 1894 

and Am Act XXf of 1881. 

Bom. Act IV of 1878, 

See Bombay Municipal Act, 


rep in*pt 
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Bombay Act V of 1878 

See Bombay Abkari Act 

Bom. Act V of 1879 (Laad He venue), 

See Bombay Land Eevenne Act. 

-VI of 1870. 

See Bombay Port Tru‘?t Act. 

— VII of 1879. 

See Bombay Irrigation Act. 

Bom. Act I of 1880. 

See Khoti Settlement Act. 

—V of 1881. 

See Bombay Tolls Act, Amendment Act. 

-II of 1884. 

See Bombay District Municipal Act, 1884. 

Bom. Act III of 1886. 

See Bombay General Clauses Act. 

-V of 1886. 

See Hereditary Offices Act Amendment Act. 

Bom. Act III of 1888. 

See Bombay Municipal Act, 1888. 

-VI of 1888. 

See Gujarat Talukhdars Act. 

Bom. Act II of 1890. 

Sec Bombay Salt Act. 

1-—S. 6, cl. (2)— Non-recoemition of adoption 
—Provision for benefit of Government only.-- 

The provision in Bombay Act If of 186B, s. 8, 
cl. 2, as to the non-recognition of adoption by any 
Civil Court, relates only to the question of the 
ftssessability of lands when raised between Govern- 
ment and a claimant of exemption. It is not 
open to a party to rely upon a provision of which 
Government only is entitled to take advantage. 

Vasttdev Anant v Ramkrishna and Shiv- 
ram Narayan. 2 Bom 529. 

—8, 8 , cl, (3) 

Sec (I) Endowment. 

(2) Hindu Law— Endowment-— Alieuft- 
f|on of ^ndowed 'Property. 

f 


Bombay Act HI of 1890. 

See (1) District Judsre, Jurisdiction of. 

(2) Jurisdiction of Civil Court-^Eent and 
Revenue Suita — -Bombay. 

—VI of 1890. 

Sec Master and Servant. 

— VILof 1890. 

See (1) Bombay Summary Settlement Act. 

(2) Cotton Frauds Act. 

(3) Magistrate, Jurisdiction of— Speciai 
Acts— Bombay Act IK of 1S63. 

Bombay Act IV of 1903 (Bombay 
Land Record-of-rights). 

Notes-— S. 8 am Bom Act IV of 1906. 

Bombay Abkari Act V of 1878. 

Notes:— Bep in pt Act XVI of 1895 ; rep in 
pt and am Act III of 1888 ; Am Bora Act III of 
1892 ; Bom Act V of 1901 , 8. 3 am Bom Act I 
of 1903 ; S, 18-A am; Bom Act III of 1905 ; S. 45 
am; Bom Act IV of 1905, 

1— Ss. 14, 20, 64, 65, 66, and 67.— Tree— Tod- 
dy producing tree. 

The words ‘‘any tree” in section 14 and “every 
toddy-producing tree” in section 20 of the Bo^i- 
bay Abkari Act V of 1878, mean all trees in the 
Bombay Presidency to which the Act applies, 
from which toddy is drawn or produced, and not 
merely those in regard to which no special rights 
of drawing toddy previously existed. 

Apdesir Jehangip v The Secretary of State 
for India. 6 Bom H C R 398. 

2— Attachment and sale of country liquor^ 

Collector’s permission — Abkari Act (Bom Act V 
of 1878), S. 16, 

Country liquor is not exempt from attachment 
and sale in execution of a money decree i^as&ld 
by a Civil Court. It is saleable preperigr is 
covered by the first part of S, 266 of the 
Procedure Code, 1882, 

The Collector’s permission i# ^ 

sale of country (B, i$ of the 


f 
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Bombay Acts (Abkari Act V of 
1878 )S. 16 -‘Goncld, 

4bkari Act), but it is not ne^'essary to attachment 
so far as the attachment can be made without re* 
wovsl Pufsliottam Narayan v Balvant 
Babaji. 10 ^ ^ 1S«S2 Bom 157. 

— 24, 

See Bombay Kevenue Jurisdiction Act (X of 
1876) Case No (1) 9 Bom 462. 

24— Juice of toddy. producing tree— 
Land revenue.— Per Birdwood, J. 

The expression *‘land revenue” as used in Act 
X of 1876 does not include either the duties levi- 
able, under Begulation X^I of 1827, on the manu- 
facture of spirits or the taxes on the tapping of 
toddy trees, the levy of which in certain districts 
was legalized by s, 24 of the Bombay Abkari Act, 
No T of 1878. A farmer of duties on the manu- 
facture of spirits is not authorized to levy a duty 
on any juice in t^ees, either under Regulation 
XXI of 1827, or Act X of 1876, or Bombay Act V 
of 1878* Juice in toddy-produoing trees is not 
Ipirit, which includes toddy in a fermented state 
only, Ntf«yan Vcnku Katgutkai* v Sakha* 
mm Nagtt Korcgatimkap 9 Bom 462. 

Hotel— Fol: 30 Bom 764. Bef: 20 Bom 803. 

4— S.39-The responsibility of a farmer of abkari 
revenue for acts introduced by bis applying un- 
der 8. 39 of the Bombay Abkari Act to the Collec- 
tor to recover an amount due to him from a per- 
son who has drawn toddy, is not affected by the 
irresponsibility of the Collector under S 67 of 
the Act. The Collector is not a necessary party to 
a Slit against the farmer to recover money illegal- 
ly levied at his instance. Qumre, whether any 
exercise of discretion by a Collector could super- 
lede the jurisdiction of the courts on the question 
whether th« place whereon toddy had been drawn 
was ai was not witbin the area subject to his au- 
thority. Narayan Vcnku Kalgutker v 

Stkharam Naga KoiPgavkar. P J (1887) 98 

*11 Bom 519 


46. 

See Contract Act, s. 
Generally. 


2 J— Illegal Contract— 
12 Bom 422. 


5— -S. 63— Principle to be applif^d to case un- 
def |ihe Act— Mens rea— Master’s liability for 
eervaut's defanltSs., 


Bombay Ads ( Abkari Ad V of 
1878 ) S. 53 •Ooncld, 

The principle with regard to Abkari Act, 1S78, 
is that licenses to keep shops are only granted to 
pe’»'sons of good personal character, and it is ob* 
vious that the object of so restricting the grant 
of licenses would be defeated if the licenssd per- 
son could, by delegating the control and manage- 
ment of the house to another person who was al- 
together unfit to keep it, free himself from res- 
ponsibilty for the manner in which the shop was 
conducted. 

Mens rea is not required where the acts pro- 
hibited by a statute are not criminal in any sense 
but are prohibited in the public interest under 
a penalty. This principle is pubstantially adopted 
in S. 53 of the Abkari Act with this excep- 
tion, that it is open to the license holder, accord- 
ing to the section, to prove facts to show that he 
is not liable for his servant’s defaults or acts. 

Emperor y Waman Dhanraj. 

10 Bom LR17t. 

6— S. 55— -Oonstructi'^n of Statutes — ‘‘Or” 
read “nor”— Order of confiscation. 

S. 65 of the Bombay Abkari Act (7 of 1878) 
provides that “no order of confiscation shall be 
made until the expiration of one month from the 
date of seizing the things intended to be confis- 
cated or without hearing any person who claims 
a right thereto, and the evidence, if any which 
he produces in support of his claim.” Certain 
casks of vinegar belonging to the plaintiffs were 
seized by the Collector of Bombay on the 5th 
November 1891, and an order of confiscation was 
made on the 17th November 1891. The order 
was made after hearing the plaintiffs. Meld that 
under the provisions of the Abkari Act, s. R5, the 
Collector could not make a valid order of confis- 
cation before the expiration of one month from 
the dateof seizure. Framji Matickji Punjtji 
y Secretary of State for India. 

17 Bom 154 

Bombay Bhagdari Act V of 1862. 

See Attachment— bubjects of Attachment- 
Buildings and Houses Materials. Case No (^9). 

12 Bom 368-21 Bom 588, 

1— Bhagdari 'tenure— P^rtilaQti 
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Bombay Acts ( Bhagdari Act V of 

1862) --OOfUd, \ 

There is nothing in Bombay Act V of 1S62 
wh»oh debars a Civil Court from making a de- 
cree for the partition of narvadar land among 
the bhagdars, even though such partition may 
cause a further division of recognized sub divioions 
of bhags. Veribhai v Ragabhai 

1 Bom 22S 

Notes:— Bef; 13 Bom 263 

2, — Dismefmbsrment of bhag — Narva-Bhag- 
Alienation previous to B>mbay Act V of 186^. 


Bombay Acls ( Bhagdari Act V of 
1862 y-Gontd. 

D, who imraediafely entered into possession of 
their respective shares. In 1876, A andO Sold 
their shares to the plaintiff B and D protested 
against the sale as bmng n dism^^mberment of a 
bhag, and the plaintiff was cilled upon by the 
Collector, under Sec 3 of the Act, to deliver the 
deed to be cancelled, but declined to do so, and 
applied that the sale should be recognized. By an 
order, the Collector refused to grant his prayar. 
The plaintiff, therefore, brought a suit to set 
aside the order, Both the lower Courts rejected 
his claim. On appeal to the High Court. 





The principal object of Bombay Act V of 1862 
is to prevent the further dismemberment of bbags 
or shares in bhagdari villages; it renders null 
and void any future alienation of any portion of 
a bhag other than a recognized subdivision, but it 
does not invalidate previous alienations A sale 
of a portion of a bhag, previously to the passing 
of Bombay Act V of 1863 amounts to a dismember- 
ment of the bhag and what remains in the bhag- 
dar’s hands continues to be a complete bhag, 
while the portion separated fiom it becomes a new 
bhag. Bhai Sliankcp v Collector of Kaira. 

5 Bom 77. 


ITeld^ confirming the decree of the lower Ap- 
pellate Court, that the sale to the plaintiff having 
been effected after the Bombay Bhagdiri Act (^V 
of 1862) bad come into fore® was void. 

A bhag as contemplated by the Act would 
seem to mean an aliquot share of a village sub- 
ject to an aliquot portion of the total land-tax im- 
posed on it, and not any sub-division by parti- 
tion or otherwise . 

Gulab Narotam v The Secretary of State 
for India P J (1884; 166 = 8 Bom 596» 

Notes:— Bef: 11 B'lm 463; 13 Bom 208. 


Notes:— -Dist 8 Bom 596. 

8. — Purchase by stranger of building erected 
on gabhan. 

In a suit brought by a bhagdari, or shareholder 
in a bhagdar village, to recover possession of a 
gabhan, or building-site, and a vada, or home- 
stead appurtenant to his bhag,from a stranger who 
had purchased at an auction-sale a building erect 
ed on the gabhan by a third person with the bhag- 
dar’s consent. — jBTc/d, (reversing the decision of the 
District Court) that the purchaser of the building 
had only acquired a right to remove the building 
matcrialsand that he had no right, by reason of his 
having purchased the building, to continue, with- 
out the bhagdar’s consent, in possession of the 
gabhan and vada, which by the Bhagdari Act 
could not be alienated apart or separately from 
the bhag or some recognized subdivision thereof. 
Pjpanjivan Gavati v Jaisbankar Bhsgvati 

4 B H C A C 46. 

4.^In 1860^ prior to the coming into force of 

Bombay Bhagdari Act V of 1862, W, a recog- 
bolder of a bhag in the Broach District, dt- 


5 ~ A ryotwari village declared bhagdari vil- 
lage by Government for administrative purpoaa 
— Bholav village — The change of tenure not to 
affect the ordinary rules of Hindu Law applying 
to the parties — Special custom regulating succes- 
sion of bhagdari lands not applicable to iueh 
charge in tenure. 

Prior to the year 1833 A. D , the village of 
Bholav in the Broach District was an ordinary 
vighotia village. It was declared a bhagdari 
village in 18^1 for reasons of administrative 
convenience, 

Jldd , that the change imposed on the village 
ab extra for mere administrative convenience, 
did not carry with it the abrogation of the 
ordinary principles of Hindu Law by which the 
parties were governed before 1833; in othfr 
words, the change was never intended, and dfd 
not operate, to upset the existing law of succes- 
sion, so as to confer on agnates thehoefotih 
rights which they had never p^ssess^d, an^ 
deprive daughters and fcheir sons of 
which till then they had always enf >yfd. 

Lain Dayal v. Lain Gopak 12 jQ ft STO 
^7 
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•Bombay Acts ( Bhagdari Act V of t 

1862 )-Oontd. 

0— Bliagdaree Act (Bom Act V of 1862) -Bhag- 

, 3 ar Permanent tenant— Alienation of fruit of 

thatlees on land— Land Revenue Code (Bombay 
Act V of 1879), Sec. 83— Permanent tenant, posi- 
tion of. 

There is nothing in the Bhagdaree Act ( Bom 
Act V of 1862) to prevent a permanent tenant of 
a Bfiagdar from alienating the fruit of the trees | 
on the land of whi^h he is a tenant, in the same 
way as he could alienate the crops or grass upon 
such land. 

Thfe position of a tenant-of a Bhagdaree land 
—who is presumed to be permanent tenant under 
S 83 of the Land Revenue Code, 1879, is not affe- 
cted in any way by the prohibition contained m 
th^Bhagdaree Act against alienation. 24 Bom 51 
ReL Nahanchand v Kekhushru, 

9 Bom L R 50*31 Bom 183. 

7. — Sale of p^^rtion of bhag before Act. 

A sale of a portion of a hhag previous to the 
passing of Bombay Act V of 1862 constitutes 
what remains in the bhagdar's hands a distinct 
hhag, which, after the passing of the Act, could 
be alienated in its entirety. Bhaktidas v 

Mant^hersha. 1B87 P J 66. 


Bombay Acts ( Bhagdari Act V of 
1862 ) S, l-Oontd. 

wise, to prove strictly that the deed of sale relates 
to an unrecognized subdivision, Stilcmaii v 
Abraham 1888 F J 9. 

10.— Ss 1 and 2-Sale of unrecognized portion 
of a bhag-Application by Collector to set it aside. 

N held an unrecognized fourth share in a cer- 
tain hhag, R obtained a decree against N, and 
in execution of it sold his right, title/ and interest 
in the Bhag on the 28th February 1876. It was 
purchased by B. The sale was subsequently con- 
firmed. and B was put m possession of a portion 
of the land. On the 30th September 1880 the Col- 
lector applied to the Court to set aside the sale on 
the ground that it was illegal under Bombay Act 
V of 1862. It appeared that the Collector did not 
know till November 1877 that the land sold was 
an unrecognized portion of the bhag, and not the 
whole of it. Held that the sale might be set 
aside under the provisions of s 2 of Act V of 1862, 
notwithstanding its confirmation and the subse- 
quent delivery of possession. Qucsre —Whether 
any provisioyif limitation applied to such appli- 
cation under the Bhagdari Act ? Collector of 
Broach v Rajaram Laldas 7 Bom 54*2. 

Notes.— Fol 7 ^om546; Bef 12 Bom 203, 



8 .— Alienation after Act m force. 

R, on whom certain land forming part of a 
hhag had devolved by marriage and inhentence 
before the Act came into force alienated it to the 
plaintiff after the Act came into force. 


ffetd, that the alienation being after the Ac^ 
came into force fell within its operation. 8 Bom 
696 followed, Rahim v Bai Gulab 

1890 P J 5. 


9. Subdivision of recognized bhagmnt defin- 

ed— Assumed from OollectoFs records— Onus pro- 
bandi— Unrecognized subdivision 


There is no definition in the Act itself of the 
sxpression recognized subdivision of a blmg* i?ut 
he Onllfictor’s records show what portions of a 
hag are such, and the Legislature had that cir- 
■umstance before it when S 3 was enacted. There 
^ing a presumption in favour the legality of 
in act, it lay upon the defendant, by 
ifOda^tion qf p ftm the m 


11.— In 1871 the right, title and interest of 
three out of four brothers, owners, of a bhag in 
the Broach district, was sold by the Civil Court 
and purchased by defendants. They were put in 
possession of the whole bhag, which was transfer- 
red to their names in the revenue book. In 1878 
plaintiff purchased the whole bhag from the afore- 
said three brothers and the widow of the fourth, 
and in 1883 brought this suit to obtain possession 
of the whole. Held that the suit was maintain- 
able, as s 2 of Bombay Act V of 1862 contains no 
provision barring the right of any person prejudi- 
cially affected by an illegal sale from suing to set 
It aside. Held further that the sale oi an up- 
ascertained bhag is not illegal under 
8. 1 of the Act, and the defendant hAv- 
ing obtained peaceable posssession of tlie whole 
bhag, could not be evicted by plaintiff ks purch^ 
aser of the whole hhag. Bai KuVaifbai If 

Bbagvsran Icbhafam P J (188§) 115 «* 

13 Bcpxi 2(08. 
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Bombay Acts ( Bhagdari Act V of 
1862 ) S. i’^Gontd, 

12— SS. 1 and 3— San mortgage— Bhagdari 
and narvadari tenures — Mortgage before passing 
ol the Act— Execution of decree— Operation of 
Act* 

The plaintiff in 1874 sued on a san mortgage, 
dated 15th November )8fil, — t. e,^ five months 
before the passing of Bombay Act V of 1862, 
— to recover a sum of money by sale of the mort- 
gaged property, which formed part of a bhag in a 
bhagdari village, which bhag the defendant had 
purchased at a Court’s sale subsequent to the date 
of the mortgage. JSeld (assuming s. 1 of the Act 
to apply) that it does not bar the right of action: 
that, therefore, a Civil Court would be bound to ! 
make a decree, even though it might anticipate 
that s. 1 of the Act would stand in the way of the 
execution of that decree. — That, after a 

decree has been passed against a portion of a 
bhag, the Collector might recognize such portion 
as a division of the bhag, if assured that justice 
required that the decree should be executed. 
MM, further, that no retrospective operation 
can be given to s. 1 of the Act, so as prejudicially 
to affect exisfeingjrights. The words “attachment 
or sale by the process of any Civil Court,'’ used 
therein, were intended to prevent attachment 
and sale under simple money-decrees, and not to 
prevent the sale of mortgaged property in satis- 
faction of a valid mortgage. Ranch oddas 


Bombay Acts ( Bhagdari Act V of 
1862 )S. i-Omeut. 

hitag in a bhagdari village is exempt from 
attachment. Per Farran, 0, J. and Jardine, 
Parsons, and Ranade, JJ, (Gandy J. dissentient). 
Meaning of the word homestead discussed. 

The Collector of Broach v. Vcnilal. 

1896, P. J., ^8. 

IS— S. 2— Sale of a portion of a bhag in exe- 
cution of a decree — Process for sale— Collector’s 
right to get the process quashed. 

The appellant was the mortgagee of a portion 
of a bhag under a mortgage dated 1880, and in a 
suit brought upon the mortgage obtained a decree 
for sale of the mortgaged property. An attach- 
ment was issued, and an order for sale was made. 
Thereupon the Collector applied, under s. 2 of 
Bombay Act V of 1862, to set aside the attach- 
ment and order for saXQMeld that the mortgage of 
a portion of a bhag was unlawful under s. 3 of 
the Act, and a process having been issued for the 
sale of such portion, the Collector was entitled to 
have it quashed. 1 Bom., 681, distinguished. 

Narbhcram v Collectoi* of Broach 
22 Bom 787. 


I 


Doyaldas v. Ranchoddas Nanabhai 
1 Bom, 581. 

Notes: -Dist: 22 Bom. 737. Ref: 6 Bom. 168 
F. B. 193 F. B. 


16 — S. 2-Execution — Sale in execution— Sale, 
process for, in execution under mortgage of portion 
of Bhag — Collector, right of, to have the prooess 
quashed— Mortgage of portion of Bhag — Mortgage 
invalid— Bhagdari Act V of 1862 Section 2. 


13. — Under Section 1 of Bom Act V of 1862, 
and seizure, sequestration, attachment, or sale by 
the Civil Court of a portion of a Bhag is null and 
void. Where, however, a portion has been sold, the 
Collector, should proceed under sec 2 and not 
under sec 3 No law of limitation applies to pro- 
ceedings by the Collector under the Bhagdari Act. 
The Collectof of Broach v Besai Raghu- 
nath. P J (1883) 314=7 Bom 546. 

Notes:— Ref li Bom 203; 6 Bom L R 428; 28 
Bom 399; 7 Bom L R 186. 

14—88 1, 5— ‘Homestead’ -Superstructure not 
liable to attachment. 

ThAfipt^tructtLBt ol a house belon^ugtoa 

I# 


Under Section 2 of the Bhagdari Act V of 1863, 
the Collector is entitled to move the Court to 
([uasb a process issued for the sale of a portion of 
a Mag in satisfaction of a mortgage debt thereon. 
The r«*mark to the contrary in 1 Bom 681 mtlat 
be confined to a mortgage made before the Act 
was promulgated. 

The fact that a mortgage, though of a porHon 
of a bJutg, other than a recognised sub-divIslon^ |t 
a mortgage of the whole remaining intflreiiibfthd 
mortgagor by reason of a prior sUle, fiftilarly 
illegal, of thereat of his interest 
does not validate the mortgage. Nftfh|t|irEtn y 
ThcOoUectopofBmch P J P IBS, 
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Bombay Bhagdari Acl V of 1862 
S.3 


See (1) Bhagdari Act 

(2) Moitgage — Construction of Moitgigs 

(3) Possession— Adverse Possession 


17^S 3-Bhagdari and narvadan tenures, Sale of 
unrecognized portion of— Civil Procedure Code, 
1869,3 213— Undivided share Sale of — Partition 


The sale of a portion of a bhag or share m a 
bhagdari or narvadan village, other than a recog 
nized subdivision of such bhag or share, or of a 
building site appurtenant to it is illegal under 
s 3 of Bombay Act V of 1863 , and a judgment 
creditior cannot, in execution of his decree evade 
the law by describing his debtors separate por 
tion m a bhag as his right, title and interest iii 
the whole bhag,’ for, under s. 213 of the Code of 
Civil Procedure the creditor is bound to specify 
the debtor’s share or interest to the best of his 
belief, or so far as he has been able to ascertain 
the same, If the sale of an undivided 

share in a bhag be lawful, bute\en if it be, the 
purchaser cannot insist upon the possession of 
any particular portion of the bhag as represent 
ing the share ot his debtor All he can do is to sue 
for partition But if such partition could 

be made, Ardesif Nasaryanji v Muse 

Katha Amiji 1 Bom 601 


Notcs.—Fol 7 Bora 642 Kef H Bom 201 15 
Bom 172 I B 


18 — Sjd-Bi^agdari tenure— Undivided share j£ 
a bhag, Alienation of. 


The alienation of an undivided portion of a 
bhag, or share m the bhag, to a person who la not 
a bhagdar, is void under s 3 of Bombay Act V of 
1863. Bird wood J , dissented. Parshotam 
Bhaishankar v Hira Pipag 

15 Bom 172 


19— S 3.— Alienation of pait ot Bhag 
Where the owner of an entire hhaq succeeds 


by inheritance to a share of a survey number, 
which the Beveuue authorities proceed to incor- 
porate wifeb the ouginal this will not pre 
vent the owner from alienatiag the ori^nal hkoff. 




Bombay Acts ( Bhagdari ftet V of 
1862 ) S. 3 •-Contd, 

Such an alienation is not contrary to the provi- 
sions of S 3 

there IS nothing in that Act which empowers 
the Revenue authorities to alter or add to existing 
recognised sub divisions. Much less can the infer- 
ence he deduced from that Act that the Revenue 
authorities are empowered to add the property of 
A to that of B , so as to pervent the amalgamated 
properties of A and B from being liable to the 
ordinary incidents of property i. e , sale, mortgage 
or alienation Amanji Isa v Javber 

1880 P J 41. 

20— S 3— Collector— Adverse possession — 
Limitation 

tender S 3 of the Bhagdari Act, Collector can 
act at any time and the plea of adverse possession 
cannot prevail against any order that he may 
make The law of limitation does not govern the 
Collector’s action under the section Bala y 
P ai*ag 4 Bom L R 797. 

Notes —1 ol 6 Bom L R 438, 28 Bom 399Bist: 

10 Bom T 11113^33 Bom 116 

21— Bhag— Naiva — Sub divisions of Narva— 
Compromise — Collector’s action — Appeal to Com- 
missionci 

Where the pai ties to a suit anive at a com- 
promise t hr effect of which IS that a narva is 
spilt up into two portions over one of which one 
party gives up bis right in favour 
of the other and the division so effected is 
not a recognised sub division the compromise is 
void under Sa, 3 and 6 of the Bhagdaree and Nar- 
wadaree Act, 1862 

Where a transaction is not lawful under S, $ 
(1) of the Act, the Civil Court is bound t6 adjudi- 
cate upon it independently of the ^testJOU whe- 
ther the ooUeofcor interfere? or not u|id^ 8 * I (2) 
of the Act 
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Bombay Acts ( Bhagdari Act V of 
1862 ) S Z-Gotud. 

An appeal from an order passed by the OoH c 
tor under s 3 of the Bhagdaree and Narw idaite ' 
Act lies to the Commissioner 

The Collector can under S 3 of the I h igd^i e 
and Narwadaiee Act take aotun at any time ard 
the plea of adverse possession cannot prevail 
against any order that he may make 
Jethatoiiai y Natlialhhai 6 Bom L R 428 = 

28 Bom 390 

Notes — Dist 10 Rom L R 112S 33 Bom lih 

22 — S 3— Bhag—Suh divisions of a Bh ig — 
Limitation 

Possession, acquired under an alicnatiot 
made m contravention of S 3 of the I hagian 
Act, lb62, can become adveise ind bir a suit 
for recovery the individual alienoi or bis 
representatives m intcieat ( 4 Bom L li 7 )7 ami 
28 Bom 398 = 6 Bom L R 42^, Dist, and (187 1) 

4 App Cas324 Ref ) Adam Umap Sale y 

Bapu Bavaji tO BomL R1128 = 

83 Bom 116=1 Ind Cas 663 

23 — S 3— Bhag — I nrecogni/cd subdivision 
of a bhag — Vlicnation prohibition ngiinst — 
Refund of money— Contract Act ( I V of 1872 ) 

5 65. 

The prohibition against -ilif nation of an un 
recognized sub division of a bhag, providtd ly 
S 3 of the Bhagdari Act 1862 applies to the 
person m possession of the bh ig though lie m ly 
not be the bhagdar 

Whe^e an alienation is dcchnd to be void 
under 8 3 of the Bhagdari A t, 18hi^, an ordci 
for refund of the consideration money wbi h 
has passed under the impeached transiction may 
be made 

S. 65, Contract Act, 1872 deals with two cases, 
firsts an agreement which is discovered to be 
yoid, and, secondly, a contract which becomes 
ydid. There is clearly a distinction betwten the 
agreement xn the first case and the contract in 
second case 1 he dtst deals with agreements 
T^did mduh the second with contracts which 
after they have become eoutiaets. 

I Jijlbhai Laldas y Nag^i Gulab 

ti Bom L E mZrnM ImA Caiam 


Brmbay Ac!<3 ( Bhagdari Act V of 
1862 ) S. 3 Oond {. 

24-— Act ( V of 1863 ) S 3— Resjudicata Plea 
of rcs]udicata picvaik even where its effect is to 
bimti n what h illegal — Bhaffdan and Kiiri&.H- 
ai Act ( Lomboy Act V of 1862 ), S 3 
A plea it est \ p< 1 by / /////#/ da can prevail even 
wbf le tl t icsult of giving effect to it will be to 
sanction what IS illegal in the sense of being 
prohibited by Statute Chhaganlal Kishordas 
y Bai Harkha 11 Bom L R 846 = 

33 Bom 479=2 Ind Cas 530. 

Bombay City Improvement Trust 
Act I of 1898. 

Notes — 1 - 4 ) m pt and am Bom Act IV of 
IKH S 18(11) onlicmed ui I supplemented Act 
XIV of 19N S K> r4) am Bim A t UT of 1907, 
when notihei ss 17 (!) 60 am Bom Act II of 
li08 

1 Ihe City of Bombay Improvement Trust 
— Ac iuisition of the propeity — Amount of com- 
pcusati m — Scheme of development— Rent capi- 
t ili/ed at a given number of years purchase — 
Allow nice for tlu nsk attendant upon the 
scheme of development 

In hxing th( valuation of a property acquired 
by tho City of Bombay Impiovement Trust, the 
tuburnl ot app al dovided it into two categories, 
the 0 1 C of whifh was tfgardedas fully develop- 
ed and was /dued at 16^ years purchase while 
the other that is the position lying at the back 
wis taken as cipable of fmther development, and 
was cstmuU 1 at 16 years purchase The Scheme 
of devebprnent that was accepted provided for 
the election o! 1 bbeks of chawls running prao- 
tuail) at light angles to the fiont premises, and 
accirding to the schomo these chawls were to 
luve thitc upper il )ors and the ground floor was 
to be used for gmlown With regard to this, in 
appeaiti the High Court, the parties limited 
theuconten lois to thiee points (1) Whether the 
1 ribunal ought to have all iwcd four upper 
I to the hypothetical chawls thereon, (i) 

^ B e rnbunil was wrong m allowing li$| 

16 years purchase, md (8) whether suficlAt I* 

^ lowanct was made by the Irihnnal Afe 
j attendant upon a schema of det^Op#*^ as 
^ that adopted b} it as the basis 

IMS (1) that, il coaid holh# & 

scheme of deyelofmttl jliwr hpper 

, IteOfS wm lb thil i wottid enter bm the 










731 33bsai*s cent civil digest 1811 - 1912 . 732 


■'I i '■ 


I i 


Bombay Ads f City Improvement 
Trust Ad IV of i898-Oonia. 

calculations of an intending purchaser and in- 
fluence his offer; and that there were no ma- 
terials that would ju^itify the High Courts up- 
holding the contention that, contrary to the 
Tribunal’s conclusion four upper floors should 
be allowed. 


(2) That the amonnt of purchase fixed by the 
Tribunal was fair and reasonable; for the dif- 
ference between the 16^ years purchase for 
the front and 1*5 years purchase for the back 
was due to the allow me ' of a 2 years’ rental as 
a reward for enterprise and a compensation for 
risks, the purchase having been treated as a 6 
per cent, investment, 


(3) That the allowance made by the Tribunal 
at 2 years’ rental for the risk attending upon 
the pTopos*Hi scheme of development was ade- 
quate. Anandrao Vinayak v Secretary of 
State. 7 Bom L R 580 =29 Boiti 565. 


2.— City Improvement Trusts Act —Tribunal 
created by no Oiurfc— Provincial Legislature, 
power of, to create new courts or to confer iuris 
diction on High Court. 


The tribunal of appeal constituted by the 
city of Bombay Improvement Act 1898 is not a 
Court of justice. 'Ibe High Court of Bombay 
has no appellate or re visional jurisdiction over 
the decision of the Tribunal of Appeal, except 
the qualified appellate jurisdiction provided by 
the Act itself. 


Toe notice of suit prescribed by s 424 of the 
Civil Procedure C3de, is necessary even when the 
remedy sought in the action is only an injunc- 
tion. 


The Court has jurisdiction to gran<- an ex 
parte injunction; but in exercising the discretion 
the gimtest care should be exercised. 


The tribunal created W Borabiy Act IV of 
1895 is not a court, but a body free from the con- 
trol and siiperinteudence of the High Court 
except so far as its intervention by way of ap- 
peal might be sanctioned by its president, 
rers : — Whether the creation of a court is an 
unauthorized invansion of the Crown’s preroga- 
tive or whether thi creation of a new court with- 
in ijhe Itmits of the Presidency is within the 
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Bombay Acts (City Improvement 
Trust Act IV of 7898 -Uontd. 

Legislative powers of the G-overnor in Council. 
Bombay Act IV of 1898 being a local Act, can- 
not confer on the High Ciurt any jurisdiction to 
deal with appeals from a tribunal created by 
itself, inasmuch as the power to so confer juris- 
diction is with the Imperial Parliament and the 
Viceroy’s Council only. Hai?i V. Secretary 
of State for India. 5 Bom L R 481= 

27 Bom, 424. 

8 —Acquisition of land with buildings thereon 
—Amount of compensation— Principles upon 
which the amount to be fixed— Civil Procedure 
Code (Act XIV of 1882), S 561— Cross-objectiOns. 

Section 48 vH) o! the City of Bombay Im- 
provement Act, does not provide for leave to ap- 
peal being granted to any individual, but for a 
certificTte that the case is a fib one for appeal 
that is the whole case and not any particular 
part of ii-. The consequence of the grant of 
this certificate is that there shall be an appeal to 
the High Court from the award, or any part of 
the award and this must moan that there shall 
be a right of appeal, or to use the language of 
the Civil Procedure Code, that an appeal will 
lie to th ' High Court. And the respondent is 
entitled to object to the award in the manner 
provided by s, 66 1 of the Civil Procedure Code. 

In calculating the amount of compensation 
to be awarded upon acquisition of lands, with 
buildings thereon, by th« City of Bombay 
Improvement Trust, the rental should be the 
basis of calculation, so that after arriving at the 
net rental, what has to be a*3certained is the rate 
of return investors in this class of property 
expect; for that serves to determine the number 
of years purchase* it is proper to allow, after 
giving due weight to any special conditions that 
may affect the property advantageously or 
otherwise- 

As to the contention that the property was at 
the date 5f the declaration capable of fetching 
a higher rental which was apparent from ^he 
fact that the rents of their property had been 
steadily rising for 16 years previous to 189^1. / 

Held, that though for the purpose of this 
inquiry it was legitimate to have regard to the 
passed history pi the rental, it oould not be lakeh 
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Bombay Acts ( City Improvement 
Trust Act IV of 1898 ^Gontd, 

for granted that enbftn^^emenfc would continue 
possible for ever, and still less that there was 
such a certainty of this as to make it a basis 
for fixing a higher purchase price. 

As to the contention, that in arriving at the 
valuation the tribunal of Appeal following the 
Collector, had deducted 4 per cent in respect of 
water-tax, whereas the water supply to the pre- 
mises was measured by meter and the average 
payment for water was Bs, 16 per annum: 

Held^ that the Tribunal was right in deduct- 
ing 4 per cent, for water-tax from the rental. 

The Collector allowed 20 years purchase as 
the value of the property. On appeal, the Tri- 
bunal took an average of the instances adduced 
before them and allowed the claimants 21-60 | 
years purchase: 

Held^ that the striking of an average as done 
by the Tribunal might be a crude method of 
calculation; but it could net, on evidence be se,id 
that the claimants had been awarded too little. 

Raghunathdas Gcpaldas v Secretary of 
State, 7 Botu L R 569 =*=29 Bom 514 

Notes.— Bef: 10 Bom L R 931; 701. 

4.— Tribunal of appe<»l— Jurisdiction to ap- 
portion compensation money amoi g several 
claimants — Questions of title among claimants 
can also be decided. 

The tribunal of Appeal constituted under the 
provisions of the City of Bombay Improvement 
Act, 1898, has the power to d«al with and de- 
cide questions relating to the apportionment of 
the moneys payable as compensation. It has al- 
so the power to go into and decide the question 
of title raised by tbe claimants i/ifer se, 

Pandurang Bhiwaji v Gangaram Ganu. 

14 Bom L R 22. 

5.— liand acquisition— Maik t value of land- 
City of Bombay Improvement Act (Bombay Act 
IV of 1898K S, 49 ( 2 )— Consolidation of refer- 
ences# 

, . The Government of Bombay, aoting on be- 
bidf of tbp Trustees under the Chy of Bombay 
40^) i 898, ao<;(nlrfi a ptoe, oondst- 


Bombay Acts ( City Improvement 
Trust Act IV of 1898-05ni(f. 

ing of nine parcels of land, belonging to J. Tbe 
land was such that the whole piece consisting of 
the nine parcels formed in itself a valuable 
quarry. At the date of tbe notification, issued 
under the Land Acquisition Act, 1894, J was in 
unencumbered ownership of only one 
of the parcels the remaining ones being let 
on permanent leases as building sites. Between 
the dates of notification and acquisition, J 
bought out the interest of the tenant of one more 
parcel. The Collector dealt separately wieb the 
nine parcels, assessed the value of^the plots on a 
rental basis and refused J’s claim to receive com- 
pensation on a quarrying basis. At J’s instance 
all the nine cases were referred to the Tribunal 
of Appeal. After the CoUeclor had made his 
award and before the references came on for hear- 
ing, J bought out all the remaining tenants. At 
the hearing before the Tribunal of Appeal, J ap- 
plied successfully that the references should be 
consolidated and that his claim for compensa- 
tion on a quarrying basis should be allowed. On 
appeal by the Trustees:— 

Ifeld^ (1) that the consideration was rightly 
allowed ; 

(2) that the land here had an adaptability 
value on the footing of its possibility as a quarry, 
but it was not a realised possibility, nor was it 
competent to J to convert it inro a realised pos- 
sibility by the expedient of buying out the per- 
manent tenants after the Collector’s award: that 
therefore, the land could not b* assessed on a 
qnarryable basis; 

(3) That J was only entitled to th« market 
value of the land in its existing character, plus 
a special allowance for its adaptability as a quarry 
at some future date. 

Per Batchelor J.^ — The method contemplated 
by the Land Acquisition Act, 1894, is to ascer- 
tain first the market value of the land on tbe 
footing that all separate interests combined io 
self; and, then, to apportion or distribute tbe 
sum among the various persons found to be in- 
terested, (1908) 10 Bom L R 657 foU. 

The market value of the land under ectblfllilcn 
has to be ascertained on the assumptlbn Ibal all 
separate interests combine, that is, 
interests are ts^en tq cqmbine so As ^ |ife 
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Bombay Acts ( City improvement 
Trust Act IV of 1898 ^OoacU, 

plete title to the as^iumed pur h ^ov and the ic 
quirmg body not bo as to im pi sb upon the lan^ 
a character which it did not b fi to trno ti it 
a value which it never had m th^* inaiket 

The ‘market value of the land ireans the 
price which wouli be obtiinabl in the mitl d 
for that concrete parcel of land with its pai i 
culaf advantages and its particular draw bad « 
both advantages and drawba ks Uing fstimit 
ed, rather with reftren^’e to conmercial viliic 
than with reference to any abstni t legal ngbts 

Per Hoaton J — In as ertaimng compensdion 
under the Land Atqnisitu n Act 18 >i thi m ir 
ket value of the land to b( acquired ni ist bt 
computed as a whole I le City sliould estimitt 
Its value by what it wouli have fitch 1 in th( 
market at the date of the ac j iisitnn it slioid 1 
not give to the owner what it i irisi h rs the hn i 
to be worth to the acqairor after ac { ns tion 

Taking the scope of the Lnn 1 Ac i iisition \t t 
18^4, and its words it see n*, that neilher the 
method of ascertaining compensation b> val iing 
separately each interest in the 1 an J nor t he nu 
thod of valuing the land as a wliob an 1 then ap 
portioning to each person interest ^ 1 the shai c to 
which he is entitled, is excluled what is intend 
ed IS a fair and reasonable estimate of thr c >m 
penaation to be awarded and this is ti he airiv 
ed at by taking mto consii iTtion ceitain sp ci 
fied matters and exdudmg fiom cmsihrtion 
others The Act leaves a g eat deil to the bs 
cretion ot the Odlector and the Oouit and am ng 
St the other matters it U'^vea it to tliir dis 
cretion to ascertain the mvrkf t value of ‘hi lati 1 
by either of the two m^thols The Trustees 
for the Improvement of the City of BDmb^y 
V Jalbhoy Ardeshir Sett It Bim L R 674 

dS Bom 483 

Bom-City & Land Revenue. 

1 — S 8— Assessment— Spccift' limil Sipen 
or holder^ — Oolleotoi — Enhancement of assess 
ment 

A piece of land consisting ot thn e pi )t& w^g 
acquired by the Trustees of the B ru Church of 
Scotland Mission from the Government, Of 
these, one plot of land was conveyed to the Mis- 
sion Tfrustees “iheir heirs and assigns fpf ever^* 


Bombay Ads (City & Land Revenue 
Act ) S. 8 Om*d, 

8iib]ect no doubt to a right of resumption but 
witho It any mention of assessment the other 
I two pi its of Lnd w*>r» also conv<=»yed to the Mis- 
snniiustecs tlinrhuis executors administra- 
tiis ind assigns f ir ever but m this case it was 
expff sst 1 to be ‘ subject to the payment of all 
ti\ lates charges assessments leviable or 
1 agt al le m respect of the premises or anything 
for the time being thereon 

On the 20th December 1867 an indenture 
was executed by the Secretary of State for India, 

''s leprestnting the Government, to the Mission 
luistfo*' It was then by recited that the trustees, 
with the approval cf Government, had resolved to 
Bill the pieces of land and that the Government 
with a vn w to fee ilitating the sale had agreed to 
gi int t( the trustees all their revision and estate 
in ttf pitmiscaand that the trustees had agreed 
with Tariardlian for the absolute sale to him of 
th< pieces of land By the opeiative part of the 
same the (lovun ment granted all their revision 
an i ( st ite in the pieces of land to the trustees, 
tin 11 hci s A but subjeft to the payment of 
tnvts 1 itcs charges, Ac in respect of the pre- 
ims{ s 

On the Ihth Januar} 18 SR these lands were 
<onvc>cd in purcliase to Janardhan The parties 
to thi convfjance were the Mission Trustees, the 
S cretary >t State and Tanardhan The deed 
icdbd that the Mission Tiustees had entered in- 
to an agret merit wdh Janardhan for the absolute 
sale of the pieces of land, anl that the Trustee 
with the knowl dgf and consent of Government 
conmed the same to Janardhan subjeottothe 
pav nent of all lates taxes, A.e 

I’lior to the completion of the purchase Janar- 
iinn sought information as to w^hat assessments 
wei 1 viable m resp'^ct of the premises, when he 
wis toll by the Collector that the land would 
be ass ssed at the rate of nine pies per square 
yaii no hint was given at the time that there 
would be a right to enhance the assessment in 
futuie 

In ISO^ the property became vested, under a 
partition in the plaintiff Janardhan’s son Up 
IHRR the fix< d asaessraent of nine pies pergqu^ip 
yard was paid and acc( pted 

On the 24th August 189^, the Collector with- 
c nt ipf kn g liny irquiry of Taiietdjiap the 
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Bombay Acls-(City & Land Reve- 
nue Act yOontd. 

circamafcances under which the property w ac- 
quired fiom Government, increased the assessment 
to mne times its original amount 

On the 26th September 1899 the plaintiff 
having regard to the terms of the Bombay 
City Land Revenue Act (Bom Act IT o! 1876) 
commenced the present suit for a declaration 
that he had a right m limitation of the 
right of Government to hold these lands for 
ever on the payment of the fixed assessment 
and that Government had no right to enhance the 
same. 

On the 6th January 1900, a Resolution of Go- 
vernment was published ratifying what tho Col- | 
lector had done | 

Held^ (1) that, under the circumstances of the 
case, a specific limit of nine pies per square yard 
per annum was establiahed within the meaning of 
section 8 of the Bombay City Land Revenue Act 
and that the Government was bound to it, whether 
it be put on the ground of collateral contract or 
of estoppel, 

(2) that the plaintiff was, therefore, entitled 
to the declaration sought 

Badoba v Collector of Bombay 
3 Bom L R 603=25 Bom 714 

Notes:— Ref 25 Bora 752. 

2 , — S 9 — Settlement of assessment- Enhance 
ment of assessment — Superior holder Notice. 

The phrase “ settlement of assessment ” in 
s 9 of the Bombay City Land Revenue Act, 1876 
does not by itself imply the necessity of prior 
notice to the superior holder befor^^ the assess 
ment is enhanced The pharse means no more 
than that when the settlement is fixed the fact 
shall be communicated to the superior holder. 

Vinayak v The Collector of Bombay 
3 Bom L R 910=26 Bom 339. 

g^^Acqmsition of land-Encroachment— Col- 
lector-Assessment fixed in the beginning- Enhance- 
ment m assessment subsequentlj^ made by the 
Collector 

The plaintiff’s fatbw acquired from Govern- 
mtht n of l^nd consisting of three plots, 

wijtob w«« <K:c|wre4 «{ f Hertst es. 

poo. 


Bombay Acls-rCily & Land Reve- 
nue Act 

The first plot was acquired m lft90 by a purchase 
from the Collector “ at the rate of one rupee a 
square yard and eround rent at 30 pies per hurga 
of 60 square varls per annum” The second 
plot was the result of an encroachment. -The 
plaintiff’s father, having encroached upon it by 
erecting steps and a gallery projecting from hig 
house, was required by the Collector to remove 
them on his failure to do so, the Collector pur- 
porting to act under section 26 (2) of the Bom- 
bay City Land Revenue Act charged him with 
five times the value of the land and fixed an at- 
sessment of five times the ordinary annual land 
revenue on the plot and caused it to be entered 
in i IS name The thiii plot was bought from the 
Collector in 1886, on terms similar to those relat- 
ing to the first plot. 

Assessment over these lands was paid at the 
rates originally agreed down to 1899 

On the 18th August 1599, the Collector sent 
a notice to the plaintiff s father that assessment 
over the lands was fited at three annas per square 
yard 

The plaintiff then brought this suit, under th® 
Bombay City Land Revenue Act, for a declara- 
tion that he had the light, in limitation of the 
right of Govern ment, to possess and hold the land 
at the late originally fixed 

Zrf ,( I ) that as regards the first plot, since 
the sale was expressly stated tu be a ground 
rent of 30 pies per hing t the rate should form 
the establishment of a specific limit to the as- 
sessment. 

(S) that as to the second plot, the Oollector 
having charged the maximum price and impos- 
ed the maximum assessment without reserving t« 
himself any right, could not enhance the as- 
sessment 

(3) that regarding the third plot, the reason- 
able inference from the circumstances was that 
as in the first so m the second purchase, the limit 
of the assessment was fixed 

(4) That therefore, the enhanced assessment 
should be set aside 

Jethabhoy v Collectepof Bombay. 
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Bombay Acts-(Cily & Land Reve- 
nue Act )~GoneJd. 

4 .— S. S6 (2), 

The meaning of S. 26 (2) of the Bom. City 
Land*^Bevenue Act, 1876, is that the Collector 
can, if the encroacher so desire, permit him to 
acquire the property at the assessment named 
in the section; that is, in effect, that subject to 
the limitations imposed by the section, the 
Collector can sell the land, on which the en- 
croachment has been made. Jethabhoy v 

Collector of Bombay. 3 Bom L R 621= 

25 Bom 652. 

Bombay Acts ( City Municipal 
Act II of 1865. ( 

1— S. S3— Civil Procedure Code (Act XiY of 
1882), Sec. 11— The Municipal Act gives sole juris- 
diotioB to the Chief Judge of the Small Causes 
Court in suits relating to election matters-Election 
suits not triable by other Courts — itlection -Juris- 
diction of Civil Court. 

Where a special tribunal, out of the ordinary 
course, is appointed by an Act of legislature to 
determine questions as to rights which are the cre- 
ation of that Act, then, except so far as otherwise 
expressly provided or necessarily implied, the 
jurisdiction of that tribunal to determine those 
questions is exclusive. It is an essential condition 
of those rights that they should be determined in 
the manner prescribed by the Act. to which they 
owe their existence. 

The Chief Judge of the Small Causes Court 
at Bombay is the sole tribunal indicated under 
the City of Bombay Municipal Act to determine 
questions relating to disputed elections. No other 
Court has jurisdiction to hear suits arising under 
the Act. 

The word “election” in s. 33 of the City of 
Bombay Municipal Act is designed to express 
something wider than a legally valid election. 
The words used in this section are consistent 
with the view that an election, which in fact 
took place under conditions that made it possi- 
ble that there should be a valid election, can be 
questioned. 

There is enough in s. 33 of the City of Bom- 
bay Municipal Act to bring it within the excep- 
tion to section 11 of the Civil Procedure Code 
5 jpd bar the co^mnce of suits under th^ 


Bombay Acts-cCily Municipal Act 
II of 1865 ) Gontd. 

Act by any other Court. The jurisdiction of Courts 
can be excluded not only by express words, but 
also by implication, Bhaishaukar y Municipal 
Corporation of Bombay. 9 Bom L R 417 = 

31 Bom 604# 


2.— S.39t- 
cow stables. 


- Commissioner — ^Lic^^nse Milch- 


Tbe power to grant a license, by the Munici- 
pal C^m mission ei of the City of Bombay for 
the stabling of milch -cows, under S. 394 of the 
City of Bombay Municipal Act, includes the po- 
wer to refus<^ the license. 

Haji Esmail Hajec Essale v Municipal 
Corporation of Bombay. 5 Bom L R 1001 = 

28 Bom 258. 

Notes— Ref- 11 Bom L K 1181. 

Bombay CHy Municipal Act (III of 
1872. 

1. — S.. 337 ( 2 ), 342 and 349 (o)— To erect 
a building — “To re-erect” “ to re-construct 
Frame buildings— Height of — Notice to Munici- 
pality. 

The term ‘ re erection” applied to all build- 
ings which are not included m s.317 (2) of the 
Bombay City Municipal Act, 1888. A building 
with a ground- floor to which, after it has been 
in existence for some years, the owner wants to 
add one or more storeys would fall within “ re- 
erection,” provided it is not of the description 
mentioned in the definition of erection. 

Emperor v Nanabhoy. 9 Bom LR 982. 

2. --S. .B49-B— Limit of height nf buildings — 
Re-constructing a house burnt down— Sat back 
of five inches — Abui-ting on street. 

Where the owner of a house destroyed by fire 
pulls down its remaining walls to six feet above 
the plinth, and the house abuts on the street, 
the height to which he can raise his new building 
is governed by the provisions of S. 348-B of the 
City of Bombay Municipal Act, 1888. Whereto 
re-constructing a house, the owner set it by 
five inches from the street on which it original y 
abutted.*— —That the house should be takAu 
as abutting on the street notwithstanding the s b 
back* Alt Mahomed Oplaibi. l|ofi»eia 
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Bombay Acts-(Cily Municipal Act 
III of 1872 yGoncld. 

8. — S. 581 — Commissioner’s power to require 
the owner to fill up low ground. 

S. 381 ot the City of Bombay Municipal Act, 
1888, empowers the Commissioner to require the 
Owner of low ground to cleanse and fill up the 
?%me; but it does not permit him to issue an or- 
der that an indefinite quantity of low lying ground 
shall be filled up much less that it shall be filled 
to some particular level or filled up with s^eet 
earth or that it shall be sloped in a particular 

direction. Municipal Commissioner of Bom- 
bay V Hajpi Dwarkoji. 1 Bom L R S18. 

Bombay City Municipal Act III of 

1888. 

Notes. — Rep. In Ft, Act 11 of 1901 ; Bom 
Act 1 of 1897 ; Rep. In fc-t. And Am. Act XVI of 
1895 ; Bom Act I v of 1888 , am Bom. Act f of 
1894 ; Bom Act II of 1899, Ss. 5 (1), 5 (5), 6 (1) 
Bom. Act II of 1900 , Bom. Act It of 1501 ; Su- 
pplemented. Act XII of 1888 ; Act 11 of 1885: 
Bom. Act V of 1890 ; Bom. Act 1 of 1898 , Bom 
Act II of 1899 ; S. 74 (3) (c) am. Bom. Act V of | 
1905 ; Ss 1 (f/) 26 (0, 28 (/), (w), (/O, d5 (1), (3), 
68 (2), 77(d), 118 (c), 120,220,221 228,229,230 (1), 
Ci) 231, 233, 233 (1), (2), 234 (2), 256, 238 (1), 
239, 241. 242 244, 246 (c), 247, 248, 253, 25b, 266, 
257, 255 260, 272, 213, 281, 287, (2), 257, 303, 305, 
(1), 304, (1), (2), 338, 342, 344, (2), 347, 379, 470, 
471,472,489 (3) am. ss. 220-A,2J2-A, 255-A, 246- 
A, 249-A, 251-A, 251.B, 237-A, 259-A, 275-A, 
287-A, 544.A, 549-A, 549-11, 549-C, 555-A, 3M-A, 
579-A, Schs. S. T. ms; ss. 226, 259 (2) rep,, ss. 
337 (1), 345, 348 (1), 461 lep. in pt. and am.. 
Bom. Act V of 1905; ss. 59 (1), (5), (6), (10), (40) 
and 121 and heading thereto rep. in pt , ss. 39 (5), 
(7), (8), 80, 52, 118, 618 (1) am , ss. 58 (9). 461 
(u) rep. in. pt and am , ss. 62- A, 62-B, 62-0, 68-A, 
76-A, 76-B, 59- A to 85-P, schs. U & V ms., Bom. 
Act III of 1907, when notified; ss, 61, 62, 111 am. 
S. 62-1) ins., 8. 63 (a) and s. 12o and heading 
thereto rep., Bom, Act 111 of 1907, 

1, — S. 297 — Municipal Commissioner— Re- 
Ihlar line of the street-Subsequeat alterations. 


Bombay Acts-(Cily Municipal A6t 
111 of 1888) 

the street, and it is not competent to the Muni- 
cipal Commissioner from time to time to alter 
the line once prescribed, Essa Jacob v Mtl- 
nicipal Commissioner. 2 Bom L R 810 

25 Bom 107. 

2.— Instalment-bond— Bond payable by in* 
stalmenta — Fraud — Defence — Limitation, 

The defend int signed on the 4th Jane 1^3 & 
Ruzu acknowledging Rs. ll,554-15-0 to be due by 
him to the plaintiff’s firm. On the 15th June 
1894, he paid Rs. 400 cash and a Hundi for Ra 
600 and for the balance Ra, 10,634-15-0 passed an 
instalment bond payable by yearly instalmtot 
of Rs. 1,000 each. 

The Hundi having been dishonoured, the plain* 
tiii’s firm brought suit No. 249 of 1896 to recover 
the amount of the Hundi from the defendant. 
The latter pleaded want of consideration and im- 
peached the correctness of the accounts. The 
Court appointed a Commissioner to examine the 
plaintiff’s accounts, and the Commissioner re- 
ported that the debt due was Rs. 5,016-4-0 and 
not Rs 11,534-15-0 as stated in the Ruzu. Upon 
this the Court without going into other qucj^imaf 
raised by the defence, decreed the claim. 

In 1897, the first two instalments under the 
bond having become due, the firm sued the defen- 
dant (Suit No 106 of 1897) Jto recover Rs, 2,000, 
The defendant admitted the claim, and the suit 
ended in a consent decree. 

The defendant then instituted suit No. 412 of 
1898 against the firm for cancellation of the in- 
stalment bond alleging that it was obtained by 
misrepresentation and fraud, and was void in hiw 
and passed m respect of wagering transactions 
and nothing was due as under it. The litig^tmn 
went up to the High Court, which without 
ing any decision on the merits, dismissed thelfilt 
as time barred. 

In 1902, the plaintiff sued to recover 
and 5th instalments under the bond. The d#eE- 
dant pleaded that the bond and prior Ruzii 
obtained from him by fraud and 
tion and that the debt due w%s opt 
wagering contract unenforceable Iht 

Subordinate Judge held that thh was 

t bawe<i by the decrees in spit^ $0 0 


IFpder the provisions of section 297 of the 
Otty of Bombay Municipal A^ft ^ can 
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Bombay Acts-(City Municipal Act 
III of 1888)-^?oHirf. 

and 105 of 189'^ from raising any of his conten- 
tions, and passed a decree in plaintiff’s favour. 
On appeal, the District Judge held that the de- 
fendant was barred by res judicata from pleading 
that the bond was voidable * for fraud or from 
pleading that the bond was void by reason of 
its consideration being a wagering debt. 

On appeal to the High Conrt:— 

Held^ by Aston J., that unless it be establish- 
ed that the pleas which the defendant had raised 
IB the present suit and had not been allowed to 
prove, would, if proved in the Hundi Suit No. 
249 of 1895, have reduced the amount actually 
due by him in June 1893 to less than Bs. 60o 
plus the Rs. 400 paid in cash, the decision in the 
Hundi suit could not operate as res judicata in 
respect of the said pleas, for the matter which 
might and ought to be made a ground of defence 
in the Hundi suit mus*’ be a ground of defence 
to “the claim actually made in the said former 
suit. 

(2) that the plea that the consideration for the 
instalment bond part ly failed because of the rea- 
sons set up in the pleas aforesaid, would have 
been irtelevant in suit 195 of 1897, unless by set- 
ting up these pleas and proving them the claim 
in that latter suit for Bs. 2000, would have been 
reduced. 

Held^ by Scott J., that before the present suit 
was brought the issue as to consideration had 
not been raised except with reference to the 
Hundi and had been heard and determined in 
Suit No. 249 of 1895^ with reference to that docu- 
ment alone. The defendant was therefore, not 
barred by re^ judicata from pleading in this suit 
that the bond was no longer supported 
bj consideration, 

(2) that the lower Court was wrong in bold- 
ing that the defendant was barred by S. Id of <he 
Civil Procedure Code, from raising the questions 
of fraud or wager as vitiating the bond as a se- 
curity for the payment of the remaining instal- 
ments. The issue in Suit No. 24^? of 1896. was a 
sufficient issue for the disposal of the case on the 
Hundi and in that suit the defendant’s liability 
under the Hundi was the only matter in issue, 
In Suit No. 105 of 1897, there was no bearing and 


I Bombay Acls-cCily Municipal Act 

III of 188 o)-Vonclcl, 

disposal of any matter in issue: the provisions of 
S. 13— did not, therefore apply. 

(J) that the fact that the defendant was ow- 
ing to the bar of limitation only denied the spe- 
cific relief of cancellation claim in Suit No. 472 
of 1898, could not prevent him from raising de- 
fence on the merits as a defendant in this suit. 
(6 Bom L B 592 Pol; 7 Bom L R 773 Not Pol). 
Minalal v Kharsetji: Kharsetji v Minalal. 

8 Bom L R 296 =30 Bom 895. 

3 — S. 3 Cl 10 — Street passage kept open hav- 
ing houses on both sides of it. 

The owner of a large piece of land divided it 
into several small building sites and sold them 
to different persons. These sites were ranged on 
cither side of two proposed roads, which ran 
through the land and which touched a high road at 
the one end and a wall on the other. Each of the 
purchasers entered into a covenant with the 
owner whereby he agreed to prepare and keep 
for passage so much of the road as lay in front 
of bis site. Tnder these circumstances the ques- 
tion arose whether the proposed road fell within 
the meaning of the term ‘street’ as used in the 
City of Bombay Municipal Act 1888. Held^ that 
the proposed road would constitute a ‘street’ 
within the meaning of the City of Bombay Muni- 
cipal Act, 1898.- The Municipal Commission- 
ers of Bombay v. Mathorabai. 

(1906) 8 Bom L R 4857=30 Bom 558 

4.— Bipaoh of statutory duties-Action -Notice 
Action on a contract— Suit in contract — Distin- 
ction betwepu— Procedure— City of Bombay Mu- 
nicipal Act (Bom. Act III of 1888). Sec. 627— 
Municipality — Refund of town duty, 

A person seeking the protection of an Act 
cannot claim that his conduct has any relation 
to the “ execution of the Act ” if he knowingly 
and intentionally acts m contravention of its 
provisions. 

It is an estabUsbed principle of law that no- 
tice is not required where the action is brought 
on a contract. The exemption from this require- 
ment, however, does not apply to all suits in con- 
tract as distinct from suits ou a contract; since a 
tort may give rise to a suit in contract. Rutich- 
hordas Morarjee v. The Municipal Commis- 
sioner for the City of Bombay. 

3 Bom L 1 158«i25 Bom 887* 




I 


745 


DESAl’8 CENT. CIVIL DIGEST 1811-J912, 


746 


I 




i 


\ 


Bombay City Police Act, 

l-Ss, 28,129— Police Commissioner — Notice — 
Prostitutes, segregation of — Specific Relief Act, S. 
45 — Enforcement of public duties -Public servant 

The Commissioner of Police at Bombay, acting 
under section 2a of the Bombay City Police Act 
1902, issued a notice upon the applicants requir- 
ing them to vacate the premises occupied by them 
and intimating that “ failure to comply with this 
notice will render you liable to punishment under 
S. 120 of the Act. ” The applicants applied to the 
High Court under S. 45 of the specific Relief Act 
1877, for a rule against the Commissioner of Police 
to show cause why the notice should not be 
cancelled and why he should not be restrained 
from carrying the same into effect. — that 
the cancellation of the notice or the non -enforc- 
ing of it is an act clearly incumbent by law upon 
the Commissioner of Police, so as to bring it 
within S. 45 (Z») of the Specific Relief Act 1877, 
Cnder S. 28 of the Bombay City Police Act 1902, 
the Commissioner of Police can only serve the 
notice upon the person who comes within the 
scope of the section. He is not entitled to serve 
it upon any person whom he merely suspects to 
be guilty of the conduct therein referred to. The 
misconduct or immoral conduct must be a matter 
of fact and not a mere matter of suspicion. A 
Magistrate would not be justified in convicting i 
any person under S. 129 of the Bombay City 
Police Act, 1902, unless and until he is satisfied 
that the notice under S. 28 of the Act was not 
only duly served, but also that the woman really 
had conducted herself in the manner imputed to 
her under S. 28. Tarabai Ibrahimpur- 

kai*. 7 Bom L R 161. 

Bombay Civil Courts Act (Act XIV 
of 1869.) 

Notes— Eep in pt., Act XIV of 1870.- Act XII 
of 1876; Act VII of 1S89; Act VIIX of 1890; Act 
XII of 1891; Am., Act X of 187t>; Act IX of ISSO-, 
Act XV of 1880, S. 3; Bom Act III of 1896; Bom 
Act I of 1900. 

Bombay Civil Courts Act (XIV of 1869.) 

Scc(l) Appeal — —Bombay Acts-— Bombay 
Civil Courts Act. 

(2) District Judge, Jurisdiction of. 

(3) Execution of Decree — Transfex of De- 
cree for Execution, ©to. 


Bombay Acls-cCivil Courts Act XIV 
of 1869 )-owU(i, 

(4) Subordinate Judge. Jurisdiction of. 

(6) Valuation of iSuit — Suits. 

1— S 2— -Civil Courts— -Jurisdiction— Suit 
against Admministrator-General. 

A suit brought against the Administrator* 
General must be instituted in the Distriet Court; 
and it makes no difference if the Administrator 
General is not a party to the suit in his official 
capacity, but is sued simply as representing the 
estate of a private individual. Antone T 

Administrator-General of Bombay.. 
6 Bom L R 546; 28 Bom 529. 

2 — Ss. 8, 26— Suit for declaration and injunc- 
tion— Claim valued at Rs. 640 for Court-fees— 
Valuation for assessing pleader’s fees fixed by con- 
sent at Rs. 10,000— Decree by first class Subordi- 
nate Judge— Appeal to the High Court— District 
Court— Jurisdiction Court-fees Act (Vll of 1^?70), 
S. 7, (IV), ;c), (d)— Suits Valuation Act (VII of 
1887), S. 8— Practice. 

A suit for declaration and injunction, in which 
the claim was valued at Rs. 540 for the purposes 
of Coart-fees, was instituted in the Court of a 
Subordinate Judge of the First Glass. Shortly be- 
fore the judgment was delivered, the pleaders of 
the parties pat in a pfnhis m which it was 
stated “By consent of both parties in suit, the 
value of the property in suit is settled for Rs. 
10,500.” Ihe Subordinate Judge decided the suit; 
and from his decree an appeal was presented to 
the High Court, 

ReU^ (1) that, as the suit fell within S, 7, 
para (IV), Suh-Ss. (c) and (d) of the Court Fees 
Act, 1S70. and as the value determinable for the 
computation of Court-fees and the value for the 
purposes and jurisdictiun was the same (S, 8 of 
the Suits Valuation Act, 18<i^7), the appeal lay 
I to the District Court and not to the High Court 
(Ss. 8, 26 of the Bombay Civil Courts Act 185^J; 

(2) that, as, according to the statutory method 
of valuation, the value of the suit was less fean 
Rs. 6,000, consent of the parties could not make 
it more than Ks. 5,000, for the purpose© of juris- 
diction. Phcpozfihaw Jamaetji 

valla V Wagbji Knyejpji Eaje &Mrke» 

A8BomLRi&8, 
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Bombay Acts (Civil Courts Act XIV 
ofl869)-S. 16 Vontd^ 

Bombay Civil Courts Aet XIV of 1869 
ss. 9 and 10. 

See High Court, Jurisdiction of — Bombay — 
Civil. 


3— S. 16— Claim heard by Assistant Judge 
under the Land Acquisition Act (I of 1894)— 
Value of the subiect- matter not exceeding 
Es. 6,000— lies, to District Court and to High 
Court. — 


Where, in a compensation case under the Land 
Acquisition Act, 1894, heard by an Assistant Jud- 
ge, the amount does not exceed Rs 5,000, the 
appeal lies to the District C<^urt and not to the 
High Court. 10 Bom L E ^2^=32 Bora 634, 
Appl: Ranchhodbhai Valavbhai v The 

Collector of Kaira. 11 Bom L R 317 — 
33 Bom 371=2 Ind Cas 492. 


4— The Bombay Civil Courts Act XlV of 
1869, Sec 16— Oases referred by District Judge to 
Assistant Judge for trial — “Miscellaneous, appli- 
cations” —Land A^'quisition Act X of ) 670— Refe- 
rence to District Court by the Collector— Act VI I 
of 1889— Act VllI of 1890— Applications under 
Special Acta. 




Bombay Acls-(CiviI Courts Act XIV 
of 1869 )-S. i^-ConoH. 

being a law made by an authority in India, is 
subject to the powers of repeal or amendment 
granted to the local legislature by S. 6 of the In- 
dia Councils Act, 1893 (66 and 66 Vic., C. 14.) 
Hence, the provisions of the Bombay Civil Courts 
Act (Act XIV of 1869) S. 16, by which a probate 
matter can be tried m the first instance by the 
Assistant J udge and by which the appeal in cases 
where the amount of the subject-matter does not 
exceed Rs, 5,000 will lie to the District Court, is 
one which the Local Legislature was competent to 
make. Laxmi Tatya v Aba Appaji 

10 Bom LR 924 =32 Bom 634. 


6— Bombay Civil Courts Act (XIV of 1869), 
S. 22— Jurisdiction — Special jurisdiction — First 
Class Subordinate Judge— Jurisdiction over lands 
valuing less than Es. 6,000 in value, situated out- 
sidp bis ordinary jurisdiction but within his spe- 
cial jurisdiction. 


Although the expression “miscellaneous appli- 
cations” in Section 16 of the Bombay Civil Courts 
Act XlV of 1869 may be large enough to include 
references by the Collector under the Land Acqui- 
sition Act X of 1870, the latter part of Section 
16, as it stood before that Section was amended 
by Acts Vil of 1889 and VlII of 1890, indicates 
that it was not the intention of the Legislature 
to empower a District Judge to refer to an Assis- 
tant Judge applications under Special Acts for 
disposal. First Assistant Collector Prant 
Bsasin v Ardcsir Framji. P J 1891 p. 196; 

16 Bom 277. 


In execution of a decree lands belonging to 
plaintiff which were situated in the Cadag Taluka 
and below Rs. 6 000 in value were attached and 
soldiby order of the First Class Subordinate Judge 
at Dbarwar. The plaintiff then sued to set aside 
the sale and to recover possession of the lands. 
This suit was brought in the Court of the First 
Class hubordinate Judge at Dharwar. The defen- 
dants contended that the lands having been within 
the iiirisdiction of the Gadag Court and the defen- 
dants also having been residents of Gadag, the 
Slid mghb to have been instituted in the Gadag 
Court. It appeared that Gadag was within the 
ordinary jurisdiction of the Gadag Court; and 
that it was further under a special jurisdiction of 
the Court of the First Class Subordinate Judge at 
Dharwar. in suits of Rs. 5,000 and upwards. 


5-_S. 16— Probate and Administration Act 
(V of 1881) Ss. 86, 61, 52— District Judge — Assis- 
tant Judge deciding applications wherein the 
subject-matter does not ex'^eed Rs. 5,000 in value 
— Appeal to District Cpurt — No direct appeal to 
High Court-Power of Local Legislature to amend 
an Act passed by the Supreme Legistative 
Council— India Councils Act (55 and 66 Vic., 0. 
I4)i S. 5. 


that the First Class Subordinate Judge 
at Dharwar, had no "jurisdiction given him by law 
to try any case relating to immoveable property 
outside the local limits of his ordinary jurisdiction 
unless the value of the subject matter was Rs. 
6,000 in value. Shankcrappa v Kotrappa. 

(8 Bom LR 516). 

-S. 24. 


See. Valuation of buit-Suits. 


The Probate and Administration Act, 1881^ 


7.— S.24— Plaintiff valued his claim at , 510 
and filed the plaint in the Secohd Class ®p|b- 
Judge’s Court. He returned the plaint 


li 
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Bombay Acts (Civil Courts Act XIV 
ofi869)-S. 24 -Oontd^ I 

that though the plaintiff va1u<^d his claim at Bs 
5i0, the value of the subject matter exceeded Bsj 
5,000. ITeU that as the plaintiff sued for an ac- 
eount the Second Glass Sub. Judge had jurisdic- 
tion to try and determine the suit, Vahalahhai 
Y, itakubhai 1896 P J 224. 


8. — 8.24 — Partition suit — Value according to 
plaintiff’s share— Court Fees Act 7. 

The value of the whole land was over Rs. 
5,000 but the plaintiff’s share was valued in the 
partition suit at Rs. 250. Under the Court Fees 
Act, 1870 section 7 TV (h) the amount of fee 
payable would be according to the valuation of 
the relief in the plaint. Under® the Suits 
Valuation Act, W87, section 8, the valuation for 
Court Fees and for purposes of jurisdiction is the 
game. Held, therefore, that the value of the 
subject matter W'as Rs. 250 and that the suit was 
properly brought in the Court of a Second Class 

Sub Judge. Motibhai v. Haridas 

1896 P J 885. 


9,— S. 24 — Transfer of case-Distiict Judge — 
Assistant Judge — Order of transfer of a claim 
upwards of Rs. 10,000 from the Court of first 
Class Subordinate Judge to the District Court- 
Order passed by Assistant Judge— Bon bay Civil 
Courts Act (XIV of 1869.) 

A suit, wherein the plaintiff claimed Rs. 
18,197-18.0 from the defendant, was filed in the 
Court of the First Class Subordinate J udge at 
Poona. After the suit had been heard by that 
Judge for some days, the defendant applied to 
the Court of the District Judge for transfer of 
the suit to another Court. The District Judge 
transferred the application to the Assistant Judge 
for disposal. The latter heard thf^ application 
and ordered that the suit be transferred to the 
District Court of Poona for trial. The plaintiff 
objected that this order was without jurisdiction: 

(1) that it appeared from the Bombay 
Civil Courts Act (XIV of 18869) that an Assist- 
|f»dg© vras not a Judge having jurisdiction 
with that of the District Judge. He 
a Judge of the District Court, 


Bombay Acts (Civil Courts Act XIV 
of 1869) S.2i-Ocn6ii. 

which alone bsd jurisdiction to transfer the case 
under S. 24. Civ. Pro Code, 1908. 

(2) That, under S. 24 of the Code, the District 
Court might withdraw any suit and try arid 
dispose of it. Here the suit withdrawn was for 
a sum exceeding the pecuniary jurisdiction of 
the Assistant Judge; and he therefore could not 
try and dispo‘<e of it. He therefore, was not a 
Judge of a District Court as contemplated by 
the section, which must be a Court of unlimited 
pecuniary jurisdiction. Haji Umay Abdul 
Bahiman v Guatadji Mancherji Cooper, 
12 Bom L R 854=6 Ind Caa 518=84 Bom 411. 


10 — S. 24.S. 4(iY) (c) (d)— Suits Valuation 
Act (IX of 1887), S. 9— Suit for declaration that 
adoption invalid — Suit valid for Court-fee pur- 
poses— Jurisdiction of the second-class subordi- 
nate Judge to entertain the auit-Mahomedan Law 
— Converts— Moleaalam Girasis— Custom of adop- 
tion — Burden of proof. 

A suit for a mere declaration that an adopt- 
ion is invalid can, if so valued, lie in the Court 
of the Subordinate Judge of the Second Class, 
even though the property affected by the adopt- 
ion be more than Rs. 5,000 in value. 

The Mafaomedan Law does not recognise adop- 
tion. In the case of converts, the ordinary pre- 
sumption is that, as a necessary consequence of 
conversion from Hinduism to Mahomedanism, 
the law of adoption recognised by Hindu law 
and usage has been abandoned by them, H« 
who alleges that the usage and the law in quest- 
ion has been retained must prove it. Bai 

Machhbai v. Bai Hirbai 13 Bom h R 2S1. 


1 1. — S.24 -S aits V aluation — Jurisdiction-Civil 
Court value of property— Value mentioned in 
plaint-Trial in Court which would hnv# no 
jurisdiction if the value was correct ‘-Par ti^ rrais" 
ing no objection to trial— In appeal jurfsAfetfcto 
cannot be questioned — Evidence Act (J of 1872) 
I S 68.- 

[ Seq 12 |oml.l7ia«=’3r 9^0. 
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Bombay Acls-cCivil Courts Act XIV 
ofl869)-J>. 25-Oonid. 

-S.25 

See(l} J urisdict-ion — Quest ion of *.T uxisdic 

tion-Wrong Exercise of Jurisdiction* 

(2) Valuation of Suit — Suits. 

12-S. 25 -Amount of the claim not recklessly 
swollen to give jurisdiction, mentioned in the 
plaint, 2 ? facie determines jurisdiction* 

Gulabditnd v Fulchand 1889 P J 192. 

13.->S,25-For the purposes of jurisdiction encum- 
'branccs mentioned but not admitted by the 
plaintiff cannot be properly taken into account 
in determining the valuation of the subject- 
matter in dispute, which is presumably the pro- 
perty mentioned in the plaint. Pahadsing 
y Mohanbava 1888 P J 143. 


Bombay Acts-(CiviI Courts Act XIV 
ofl869i-S. 25 -Goncld„ 

lour of office in seizing the plaintiffs’ bullocks ; 
that the law that impressment was not allowed 
was well known ; that the allegation of an offi- 
cial justification must be shown to be something 
more than a mere pretext ; that the tortious 
act was not done in the discharge of some leeral 
duty ; and that the suit was properly brought 
in the Sub Judge’s Court. Budho v Eeao* 

1896 BJ 238 
17—19.25 — Defendant was a Supervisor in the 
Public Works Department. He borrowed moneys 
from the plaintiff. ZIdd that, as he had usually 
no authority to borrow for the Public Works 
Department or to pledge the credit of Govern- 
ment, the loan was in his private and not official 
capacity and that the Sub- Judge had jurisdiction. 
Hanmant v JRajmal* 1896 P J 254. 



14-S .2B-A Talukdar died leaving a widow plain- 
tiff and a minor son. The Mamlatdar under or- 
ders of the Collector sealed up some of the move- 
ables, made an inventory of all the moveables and 
also locked up some of the rooms. The plaintiff 
brought this suit against the Mamlatdar and the 
Collector in their private capacity to remove the 
locks and to have the property and rooms restor- 
ed and for damages. 


-s. 26. 

See (1) Valuation of Suit— Appeals. 

(2) Civil Procedure Code, 1882, S 586. 
18^ — S, 26 — Adoption. 

Though the nominal value was put down at Rs. 
260, the real value was over Rs 
6000, /idd, tnat the appeal lay to the High Court 
and not to the District Court. 


Beld^ per Jardine J., that the Subordinate 
Judge had jurisdiction to entertain the suit un- 
der Section 32 of Act XIY of 1863. 

Rauade J., IieUl that the Subordinate Judge had 
no jurisdiction. 

Question discussed at some length, 
William Allen v Ba Shri Dariaba. 

1894 P J 861 

15 — S. 26— An appeal being preferred against 
the above it was held that the question as to the 
proper Court turned not on whether the acts 
were legal or illegal but on whether the acts were 
or were not official acts i. e., done by the officer 
acting and purporting to act in an official capa- 
city ; this question could not be determined by 
the description given by the plaintiff himself of 
his suit, but must be determined from thf» con- 
tents of the plaint and a consideration of the 
position occupied by the defendant. 

William Allen y Bai Shri Dariaba. 

1896 P J 138. 

16*/9.26«*HreZif that the Patel and Kulkarni did 

f ‘ sttpntioR of unrtpf 



Held, that among Chudasama Garasias there 
was no custom prohibiting adoption. 

Held that though H’s son L survived his 
father H could not adopt, as L died a minor be- 
fore completing his 16th year and unmarried and 
before he attained full ceremonial competency. 
Ajubhai y Bai Hiraba. 1896 P J 827. 


19~S 26-Mortgage, suit by, to recover possession 
of the mortgage land— Subject-matter— Valua- 
tion. 

The value of the subject matter of a suit by 
the mortgagee, to recover possession 
of the mortgaged land, is not the 
value of the mortgaged land, but that of the 
mortgagee’s interest, which cannot be valued at 
a sum in excess of the mortgaee-debt. If the 
value of the land exceeds the debt, the excess re- 
presents the mortgagor’s interest, and cannot be 
taken into consideration for the purpose of S. 26, 
Balwantrav y Malhare. 1885 P J 222. 






The responsibility q( determining whether 
I subjeot-matter does or does not constitute a oaus 
/ lotion, wlif tfiPf I w Ip ppt j)r«|»p 
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Bombay Acts (Civil Courts Act XIV 
of 1869 IS. 26 -Gonchi, 

ly valued, rests with the Oouil in which a suit 
is instituted ; if then a S’lboidinate Jud^fe of the 
First Class tries and determines a <|uestion of 
claim or rij^ht, and the amount or value ot the 
subject-matter ot the suit exceeds Ks. .*>.000, an 
appeal lies direct to the Hiftb Court, altb<m"h 
the Subordinate Judge may hav( eiied in law in 
, supposing that a part of the (‘Liim constituted 
any cause of action ; e. g , where in \ suit foi I 
partition, oiiginally valued imd<'i f’s, the j 

plaintiff subt-rcuiently includes otl er propii^y 
raising the valuation to more than Ks. 5,000 but 
at the same time «iys he has ps-ntcl woh his 
intertst th rein. ilnaridrav v Ramchandra 

1874 FJ 290. 

21 — S. 27 — Power “to hear'’ appeals— Powci 
to hear question ot limitation— Pi actice 

Where a District Judge admits an appeal 
tiled beyond time, and the appeal K nfcnul *or 
disposal to a Subordinate" Judge with appelUte 
powers, the Suboidinati" Judge ha« the puwei to 
consider whether the d 1 ly in pr< sentimg tlie ip- 
peal is sufll nently nccoun<ed tor. JJie p »vier 
“to hear” an appf*ai euaftMTed by s ‘J*! of the 
Bombay G«vil Courts Aef (XIY of 1850) iimludes 
also the power to hear any (piestion as to hmoa- 
tion relating thcmto. Mutna knmd v ifrish- 
naji Ganesh Godbole. 14 Bom 594. 

Notes:- Fol: 2 C W N 4<U. Ref : 22 Bom 819. 


22 — Bombay Civil Courts Act, 7 XIV ot lh(>9) 
See. 28— Juiifadietion— Pceuuiai} hinit— Small 
Causes Court-Ap[H\al- Practice. 

On the 21-lh October 1899. plaintiff filel a suit 
to recover Es. 19 as damages for brtuach of a con- 
tract, in the Court of Small Causes of thf‘ Sub- 
ordinate Judge ot ’^eola, then pi elided over by a 
Subordinate Judge, who was invested with Small 
Causes Court powers up to Rs. 50 On the 2ind 
November 1899, the defendant filed his setoff 
claiming Ra. 120 as damages uiidei the sttmc con- 
tract, In December 1899 the bubordiuati' Judge 
was succeeded by another Subordinate Judge who 
also had Small Causes Court powers up to 50. 
The claim and the h t off were tried by him as 
one stiit, it was regi ueted as a leguLii huit ; an<l 
thApfidence was lecorded in a regular suit. 
The Bffhordiuafct Judge was, in the meanwhile, in- 

II C. 0. 48 


Bombay Acts (Civil Courts Act XIV 
ofl869)S. 28 - Goncld, 

vetted with Small Causes Court jurisdiction up 
to Rs. 200. De then deeided the suit, on the 5th 
April it»02, by a judgment which was written as 
in a legulai suit. 

//(/(/, (1) that tin {d.iintiff’s suit which wasa 
'>uit (ognviblo bv a Court et Small Causes, and 
instituted at the time when the Court of the Sub- 
oidinate Judge had alieady become invested with 
thejurisdietioiiof'i Court ot Small Causes, did 
not centre to be a suit cognizable by the Court of 
Small Causes oi cease to be so tried merely be-^ 
ciu'^e the Suboidinate Judge at a later stage dealt 
with u as it ne were trying it under his ordinary 
jurisdiction. 

(2) that the plaintiff's suit did not cease to 
be a suit cogni^ablo by a Small Causes Court by 
reason of the defendant having by way of set off 
made a counter claim for Rs. 120, when the pe- 
cuniary limit of the jurisdiction of the Court in- 
veste i witli tim jurisdiction of a Court of Small 
Causf*s was Rs. ,50. 

(H) that tlie suit .arul counter-claim must be 
treated decided unim* the Small Causes juris- 
diction of the Snbmdinatf* Judge’s Court invested 
with I ue ) iris licliun of a Gourt of Small Causes, 
subject to the bar of a right to appeal from the 
deiwee of such a Court, Balcliand v Balaram 

5 Bom LR 398. 

23. — S 28— Sirdar of the De lean -Subordinate 
Judge with power of Small Causes Court. 

A Fust Class Subordinate Judge invested 
under Act. XlV of 18u9 witn the jurisdiction of 
a Judge of a Coiut of Small Causes, is not a 
Couit of Small Causes constituted under Act Xl 
of 18G5, and cannot entertain a suit against a 
First Class Sirdar of the Deccan. Rajaram v 
Yeah want 1880 PJ 145. 

24. ~Ss 28, S-C'vil Courts Act XIV of 1869, 

An appeal lie<=' to the District Court 

when a khmi sharer had sued for his share 
ot the piofits provisionally valuing his claim at 
less than Rs 50, and the Second Class Sub-Judge 
pos.iming Sm ill C.iuses Court powers up toBsJO 
has awsrded more than Hs 60, additional Court 
Fees Ik ing paid by tlie plaintiff. Gangadbalr T 

1896 P4‘417* 

-S 32. 

See (1) Civil Procedure Cedes. 4S4. 

20 mm 007 , 
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Bombay Acts (Civil Courts Act XIV 
of 1869) S. 32 ^Ooritd, 

(2) Collector 1 Bom 318, 628. 


(3) Mamlatdar, Jurisdiction of. 

23 Bom 761. 


25.— Bombaj^ Eevenue Jurisdiction Aoi'(X of 
1876), 8 16— Guardian und^r Minor’s Act XX of 
1864 — Officer of G-overnment. 


The Nazir of a Civil Court, who is appointed 
guardian of the estate of a minor under Act XX 
^ of 1864, is not an officer of Government within 
the meaning of s 32 of Act XIV of U69aaamend. 
ed by a 15 of Act X of 1^?76. An officer of (lovern- 
ment in order to come within those enactments, 
must be party to a suit in bis official capacity. 
Mohan Iswai? v Haku Rtipa. 4 Bom 638. 


Notes. — Ref: 6 Bom 306. 


26-27-8 32;-A 8iib Judge has no jurisdiction 
to entertain a suit against a minor represented 
by a Collector in his official capacity. Pa rash - 

ram v Bhika ji 1881 P J 252 


Nor, under S 3, Act XV of 1880, where 
the Collector has been appointed in Ins official 
capacity under 8 11 of Act XX of 1864 to take 
charge of a minor’s estate. Dipchund Bhimaji 
y Haisingji. 1882 P J 11. 


28-30— Officer of Government suit against. 
Under 8 32 a Subordinate Judge cannot re- 


ceive and register a suit against a Patel or Kul- 
karni for an act done bv them m their official capa- 
city. Martand v Mahadji 1875 P J 161. 
Moro V Balnath. 1 884 P J 212. 


Mamlatdar or Nazir, Administrator of 
minor’s estate. 


Or against a Mamlatdar, or Nazir of a District 
Court, appointed in his official capacity adminis- 
trator of a Minor’s estate. Somafohai v Juvi 

1877 P J 310. 

VafiUdev v Narayan 1878 P J 227. 


Or guardian ad litem. 

Shivram 


Trimbak v 
1879 P J 576. 


But see as to the Nazir 4 Bom 688, where 
Trimbak v bhivram, ubisupra, is dissented from. 


31. — Forest Officer acting officially, 

^ Forest Offioer.appoipted Ttli cif 




Bombay Acts (Civil Courts Act XIV 
of 1869 ) S Z2-Goncid. 

1878 can be sued only in the District Court ( Act 
X of ]87d, S 15) for improper and illegal seizure 
of carts containing forest pioduce. The plaintiff 
cannot give jurisdiction to an inferior Court by 
stating in the plaint that he does not sue defen- 
dant m his official capacity. Waman v Dip- 
chand. 1888 P J 121. 

32. — A suit against a Patel and Kulkarni for 
disobeying prohibitory order by a Civil Court, 
directing them to pay to plaintiffs certain haku 
collected by them as officers of Government, can 
only be heard by a District Court. (Act X of 1^76 
S 15). Wamanji v BalkHshna i888 P J 122. 

33. — In a suit brought in a Court of Small 

Causes the Patels and Kulkarnies were joined as 
defendants in their offeial capacities, but at a late 
stage their names were struck nut. Held, that as 
by IS 15 of Act X at 1876 the Court of Small 
Causes had no jurisdiction to “ receive or register 
the suit, ” all proceedings were taken herein 
without jurisdiction andtha plaint should be re- 
turned to the plaintiff. Kashinath v Balvant- 
rav. 1890 P J 1882. 

Bombay Canlonmenl Act III cf 1867. 

Notes. -Rep Act XIII of 1889. 

Bombay Contract, Wagering Con- 
tract Act III of 1865 

See Contract — Wagering Contract, 

Bombay Cotton Frauds Act IX of 
1863 

See Cotton Frauds Act. 

Bombay Bekhan Agriculturists 
Relief Act. 

Si^e Uekhan Agriculturists Belief Act. 

Bombay District Judge Jurisdiction 
of Act m of 1863. 


See DWtieis.Jadge JuiisdiOtlW 
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Bombay Acts (District Municipal 
Act XXVI of 1850). 

See Right of '==5uit — Manicipal Office^' Saits 
Against. 7 Bom & C 33=22 Bom 384. 

1.— Ss. 2 els. (a) and (c), and 139-Agreem8nt 
by Municipality under Old Act XXVI of 1850, to 
allow a person to sell meat in a shop — Validity. 

Where a Municipality sol'l a shop to the plain- 
tiff respondent in 1862, on the agreement that 
‘'the shop was to be used for selling goat meat, ” 
and be contended that the Municipality cannot 
now exercise the powers conferred by S 139, Act 
III of 1901, of preventing him from using the 
premises for the sale of meat, hdd^ that the Gom- 
missioners, who acted under the old Act XXVI of 
1860 which was in force m 1862, had no power 
under that Act to enter into such a contract, and 
that the plaintiff acquired no right which was sav- 
ed from the operation of s 139 of the Act of 1901, 
and that he was not therefore entitled to any re- 
lief. The Shikafpur Municipality v Yasaid 
3 SLR49=2 1ndCas368. 

Bombay Acts (District Municipal Act 
VI ot 1873). 


See Collector 


1 Bom 628. 


Notes— Rep. Bom Act III of 1901. 

1. — Permissive nature of rules under-institu- 
tion of civil suits not affected by rules. 

This was a suit for an injunction brought ag- 
ainst the defendant municipality. The Court of 
first instance passed a decree in favour of plain- 
tiff-appellants which the District Judge reversed 
on the ground that the suit was not maintainable 
as the appellants had not complied with the pro- 
vision of Rule 16 framed under the District Mu- 
nicipal Act (VI of 1873), directing that “ parties 
dissatisfied with the der^ision of the managing 
committee may appeal to the Municipality whose 
decision shall be final.” On second appeal the 
High Court held, reversing the decree of the Dis- 
trict Judge, that the rules fiamed under the Act 
must be construed in consonance with the inten- 
tion of the Legislature, and Rule 16 must there- 
fore be construed as permissive and not manda- 
tory. It was framed with reference to depart- 
mental procedure only and could not affect the 
right to the institution of a civil suit, 

Vasadiavacliarya v Mnnieipality iof Simla- 
pW' ® Sw 


Bombay Acts (District Municipal 
Act Vl of 1873) S. 2-Goncid. 

2. -S 2-Water connection-Rules framed by the 
Municipality — Oonstruction of the rules. 

The plaintiff, the owner of a house in Surat, 
took in 1898 a water connection from the main 
pipe laid by the def<»ndant Municipality. Under 
the rule**, he was chargeable with one rupee a 
month for the water supplied to him and the 
condition was that his house was not to be in- 
habited by more than three families. The de- 
fendant Municipality made a new set of rules im 
1906, under which th«^y called upon the plaiMff 
to take a separate water connection for each of 
the families living in his house : and they threat- 
ened to cut off the connection in case of neh- 
compliance. The plaintiff brought this suit to 
restrain the Municipality from so doing. 

MeliL that, under the rules so long as the 
plaintiff occupied a house not inhabited by 
more than three families, he wa*? entitled to the 
water supply. The Surat City Municipality 
V Tyabali Daudhai. 10 Bom L R 622= 

32 Bom 460. 

3. — 'Sec, 3 — Place, Defiuition of— Ota of a 
house.— 

The word “ place, ” as defined in sections 
of Bombay Act VI of 1873, does not include a 
house, or Ola of a house. Paba Khoji. 

9 Bom 272. 

4 — Court yard proved to have been origin- 
ally private property does not become public 
property, because the houses which surround it 
have passed into the hands of different people 
and have ceased fo belong to one family. The 
mere tact of the owners of the various houscii 
having rights of way in the Court yard, does not 
make It a street unddr Section 3 of Bom Act VI 
of 1873. Kalidas Gokaldaa t 

The Municipality of Dhandhulca# 
P. J. (1882) 295 = 6 Bom 666. 

Notes.— Ap: 20 Bom 83 ; 146, Ref : 14 Bom 
600 ; 27 Bom 221, Diet : 30 Bom 668« $ 
Bom L R 457. 

5.'-/8'.ll cl(l)-ln a suit to recover a to: 
levied by the Municipality of Dakore^ It lyas hdd 
(1)^ that the suit was not time^barred,iMlnal#d«r 
of the Municipality (having be« to the 
: Plaintiff ; ( 2 ) that ibo to liitlortty to 
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Bombay Acts (District Municipal 

Act VI of 1873' S 17 Gofitd, 


inqaiie into the legality of a Miinieipal tax, 
although sanctioned by (Government; (K) t!>ai the 
house tax was illegal, not having been Impo'-.pd 
with the prescribed immalities. 

JosM Kalidas Sevakram v The Bakorc 
Town Mtinicipality. P J (1883) 135= 

7 Bom 399. 


Not€S,~Dist : 20 Bom 732. 
Or 674 ; 21 Bom 630. 


Ref : Rat Un 


B.-'S.U cl (l)-Bombay Municipal Act (Bombay 
Act II of 1884), S.r)7-Liability to pay taxes- ILilaR 
khore tax — Water tax — Notice by Municipality 
— Burden of proof— Presumption— Kvideoce Act, 
lof 1842, S. 177, ill (c). ‘ 


Notes :~Pol : 19 All 493. 


died ox’er the gate, and, was under the control of 
and paid by the owners of the Lmuses in the 
street, hhd that there had been no dedication of 
the land to I he public, and that the public had 
not a*<pn!ed such a right of going over it as to 
make it a public street vested in the Munici- 
pality. On second appeal by the defendant the 
High Court refused to interfere with the decision 
of the Lower Court. 


In tlm absem^e of a definition of a public 
street in the Bombny District Municipal Act VI 
of 1873 the High Cmit refused to apply the 
definition contained in the City of Bombay 
■ MiiiJcipal A(t Hi of IShS. Ahmedabad Muni- 
cipality V fflanilal. P J 1894. p 478= 

20 Bom 146, 


A defendant who, in answer to a claim lor 
arrears of taxes by a Bombay disiriet munici- 
pality, alleges that the taxes were illegal ( 1 ) 
because no notice hatl been given him under S. 
57 of Bombay Act il of 1884 ; { 2 ) b(»cauw* no 
notice had been issued by the muninpdity to 
the Ooramissioners under S, 11 of fbnnbay Act 
VI of 1873, must prove the defence ; and. in the 
absence of such proof, the Court will presmm* 
that the municipality has med tho regular pr<t- 
oedure, and that the common course ol business 
has been followed in tiu* particular case. T1 h‘ 
liability to pay the hahilkh .re tax does not arise 
until after notice has been given under s. 57 of 
the Act ( Bombay Act II ot 1881 ). 
Municipality of Sholapur v Sholapur Spin- 
ing and Weaving Company. 20 Bom, 732, 


8- Bom bay District Municipal Act Vl of 1873 
S.17“Munfeipal Fund — Suit to present misap- 
pllc'ition of Municipal Kund— Person having di- 
rect |)(‘rsonal interest — ‘Specific Relief Act I of 
187-7 Sec of) el (k). 


See} Bight of Suit — Municipal Ollicei’h, Suits 
Against. 22 Bom 884. 


Any poison having a direct personal interest, 
however small in the proper application of the 
Municipal Fund created by Sec. 17 of the Bom- 
bay District Municipal Act can maintain a suit 
to prevent that fund being applied to purposes 
not allowed by the Act, The personal interest 
exi-ts in the case of every individual tax-payer, 
since tveiy pmson who contributes and is liable 
to contiibute to the fund is personally interested 
m the due application of it and does not therefore 
fall within the prohibition of clause (k) of Sec. 56 
of the Specific Relief Act 1 of 1877. L B 3 Ch. p. 
27a; L B BOE.piity Pp. 480-81. I V & 0 Oh Op. 
417. Waman Tatyaji v The Municipality 
of Sholapur P J 1897. P 54. 


7. — Bombay District Municipal Act A1 of 
1873,*' Section 17 — Public street — Streef — Con- 
struction of Act — The City of Bombay Municipal 
Act 111 of 1888, Sec. 3. 


In a suit brought by tlie plaintiff against the 
Municipality of Ahraedabad, the (piestum was 
whether a street was a public slreefe within the 
contemplation of the Bombay District Municipal 
Act VI of 1873. The i district Judge, on Die 
evidence and having regard especially to the fact 
that the street in (iu(»stion was protected by a 
^ate closed at night by a jwUa ok watchman, who , 


D^.^SiTcei— public street-*Private street-Sweep- 
irsg and lighting the street. 

The mere facts that Municipal sweepers are 
employed in sweeping a street and that the Mu- 
nicipality k(%ps up lamps in that street are not 
sufficient by themselves to establish that the 
street w a publii* one. The Ankleshwai? Muni- 
clpnlity V, Rikhavchand, 2 Bom L R 1076= 

25 Bom 315. 


10 Special General Meeting — President cal- 
ling a nefeeting. 


m 
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Bombay Acts ( District Municipal 
Act VI of 1873 ) S. 17 '■/. 

The Special general meeting of a District 
Municipality to be a valid meeting under s. 27 
(2) of the Bombay District Municipal Act ( 11 of 
1884 ) must be one called by the President. If 
th® meeting is not so cnll d, the defect cannot be 
cured by «. 17 (2) of the Act. ^bajt v The 
Trimbak Mtinlcipality. 5 Bom L K 680= 

28 Bom 66. 

Notes. — Con: 29 Mad 360; 9 Bom L E 188. 
Dis8:27All 692 = 2 A L J 821 = fl996) 
WNJll. 

11 — S. 17 and s.33~ -Street— Authority of the 
Municipality uiuler s. 33— Civil Court’s intiT- 
ference with the discretion given to public 
bodies. — 

The word ‘‘ stn‘et ” in x 17 of th<‘ Bombay 
District Munloipul Act (V! of ]S7d) m*nns and 
includes not me rcdy the surface ol tlie gtouid, 
but so much abev(3 and below it as is requisite nr 
appropriate for the preservation of the stfr‘et for 
the usual and intended purposi's. The plaintiff 
proposed to make a balcony projecting ov<t a 
public road. The municipality objected to ttie 
work as an encroachmt nt on a public street. 
He therefore sued the niunic^'pality to ciitablwh 
his right to build the propo'-ed Ivdcony. UcUi 
that, so far as the column of space standing over 
the street was vested in the municipality, the 
plaintiff had no right to f*ccupy it with a balcony, 
which by intercepting light and air would greatly 
impair the use of the area as a street. S. 33 of 
the Bombay District Alunicipal A^*t, 1873, gives 
the municipality a discretion to issue such onlers 
as it thinks proper with r< forence to a proposed 
building. Civil Courts cannot interfere with that 
discretion, unless it is excTcised in a capricious, 
wanton, and oppressive manner. The plaintiff 
was the owner of two houses on each side of the 
passage of a khidki, or open square, containing 
three or four other houses. He proposed to con- 
nect the two houses by building a story across 
the passage at such a height as not to interfere 
with the passage of those who were entitled to 
go to and fro. Ho applied to the local munici- 
pality for permission to build in the manner he 
proposed. The municipality forbade the work, 
on the ground that it was likely to intertcre with 
the access of light and air to the neighbouring 
houses* The plaintiff thereupon sued the munici- 
pality to establish his right to bnild th^ proposed 


Bombay Acts ( District Municipal 
Act VI of 1873 ) S. l7-t 

structure. It was contended for the plaintiff 
tbftC the municipaliiy ought not to have refused 
permission in the interests of the neighbouring 
house-boldois. who were able to protect their own 
rights in case of injury. Held, that the suit 
would not lie as the order of the municipality 
refusing permis-,ion wis n.d an unreasonable one 
under the circumstances of the case, Meld, 
further, that the authority of the municipality 
was not in any way affected by the circumstance 
that the proposed erection might be an encroach- 
ment on private rights subjecting the plaintiff t® 
an action by the persons injured, 

Nagar Yalah Nam v Municipality of 
Bhandhttka. 12 Bom 490. 

Notts.— i list; 1 1 Bom 180. Kef: 21 Bom 187; 
22 Bum 712: 2 Bora L K 572; 3 Bom L 
K Sh';25 Mad 118. FoJ: 27 Bom 221. 

12— S. 21 -Disposal by Government of objec- 
tions to tax— Jurisdiction of Civil Court. 

S. 21. whicli enables the Government to dia- 
pose of obit.ctions made to a tax by the inhabi- 
tants of a t<»wn, is quite consistent with the well- 
established jurisdiction of the Civil Court to 
drcide as t) the validity of any fresh tax or 
impost, and alFuids no sulficicnt ground for the 
coiiclubkm that the intention of the Legislature 
was to tak<^ away that jurisdiction, 
losht Kalidas Sevakram v Dakor Town 
Municipality. 7 Bom 399, 

Notes.-— Dist; 20 Bom 732. Ref: Rat Un Cr 
671; 21 Bom 630. 

13— Octroi duties -Imposition of tax— In- 
habitants’ objections— Consideration by munici- 
pahty and opinion. 

The requirements of cl 2, s. 21 of Bombay 
District Municipal Act, VI of 1873, which enactf 
that “any inhabitant of the municipal district 
objecting to such tax, toll, or impost, may, within 
a fortnight from the date of the said notice, ^nd 
his objection in writing to the municipality, shall 
take such objectiim into consideration and report 
their opinion theicon to the Governor in Countffl « 
is not HatiHfi(‘d by the Oliairman of the Managfj^ 
Committee considering the objections of the 
inhabitants and reporting his opinion to the 
I Governor in Council or his repr«nfefttiy© 
i Commissioner ot a Oivisiom The provMon for 
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Bombay Acts ( District Municipal 
Act VI of 1873) S. 2i 

forwarding the opinion of the municipality on 
the obieotions is an essential part of the machi- 
nery provided by that section for the legal im- 
position of a tax. Municipality of Poona v 
Mohanlal. 9 Bom 51. 

Notes;— Ap.* 21 All 348 

14 — S. 21, els. (1) and (2) — Bombay District 
Municipal Act Amendment Act ( Bombay Act II 
of 1884 ), s. 27, cl. (7), and s. 32 — Tax imposed 
by municipality. 

In 1891 the municipality of Surat appointed 
a committee to revise the taxation of the city, 
proposing to reduce some of the existing taxes 
and impose others with a view ( i/ifer aha ) of 
obtaining a better water-supply for the city. A 
scheme of taxation drafted by the committee 
was subsequently adopted by the municipality, 
and it included a new house and property tax. 
The municipality then issued a notice with regaid 
to this last-mentioned tax under the provisions 
of s. 21 of Bombay Aet VI of 1873, setting forth 
the particulars of proposed tax and requiring 
objections to be lodged withm a fortnight from 
the date of the notice. A number of objections 
were received which were laid on the table for 
twenty-one days for perusal and consideration by 
the municipal corami8sionm*s. At the end of the 
time a special meeting of the Ooraraissioneis vvas 
held, at which it was resolved that the objections 
were invalid, and the scheme and the rules with 
regard to the levying of the tax were foi warded 
to G-overnment and were sanctioned. The plain- 
tiffs sued for an injunction lestraming the 
municipality from levying the tax, contending 
that it was illegal, on the ground (1) that there 
was no municipality desirous of imposing the tax 
for any of the purposes allowed by the Act, 
inasmuch as the cornmibsiouers who passed the 
resolution to impose the tax did not know for 
what purpose the tax was to be imposed; (2) 
that the resolution imposing the tax was illegal 
because the notice calling the meeting of the 
commissioners which passed the resolution did not 
specify this tax »s the object of the meeting; (3) 
that the notice given under s. 21 of Bombay Act 


Bombay Acts ( District Municipal 
Act VI of 1873 )S. 21 -londd, 

property for the purpose of the tax was to be 
made; (6) that the objections of the rate-payers 
were not sufficiently considered; (7) that it did not 
appear whether the tax was to be paid in advance 
or not, and (8) that the assessment of the tax 
was made on a wrong basis. IIel(l^(V) that the pur- 
pose of the tax was sufficiently known to the com- 
missioners; (2) that the resolution imposing the 
tax was not invalid, although the notice conven- 
ing the meeting did not specify the object of the 
meeting; (3) that the notice need not specify the 
purpose of the tax; (4) that as to the nature and 
the amount of the tax, the notice was sufficient, 
as it stated that the amount would depend on the 
valuation of the property; (5) that the notice 
need not define the mode of valuation; (6) that 
the objections were sufficiently considered; (7) 
that the tax was to be paid partly in advance; (8) 
that^the assessment would not affect the validity 
of the tax, but would give a light of appeal to 
ha\e the valuation set light. Held^ therefore, 
that the tax was legally imposed. Surat City 

Municipality v Ochhavaram Jamnadas. 

21 Bom 630. 

— S. 24. 

See Jurisdiction of Civil Couit— Municipal 
Bodies, 

15— s. 33-~8anad under the Bombay City 
8uivey Act (Bombay Act IV of 1868)— The right 
of the municipality to call for the production of 
the sanad. 

Under s. 33 of the Bombay District Municipal 
Act (jtiombayAct VI of 1873), the municipality 
has no right to insist on the production of a 
sanad issued under s, 10 of the City Survey Act 
(Bombay Act IV of lc968) before granting permis- 
sion to build. Jamnsdas Dulabdas. 

15 Bom., 516. 

Notes— Ref; 19 Bom 27* 

16 — Bombay District Municipal Act VI of 
1873, Sec. 33 — Building — Damages. 


VI of 187,1 was bad, as it did not state the pur- 
pose Of the proposed tax; (4) that the nature 
and the amount of the tax were not sufficiently 
stated in the notice; (5) that the notice ought to 
have stated the mode m which the valuation of 


Plaintiff having built a new wall on the site 
of an old wall including the old foundations, the 
Municipality pulled the wall down. Plaintif 
thereupon sued the Municipality for danqages. 
The ^udge rejected the claim for damages^ 
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Bombay Acts ( District Municipal 
Act Vrot 1873 ) S. Z3-Goned. 

Held, that the building of a new wall on the 
site of the old wall including the old foundations 
was not an addition to the existing building 
within the meaning of Sec. H3 of the District 
Municipal Act (Bombay VI of 187d). Ihe Munici- 
pality was, therefore, liable in damages for any 
expenses which the plaintifi was put to by their 
pulling down the wall. 

KHshnaji Narayan v. The Municipality of 
Tasgaon, P. J. 1893, p 426; 18 Bom. 547. 

Noles;— Fol: 23 Bom 248. Dist: 2 Bom L B 572. 
Kef: 22 Bom 230. 

17-S.33- Notice of proposed building- Right of 
municipality to demolish building erected with- 
out permission to build. 


Bombi'y Acts ( District Municipal 
Act of 1873 ) S. 33 -Oontd. 

18.— S .H3 — BqiMing beyond area for which 
permission is granted — Omission to give notice 
of building— Power of municipality to order alter- 
ation or demolition of a building erected with- 
out notice or in excess of the permission. 

Under the Bombay District Municipal Act, 
where an owner, having obtained permission un- 
der 8. 33 to build on one portion of his land, 
builds on another portion without having obtain- 
ed fresh permission, if such part of his building 
as is outside the limits for which permission has 
been granted is bmlt without notice, the munici- 
pahty can in their discretion order it to be ie- 
moliphed. Bhawanishankar v Surat City 
Municipality. 21 Bom 187. 


On the 18th August 1890, plaintiffs sent a 
notice to the town municipality of Uraretb, inti- 
mating their intention to erect a building on their 
land, and giving a rough sketch plan of the land 
intended to be built upon. In this notice plain- 
tiffs did not expressly state their intention to 
build the wall in dispute. On the 28th August 
189u, the municipality wrote to the plaintiffs, 
requiring them to furnish a plan showing the 
design pf the proposed building with its measuie- 
ments. On the 30th September 1890, the plaintiffs, 
without furnishing the plan as required, built a 
wall on their land. Th^^reupon the municipality 
gave a notice to the plaintiffs requiring them to 
pull it down, as it has been built without their 
permission. ThS plaintiffs having failechto comply 
with this notice, the wall was demolished and its 
materials were carried away by the municipal 
servants. Theieupon the plaintiffs sued the muni- 
cipality to recover damages for the wrongful 
demolition of the wall. Held that the plaintiffs 
had contravened the provisions of cl. 1 of s. 33 of 
Bombay Act VI of 1873, inasmuch as they had 
built the wall without giving any notice, or (if 
they did) gave notice without affording the 
information required by the municipality. The 
municipality were, therefore, justified in ordering 
the wall to be demolished. 

Dave Harisliaiikap v. Town Municipality of 
Umretli 

19 Bom., 27 

I Bom PistjS^Bom 


Notes— Fol; 2 Bom L K 672. Dist: 27 Bom 

221 . 

19.— S.33-Municipality-Pfi vate street- Balco- 
nies-Dakkalis-Right of Municipality to order re- 
moval of balconies :— ( Per Ghandavarkar and 
Aston, J J Ba-ty J., dissenting). 

A District Municipality can under the provi- 
sions of S.53 of the District Municipal Act (Bom 
Act VI of 1873;, order the removal of balconies 
put up by a person to his house abutting on a 
private street and constructed m defiance of the 
order issued by the Municipality. Per Chanda- 
xarliav.Z , — Reading the whole of S. 33 of the 
Bombay District Municipal Act (Bom. Act VI of 
1873) by itself and having regard to its general 
terms, it is clear that the legislature has given 
to every Municipality the power to regulate the 
construction of buildings, whether they abut 
on a public or a private street. The power may 
be exercised, as the Municipality “think proper;^ 
that 13, it should be exercised, not capriciously 
or arbitrarily, but reasonably, provided the 
order is “not inconsistent with the provisions of 
the Act. ” Per J.-The orders passed by # 

Municipality under 33 of District Municipal 
Act, (Bom Act VI of 1873) if Justifiable, mustbb 
shown to be consistent with the powers confewud 
by the Act; otherwise they are neither wi^iin 
the meaning of ch 1 nor are legal orders Within 
the meaning of cl. 3 of the section* The liCtd itf* 
f eoted not being a public street is n# tested |u 
the MunioipalRy by SAT of the m jple* 

i»l ipowei to rijit) 09 |^vi^ 
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property is conferred by any &.ection of that en- 
actment. Such inteiference would neeesiarily in- 
volve an encroachment on the ordinary rights ol 
the subject; and whcic\er the Legislature intend- 
ed to authorize such interference, it conieTrod tlie 
power by ept words. Per Asfon J , — Too woi is 
“may in writting issue such order 7iof uu ohsi'^fp/d 
with this Ad as they think proper with r( ft / 


to such htitldimr in Bombay District 


Municipal Act, (Bom Act TI of 1873), an* very 
wide and give elastic pnwers to the Municipality 
in the matter of regulation ot new buildings as 
private property, and there is no reference to a | 
street public or private in the arctiou. The words | 
“not inconsistent with this Aid” appear to ra«an j 
not inconsistent with the aim, scope and object of i 
this Act as shown by its provision*. 

Trichopan v Ahmedabad Municipality, j 
5 Bom L R 48 = 27 Bom 221. 1 


20 .— Bom. Acts VI of 1873 and U of 18^1, 
Sec.33— Municipality— Budding a hoa-e-Dully. 


A Municipality, in granting pc mansion to a i 
person to erect his bin img, caa k^ally iinpoFc ^ 
a condition that he should lea\(‘ a gnilly of a | 
certain dimension. I 

Municipality of Tbana v FaznI Karim. i 
3 Bom L R 842. 


Notes.— Ref: 27 Bom 221; 261. 

21.-S.3i and s.42— Discretion of municipality to 
t^kc acuun uiiJu s.33, tl (8) Court’s powei tu in- 
terfere with such disci etion. 

A suit for an injunction to restr.n i a muni- 
cipality from removing a ceDain Imilcbrg or con- 
struction is not an action ‘dor anything done, or 
purporting to have been done, in puisuance of 
the Act” within the meaning of s. l» of Bombay 
Act U of 1884. Such a suit can, therefore, be 
brought without giving previous notice to the 
municipality, Apart from the provisions of s.SS 
of Bombay Act VI of 1 '*73, it is only if the site 
of a building is vested in a municipality m^dcr 
S. 17 that this body is tmpowcrtd, whereby s. 42 
or by any other section, to take steps for the re- 
moval of the building. The discretion of taking 
action or otherwise under the 3rd clause of s. 33 
iiticfitod in the municipality, which alone can 
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determine whether or not the removal of a build- | 

ing elected contraiy to the provisions of s. 33 is 
or IS not a mf-asnre likely to promote the public 
coii\ nipULe. If the municipality adopt the pro- 
per piocedure, noGouit can review its decision 
on the ground thaf in tlie opinion of the Court 
the rnmoial of the building is not likely to pro- 
mote public convenience. The legislature has 
Conti led tu the municipality, and the municipa- 
lity alone, the duty ot deciding what measures 
within its legal powers aic for the public con- 
venience, and its discretion is not subject to con- 
trol by the Courts. Patel Panacliaud 

Girdliar v Ahmedabad Municipality, 

22 Bom 2S0, 


Notes.— lief: f^7 Bom 22L 

22 ;— S. 36— Privy, power of municipality to 
order to be built by owner of a houae-Such order 

not impenitive. but ppimissive Discretion of 

Omiit. 

'j'helcrni of s. 06 o5 Bombay Act VI of 1873 
i irc noi imperative in nquiring a municipality 
'•Q call oil the owner icf a house to build a privy, 
but ai( permi^^ive h *viog it to the discretion of 
the mur icipahty to detumine when the power 
conimnd on th m shall be exercised. Accord- 
ing}, ^’v here the plaintiff complained that the 
dd( o t'lnt had elected a privy so close to his 
} bouso as to be a nuisance, and the lower Appel- 
1 late Conit found it to be a nuisance, but rejected 
‘ the phintiff’b claim on the ground that the de- 
fei dants had erected the same under the orders 
of ttie municipality issued under s. 31 of Act: — 
//cW. ro‘\ersing the decree of the lower Appellate 
Court, that the municipility had no authority to 
order the deiendanfcs to meet the privy regard- 
less of the plaintiff’s right, and that the defen- 
dants, therefore, could not plead that they acted 
under the orders of the municipality. The High 
O^urt directed an injunction to remove the privy 
within three months from the date of its deci- 
sion. Jafir Saheb v Kadir* Rabiman. 

12 Bom 634. 


Notes -Diat: 26 Mad 118; 137: 2.5 Bom 118. 

23 —Bombay District Municipal Act Vl of 
1873, Secs. 42, cl. (1), 48 and 75— Public street— 
Obstruction— Bemoval -Notice— Corporate bodies 
— Practioet 
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Bombay Acls-( Oislricl Municipal 
Act VI of 1873 )-S. 48 -KJonci 

ITpder the District Municipal Act (Bombay 
Act Vi of a Municipality has power to have 
ail obstructions in a public street removed, whe- 
ther the obvstructions were placed there lawfully 
or not. The only distinction which the Act 
draws, is between obstrucinns erected or placed 
before the Act came into operation and those 
which have been erected or placed since it came 
into operation. As to the former, Sec. 42, clause 
(1) of the Act provides that notice should be 
given, and if legally placed on the street, com- 
pensation should be awarded for their removal. 
As to the latter, the Municipality can remove 
them under Sec. 48 even without giving any 
notice. 

The public have a right of passing ever the 
whole of a street if it is a public street. 

It is not the practice of the Court to interfeie 
with corporate bodies “unless they are manifestly 
abusing their power.” The Ahmedabad 

Mtinicipali+y v Manilal Udensth. 

P J 1894, p. 50; 19 Bom 212. 

Notes.— Appl: 25 Bom 315. Ref: 24 Bom 600; 
27 Bom 221; 80 Bom 558. 

24, — S.48 —Municipality— Suit— Notice— Act 

done— Act intended to be done. 

S. 48 of the Bombay District Municipal Act, 
1878, requires notice only ?vhen the suit is for 
an act already dond or purporting to have been 
already done under the powers conferred; but no 
notice 18 required when the suit is not for an 
act already done, but to prevent an act from be- 
ing irremediably and irrevocably done. The Court 
has for the purposes of s. 48 only to look to 
the real object rf the suit. Municipality of 

Parola vlaxmandas. 2 BomLR 857»25 

Bom 142. 

25. -8. 66-Selling vegetables in verandah of ' 
bouse. 

Selling vegetables on the ota of a house is not 
wsing the ota “as a market” within the meaning 
of 8. 66. Accordingly, a person who sold vegeta- « 
btes on the ota of his house was held not there- 

by to have committed any oilence under 8.66 

OT the Municipal Act (Bombay) VI of 1873. 

Klioji 9 Bom 272; 


I Bombay Acts-r District Municipal 
Act VI of 1873 )-S. 84 -Concld. 

J 26— S. 81— As amended by Bombay Act II of 

5 188 1- Arrears Of rent-Penalty-ln addition to 
■ arrears of rent. 

T 

/t> Bombay District Municipal Act 

1 (K''«bay Act VI of 1873) allows penalties to be 
I imposed in addition to arrears of cesses or taxes, 
, but it does not provide for the imposition of a 
, penalty in addition to the arears of rent. 

' 22 Bom 708. 

27-S. 84-Taxation-Duty on goods imported 
vvuhtn Municipal limits— ‘Imported”-Meaning 
of the word. ® 

A rule of the Thana Municipality provided for 
the levy of octroi duty on certain articles “when 
I imported within the Thana Municipal IMstrict.” 
Jle/u that goods merely passing through the 
Municipal District in the course of transit to 
Bombay were “imported” within the meaning of 
the rule, and were, therefore, liable to duty. 
Rahimu Bhanji 22 Bom 843. 

28— S. 8*— Bias- Judge. Mlunicipality. Member 

0 ’trying civil suit by or against same Municipality 
Sec Municipal Act VI of 1873, 

Although Sec. 84 of the Bombay Municipal 
Act enables a Magistrate who is a member of the 
Municipality t„ deal with a prosecution insti- 
luted by the Municipality, that Section is only 
permissive and does not directly authorize him to 
try a Civil ease in which the Municipality is 
mterestedas plaintiff or defendant, and does Lt 
mi I a e against the general principle that a 
Magis ra^e or Judge should not himself try a case 
« hen the cireumstanoes show that he may have a 
iM in favour of either party. Vinayak y, 
The Muntcipahty of Barsi, P. J. 1397 , p’ 


’06! M; 

» tfn Or m. 

I I! 0, Q 49 < 


See (1) Bombay District Municipal Act. 1884 
Is 48 case No (2) 18 Bom «’ 

(2) Limitation Act, 1S77, g. 14. ,, 

8 Boiafigf. 

^^^29— S. 86— Munioipality-Honse-tax— OWl 

^ere a Municipality impewea a t|*, a pMjfon . 

mtepdmg that It I, fltepjfo ,5 
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Bombay Acts-( District Municipal 
kf}l VI ofi873)S. 86 •-Contd, 

Ek & goit therefore against the Municipality in a 
OiTiI Court: S. 8B of the Bombay District Muni- 
cipal Act, 1901, does not provide a preliminary 
which one must necepsarily resort to before be 
can file an action in a Civil Couit. 

There ii neither principle nor authority for 
reatraining by injunction one who alleges that he 
has a money claim against another from enforMng 
that claim in the manner sanctioned by law. 

Chtinilal ?. Surat City Municipality. 

5 Bom L R 267«27 Bom 402. 

80 — S. 8S-Suit against Municipality for damages. 

8« 96 of Bombay Act VI of 1873 is not appli- 
cable to suits in the nature of actions of eject- 
ment, but only to suits for damages. 

Joharmal y Municipality of Ahmednagar. 

6 Bom, §80 

Notea.— Fol: 16 Mad 296. Ref. 16 Mad 317; 
47A; 3 M L J 223; 8 Bom 421 ; U Bom 289 
F B; 25 Bom U2. 

81-8,86^ Illegal tax-Notice of action for refund 
—Time within which to bring suit— Limitation. 

On the 18th March 1880, the Dakor Town Mu- 
aicipality, acting under the powers conferred 
upon them by the Bombay Act VI of 1873, con- 
Tened a meeting at which it \^a8 resolved to im- 
pose a house-tax on the town; and also another 
meeting on the Snd of April 1S80 at which a cla- 
ssification of the houses was made and the rates 
fixed. Tha Bevenue Commissioner, N. D., on be- 
half of tbs Government, sanctioned the resolutions 
on the 9nd of June 1880. Notice of the meeting 
of the 1 8th of March 1880 was not served on three 
of the commissioners, they being absent at the 
time from Dakor, and no notice specifying the 
business to be transacteci therein was posted up at 
the kutohhery as required by t, 11, cl (H of the 

if, * J»oniel»<il4eF. Mat 4 tji* 


Bombay Acts-c District Municipal 
Act VI of 1873 )-S. 86 -Uonid^ 

cipaiity onthe26tb of January IS81, impesi^cbing 
the legality of the tax. On th® .8rd of June 1881, 
he paid the tax— namely, R2— for which he had 
been rated, and on the 6th of January 1881 he 
sued for a refund of the said sum from the Muni- 
cipality. Meld that the suit was not brought too 
late to satisfy the requirements of s. 86 of the Act. 
When the notice of the 25tih of January 1851 was 
sent by K, he had no cause of action against the 
Municipality for anything done; no notice, there- 
fore. such as is contemplated by s. 86, was ever 
sent by A', and consequently there could be no 
final order on such notice from which th« three 
months prescribed by that section would run. 

Whether s. 86 of the Bombay Act V£ of 
1 S73 applies to an action for money had and 

receiver]. Joshi Kalidas Sevakram v Dakor 
Town Municipality. 7 Boifi 899. 

Notes —Dist: 20 Bora 732. Ref: Rat Un Or 
574; 21 Bom 680 

B2-38 S.86 A person suing a municipality con- 
■tituted by Bombay Act VI of 1873 for tha refund- 
of money illegally levied from him as house-tax, is 
bound to serve a previous notice on the munici- 
pality as required by sec 86, which is not confined 
to an action of damages, but is applicable to every 
claim of a pecuniary character krisiug out of 
the acts of municipal bodies or officers, who, in 
the honafide discharge of their public duties may 
have committed illegalities not justified by their 
persons. Patel Ranchliod yai»sjbfi&i vThe 
DakOFe Town Municipality. F J (1884) 110 

=8 Bom 421. 

34—8. 86- House tax— Valuation — Civil Court 
— -Jurisdiction. 

A Civil Court has no power to iliterfere in the 
matter of valuation of houses made by a Munici- 
pality. Wopsf V Bopaad Town Municipality. 

9Q7, 
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Bombay Acts ( Dis'rict Municipal 
Act VI of 1873 ) Ss. 88, 12. 

See--C P C 0 1, r, 8 (1). 

88 P J 137. 

Bombay District Municipal Act (II 
of 1884) S. 23. 

See Sapermtendence of High Court— Gwil 
Proc^idure Code, s. 622. 

1— S. S3— District Municipality— Costs of 
inquiry — Gostt— Separslte suit. 

A District . I udge has authority under s. 2S of 
the Bombay District Municipal Act, 1384, to 
award costs of th® inquiry and the order of the 
District Judge as to c^sts is capable of being en- 
forced by & separate suit. Ramlal v Bhagtibhai, 
»BomL R960. 

2— Huit against Municipality for ejectment — 
Bombay District Municipal Act, Amendment Act 
(Bombay Act 11 ol D84), Sec. 48-i^ombay Di- 
strict Municipal Act ( Bombay Act VI of 1873), 

Sec. SO, 

The words “m the case of auy such action for 
damages” m Sec, i^8 of Ihe Bombay District Mun- 
icipal Act, Amendment Act (Bombay Act 1 1 of 
18'84) clearly sho v that it was contemplated that 
there might be actions of another description to 
which the provisions in the former paragraph 
would be applicable. Ihe section does not contem- 
plate only “suits to recover monetary compen- 
sation for a wrongful act.” A suit in ejectment — 
not being a suit brought U) recover damages 
for an act done or intended to be done”— was 
excluded under Sec. 86 of the i^mbay District 
Municipal Act (i/ombay Act Vl of 1873), but be- 
fng an “action for an act done,” that act, being 
^■he dispossession by the Municipality with a view 
to being restored to possession, falls under the 
provisions of the first paiagragh of Sec 48 of 
Bombay Act 11 of 1384, Nagtisha v Mtinici- 
paUty of Sholapiir. P J 1892, p. 396; 

18 Bom 19. 

Over: 33 Bom fen F B. Dist. 22 Bom 
^ m lief : 19 Bom 407 Bom 142; 19 M 
ii jr f B; 32 Mad 371 f K 


% 


Bombay Acts-( District Municipal 
Act II of 1884 >-S. 48 Oontd. 

3 — S. 48-Suit against muniolpality for injune- 
tion— Notice of action. 

A suit for an injunction to restrain a municipa- 
lity from removing a certain building or 
construction is not an action “ for anything doui, 
or purporting to have been done, in pursuance of 
the Act ” within the meaning of t. 45 of Bombay 
Act 11 of 1584. Such a suit can, therefore, bo bro- 
ught without giving previous notice to the muni- 
cipality. Patel Panachand Dirdbar v 

Abamedabad Municipality. 22 Bom 289.^ 

Notcs.~Fol 33 Bom 609=11 Bom L E 
Ref: 2 Bom L R 846. 

4— B. 48 A Bombay Act Vl of 1873, a. 86— 
Purchase from mortgagee by municipality— Suit 
by mortgagor to recover possession— Ejecfemtnt- 
Limitation — Notice, 

A mortgagee (defendant Ao.l) refused to givo 
up part of the mortgaged land when the mortgage , 
was paid off in 1851. He remained in possession 
and in 1888 he sold this land to the Municipality • 
of Mabad ( defendant No. I ). The mortgagor 
subsequently sued the municipality and fts* ven- 
dor to recover possession. The municipality cSbj|- . 
tended that the suit wag barred by limitation 
under s. 45 of the DistriclMnnicipal Act, 1884, 
that the suit was not barred by s. 45. That 
section does not apply to actions of ejectment 
brought against a municipality. Such an action 
brought to try the title to land is not an action for 
anything done or purporting to be done in pur- 
suance of the Act. 15 Bom., 19 distinguished. 
Kaabinath Kesha v Josbi y Gangabai 

22 Bom 28S. 

Notes:— Ref • 22 Bom 28^^ F B; 26 Bom 142, 

5~“S.48- Ejectment suit against municipality — 
Notice. 

The plaintiff was the inamdar of the village of da- 
kor.He filed an ejectment suit against theMunid*- 
pality of Dakor, alleging that the municipality bad 
illegally and wrongfully encroached upon a portioa 
of the Gorati Lake at Dakor by laying the foun- 
dations of a building which they intended fd 
erect for the purpose of a dharmshala. The 
ci pality pleaded {itdemlla) that the suit b<|d f 
for want of notice of action under a. 48 of the 
Bombay District Munipipal Act* II#,. (by a. 
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Bombay Acts ( District Municipal 
Act II of 1884) S. 48 Conta , 

majoiitycf ibeFullBeitcb) that the provistons 
of 8. 48 of Bombay Act 11 of ib84 do not apply to 
actionH for the possesbion of land brought against 
a municipality. Prr ParsouP, J -The provisions 
of 8. 48 apply only to actions for the possession 
of land whereof the plaintiff has been dispossessed 
by the municipality acting or purporting to act 
under som^ section of the Municipal Act, whioh 
empowers them to take possession of, or oust any 
one from, that land. Per Ranade, J. — S. 48 does 
not generally apply to suits for the possession of 
land, except in those cases where the claim arises 
on account of some act or omission of the munici- 
pality when it acts in pursuance of its stautory 
powers, and encroaches upon private rights, 

1^? Bom., 19 overruled. Manohar Ganesh 

TamBckai* v Dakor Municipality 

22 Bom 289. 

Notes:— Fol: 22 Bom 605. Ref: 28 All 600; 
2i Bom 636; 637; 25 Bom 142; 32 Mad 371 
FB;19ML J 333 F B. 

48— Suit for damages, possession, and 
injunction— Kotice of action. 

In a suit brought against a municipality to 
recover possession of a piece of land taken by it, 
for damages for pulling down a ^^all on the land, 
and for an injunction , — Held that, as regards 
damages, the suit came under s. 48 of the District 
Municipal Act, 1884, but, «s regards possession 
and injunction, notice of action was not necessary 
under the section Shidraallappa Narandappa 
y Gokak Municipality 22 Bom 605. 

48 — Suit for specific performance of a 
contract or for damages for breach thereof. 

S. 48 of the Bombay Oistrict Municipal Act, 
1884, does not apply to a suit for the specific per- 
formance of a contract or for damages for breach 
thereof. Municipality of Faizpur v Manak 
Dulab Shet 22 Bom 637. 

8— S, 48— Suit for an injunction to restrain 
municipality. 

A suit was brought by the plaintiff against a 
municipality for an injunction to restrain them 
from laying water-pipes on his land. The lower 
Courts dismissed the suit for want of notice under 
8, 48 of the District Municipal Act, 1S84. 

< reversing the decree, that the suit was not a suit 
fa anything done in pursuance of the Act, but 


Bombay Acts ( District Municipal 
Act II of 1884 )-S. 48 -I ontd, 

to prevent the municipality from doing what the 
plaintiff alleged to be an illegal act, and that s. 48 
did not apply. Harilal Hanchodlal v Himat 
Manekcliand 22 Bom 636. 

Notes. — Ref: 25 Bom 142. 

9- S48-Si2it against Municipality— Suit fox 
specific pel formance of contract or for damages 
for breach— Bombay District Municipal Act 11 of 
1^84. Sec. 48 of the District Municipal Act does 
not apply to a suit for specific performance of a 
contract or for da mages for breach thereof, as such 
a ^uit IS not an action for anything done or 
purporting to be done in pursuance of that Act. 

P. J. 1896?, F. 76B, referred to. Municipality 

of Faizpur v Manak Dulab Sbet 

P J 1897 p 140. 

10- S. 48- Bombay District Municipal Act Vl of 
1873, Sec. 48— Notice of action -Suit for possess- 
ion— Injunction— Damages, 

A suit was brought to recover a piece of land 
taken by a District Municipality, damages for 
pulling down a wall on it, and for an injunction, 

HehU that as regards damages the suit came 
under Sec. 48 of the Bombay District Municipal 
Act, but as legards possession and an injunction, 
notice was not necessary under the Section. 

5 Oh D. P 347, referred to as showing that the 
injunction is only ancillary the ejectment suit 
and m regard to such relief notice has always 
been held to be unnecessary. Shidmallapa V 
The Gokak Municipality P J 1897 p 1. 

11.— S. 48.— Injunction— Bombay District 
Municipal Act VI of 1873, Sec, 45 — Notice. 

A suit was brought by the plaintiff against a 
District Municipality and another for iniunction 
to restrain them from laying pipes on his land. 

Held, that notice under Sec. 48 of the District 
Municipal Act VI of 1573, was not necessary for 
the maintenance of the suit, P. J. 1806, p* 765 ; 
and P. J. 1807, p. 1, refered to. 
Ranchhodial v. Harinat ManufaRtmd,^ 

p. X1697, p.ir. 


iiL. 
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Bdmbay Acts-( District Municipal 
Act II of 1884 48 -Conohx, 

Bombay Act II of 1584, section 48— 

Notice — Official capacity. 

The defendant an officer of Government was 
appointed President of the Municipality. Held 
that his acts as President did not become the 
acts in an official capacity , held aho 
that in a suit against him for defamation he was 
not entitled to notice under Bombay Act 11 of 
1884 as the defamation cannot be said to be an 
act done or purporting to be done in pursuance 
of the Act. Gopal v. Mahadcy. 

1896 P J 325. 

57 . 

Sec Bombay District Municipal Act 1873 S. 11 
Case No. (6) 20 Bom 732 . 

«S. 217. 

Sec iyombay District Municipal Act, 187.3, s. 

21. Case No (14). 21 Bom 630. 

Bombay District Municipal 
Act III of 1901. 

Notes.— [supplemented, Bom. Acts V of 
1890 and II of 1599 (Saved by S. 2 (G) of Bom. 
Act ill of 1901) ; A. M , Bom. Act III of 1902 ; 
S. 62 Rep. in Pt,, Ss. 188 (1), 189 A M., Bom, Act 
III of 1903 ; Ss. 26 (A), 48 fl). 83 (1) (B), 84 (3), 
113 (1), 122 A. M , Ss. 46 (E), 69 Prov. (C) 96 (6), 
174 (1 ) Rep. in Pt Bom. Act lY of 1904.J. 

1, — S. 22 —Municipality —Election— Omifabion 
of a candidate’s name from the candidates’ list 
prepared by the Receiving Officer— Suit lor de- 
claration and injunction. 

A Receiving Officer, appointed by the Collect- 
or under the Election rules, refused to accept the 
nomination paper of the plaintiff, a candidate at 
a by-election for a councdlorship of the Surat 
City Municipality : and the list of candidates that 
was published omitted plaintiff’s name for it. 
The plaintiff thereupon sued the Municipality for 
a declaration that he was entitled to come for- 
ward as a candidate and for an injunction to pre- 
vent the Municipality from carrying on the by- 
election without accepting plaintiff as a can- 
didate : 

Meld^ (1) that the suit for declaration failed 
since the Municipality neither denied nor was 
interested to'deny the character or right which 
the plaintiff sought to establish. It was the 
Officer that was concerned with the 
and over him the Municipality had no 

, I 


Bombay Acts c District Municipal 
Act III of 1901) S. 22 ~ Coudd, 

(2) that the claim for injunction too could 
not be sustained, since the Municipality had done 
no wrong and was threatening to do no wrong ; 
it only proposed to proceed in accordance with the 
Act and the Rules so far as they related to it. 
Surat Municipality v Chunilal. 

8 Bom. L R 209 « 30 Bom. 409. 

2 — 8. 24 — Land acquisition— Jurisdiction- 
Civil Court — Land Acquisition Act (1 of 1894), 
Sec. 6. 

A Civil Court has no jurisdiction to entertain 
a suit for an m] unction to restrain a District 
Municipality from acquiring through the medium 
of Goveinment, under the Land Acquisition Act, 
1894, a pieee of land f jr the purpose of widening 
a street-way, Shastri Ramchandra y, 
Ahmedabad Municipality.! 

2 Bom. LR 395, 24 Bom. 600 

3. — S. oO — Liability — Non-feasance — Damages 
—Liability to be sued— Municipality— Non- 
repairs of roads. 

A corporation cannot be held liable for dam- 
ages arising from a mere non-feasance. Hence, 
no suit can lie against a Municipality for damages 
suffered owing to non -repair of roads ; the statute 
not imposing upon them a duty towards the 
plaintiff which they negligently failed to perform. 
Achratlal v. The Ahmedabad Municipality, 
6 Bom. L R 7 5 ac 28 Bom. 340. 

4. — S. 30— Binding character of the contract 

In a suit for damages for breach of an exe- 
cutory contract, it is open to the defendant to 
show that it is not binding upon him inasmuch as 
it is oot binding upon the plaintiff. The 
Ahmedabad Municipality v Sulemanji, 

5 Bom. L. R. 592 = 27 Bom. 618. 

5. — S. 54 (1) (c)— Ref use cart— tort. 

The provision of refuse carts is an obligatory 
duty necessarily deducible from the obligatory 
duty of cleansing the public streets laid upon a 
Municipality by S. 64 (1) (c) of the Bombay Act, 
111 of 1901. 

An action in tort will not lie again^ tip 
Municipality in respect of the exOmls® 
with judgment and caution of pow« 
by the Legislature. Hansraj % the. 
Earachi Municipality. 

4BLR65. 

1 1 t * - 
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Bombay Acts-( District Municipai 
Act HI of 1901 )-S. 54 -Oontd, 

6.— S. 5i— Municipal Corporation acting bona 
Me— Imperati’te duty and permitted act - 
Karachi Municipality— Dust-bine- Nuisance- 
Court, how far can interfere with acts of a 
Corporation, 

Where the plaintiff sued for an injunction 
prohibiting the Municipality from placing a 
common dust-bin on the corner of a garden im- 
mediately in front of his house, that as s. 54 
of Bombay Act III of 1901 imposed an imperative 
duty on the Municipality to make reasonable 
provision for cleaning public street**, as the streets 
could not be kept clean, under the circumstanc* s 
obtaining in Karachi, without keeping dust-bii s 
in some specified spaces; and as it was not show n 
that the Municipality was either negligent oi n<*t- 
acting with hofia ^tfdrn in placing one at tl e 
particular site, the plaintiff was not entitled 
to the injunction sought for, although ♦•he dust- 
bin in this instance was a source of nuisance »o 
him. 

Meldj also, to ascertain whether or not a nui*'- 
ance is such as to give one a right of action, in- 
quiry should be made into the authority undtt 
which the Municipality purported to act. the la^v 
on which point may be thus summarised 

(1) Apart from the terms cf the statute 
which constitutes it. the corporation has no moio 
authority to infringe a private light than the 
ordinary citizen. 

(*; The corporation can do an act which cun* 
stitutes a nuisance, if, and only if the power to 
do the act is expressly set forth in the statute oi 
is necepsarffy deduct blc therefrom. 

(3) Where the corporation has merely per- 
missive and not imperative authority to do a 
thing, the inference is that the discretion should 
be so exercised as not to prejudcie the common 
law rights of others. 

(4 ) If the corporation acts within its express 
or implied authority without negligence and with 
hormpde.% no action lies against it at the suit of a 
person who sustains a private injury by its 
exercise. 

The Courts put a wider and more liberal 
ionstruction on Ih^ powers vested fox the benefit 


Bombay Acts ( District Municipai 
Act IH of 1901 )-S. 54 -Goncld, 

of the public as a body, such as a Municipal 
Corporation. HansFaj Hipji v. The KamcM 
Municipality. 

1 Sind L 1 228. 

7. — S. 96.— Notice of new building-Balconies 
election of — Provisional order by Municipality — 
Municipality passing no orders for a year— Erec- 
tion of balcony— Injunction— Any provisional 
order — Interpretation. 

The plaintiff applied to the defendant Munici- 
pality on the 3rd July. 1903, for permission to 
re- construct his house, and building balconies on 
the southern and eastern sides. The Municipali- 
ty gave to the plaint^‘ff,on the 2.jth idem^ permiss- 
ion to re build his house: as regards balconies, it 
said that the matter was referred to the Manag- 
ing Committee and until it was decided, he should 
not construct them. For nearly (one year, the 
Municipality did iiothing.The plaintiff after wait- 
ing for some time built his balconies. This was 
leported to the Mnnidpality on the 15th July, 
loot: and it called upon the plaintiff, on the Ith 
August, 1904, to remove the balconies. The plain- 
tiff '^Lird the 'Municipality for an injunction 
restraining if from removing his balconies. 

Ilold^ that tbe order passed by the Munici- 
pality as to the balconies must be referred to sub 
s. 3 (fi) of S. 9(< of the Bombay District Munici- 
pal Act, 1901. that it was spent after the expiry 
of one month; and tnat ♦'hereupon the plaintiff 
became entitled under sub-s. 4 of S. 96 to pro- 
cee(i with the proposed work. 

Under the Bombay District Municipal Act, 
190 », an applicant is not to be restrained from 
proceeding with his work merely because a pro- 
visional order, which is expressly limited to one 
month, may have been issued months, or even 
yeais, earlier. 

The words ‘^any provisional order ” in sub s. 4 
{(i) (ii) of S. 96 refer only to a subsisting provis- 
ional order. Ahmedabad Municipality v. 
Ramji Kubes^. 13 Bom L R 914. 

8. — S, 161 sab-secs. (1) (a), (2) and (3)— Flo- 
ur mill worked by camel— Objectionable smell 
arising from negligent user— Right of MunicipaJD 
ty to issue notice — Unauthorized notice issued by 
Municipal Officeiv-Nuisance. 



'f! 
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Bombay Acls-( District Municipal 
Act HI ofl90i )-S. i5i -Gone Id,- I 

S, 151 (o) of the Bombay District Municipal- 
ities Act refers to a manufactory which is such 
that offensive or unwholesome smells arise from 
it as the natural result of working the factory in 
the ordinary way. The mere fact that an objecti- 
onable smell arises inside the factory by neglig- 
ent user is not sufficient to bring a factory within 1 
S. 151 (o); there must be an offensive or unwhole- 
some smell issuing from the premise? so as to 
create a possibility of its causing a nuisance to the 
neighbourhood. 

A flour mill worked by a camel is not such a 
manufactory as is contemplated br S. 151 (o) 

S. 151 only authorises a Municipality to issue 
a notice, if it is satisfied tha^- the smell which 
issues from the factory in tb'*' ordinal y couise of 
ordinarily careful user, is so offensive astot^ause 
annoyance to the neighbourhood; if arnoyante is 
caused to the mighbourhood nnly when and beca- 
use there is improper user, then the smell must 
be actually dangerous to life, health or property, 
before the Municipality can prohibit the further 
use of the premises as such factory A notice not 
aithorized by, hnt issued by an Officer of a Mu- 
nicipality, is not subject to the consequences spe- 


I oified in subsections (2) and (3) of S. 151. Pah- 

iajrai Chapumal v The Karachi Mtinipali- 
/ ty, 9 Ind. Cas 886. 

I , 

9.— S, 160 Municipality— Acquisition of land 
— Proposal to acquire — Acceptance of proposal— 
Difference a» to price— Completed Contract— The 
price can be fixed by the Court in case of differ- 
ence-. — 


The Poona City Municipality having determin- 
ed to acquire a portion of the plaintiff’s house 
for the purpose of widening a street, the plaintiff 
expressed his willingness to allow the Municipa- 
lity to acquire the same: hut they could not agree 
as to the price. That question was referred to 
arbitration as required by s. 160 of the Bombay 
District Municipal Act. 1901; but the proceedings 
before the arbitrators were not successful. The 
plaintiff then applied to the District Judge, under 
s.liO (8 of the Act, requesting him to ascertain and 
determine the compensation payable. The District 
Jfldgemade his award. The Municipality appeal- 
ed from the award contending that they no longer 
required the plaintiff’s premises and that there 


never w^i § completed coptract frith the plain* 



Bombaj Ads ( Distr id Municipal 
Ad III of 190P-t’orif?</,-S 160-Conrfd. 

JSeld, (n that there was a contract of sale at 
a fair valuation, where the Court not only can 
provide, but under a special statute is compelled 
to provide, the means of ascertaining the price: 
and of such a contract specific performance 
would be awardable. 

(2) That therefore there was a Contract bet- 
ween the parties from which the Municipality 
could not resile. The Poona City Mtinicipa- 
Hty V. Ramchandara G. Karve. 

10 Bom h R 617 

lO—S. 8 (IG)— Selling or exposing for sale fish 
intended for human food-Sale from a basket placed 
on the foreshore of ohowpatti- Place between high 
and low water mark—Piivate market^ Burden 
of proof City of Bombay-Bombay General Clause* 
Act, (Bom. Act I of 1904), Sec ,3 (10). 

The accused w'as charged with selling or ex- 
posing for sale, without license from the Munici- 
pal Commissioner, fish intended for human food 
on the Chowpatfei foreshore, contrary to the pro- 
visions of 8. 410 (1) oi the Bombay Municipal 
Act. 1888. The sale was from a basket which the 
accused had placed on the sand at some distance 
from the water, the place being between the high 
and the low w’ater mark. The fish sold was fresh 
fish and it had been recently brought from one 
of the boats then in the Back Bay: — 

Beld^ that the accused was liable under s. 
410 (1) since it was impossible to say that fresh 
fish was sold from a vessel, when as a matter of 
fact it had been sold from the basket on the shore, 
it having been brought from the vessel which 
was in the water. 

Ilpld, in answer to the contention that the 
place where the fish was sold was a private 
market, that it was difficult to see how a place 
like the whole of the foreshore of Ohowpatti 
could be held to be a private market: and, even 
if this were not so, since the Municipality start- 
ed their case by showing that the place in ques- 
tion was the foreshore of Ohowpatti, that wai 
sufficient to throw the mim upon the acouned to 
show that the foreshore of Chowpatty was* 
private market within the meaning of s. 898 
the Bombay Municipal Act, 188^\ 

.Sa/d, also thit the Bombay Municipal 
1888, applied to the spot in question. 

Emperor y B«dhoobai. 7 Bom h B 726« 
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Bombay District Police Act VII of 1 
1867 

NoteR.— s. 34 lep. in pt. anH am., Bom Act 

III of 188t5; rep. (save ss. 33 and 34 ), Bom. Act 

IV of 1890; S8. 3b and 34 rep. (Locally and tem- 
porarily)} Bom. Act 1 of 1889. 

appointment of — District Police 
Act (Bom. Act VIII of 1867)— Salary of Mukhi - 
Payment by Jivakdars. Plaintiff sued for a de- 
claration that the defendants were liable to pay 
the salary of the Mukhi of the village of Kamijla, 
who was nominated by him and appointed by the 
District Magistrate under Bombay Act Vi I of 
1867, and to recover from them the arrears paid 
by him. The plaintiff alleged that the villag'» of 
Kamijla was held by the defendants as ftmluian 
on Jivai tenure and formed a component part of the 
estate of Patri, of which he was the ruling chief. 
The defendants contended that they were quite 
absolute owners of the village and were indepen- 
dent of the plaintiff and that they were not 
liable to pay the salary of the Mukhi nominated 
by the plaintiff. The lower court decreed the | 
plaintiff’s claim, bolding that the salary of the 
Mukhi was a charge upon the revenues of the 
village by custom and that the right of nomina- 
ting the Mukhi for the said village was vested by 
custom in the plaintiffs. JECeld that Bombay 
Act Vlt of 1867 did not affect the customary 
Tight of the plaintiff to recover the salary of the 
Mukhi from tne defendants. That the Uovern- ; 
ment Resolutions of 188o and 1894 created no 
fresh contract between Government and.the plain- 
tiff such as could absolve the defendants from 
the I'abni^y tn pay the Mukhi’s salary, and 
therefore ti>e plaintiff was entitled to a decree. 

Bawabhai v Surajmulji. 4 Bom L R 264. 


Bombay District Police Act c IV of 
1890. 

— gg. 51 and 6B. 

Sec Abatement. 


S. 83, cl. (2), and s. d6— B^fusal to attend 

in order to make a pancbnama.— 

The accused refuse/i to attend to make a 
panchnama regarding an obstruction to a public 
road caused by a grain-dealer by keeping hie 
grain bags on ^he road, ffe was tbpreupn conviof 





Bombay Acts-( District Police Act 
IV of 1890 ) -Oondd, 

ted under s. 53, cl. (2j, and s. 65 of the Bombay 
District Police Act, 1890. MM that the convic- 
tion was illegal. Non-attendance to make the 
panchnama in question was not an offence puni- 
nhable under the Police Act. BholashankaF. 

22 Bom 970. 

Bombay Endowment Act II of 1863 
s. 8 cl. C3). 

See Endowment. 

Bombay Estates Partition Aci V of 
1897. 

Notes: — Declared in for^e in the Sonthal 
Parganas, Reg. Ill of 1872, S. 3 as amended by 
Reg III of 1899, S. 3. 

Bombay, Evidence-Parol Evidence 
-Varying or Contradicting writ- 
ten Instruments. Act 111 of 1865 

See Evidence — Parol Evidence— Varying or 
Contradicting written instruments. 

Bombay Gene'^al Clauses Act (III of 
1886. 

See (!) Registration Act, s. 17. 

(2) Small Cause Court— Mofussil — Juris- 
diction— Immoveable Property. 

Bombay Government Resolution. 

Sec Hereditary Offices Act, s 4. 

Bombay Gujarat Talukdars Act VI 
of 1888. 

Sec Gujarat Talnkdars Act. 

Bombay Hackney Carriage Act VI 
of 1863. 

Scf Hacknej^ Carnage Aqfj ^ 
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Bombay Acts ( Haki Act I 

See D«tie<5. 

Bombay Hereditary offices Act HI 
of 1874. 

See Hereditary offices Act (Bombay A 

Bombay Hereditary offices Act- 
Amendment Act V of 1886. 

See Here'^ifcary Offices Act Amendment 
Act. * 

Bombay High Court Rules-Rule. 

1 577— Application under {^—Specific Ttelief 

Act, frame of — Case in which a petition was treat- 
ed as a notice of motion. — See 

4 Bom L R 76f?. 

Bombay High Court. 

1 — Civil Court of Resident at Ad‘=‘n— Hiejh 
Court— Transfer of case. '1 he Civil Court of Re- 
sident at Aden, as constituted by Bombay Aet H 
' of is siibiect to the superintendence of the 

High Court of Bombay, within the nieaninsr of 
cl. IB of the Letters Patent, ISfiS; and the High 
Court of Bombay can, therefore, remove a suit 
from the Court of the Resident and try and 
determine tho same. Municipal Officer 

Aden v Haji Ismail. 8 Bom L R 4^ 

8 C L J 5 = 1 m L T 1=8 A L J 53 = 
10 G W N 185 = 16 M L J 78 = 
80 Bom 246 (P G). 

Bombay Hindu Heirs Relief Act 
VII of 1866 

Notes.— Rf^p in pt„ Act XH of 187B, Bom 
Act III of 1886 

— S. 2 — See Hindu Law — Debts, 

Bombay Insolvent Traders Act 

XXVIII of 1865 

Notes. — Rep , Act V III of 186'8 

Bombay Irrigation Act VII of 

1879. 

Notes.— Rep in pt Act XVI of 1895; Bom 
Act lit of 1880,* Bora Act lil of 1886. 

f 1. Ss. 8; 285— Nala — Canal — Watercourse— 

Jj^atural stream in a nala— Right of the Irrigation 

H G c 



Bombay Acts-c Irrigation Act VII 
ofl879)-S 8-voaid. 

Department In prevent the How — Natural rights 
of riparian owners. 

The defendant was in possession of a piece of 
land, which derived water from a nala. The 
nala was crossed at a considerable distance from 
this land by a G-overnment irrigation canal and 
existed long before the canal. The water "flowing 
in the nala was derived from two sources (1) 
from ram water from the hills and catchment 
area of the nala, and (2) from percolation water 
or waste from the canal. Apart from abnormal 
periods of drought, the second of the two sources 
was p(‘rennial and the more important of the two. 
Befmc rhe Uivernmcnt canal was made, there 
was a surface flow in the portion of the nala 
near the defendant’s land; for seven hundred 
yards below the point of contract the nala was 
normally dry and gravelly for many months, but 
after that point there was a spring which furni- 
shed perennial stream in the nala. And quite 
a part from this, the nala held, throughout the 
rainy months, a fair body of water. At a point 
little above the defendants’ lands the Irrigation 
Department erect.- dan earthen dam in the nala 

for the purpose of irrigating an adjacent field. 
ffpld (1) that apart from the Bombay Irrigation 
A(‘t the defendant had the right of a reparian 
proprietor to the usufructuary interest in the 
water in the nala, which was an incident to the 
possession of the adjacent soil and consequ- 
ently, whatever the nature of the tenancy might 
he, he, as the occupant of th^ land abutting on 
the stream, and not the Government was entitled 
to the enjoyment and benefit of the water as ifr 
liowed past. (2) That as the defendant had a 
right to all the water which actually formed a 
part of the stream in the nala as soon as it be- 
came a part whether such water came by ordl- 
nary natural mCans, as from springs or from the 
surLu-e of tlie adjacent hills or from rains or was 
addtd by percolation from the artificial channel 
of the canal; and if the canal water had by per- 

eolation augmented the stream and became part 
of it, no distinction could be made betwoep the* 
original natural stream and the accession to it 
irrespectiveof the source from which it came* 
(3) 1 hat the nala in question was not a canal 
within the meaning of S, 3 of the Bombay Irri- 
gation Act, 1879. (i) That the Imgatipti de- 
partment was not entitled to preypnt th# flhw 
of tyater to defendaqt’a land by toy 


I 
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Bombay Acts-( Irrigation Act VII 
of\879'>-S.B-omdd. 

dam in the nala. (5) S 8 of the Bombay Irriga- 
tion Act only empowers a canal officer to enter 
on any land Ac., and in no way defines what he 
may do for the proper regulation and manage- 
ment of the canal, (t) S 28 of the Act contem- 
plates the supply of water to a water course and 
to a person. It does not deal with the supply 
of water to any person but only what tbe sup- 
ply of water to any person entitle^ to moh mjjply 
which means entitled undey* the Act to such 
supply. A natural stream though its flow of 
water be in part derived by peicolatinn from a 
canal is not a canal until tbe Govern or-in-Ooun- 
cil has applied to it the provisions of S. 6 of the 
Bombay Irrigation Act. Statutes which encroach 
on the rights of the subjects. Whether as 
regards person or piop#>rty, must receive a strict 
construction. Secretafy of State v Balwant 
5 BomL R 790=28 Bom 105 

8.— a, 48 — Bombay Revenue Jurisdiction 
Act(X >f 1876), 8, 4 (b)--Water-rate— Land 

revenue — Percolation of canal water - Opinion 
of the canal officer— Jurisdiction of Civil 
Court.— 

Where water-rate is levied under s, 48 of the 
Irrigation Act (Bombay Act VIII of 1879), th*^ 
question as to the jurisdiction of Civil Courts m 
a suit for the determination of the legality or 
otherwise of such levy depends upon whether 
the incidence of the rate is authorized by the 
prewisiona of the section, I nder it, the condition 
precedent to levying the rate is not the fact 
ascertained by evidence whether the water in 
dispute has percolated from the canal, but the 
opinion of the canal officer that it has so per- 
colated, he and not the Civil Court being made 
the Judge of snob percolation for the purposes 
of the Act. Such water-rate falls within the 
denomination of land revenue. Balvant 

Gaaeah Ozc y Secretary of State for India 

22 Bom 877. 

8.-^s.48-The Bombay Irrigation Act (Bombay 
Act ¥11 of 1879) —Jurisdiction-Possessory suit, 
question to be decided in — Defences to a psoses- 

sory suit^ — Canal Water-course ^Leakage — 

IcrigaHon Department can charge water-rate 
* only. 

which Img leaked from an 


Bombay Acts-( Irrigation Act VII 
of 1879) S 48 "Contd, 

irrigation canal into the land of other persons 
would not belong to the Irrigation Department 
so that the latter would have tbe right to follow 
it up and claim it as their ^^wn. Ordinarily it 
would belong to the owner of the soil, and Bom- 
bay Irrigation Act, 187I>, only gives the Depart- 
ment the special right of charging a water-rate 
on the land whi( h derives the benefit from the 
leakage (s 48 Bombay Irrigation Act), If the 
leakage flow was such that it itself had become 
in the eye of the law a canal or water-course, 
then the rights of the persons through whose 
lands it flowed would be governed by the law ap- 
plicable to canals or water-courses. 

BalwantPav v Spmt. 1 Bom L E 414, 

Notes — See S3 Bom 760; 761. 

4. — Bombay Irrigation Aot VIl of 1879 sec 
48 — Rate— Water rate— Land-Revenue, 

Where water rate is levied under Sec. 48 of 
the Bombay Irrigation Act Vll of 1879, the ques- 
tion as to the Jurisdiction of Civil Courts depends 
upon whether the incidence of the rate is authori- 
zed by the provisions of the Section, Under it 
the condition precedent to levying the rate is not 
the fact ascertained by evidence whether the 
water in dispute has percolated from the canal, 
but the opinion of the canal officer that it has so 
percolated, he and not the Oivil Court being made 
the judge of such percolation for the purposes of 
the Aot. Such water rate falls within the de- 
nomination of land revenue, P J 1892 P 21 re- 
ferred to, Balvant Ganesh Oze v the Secre- 
tary of State P J 1896 P 472. 

5. — Gontinuous -easement— hale of land 

Common — acquisition of easement. 

On a severance of land from the tank from 
common ownership the owner of the tank claim- 
ed a right to insist on the purchaser ot the land 
to keep the tank in good repair; and to restrict 
the cultivation at the tank bed. 

Held that the sale of the land did not in any 
way enlarge the right of the owner beyond that 
which he was entitled to on its severance. 

Ahhoy Chetty alias Atithippa Chatty v K C 
Dcsika Chariar. 8 M L T 241. 

6. — Irrigation— Right of Government to Jn» 
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Bombay Acts-C Irrigation Act VII 
of 1879)-S. 48 Oontd, 

oreasp height of dam or widen channel — Suit by 
riparian proprietors in representative capacity — 
Indian Easements Acts S 7, illustration (h)-Mean* 
ins: of the word *‘interruption”-Right of Govern- 
ment to divert water to non -riparian tenements. 

Where certain riparian land owners sued for a 
declaration that Government had no right to in- 
crease the height of a dam so as to obstruct the na- 
tural flow of water or to increase the width of an 
old channel so as to diminish the supply of water 
to the lower riparian owners, 

Seld that the Government could not be held 
to have violated the rights of private owners of 
land, unless the party alleging damage proved 
that he bad sustained iniury and that the amount 
of water which he had been accustomed to 
utilize had been diminished. 

The Government as riparian owner is entitled 
to divert so much of the water as they put into 
the stream before it reached the lower proprietor 
if, in so doing, they did not injure any lower ripa- 
rian owner. 

Where plamtifEs sued as lower riparian owners 
and on behalf of others alleged to have the 
same interest, but the water which some of the 
latter used for irrigation was outside the area of 
their riparian tenement, it is a question whether 
the plaintiffs can sue in a representative capacity 
aince the eause of action of each plaintiff is 
distinct and each would have to prove damage. 

In exercising their right of control, Govern- 
ment have always claimed and exercised the 
right to carry water to non-ripanian tracts of 
country, the very object of diverting water by 
means of dams being to enable them to do this: 
it could not however be suggested that fer the 
purposes of their right of control, Government 
would be warranted in committing an act of 
trespass. 

In this country, riparian owner has no higher 
rights against Government in regard to works of 
irrigation carried out by them in connection with 
natural streams than that of not being damaged 
ahy diminution in the supply of water which 
M hAs been accustomed to utilize. But the rights 
61 Qpferntnent ai upper riparian owner are high- 
p? of a priva^ riparian owner. 


Bombay Acts-drrigation Act VII of 
1879) S ^B~Ooncld^ 

According to English Law, proof of damage is 
necessary where the use by the upper riparian 
owner is a use for the purpose of his upper ripa- 
rian tenement, but not necessary where the use 
18 for a purpose unconnected with his riparian 
tenement, but according to the American Law, 
the quantity of water taken to non-riparian land 
must, to givethelower owner a form of complaint, 
be sufficient to inflict a perceptible injury on him. 

The word “interruption” which occurs in mug. 
tration (h) to s 7 of the Easements Act meani 
such interruption as results in material alteration 
in quantity. (28 Mad 7i2 Appr: 5MHORfl;ll 
A 864 Expl: 51 Mad 171,7 Bom 209;1904 A C 
1 Scotch and Divorce Appeal Oases 47 Distj 27 Ch 
D 666, 1902 1 Ch 649, 1906 A C 72. 14 Cal 166- 
7 H L Eand 1 697; 11 C W N 86 Ref:). 

Robert Fiecher v Secretary of State for 
India 5 M L T 149«19 M L J 18l« 
S2 Mad 141«=*2 Ind Caa 826. 

7, Irrigation— Right of melvaramdar to irri- 
gate with water of tank in the village of the ku- 
divaramdar-L^ability of the Crown to supply 
water. ^ 

As between the Crown and the ryot, considera- 
tionof a diflerent character from those apply w 
to the kudivaramdar and the melvaramdar arise 
The Crown oUima the right of periodical revisions 
of assessment and the right is to distribute the 
water for the benefit of the public subject only to 
the ryot’s claim for such supply as is sufficient fo* 
that purpose. The melvaramdar has neither the 
right of such revision of assessment; nor is he 
under any obligation for the distribution of the 
tank water. 

’Whatever may be the case as between (jho 
crown and the ryot, the right of the kudivaram- 
dar to the customary supply of water from the 
tank is a proprietary right appurtenant to *h«r 
ownership of the lands. 24 Mad 36 Dist; l6 

d33; 28 Mad 72 (81) Bef. Nynapp* Sevvai % 
Veeraa 8KI.TI48 

Bombay Jurisdiction Civil Cofri 
Act II. 

i 

See Jnriadicfelon of 0yil 


:,V' ^ ^ 'HA 
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Bombay Acts (Jurisdiction of Civil 
. Court Rent and Revenue Suiis 4ct 
III of 1883.) 

Sec JunS(iiction of Civtl Oourt Kent and Re- 
venue Suits. 

Bombay Karachi Port Trust Act VI 
of 1886. 

Notes;— Rep-in-pt Act 11 of 1901; Rep in pt 
and Am Bom Act 11 of 1902; (9), 61 Am. ss 

69-A to 59 ins S 74 Rep in pt Chs VI to IX lem- 
embered Vil to X Bom Act 11 of 1909. 

X — ‘Person’ — ^Whether includes the Port '1 rust 
Board — Suit brought six months after accrual of 

cause of action- Bar of limitation Port Trust 

carrying goods for no fee-Not carrier— Ait HO, 
Limitation Act. 

The word ‘person’ in S 87 of the Karachi Port 
Trust Act must be deemed to include the Kara- 
chi Port Trust Board also, and a suit against the 
Port Trust for anything done in pursuance of the 
Act must be brought within six months fiom the 
accrual of the cause of action. 

Where the Port Trust conveys goods from the 
wharf to the Import yard, there being no fee 
charged or chargeable for such conveyance, the 
Port Trust cannot be said to act as a can ier. 

It is essential that ♦he conveyance of the goods 
‘ should be for hire or reward, otherwise tl e per- 
son carrying goods is not technically a carrier. 

Prag Narain Baragva v The Karachi Port 

4? S L R 236. 

Bombay Khoti Settlement, Act i of 
1880. 

See Khoti Settlement Act. 

Bombay Land Revenue Act II of 
1876. 

See Land Revenue. 

Bombay Land Revenue Act V of 
• 1879. 

Notes:— Rep in Pt Rom Act Illof 188<! Rep 
in Pt and Am Act XVl of 1806, Bom Act VI of 
1801 (Locallxl Bom Act 1 of 1880 s B9,Bom Act VI 


Bombay Acts-( Land Revenue Act 
V of 1879 ) Vontd, 

of 1888, Ss H. 33, As Am By Bom Act U of 1905; 

Am Bora Act VII of 1879, S 2; Bom Act IV ofl^^SG 
Ss 3 (I jd8, 4S,b2, 80,187.211. Heading Above s 40 
Sch P> Am S 144 Rep in Pt Bom Act V of 1905: 

Rep (In Coorg) Reg lot 1899 S 85 and Part of S. 

58 Declared Not to be in Force in the Punch 
Mahal Act Vll of 1906. 

Bombay Laud Revenue Act. 

See Rom Act (V of 1879). 

Bombay Land Revenue Act V ot 
187y. 

See Bombay Land Punda Act 1869 

17 Bom 422. 

1, — Ss 3 and 203— Forest Officer, Revenue 
Officer. — 

A B’orest Officer is not a Revenue Officer with- 
in the detinition in s 2 of the Land Revenue Code 
(/^mbay Act V of 1879), and does not become 
one merely by being placed under a Revenue 
Officer for purposes of control. Narayan 

Ballal V Secretary of State for India 

20 Bom 803. 

2— Bombay Act V of 1862, Sec, 3— Suit 
against stranger for land in joint khatah, -Partiti- 
on-suit — Parlies. 

The Suit's ieft‘rie(l to in Section 3 of Bombay 
Act V ot 1862 are such as are instituted by per- 
sons against whom the order of the Collector is 
made or whom it aSects injuriously and which 
are brought to try the validity of the order of 
ouster. The Collector is not competent under 
the Section to pass any order to the title of 
the shares in the yarira. One R owned two 
Khatas, one of which stood in his own name, 
the other, in the joint names of himself and G. 
Plaintiff purchased R’s interest in the latter Kha- 
ta. The lands of the other Khata were purchas- 
ed at a Court-sale by B. At the time of the sale, 

R’s mortgagees were in possession of bis lands. 

On B’s application, the Collector removed the 
mortgagee from possession and placed B in pos- * 
sessions of R’s lands in both the khatas, B then 
transferred his interests and possession to the de- 
fendant, Subsequently plaintiff brought the 
present suit to recover the land of the joint Khata 
purchased by him from R. 
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Bombay Acts-c Land Revenue Act 
V of 1879 )-S Z-Ounitx. 

Held, that the suit was not barred by SectiVn 
3 of Bombay Act Y of 1863 because instituted 
more than 3 months after the date of the Collec- 
tor’s order ; that as plaintiff alleged that defen- 
dant had no interest in the Khata in suit his 
proper remedy was not a suit for partition against 
the defendant ; and that though plaintiff alleged 
that he had purchased B’s interest in the joint 
Khata of B and C, yet he had sufficient interest 
in the lands in dispute maintain the present suit 
as defendant did not object that plaintiff could 
not alone bring the suit and the other sharers in- 
cluding the plaintiff appeared to be in posses«»ion 
of their re«ipective shares, and the defect of par- 
ties, if any could be cured by joining by either as 
plaintiff or defendant, Haribhat v Gokal, 
P J 1897, p 109. 

3— Ss,3 (11), 109, 197. 217~-'diolder’ —Oc- 
cupant-— Alienated village— Kntry in Bcvenue 
Register— Rectification— Oversight — Custom of 
Thana District — Varkas land— Use^. 

The right of tenants of rice lands over adjoin- 
ing waste land of their supeiior bolder is, by cus- 
tom in the Thana District, confined to the use of 
portions of the waste for obtaining the manure, 
without which the rice lands could not be culti- 
vated or the assessment on the rice land earned 
and paid. 

Before a person can claim the benefit of &. 
217 of the Land Revenue Code, he must be shown 
to be a “holder” within the meaning of S. 3 (11) 
of the Code. 

Where the entry in the Revenue Registers 
was due to a misunderstanding of a ceitain 
order. 

Held, that the cause of the eiror being of the 
game nature with “oversight” falling within the 
description of errors in S. 109 of the Land Reve- 
nue Code, the rectification of the Register so as 
to bring it in accord with the order made after 
bearing both the parties was not contrary to 
natural justice It was a case in which the Revenue 
officer concerned was authorized under S. 197 of 
the said Code to dispense with any judicial or 
quasi-judicial inquiry, Vastideo v Govind. 

14 } Bom L R 124. 

‘S. 8, cl. 19-— ‘Alienated’— Village of Ghat- 

kooper— dKowl (lease) for ninet|-n1ne years— AM- 


Bombay Acts-c Land Revenu'^ Act 
V of 1879) S. 3-Oon(d. 

cnafeil village — Agricultrural lease — Bnilidngg 
erectr'd by occupiers on their respective lands — 
Extra assessment levied by Government — Eight 
to levy ext] a assessment not parted with under 
the Kowl— Regulation XYil of 1837, S 20. 

The kowl (lease) of the village of Ghatkooper 
in the 1 bans District granted by Government on 
the 31st Decembex 1845 for ninety-nine y^rs 
provided iuft r alia that the grantee should pay 
to Government annually a fixed sura with respect 
to the land which had already been under culti- 
vation and -‘that as to waste lands, the grantee 
should bring them all into cultivation within 
forty years and on the expiration of that period 
the full assessment, according to the prevailing 
usage of the country, should be collected, annually 
from the grantee on such land as might be under 
cultivation as well as on such quantity as might 
remain waste out of the present waste, entered in 
the public accounts.” The liowl further provided — 
“In respect of the above named village you (gran- 
tee) are to consider yourself as farmer thereotVou 
are, therefore, to exercise the authority vested in 
faimorsby Chapter Vi of Regulation XVII of 1827, 
or such as may be hereafter vested in them by 
any new enactment shall also be exercised by you 
and in the event of your acting contrary to the 
above-said enactments, you will be subject to such 
penfllties as are now or may hereafter be provi- 
ded for by Regulation.” 

Subsequently some of the occupants of the 
village having built upon their respective lands 
Government levied extra assessment from them 
under the provisions of the Bombay Land Reve- 
nue Code (Bom Act V of 1879). The grantee 
under the loml himself claimed the right to levy 
extra assessment on the ground that the village 
was an alienated village within the meaning of cl. 
19 of 8. 3 of that Code, and was, therefore, not 
liable to the provisions of the Code. He, thw* 
fore, applied to Government for a refund eithet^ 
wholly or m part of the extra assessment collect^ 
ed by tliem, and the Government having refused 
to grant his request, he brought a suit against the 
Secretary of State for India in Oofinqil 
praying (1) for a declaration that fa) the 
assessment imposed by the dofenfiant upon lands 
appropriated for building sites in the i^-lllnge was 
i illegal, (b) the Bombay Land Revenue Code was 
' notappMcabletothe village, and (#tle 


i 


795 


DESAl'SOENT, Olvir, o WEST. 1811-1912. 


796 












'ill 


I 


Bombay Acts-r Land Revenue Act \ 
V of 1879 )-^S, 

tion of the G'^veiDment to the eSect that the 
kowl was flgrjcnltural was erioneous, (2) that the 
defendant- he restrained by a pernoanent iniunc- 
tion from levying the extra assessment, (3) that 
in the event of its being found that the 
Government were entitled to levy the assessment, 
it be declared that that the plamtifi was entitled 
to receive the same, and C4) that the amount, if 
any, received by the defendant on account of such 
assessment be awarded to him. 

The Court dismissed the suit. 

on appeal, that having regard to the 
terms of the Jiowl, it was a lease of the revenue 
of the village on certain conditions. The object 
of the lease was agricultural and Government 
never parted with their right so far as the right 
to build was concerned. 

The kowl was no more than a lease. The 
Government parted with their rights as lessors 
in favour of the grantee as lessee and imposed 
upon him certain conditions none of which 
brought the contract within the definition of the 
term “alienated’’ village in cl. 19 of S. 3 of the 
Bombay Land Eevenue Code, 1679. 

The clause m the kowl, that the grantee was 
to consider himself a farmer of the village, was 
to “exercise the authority vested in farmers by 
Chapter VI of Regulation XYII of 1627 or such 
as may be hereafter vested in them by any new 
enactment shall be exercised by you and you will 
be subject to such penalties as are now or may 
hereafter be provided for by Kegulations,” brought 
the village within the operation of the provisions 
of the Bombay Land Revenue Code. 

Haji Abdulla Haji Sumar V The Secretary 
of State for India. 13 Bom L R 883. 

6. — S. 3-Land Revenue Code— “Rent” — “Land 
Revenue.” 

Plaintiff brought this suit to recover five 
years’ assessment in respect of some lands held 
by defendant No. 2 through defendant No. 1. 
Defendant No. 2 contended that plaintiff’s claim 
for the first three years was time- barred by Arti- 
cles 62, 110 or 116 of Schedule 11 to the Limita- 
tion Act, and that he was in possession only of 
three lands, the other two lands being held by 
deiendaut No. 1. The Court of first instance held 








Bombay Acls-( Land Revenue Act 
V of 1879) S. 3 •Voncld^ 

that Article 132 or 120 applied, and it awarded 
the claim for all the five lands as they stood in 
defendant No 2’s khata^ and he was, therefore, 
under section 136 of the Land Revenue Code, 

I responsible as the superior holder of the two 
lands. A decree was accordingly passed against 
both the defendants for the fnll sum claimed. 
In appeal, the District Judge held that neither 
Article 110 nor 116 nor 132 applied, that 
the case was governed by Article 120 as the claim 
of plaintiff was of the nature of land revenue and 
not of rent, and that the defendants were liable 
to the whole claim: — 

Beld^ by Ranade and White worth, JJ., that 
the defendants were not tenants but inferior hol- 
ders, under the plaintiff; that the payment made 
by them was land revenue and not rent; that the 
Article liO of Schedule II of the Limitation Act 
applied lo the case. ♦ 

Per Whiteworth, J. — The term rent is used in 
the Land Revenue Code only with reference to 
those superior and inferior holders between 
whom the relationship of landlord and tenant sub 
gists and not with reference to those superior and 
inferior holders between whom that relationship 
does not exist. 

by Crowe, J. that Arti- 

cle 110 of the Limitation Act applied to the case, 
and that the plaintiff’s claim was limited to ar- 
rears for three years preceding the date of the 
suit. The expression “rent” and “land revenue” 
are used indigcnminately in section H (19) of the 
Land Revenue Code to denote the amount pay- 
able by the occupant to Government and it seems 
impossible to bold that the law contemplated any 
thing different in the connotation of the two ex- 
pressions. Sadashiv v Ramkrishna. 

3 Bom L R 135. 

Bombay Laud Rev. Code—S. 10— Mamkt- 
dars’ Courts — Re visionary powers over. See Act 
II of 1906 (Mamlatdars’ Courts), 

13 Bom L R 1031 

6. — S. 13 — Suit for the claim of rent for a 
particular year— Second suit for another year, on 
the ground of custom. 

The plaintiff brought a suit against the defen- 
dant in 1893, %nter alia^ for rent in respepl^ of 
betel-nuts for the year 1397-98. In his plaint he 
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Bombay Acts-( Land Revenue Act 
V of 1879^-S. \Z-Goncid. 

alleged that the defendants were liable to pay 
thal to him and he gave the value of the fruits 
and grain due to him as thal fox the year 1897-98. 
He did not, however, then specifically allege that 
according to practice fie was entitled to rent for 
every year. The suit was decided in his favour. 
In 1899, the plaintiff brought a second suit against 
the defendants to recover thal for 1898-99. 
The defendants objected to the suit as res 
eata : — 


Mdd, that the second suit was not barred as 
reJt j«di< ata, because the first suit merely decided 
that thal was payable m respect of betel -nuts foi 
the year 1897-98 as alleged and claimed in the 
plaint and not according to practice. Vishnu 
V Ramling. 8 Bom L R 450 


-S. 15. 

See MamUtdars’ Courts Act, 1876, s. 3. 


7. — Land Revenue Code (Bom Act V of 1879 
Sec. 16, 


It is not competent to a substitute designated 
under section 16 of the Bombay Land Revenue 
Code, 1879, to exercise the powers conferred by 
the Mamlatdars Courts Act, 7876, on the Mara- 
latdar to whose office he has temporarily succeed- 
ed. Deorao v Narayandas. 2 Bom L R 110« 

n25 Bom 818. 


8.— S. 21 — Settlement Officer, decision of — 
Suit to alter or modify decision — Limitation — 
Starting point. 


The starting point of limitation for bringing a 
suit to have the decision of a Settlement Officer 
set aside or modified is the date when the deoi- 
gion is duly pronounced after notice to the par- 
ties and that is pnma fveie the date the decision 
bears. But if due notice was not given and the 
party affected became aware of the decision only 
subsequently he will have six years from such 
later date within which to bring his suit. 

Gropal V Krishna. (1900) 3 BomL R 420 


9. — S. 24— Land Revenue Code S. 24 — Land 
Revenue Code (Bombay Act V of I87‘>), section 
214, Rules 79, 21— Khar lands-— Reclamation, 
nteiinlnif of. 

Tht pMptiff obtained, on the 16th June, 1886, 
ftom ijlovefiitteiit into ft Jwe 


Bombay Acls-( Land Revenue Act 
V of 1879)-S. 2i-Gonnd. 

whereby the plaintiff acquired occupation might 
over the land let to him in a perpetuity subject 
to the payment of assessment on bis promise to 
reclaim it. The chief condition of the lease was 
“if half the ares may be resumed.” During the 
stipulated period, the plaintiff succeeded in put^ 
ting up embankments on the lands which pre* 
vented the sea water from washing the land, but 
he could bring only 6 acres of the land under cul- 
tivation. In October 1895, the Government is- 
sued a notice to the plaintiff, to the effect that he 
had broken the terms of the contract which re- 
quired him to bring the whole land into cultiva- 
tion in ten years, and on the 6th March, 1869, the 
plaintiff’s khata was cancelled. The plaintiffbro- 
ught this suit for a declaration that the Govern- 
ment had no right to cancel etc plaintiff’s khata:- 


that the work *^f erecting the embank- 
ments (the only work specified in the lease) had 
been done, and the land had been reclaimed from 
the sea; and that the work of making it fit for 
cultivation was evidently not included in the 
lease; and that, therefore, Government had no 
right to cancel the khata. 


Reclamation means, in the case of submerged 
or overflowed land, the rescuing of it from being 
submerged. The rendering it fit for cultivation 
18 not the original meaning in regard to submerg- 
ed land. This would be its meaning in regard to 
the reclamation of unarable land. Shamrao y 


The Secretary of State. 


2 Bom L R 499m 
25 Bom 82. 


10.— Land Revenue Code Act V of 1879, Secs. 
27 and 2« — Occupant, perpetual, right to deter- 
mine lease of, when condition to determine lease 
does not arise— Condition, construction of, in 
lease— Lease — Landlord and tenant— Tenant— 
Kabulayat, condition in— Construction of con- 
dition in Kabulayat— Fraud— Powers, exercise 
of. 


K was holding some lands as an occupant uni- 
fier Government in perpetuity upon the terms of 
a Kabulayat, one of the conditions of which 
that the occupant will deliver to Goveriameh^ 
“should the whole of the Tkihan or a pairt 
of have to he taken, on Government a 

necessity for some reason 


jfsW, that the och4it|gn 
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Bombay Acls-( Land Revenue Act 
V of 1879 > S. 27 -OoficH, 

like other contracts accoiding to the intent of the 
parties to be coll^^cted from the words, and that 
it meant that Go^ernment^/wa Government should 
need the land. It appearing on the evidence that 
Government Government did not want the 
land but that some third parties Ghe defendants') 

did. 

JfleJd, that the condition as to the right to 
determine the lease did not arise. 

ffeU also, that if under such circumstances 
the Ooramissioner had exercised his power of de 

termining the lease, who had ordered the land^ 

to be given to the defendants under Rees. 27 and 
28 of the rules under the Land Revenue C >de 
which relate to unoccupied land only, it woiihl 
have been in the nature of a fraud, to which the 
principles applicable to the exercise of power«= 
generally would have applied. 1 W and T L Oa | 
p. 437; L R 39 Gh. D., p. (>48, referred to. 

Kashi kom Narayan v Sadaahiva Sakha 
P J.1897.P. t69 

R. 31— Talukdari estate —IVanta land® 

"Bombay Land Bevenue Code ( Bom Act V of 

1879 ) —Alienated land Rarsa Wantn. 

Wanta lands are lands held hy Raipiits or thf 
representatives of the Rajputs who after the 
Mahomedan conquest of Guirat received one- 
fourth of the land of certain villages on condi- 
tion of keeping order in those vilbges The lands 
are held either rent-free or at a small quit rent 
"\yheTA Wanta land is entered as alienated land 
uudei the Liad Revenue Code, 1879, it cannot be 
regarded as land held upon Talukdan tenure in 
the strict sense of the word. The words Taluk 
dari estate ” in s. 31 of the Giq u it Tilnkdars’ 
Act are used in a technical sense limited to th^^ 
Talukdari interest in the estate held by a Taluk - 
dar by reason of Ins status as such. 

( 9 Bom L R 1122, 11 Bom L R 736. Pol ). 

The Talukdari Settlement Officer v. 

Chagan Lai. 12 Bom L R 903 

= 8 Ind Cjs 624 

-S. 87. 

See Declaratory Decree, Suit Por -Orders 
jjl Original OfiBrts. 17 893. 


Bombay Acts ( Land Revenue Act 
V ot 1879 )-S. 37-OonaJ, 

11.— S. 37— Khots have a right to cultivate 
land left dry in a river adjoining their land — 
Alluvion — Khots as farmers. 

Where the Khots of village claimed a right 
to occupy and cultivate land left dry in the river 
bed as far as the middle of the bed opposite their 
Khoti village. 

Held, that they were entitled to this right, 
and that s. 37 of the Land Revenue Code was 
not a bar to such a right. 

Held, further, that the soil of land covered 
with water may, togethei with the water and 
the right of ftshing therein, be specially appro- 
priated to a third person, whether he has land 
or not on the borders thereof, or adjacent 
thereto. Secretary of State v Wasudeo. 

9 Bom L R 719 = 31 Bom 4^6. 

— S®. 38 and 39. 

See Jurisdiction of Civil Court— Bent and 
Revenue Suits, Bombay. 21 Bom, 684 

12. — 38 — Trespass to goods — Compensation- 
Damage— Land Revenue Code— Natural product 
— Imposition of fees for excavated stones and 
earth— Trees. 

Tiie plaintiff took a plot of land at Matheran 
from the Government (defendant), under a lease, 
the conditions of which were that he ( plaintiff) 
should build one bungalow and that he should 
not carry on any excava<-ion on the land without 
the previous permission in writing of the Col- 
lector. The plaintiff then applied for right to 
dig stones for building purposes. This permis- 
sion w IS given Lab^r on, while the bungalow 
was m course ot construction, the plaintiff was re- 
quired by the Supeiintendent of Matheran to erect 
boundary pillars on Ids land ; in constructing 
these he used stones which had previously been 
exca^''ated under the permission already 
granted, ,Upon this the defendant called upon 
the plaintiff to pay for the stones so used and on 
his declining to do so, the sum (Rs 2-8-0) was 
reali/id by attachment and sale of the plaintiff’s 
moveable property. The plaintiff there-upon, 
filed this suit praying infer aha, for damages 
( Rs 200 ) in recovering the amount realiised 
from l^im. 
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Bombay Acls-r Land Revenue Act 
V of 1879 ;-S. 38 

Held, (t) that the suit was one for damages 
in respect of trespass to goods, and that be 
was entitled to recover from the defendant 
Es. 2-8 0 

(2) that the plaintiff was not liable under 
sec. 43 of the Land Revenue C nle, 187*5, for 
unauthorisedly recovering “ any other natural 
product” from the land, since the expression does 
not inc^iude excavated stones. 

(3) that under Bale 33 ot the Land Revenue 
Code. 1879, the Collector was not justified in 
recovering fees for excavated stones used by the 
plaintiff in erecting boiin<lary pillars. 

Madhavdas v Secretary of State 
6 Bom L R 111? 

12 A— Secs. 18 and 65— Agricultural lands 
— Principles in granting compensation. 

In acquiring lands, under the Land Acquisi- 
tion Act (I of ISSi'), the question for enquiry is 
not what was the original price paid for the land 
or the money spent on its present disposition, or 
the actual income recei\ed, but what was the 
market or sile value of the land if laid out in the 
most beneficial mariner. 

The elements which confer on lands fheir 
natural value as building sit^s aie the suitable- 
ness of its situation, its salubiity, its vicinity to 
a large and growing industrial or populous centie 
and the demand for such additional budding 
accommodation. 

It does not follow, from sections 65 and 48 of 
the Land Revenue Code, 1879, that the {payment 
of fine and assessment is a preliminary condition 
without which no agricultural land can be ap- 
propriated for the building purposes 

It is clear that the Land Revenue Code, con- 
templates appropriation both with and without 
permission » the fines in the one case being larger 
than in the other. Bluijabalsppa v Collector 
of Dharwar. 1 Bom L R 454. 


Bombay Acls-{ Land Revenue Act 
V of 1879) S. 48 ^Goncid, 

for agricultural purposes, and had been paying to 
CJovernment assessment chargeable on land 
appropiiated for those purposes under s. 48 (a) 
of the Bombay Land Revenue Code, 187B. Dur- 
ing the seasons when the land was not used for 
agricultural purposes, the plaintiff used to let it 
out for stacking timber and thereby derived pro- 
fit. With respect to this special user Govern- 
ment levied an additional assessment under s. 48 
(b) of the Code. 

Held that no additional assessment for the 
special user could be levied under cl. (b) to s. 48 
of the Code. 

The expression “appropriated for any pur- 
poses” in s ^acl.fb) of the Code means “set 
apart for that purpose in exclusion of all other 
OSes,” 

The Bombay Land Revenue Code, 1879, ig a 
taxing enactment, and must be construed strictly 
m favour of the subject. The Scemary of 
State V Laldas Nurandas. 

12 Bom L R 16-34 Bom 239=5 Ind 
Cas 610. 

14— S. 62- Collector— Assessment-Occupants 

—Alienated villages. 

The effpct of s. 52 of the Bombay Land 
Revenue Code, is to give the Collector the discre- 
tion to fix the assessment ; and the effect of s. 
217 of the Code is to render the occupants in ali- 
enated villages subject to a settlement like the 
occupants m unalienated villages. But neither 
section takes away aiy Ugal right which an oc- 
cupaney tenant may have acquired independently 
of his hare status as an occupancy tenant liable 
to pay the land revenue according to survev 
rates. ^ 

Lukshuman v Govitid ; Govind vLttkshtt- 
man, 5 Bom h R 694=26 Bom 74 . 

-s. 56. 


13 — B 48 fb) Tiand «apprapTiated for agricul- 
tnral purposes— Spetial U8«»r of land by stacking 
timber in fair season— Additional assessment for 
special mser — “Appropriated for any puipose” 
—Interpretation— Construction of statu *e, 


See (1) Mortgage— Redemption— Bight bl 

Redemption. 


ting aside sale— .Irregularity. 


4 
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Bombay Acts-( Land Revenue Act 
V of 1879 ) S. 5G-Lontd. 

— Forfeiture — Collector allowing the person in 
possession to be if^gistered occupant on his paying 
all anears — Bights of such person of the original 
registered occupant — Liability, to pay rent. 

When a rpgisteied occupant’s occupancy is 
forfeited under section 5(> of the Land Revenue 
Code 1879, and that forfeiture is not followed by 
sale of the occupancy, but the Collector allows 
the person actually in possession to be registered 
as occupant, on his paying up all arrears of Go- 
Ternraent revenue due on the lease, the lease, by 
which the person actually in pos^iession was 
holding from the former registered occupant, is 
not destroyed by the forfeiture, and the person 
actually in possession cannot be considered to 
hold the land from the date of the forfeiture free 
from any liability towards his landlord. Such a 
person is liable to pay rent to his landlord even 
after the date of the forfeiture minus the Govern- 
ment assessment paid by him. Ganparshibai 
V. Timmaya. 

1 Bom L R 505 = 24 Bom 34 

Notes;— Con: 30 Bom -166 = 8 Bom L R 360. 

16 .— “S. 66, Old Rules d2, 62. 6^— Occupancy 
— Assessment, non-payment of— Forfeiture of 
occupancy— Occupancy given to a stianger under 
Kabulayat— Restoration of forfeited holdings— 
—Collector, powers of. 

Where an occupancy, forfeited under S. Bi) of 
the Bombay Land Revenue Code, 1^7P, for non- 
payment of assessment, is thereafter disposed 
of by the Collector as provided for by mles .‘?2 
and 62, to a person who signs a Kabiilayat iii 
Form B, it is not open lo the Collector to sub 
sequently order the occupancy to be taken from 
that person and restore it to the occupant before 
the forfeiture. 

Rule 63 empowers a Collector to icstore a for- 
feited occupancy to the original occupant. When 
a forfeited occupancy has been disposed of by 
grant to a new tenant, it ceases to be a forfeited 
occupancy and the rule has no longer any applica- 
tion. Dharma v Balamiya. 

13 Bom LR 968. 

^7. ^Ss, 56 and 163; When for the levy of 
charges incurred on account of boundary mark'^ 
the Collector has declared the occupancy of the 
land on which the arrear was due fojfeited to 
poyejrnment unilpr a m (if fiip |^«Yen«o 


Bombay Acts-( Land Revenue Act 
y of 1879 )-S. 56-Goncii. 

Code and has sold it under s 56, the land is sold 
free of all encumbrances created by the occupant. 
But the Collector has sold only the right, title 
and interest of the occupant under s. 165, the 
rights of 1 he encumbrancers are not touched by 
the sale. Venkatesb RamkHshna v 

Mhal Pai bin Naru Pat P. J. (1890) 

140 = 15 Bom 67. 

Notes. — Ref: 21 Bom 381. 

-S. 57. 

Sec (I) Mortgage — Redemption— Right of Re- 
demption. 16 Bom 134. 

(2) Sale for Arrears of Revenue— Setting 
aside sale — Inegularity, 

21 Bom 381. 

18.— Ss. 57, 163— Arrears of asse&sment-Non- 
payraeul of JChatedar— Lands in possession of a 
bolder under a mortgage— Forfeiture ot lands for 
non-payment of assessment— Re-grant of the 
lands to the bolder by the Government — Rela- 
tions between the original mortgagor and holder : 

Forfeiture ortlinarily implies the loss of a legal 
right by reason ot some breach of obligation, 
When arrears of assessment are levied by sale, 
then 8 56 of the Bombay Land Revenue Code, 
1879, in piiTsnance of an obvious policy, empowers 
tlie Collector to sell, ‘ freed from all tenancy in- 
cumbrances and rights created by the occupants... 
or any of his predecessors-in-title or in anywise 
subsisting as against such occupant.” Should the 
Collector otherwise dispose of the occupancy, the 
section ailords no such protection, and the legal 
relations must be determined by reference to the 
ordinal y law. Bo ludged the effect of a for 
feituie and subsequent acquisition of the forfeit- 
ed property aie subject to the control of equities 
arising out of the conduct of the parties. 
Amolak v Bliondi. 

8 Bom L R 360=30 Bom 466. 

19. -8.61 Two plots of land were a part of Inam 
lands of the plaintiffs and used to be separately 
numbered at the old survey. At the new survey 
they bad no numbers given to them, for which 
leason the Couus below held that they had been 
made a part of the village site over which 
the plaintiffs bad no right of cultivation. The 
low r Appellate Court held that under, s, 61 of 
the Bopibay Land Reyenue C)ode, 187|9| 
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I Bombay Acls-( Land Revenue Act 

Vofl879J-S.61 ’^OOUGL'i, 

* ment were competent to set apart a portion of 

the lands comprised in tho sanad of the plaintiffs 
lor a village site. Ileld^ in second appeal that s. 

^ 61 of the Code relates back to s. 3<S, and both lefer 

only to lands, the property of Oovernment in 
unalienated villages or unalienated 
I portions of villages. That they do not em- 

power the (iovernment to confiscate any land 
belonging to an Inamdar and to confer it upon 
the persons who live in his village. The meie 
omission to number a plot of land cannot have the 
f effect of turning it into a part of the village site 

or take away any rights of the plaintiffs to culti- 
vate it. The fact that Government under Act 
No. Vll of ISfiH chose to assess only a portion of 
the holding and to allow the plaintiffs to enjoy 
f the rest free of assessment for more than twenty 

years, would not have tlie effect of cutting off 
^ the latter from the holding and of placing it at 

; the disposal of Government. UehL also that the 

i plaintiffs being the owners of the whole village 

t as Inam were also the owners of the bed of a 

I rivulet that lay within the boundaiies of their 

village. The fact that the bod was not numberi*d 
or measured so as to be expressly included within 
the survey nurabeis formed at the new survey 
and was not assessed m the '^amtd <lid not affect 
the ownership of the plaintiffs. Neither the 
giving nor the omission to give a numVier to land 
worked any change in its title and the inam- 
holding of the plaintiffs would remain the same 
under the new as it was under the old survey. 
The omission of Government to assess land 
^ separately would not deprive the plaintiffs of it 

I or make it the property of Government. S. 37 of 

the Land Revenue Code deals only with what is I 
not the property of individuals and does not make 
the bed of a stream belonging to private individual 
public land. 

VinayakFao Keshavrao Palkap v. 
The Secretary of State for India. 

P J (1897) 465= 23 Bom 39. 

20,— S. 66 —Permission to turn agricultural 
land to non*agricultural uses-Acknowledgment — 
Period runs from the date of acknowledgment. 

lu order that a person can appropriate a land 
to a non-agrioultural purpose without incurring 
the penalty of the fine provided in s 66, Bombay 
I^and Revenue Code, 1879, it is necessary that 
he must wait for three months from the date of 
the acknowledgment of the application required 


Bombay Acts-c Land Revenue Act 

\ ofmid') S.m-Gondd. I 

to be given by the Collector or by s. 65 of the 
same Code, It is no defence to plead that the 
Collector though he received 'the application 
omitted to send an acknowledgment. Nayak 

Pupiishotam v. Secretary of State. 

1 Bom L R 669=24 Bom 240. 

-S. 71. 

See Jurisdiction of Civil Court — Registration 
of Tenures. 

21.-8. 71; and s&. 79. 85, 86, and 87--Deshmukhi 
vatan — Alienated land— Registered occupant — 

Superioi holder— Payment of lent to co-land- 
holder. 

In 1892, V, a Deslimukhi vatandar, died, leav- 
ing five sons— four by one wife, of whom K was 
the eldest, and one son B by another wife. K. and 
B eacli claimed to be the eldest son ot V. On the 
I6tb June 1893, the Collector of Satara. in pro- 
ceedings under fl. 71 of the Land Revenue Code 
(Bombay Act V of 1879), ordered ICs name to be 
registered in the revenue books in place of V’s. 

Prior to this, however, the plaintiff and other 
tenants paid B rents for 1892— 9 L K then ap- 
plied for and obtained from the Collector an 
Older, under s. 86 of the Code, rendering him 
assistance in recovering these rents. The plain- 
tiff, in August 1894, brought this suit to restrain 
K from lecovering the rents and to avoid the 
order for assistance. The Subordinate Judge 
granted the injunction, but the District Judge 
reversed that decision and dismissed the suit on 
the ground that R. was the registered occupant 
of the land, and that the order for assistance was 
valid, and that payment of rent to B did not dis- 
charge the tenants. On appeal to the High Court, 

—Held, reversing the decree of the District Judge 
and restoring that of the Subordinate Judge, th^t, 
the lands in question being alienated land, s. 71 
of the Land Revenue Code did not apply, and K 
was not a registered occupant under the Code. 

The lands passed on V’a death to his five undivi- 
ded sons, unless a custom of primogeniture exist- 
ed in the family, and payment by the plainriff to 
B, a CO- landlord, was a valid diKjhargi. 

Sambhu v Kamalrao Vithalrao. 

22 Bom 794. 



807 


UJESAl’S OENI. (JIVIL UlU&Sl 1811-1912. 


808 


Bombay Acts-( Land Revenue Act 
V of 1879) S. U-B3-Guntd. 

— S.74. 

Sec Landlord and Tenant — Abandonment, 
Eelinquishment or Surrender of Tenure. 


Bombay Ads { Land Revenue Act 
V of 1879 )-S. BB-Gondd. 

evidence of fhc commeDcement of tbe tenancy, 
but the absence of that sativsfactory evidence must 
be by icason of the antiquity of the tenancy. 
Vfshwanflth v. Tatya. 6 Bom L It 645. 


22—8. 79 A — Collector — Summary eviction 
-Persons in wrongful possession-possession un- 
der decree of the Civil Court. — 

The powers given to the Collector by S. 79 A 
of the Land Revenue Code, 1879, can be exercised 
only in cases of wrongful poascssion. It does not 
extend to cases where possession is obtained 
under the decree of a Civil Court. The ColIc< for 
has, for the exercise of the power to fom his 
own opinion and decide whether in any particu- 
lar case the possession is wrongful ; but theie is 
no provision in the Code which gives finality to 
the Collector’s order of eviction so as to exclude 
the jurisdiction of a Civil Court to decide that 
the person evicted by that order was m rightful 
occupation. The Talukdari Settlement 
Officer V Umiashankar Narsiram Pandya. 

12 Bom L R 837 = 85 Bom 72. 

-S. 81. 

Sec Right of Occupancy— Loss or Foifeiture 
of Right. 

-S. 83. 


24A— S. 83 — b'avmg clause— Tenancy — Rent, 
fixing of - Eviction. 

Tbe saving clause of s 83 of the Land Revenue 
Code seems to contemplate that though the com- 
mencement and duration of the tenancy may be 
lost in the obscurity still there may be vested in 
thc‘ landlord a right by agreement to enhance 
rent and evict for its non-payment. Raje Baha- 
dur Raghunath Savant v Lakshumaxi 
Tandel. 2 Bom L R 08. 


24B.~«b. 83 — Presumption. 

In order to create the presumption, contem- 
plated in s. 85. Land Revenue Code, 1879, it is 
not necessary that the tenancy should have exis- 
ted for a stated number of years, as it is not pos- 
sible to lay down any one rule, and each case is 
to be decided according to the facts ^nd to 
exist ; the presumption can arise “ whenever by 
reason oi the antKiurty of a tenancy, no satisfac- 
tory evidence of its commencement is forthcom- 
ing.” Narayan v Raghavendracharaya. 

2 Bom L R 281, 



See Landlord and Tenant— Nature of 
Tenancy, 

23. — S. 83— Permanent tenant, positron 
of 

The position of a tenant of a Bhagdari laud 
who is presumed to be a permanent tenant uiider 
S. 83 of the Land Revenue Code 1879, is not 
affected in any way by the Prohibition contained 
in the Bhagidari Act against alienation.— 
Nahanchandv Kekhushpu. 

9 Bom L R 50=31 Bom 183. 

24. — S. 83— Tenancy— Antiquity— Absence of 
proof— Presumption. 

To claim the benefit of the presumption creat- 
ed by S. 83 of the Land Revenue Code, 1879, it is 
not sufficient that there should be no satisfactory 


-S. 84. 

Sec (1) Landlord and Tenant- Ejectment 
Notice to ([uit. 


f2) Landlord and Tenant— Forfeiture- 
Denial of Title. 

25. — /S'. 81— Annual tenancy— Determination 
— Notice by landlord. 

An annual tenancy to which the Land 
Revenue Code applies, cannot be determined 
without a notice in writing by the landlord (or by 
the tenant). Ochhavlal v GopaL 

9 Bom L R 1332=32 Bom 78. 

26. — Sh,86, fcC— Inamdar, Assignee of— Suit to 
recover enbanced rent— Assistance of tbe 
Collectov. 

Ss. 86 and 87 of the Land Revenue Code 
(Bombay Act Y of 1879) do not make it com- 
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Bombay Acts-( Land Revenue Act 
V of 1879)-S. 85-C’wtJza. 

pnlRory on the inamdai, or his assignee, to ask for 
the assistance of the Collector to recover enhanc- 
ed rent from the tenants. If the inamdar, or his 
assignee, had made a demand oa the tenants for 
the enhance'! rent through the heieditary patel, 
or village accountant, as lequiied by s. 85 of the 
Code, and they had refused, be would have be- 
come at once entitled to his ordinary civil 
remedy. Govindrav KrisIinaRaibagkai* v 
Balii bin Monapa. 16 Bom 586. 


Sec Eight of Occupancy-— Loss or Forfeiture 
of Eight. 17 Bom 677. 


See Bombiy Revenue Jurisdiction Act (X of 

9 Bom 462. 

27. — S. 87— -Marnl^tdar’s order, 

A MamlatdiFs order under s. 87 of Bombay 
Act V of 1879 does not preclude the parties from 
having rccouise to the Civil Courts, if dissatisfied 
with it. Ganesh Hathi v Mehta Vyankatram 
Harjivan. 8 Bom 188. 

28, Land Revenue Code Act V of 

187.9, Secs. 98 and 113— Ci\il Procedure Code. 
Sec, 325. 

Where the Collector is unable to execute a 
decree for partition, the case coming within the 
scope of Sec. 98 of the Bombay Land Eevenue 
Code, he is justified in selling the land. The order 
for sale should be f)asscd by the Couit under 
S#>c. 113 of that Code, and not under Sec. 325 of 
the Code of Civil Procedure Parag alias Lallu 
V Naran Bawa. p j 1897 p 78. 


— Ss. 102, 106— See Khoti, 

108. 

See Khoti settlement Act s. 16 
— S. 113. 

See Collector, 

29.~S, U3~Sale in execution. -Civil Procedure 
Code. Sec, 317— Bombay Land Revenue Code, 
^ec. 11$ and Chap, XI Sec, 182 — Benami— Agent 
^Trmsfeei 


Bombay Acts ( Land Revenue Act 
V of 1879 ) S. 113 -Goneld, 

Sec. 3i7 of the Civil Proceduie Code appliee 
only to sales in fxecuiion of deems of Civil 
Courts held under the Civil Procedure Co<le, 14 
Cal 583, concurred in. That Section does not, nor 
do the provisions of See. 182 ot the Bombay Land 
Eevenue C<de which relate only to a sale order^ 
ed under the provisions of Chap. XI of that Code, 
appUy to a sale held under the provisions of Sec. 
1 13, of the same Code. Where therefore at a sale 
held under the provisions of sec. 115 
R purchased certain property with A’s 
money and in f lie interests of A .• 

//eW that R was the Agent and Trustee of 
A for the property, and that the latter could re- 
rover it from him. Apaji Narhap y Rustuma, 

P. J. 1897, p 27.’ 

SO.— S. 121— Boundaiy Diapule. 

Sec. 121 of the Bombay Land Revenue Code 
187», must be road along with sections 119 and 
120 of ihe Code. To attract the applicability of 
S. 121 there must be a boundary dispute between 
the owners of neighbouring numbers, and when 
there is such a dispute, the law gives power to 
the Oolleotor to make a final determination of 
the dispute with the help of the survey record 
and other evidence Lakshman v Antaji 
2 Bom L R 10 S3 =25 Bom 812. 

31. —bs. 119 and 121. — The settlement of a 
boundary by a Collector under the Bombay Land 
Revenue Code is conclusive of the right of the 
landholders on either side of it //time whether 
the boundary of their holdings is in question. 
Bai Ujam v Valiji Rasulbhat. 

P J tl886) 94i=l0 Bom 456. 

I 

82.— Where* A, alleging fchat it was his pro- 
perty, sued to recover possegsion of a piece of 
waste land granted more than a year before by 
the Collector to B, Md (Jardine, J dissentient^) 
that as the Collector’s order was made under 
s. 37 of Bombay Act V of 1^79, the claim 
barred under s 135 of that Act. Nagm ^ 

Salu. P J ^890) 351«=15 Bom W 

Notes:-Ap ; 21 Oal em. Distj 2# »o« 
435. Ref : 6 Bom jL B 230 ; 81 Oil 
L J 107; 33 Oal 693. 

-s. 150. 

See Sale for Arrears of 

aside sale— Irregularity. 






811 


DEBAl’S OBNT, CmL DIGEST 1811-1912, 


812 


Bombay Acts ( Land Revenue Act 
V of 1879 ) Ss. 153-159 •^Vontd, 


See (l)Right of Occupancy — Loss or Forfei- 
ture of Right, 

(2) Sale for Arreais of Revenue— Setting 
aside Sale— Irregularity. 

S3, — S. 153-~and g. 67 — Landlord and tenant 
— Mulgeni lease— Forfeituie not followed by 
sale. 

A declaration of forfeiture, under s. 16H of the 
the Land Revenue Codejof the interests of a lessee 
holding under a permanent lease, not followed 
by a sale, but by an cider transferring possession 
of the holding to the lessor under s. 67, has not 
the effect of defeating prior incumbrances creat- 
ed by the lessee in favour of third persons. 
Narayan Sheshgiri Pai v Parshoiam 
Sheshgiri. 22 Bom 309. ! 

34,.-. Ss, 159 and 162 Attachment for 

arrears of land revenue— Forfeiture— Applicabil 
ity of the Land Re\tTue Cede to talukhdari 
villages— Bombay District 1‘olice Act (Bombay 
Act Yll of 1867), s. 16— Cost of Punitive Police 
post. 

The Bombay Land Revtnue Code (Bomaby 

Act V of 1879) applies to talukhdan villages in 

the Ahmedabad distiict. Such villages fall with- 
in the description of “ alienated holdings ’ as de- 
finded by the Code, When a talukhdnri village 
is attached under s. 169 of the Code for arrears 
of land revenue, so long as the attachment sub- 
sists, an ordfi of foifeiture under s. 163 is il- 
legal. The plaintiff was the talukhdar of the 
village of K. At the end of the revenue year 
18V8-79, that is, on 3l&t July 1879, the 
plaintiff was a defaulter m respect of the assess- 
ment payable to Government for that year In 
November 1 879, a punitive police post was estab- 
lished in the village under s. 16 of Bombay 
Act VII of 1867 on account of the turbulent 
conduct of the inhabitants. Between April and 
January 1880 the Collector sold certain property 
of the talukhdari for arrears of revenue, and 
realized by the sale a sura of Rs. 60^<, a sum more 
than sufficient to cover the arrears due for 1878- 
79 as well as the asspssment payable for 1879, but 
the Collector, after deducting the arrears due for 
1878-79 applied the jest of the salt-piOcteds to- 


Bombay Acts ( Land Revenue Act 
V of i879 ^ S. 159 -Com id, 

wards the payment of the cost of the punitive 
post. The assessment for 7879-80 having re- 
mained unpaid, the village was attached on the 
1st July 1880 under s. 159 of the Bombay Land 
Revenue Code (A^'t V of 7879). The attachment 
was followed on the bth January 1881 by an 
order declaring the village to be forfeited under 
s. 153 of 1 he Code. In 1886 the plaintiff sued 
Government to recover possession of the village 
and for a declaration that the order of forfeiture 
was illegal and ultra vnes. The defendant con- 
tended that it was valid and legal. Held that 
the village having been attached for arrears of 
land revenue under s. 169 of Bombay Act V of 
1879 on the Ist July U8u, the plaintiff had 
twelve years’ time from the date of the attach- 
ment within which he could apply for the re- 
storation of the village under s. 162 of the Act, 
The Older of forfeiture of the 6th January 1881 
was, therefore, null and void. Held (2)er Bird- 
wood J.) that the Collector had no power, under 
s. 16 of Bombay Act VII of 1867, to recover the 
cost of the punitive post from the talukhdar, 
(1) as he was not an inhabitant of the village, 
and (2) because the cost could only be defrayed 
bj a local late imposed on the inhabitants of the 
district m which the punitive post was establish- 
ed. Samaldas Eechsr Desai v. Secrets ry of 
State for India. 16 Bom 45S. 

-S. 162. 

See Kbuti Tenure 

35.— S. 182 — Civil Rjocedure Code (Act N IV 
of 1882), s. 214— Mortgage with possession— De- 
fault by mortgagee in payment of assessment— 
Sale for arrears of revenue- Certified purchasers 
—Purchase for mortgagee — Purchasers or mort- 
gagee trustees for mortgagor— Suit by mortgagor 
for redemption 

In i872 tke plaintiffs’ father mortgaged three 
plots of land (Nos. 303, 3i4, and SOJjtothe 
fiibt defendant with possession. In 1880 and 
1881, the first defendant having made default in 
paying the assessment, plots Nos. 303 and 305 
were sold by the levemie authorities and were 
brought respectively by defendants Nos. 2 and 3. 
In the latter year ( 881) plot No. 304 was sold in 
(xeeution of a money decree obtained by th^ 
mortgagee (defendant No. 7) agaiaet the mort- 
gagor and was purchased by bis (the first defen- 
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Bombay Acts ( Land Revenue Act 
Vofl879)S. 182 -Ooucld, 

dant’s undivided brotlier without leave of the 
Court. In 1892 the plaintiffs (heirs of the 
mortgagor) brought this suit against defendants 
Nos. 1, 2, and 3 to redeem the said three plots of 
land from the mortgage of 1872. Defendant No. 

1 pleaded that he had inherited plot No. .-Oi 
from his brother, who had become the owner of 
plot No. B04 by his purchase at th^^ execution sale 
in 1881. He disclaimed all interest in plots Nos. 
S03 and «?05. Defendants Nos. 2 and 8 answered 
that they had become absolute owners by the 
purchase at the revenue sales. As to these latter, 
it was alleged that defendants Nos. 2 and 3 were 
in possession of the said two plots for the first 
defendant Defendants Nos 2 and H contended 
that by a. i 82 of the Land Revenue Code the 
plaintiffs were precluded i rora raising this point. 
Jlelff that, though s. 182 forbade the Court to 
entertain a suit against defendants Nos. 2 and 3 
on the ground that they had bought the land for 
defendant No. 1, it did not debar it fiom enter- 
taining a suit against them on the ground that 
fiubstfiuently to the sale they were holding on be- 
half of defendant No. 1 or against deh iidant 
No. 1 on the gioundthat he was himself really 
in possession through defendants Nos. 2 and 3 
as his agents or tenants. The same principle of 
equity which would make defendant No. 1 a 
tiuatee fur the mortgagors if he had bonsrlit in 
his own name would make defendants Nos. 2 and 
3 trustees for the n if subse(iuently to the sale 
they held the land on behalf of deiendant No. 1, 
and would also make defendant jno. 1 i himself a 
trustee if subsequently to the sale the property 
came into his possession as beneficially entitled 
thereto owing to an agreement between him and 
the certified purchasers. Genu v Sakharatn. 

22 Bom 271. 

Notes Fol : 22 All 478. 

3SA.— S. 182 — Bar for suit against certified 
purchaser. 

The provisions of s. 182 of the Bombay Land 
Revenue Code, and a 3i7 of the Civ. Fro. Code 
are to be construed strictly, and they do not bar 
a suit where the plaintiff, although originally a 
benamidar, came horu'Stly into possession. 

Bpgho y. Visbptt. 5 Bom U B, 320, 


Bombay Acts c Land Revenue Act 
V of 1879 ) Ss. 196-214 

— 'S. 196—Sce Jurisdiction of Civil Court — 
Registration of Tenures. 19 Bom 4*3. 

35 B — S. 20J— Orders passed by Collector in 
execution proceedings transferred to him under 
s. 320, Civ. Pro. Code — Appeal. 

Under s. 203 of the Land Revenue Code the 
Revenue Commissioner or the Government are 
vested with the appellate power in respect of 
orders passed by a Collector in execution pro- 
ceedings transferred to him under s. 320 of the 
Civ. Pro Code, 1882. Mancherji v ThakuF 
das, 7 Bom L R 682. 

— S. 203 — Orders and decisions— Provision for 
appeal from — Kjectment in pursuance of Order 
— No appeal — Right to sue for possession. See 
Bombay Act Xof 1876 (Land Revenue Jurd -icis 
tion.) 5 S L R 46. 

—S. 211 . 

Sec Ivhoti settlement Act S. 17. 

21 Bom 244. 

S. 213— Survey records— Public inspec- 
tion — C^'pies. See Adjournment, 

5 S L R 49. 

— fi. 214. 

Sec Magistrate, Jurisdiction of— Special Acts 
Bombay Acts V of 1879. 

(2) Rules made under Acts. 

36— S. 214 — Lease- Construction — Reclaim.’ 
meaning of— Khar lands — Bombay Land Reve- 
nue Code S. 214, Rules 19 and 21. 

The plaintiff obtained on the 16th June 1885 
certain lands from Government under a lease 
whereby the plaintiff acquired occupation right 
over the lands let to him in perpetuity, subject 
to the payment of assessment on his promise to 
reclaim it. The chief condition of the lease was 
“if half the area is not reclaimed in five yearSy 
and the whole in ten years, the concession" may 
be resumed.” During the stipulated period the 
plaintiff succeeded in putting up embankments 
on the land, which prevented the sea water from 
washing the land, but he could bring only five 
acres of the land under cultivation. In October 
1896 the Government issued a notice to the 
plaintiff to the effect that h© bad 
terras of the contiact Yfhiph reit^ired bim tp bfipg 
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Bombay Acts ( Land Revenue Act 
V of 1879 ) S. 214-C’o» cid. 

the whole land, into cultivatirvn in ten ypars, and 
on the 16th March 1896 the plaintift’s lhata was 
cancelled. The plaintiffs brought a suit for a de- 
claration ithat the Government had no right to 
cancel the plaintiff’s khata. Held^ that the work 
of erecting the embankments (the only work spe- 
cified m the lease) had been done, and the land 
had been reclaimed from the sOa ; that the work 
of making it fit for cultivation was evidently not 
included in the lease ; and that, therefore, Go- 
vernment had no right to cancel the plaintiff’s 
khata. Reclamation means, m the ease of sub- 
merged or overflowed land, the rescuing of it from 
being submerged. The rendering it fit for culti 
vation is not the original meaning in legard to 
submerged land ,* that would be its meaning in 
regard I to the reclamation of unarable land. 
Sham Rao Pandurang v Secretary of State 
2 Bom L R 4*99-25 Bom 32. 


37-_g. 214 Rule in (b)-— Trees, cutting 
of— .Assessed ^occupied survey number- Offence. 

A person cutting a tree from an assessed oc- 
cupied survey number cannot be punished under 
rulelU(h) under section 214 of the Bombay 
Land Revenue Code, 1879. Venkappa. 

4 Bom L R 625. 


88 39- S 216— Holder, meaning of Revenue 
Settlement, extension of. 

An application under B. 216, Land Revenue 
Code, 1879, for the extension of revenue settle- 
ment to an alienated village, can be made by a 
holder who is entrusted with the full powers of 
the management of the same, even though he 
does not possess the whole of the lands belong- 
ing to the village. Gopikahai v Lakshman. 

2 Bom L R 235=s:25 Bom 539. 

40—8. 216 Inam village-Snit by an Inamdar 
e||ain|t a |;hot to :^ecover balBitice of ^nd rmmxw 


Bombay Ads ( Land Reveniie Act 

V of 1879 ) S 216 

—Assessment— Survey made by the British Gov- 
ernment— Collector’s certificate— Change in rate 
of assessment ^ — Pensions Act XXIH of 1871, 
4— Jurisdiction of Civil Courts — Revenue 
—Jurisdiction i\ct X of lh76, Sec. 4. sub-cl (b) — 
Land Revenue Code Act V of K979, Sec. 216, 
Sub-cls (a), (b) and (c)— Village partially 
alienated. 

In a suit 1 y an Tnamdar of a village against 
a Khot to recover rent in kind (according to the 
market rate at the time of payment), the defen- 
dant (KhotJ contended, (1) that he was only lia- 
ble to pay cash assessment as fixed by the survey 
made by the British Government, which was at a 
lower rate than he bad previously paid, (2) that 
the suit was bari’cd for want of Collector’s 
certificate under Sec. 4 of the Pensions Act 
XXI n of 1871, and (3) that the Civil Court had 
no jurisdiction to entertain the suit under the 
Revenue Jurisdiction Act X of 1876, Sec. 4, sub- 
clanso (b) and the Land Revenue Code Act V of 
1879, See. 216, sub-clause (b). 

Held, that as there was no objection taken by 
either party to tl e amount or incidence of assess- 
ment, of laud revenue fixed by Government, 
and the question being whether the Khot was 
liable to pay to the Inarudar Mactas or assess- 
ment, the suit was uot taken away from the cog- 
nizance of Civil Courts by the Revenue Jurisdic- 
tion Act X of 1876, Sec. 4, sub-clause (b), 

Hfdd further, that the Court was not preclud- 
ed from entertaining the &mt fui want of Collec- 
toi’s certificate under the Pensions Act XXIII 
of iB7l, Sec. 4, beeause the original grant passed 
the lands, and because it is the original grant 
which determines whether the Pensions Act is 
applicable, and not the actual rights which the 
grantee, as a matter of fact, may have enjoyed 
by it. 

Held further, that the payment which the 
Khot had been making to the Inamdar before the 
time of the British survey was in the nature of 
assessment or rating by Government. 

Held aUo, that the plaintiffs were entitled to 
the old assessment as claimed by them. It was 
plain that in cases falling within sub-clauses (a) 
and (c) of Sec. 216 of the Land Revenue Code, 
Bombay Act Y of 1879, the Inamdar’s interest 
in the assesgmeut would uot be aieoW by the 
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Bombay Acts ( Land Revenue Act 

V of 1879)-!.o«c/'i.-S.216 &.2\7-Gmei(i. 

application of Chapters Vlil to X of that Act. 
He would still get the old assessment in the alie- 
nated lands in the village in the foimer case 
and the same amount of assessment in the latter, 
and the same must have been the intention in 
cases contemplated by sub clause (b). 

The ‘"holder uf the village” in the concluding 
para of Sec. 216 must be read as meaning the 
“holder of the assessment or any part thereof of 
an alienated village.” Gangadhar Hari 

Earkare v Morbkat Purohit. P J 1893 p 4*10 

-18 Bom 525. 

Notes;— Ref. 29 Bom 480=7 Bom L R 497. 

41.— Ss (11), 21 7—1 namdar- Permanent ten- 
ant of the Inamdar— Survey settlement introduc- 
ed into the villag<=‘“Inamdar’s name entered as 
Khatedar for lands in tenant’s posses«tion~lnam- 
dar’s right to enhance rent— Rent, enhance- 
ment of. 

The plaintiff (an Inamdar) was the grantee of 
the royal share of revenue of a certain village, in 
which the deh ndant was a permanent tenant of 
certain land. At tlip desire of the plaintiff, the 
survey settlement was introduced into the village 
when the plaintiff’s name was entered asKhate- 
dar or registered occupant of the land. The plain- 
tiff next sought to recover enhanced rent from 
the defendant. The latter, in contesting the claim 
relied on, among other things, S 217 of the Bom- 
bay Land Revenue Code 1870, and contended 
that he was liable to pay only the Government 
rate of assessment levied on the land. This con- 
tention was disallowed on the ground that the 
defendant was not a registered occupant of the 
land. 

On appeal, Held, that S. 217 of the Bombay 
Land Revenue Code, 1879, was not restricted in 
its application to registered occupants only; it in- 
vested ‘-thA holders of all lands” m alienated villa- 
ges with the same rights, and imposed upon them 
the same responsibilities, in Te«pectof the lands in 
their occupation, that occupants in unalienated 
villages had. The teim “holdu” as defined m S 
H ci (11) ol the Code, was wide enough to include 
even a tenant who had enter* d into possesoion 
under an occupant, Nanabhai Bajibbai Patel 

Y The Collector? of Eaipa 12 Bom L H 707 

Bom 886-7 Ini Cap p4p. 

II C c* 


Bombay Acts ( Land Revenue Code 
Act VII of 1863. ) 

See Gujarat Talukdars’ Act S 31. 

12 Bom L R 903. 

1.— b. 3-Supenor holder— Landlord and te- 
nant-Summary Settlement Act (Bom Act VII of 
1863)-Sanad— Payment of as8«^8sment and local 
fund— Tenancy. 

It having appeared that defendants were li- 
able to pay the assessment and local fund to the 
plaintiff who held a sanad under the Summary 
t^ettlement Act, 1863, the lower Court came to 
the conclusion that the relationship of land- 
lord and tenant was not created between the 
parties: Held^ that the plaintiff was a superior 
holder within the meaning of s 3 of the Land Re- 
venue Code, 1879; and ^hat the defendants were 
in law the tenants of the plaintiff, whatever the 
nature of their holding might have been. 
Sursliangji v Narain 2 Bom L R 855 

Bombay legislative Council. 

See Governor of Bombay in Council. 

Bombay, Limits of Town of- 

1 . — Lan<l situate in distiict of Mahim-Juris* 
diction— Transfer of Property Act (IV of 1882}, a 
69- Land situate in the District of Mahim within 
the island of Bombay and within the local limits 
of the original jurisdiction of the High Court, is 
situate within the town of Bombay, in the sense 
in which that expression is used in s 69 of the 
Transfer of property Act. Trimbak Ganga^ 
dhar Ranade y Bhagawatidas Mulchand 

23 Bom., 848* 

Bombay Local Boards’ Act I of 1884 

Notes: — Kep in pt Act XVl of 1896; Bom act 
III of 1886; Rep in pt and Am Bom Act IT of 
1885, iS'rf 1 to 4; Am Bom Act I of 1888. 

1.— Chief of Patdi-Right to pay cess to Go- 
vernment and collect it from jiwakdars ‘superior 
holders’— Bombay Act V of 1879: — 

The plaintiff’s ancestors, as the ruling Chief hf 
Patdi, granted to defoi^dant’s ancestors tb« vi- 
lage of Kamijala as ‘ jwak giras’. When In 18^ 
the Act III of 1869 was passed, which empowered 
Government to levy from all lands %e Io«l fend 
csss, it was decided tba+ as Kamijala was one of 
the villages of the Patdi State, the cess upon It 
was fixed on the old Eumal rate. that 

ti|p doifn to 1884, the o$mm leyfed the 
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Bombay Acts ( Local Boards Act 
I of 1884 )'-Ooncid, 

cess m the first place fr^m the Patdi Chief who, 
m hi8 turn levied if from the defendants In 1884 
the Local Boards Act was passed, and then dis 
putes arose as to whether assistance was to be 
given to the plaintiff m reco\ering tl e local fund 
cess from the defendants, th s resulted in the 
Cieion of the Bombay Government that the de- 
fendant, and not the plaintiff must be held to be 
appenor holders responsible to Government for 
the local fund cess This decision was comrauni 
Cftted to plaintiff on the 24th April 1888 and was 
afterwards upheld by the Secretary of State 
Plaintiff thereupon filed the suit for a declaration 
that defendants were the superior holders and 
had no right to pay the local fund cess duect to 
Government and that he was entitled to pay the 
tome to Government and recover it from tl e de 
fcndanta and for recovery oi the ce-s which he 
^id from 1888 to 1895, mid, (i) that the plain 
tiff was not an ‘occupant either gtnerAlj or 
under the Bombay Land Revenue Code for he 
was not m occupation of the land and the term 
under the Bombay Land Rt venue C( le is apph 
cable to unalienated land nor wir | laintiff sup 
enor holder ’under the Bombay i and luwnoe 
Code, since the words at the end of th* paia 
graph of S 8 Bombay Act la ot i Sb9 do n^ t con 

trol the preceding portirn of the paragraph and 
the word ‘air before superior holder docs not 
eitehd the meaning of the latter term 

Gopdhanlal v Shn Stipaj Malji 
4^ Bom LR 299 = 26 Bom 504 

Bombay Local Funds Act Act 111 of 
1869. 

Notes— Rep in pt Act XJ I of IS73 aet\i? 

of l«76,Bom Act HI of ISan (1 xc< pt as t , Aden) 
Actlof 1884, Am act XVI of 18-r, (Ixccpta, 
to Aden) Bom Act i of 1884 8 /6 

1— B 8— Local cess-Landloid and tenant - 

Fraudulent collection of cess 

The plaintiffs sued to recover badv from the 
defendant the amount levied fy him as koal cess 
on certain wanta lands b( longing to the plamtifls 
the defendant claiming to be the sopenoi holder 
of the Tillage m which the lands wen miuaUd 
The amount was levied by thedekinlant tbi nigh 
the assistance of the mamlatdar under Rombav 
Act Hi of 1869, 8 8 1 he defendant contended 

that, in consequence of a demand from Oc vern 
pient, he had paid local cess np the whole of 


Bombay / cts ( Local Funds Act 
III cf 1869) S. 8-Oontd 

his talukh ! ( nding the village in which the 
plaintiff 8 lands situated and was therefore 
entitled, under ss B9 and 70 of the Contract Act 
(IX of 1872) to recover from them I he amount 
which he bad paid to Government as a portion of 
the cess which rateably fell upon their lands. It 
was foun 3 that the defendant was not the pro 
pnefor of the lands held by the plaintiffs and 
that the relation of landlord and tenant did not 
exist between them also that dffendant paid 
xOcal cess for the plaintiffs’ lands fraudulently 
and wUh the intention of thereby making evi- 
dence of title to then lands, knowing that he had 
no lawful or inst claim to them Held, that the 
defendant was not the supenor bolder of the 
lands within s, 8 of BomI aj Act HI of 186Q, and 
was therefore not entitled to the assistance of 
the revenue officers of Government to recover 
the oeoH provided by that section for superior 
holders as against tenants andoccupants although 
he migl t have paid the local cess due on the land 
in the plaintiffs possession and that, conse- 
qnenth the aid of the mamUtdai was illegally 
and impropeily given (o the defendant for the 
tlc nery i f the imount from the plaintiffs Meld 
ilso that the defendant was not a person ‘inter- 
est, d fn the payment vt the money made by 
him to flovernm. nt w ithin the meaning of s 69 
of the Contract Act assuming that a portion of 
that sum was deman.led hy Government in 
lespcct of the plaintiffs wanta lands and that 
they weie bound by law to pay it to Govern- 
ment p/rf father that the defendant did rot 
lawfully mal e the payment within the mean- 
ingofs 70 of the \c‘ inismuch as he did so 
fraudulently and dishonestlj Desai Himat 

Singji V Bhovabhai K^^yabliai 4 Bom 643 
Notes — Ap 4 Lrm 638 Ref 12 Cal 213 

2--Aot III (Bom)ot 1869 See 8_Local fund 
cess- Ten int s liability to pay the cess imposed 

by an act subsequent to the lease-Landlord and 
tenant 

I ndei ‘^ectlon 8 of Bombay Act HI of 1869 a 
lessor wl 0 IS in the position of a superior holder, 
may recovci th. local fund cess from his lessee 

V Gopal 

Bhondi P J 189? p io8 17BomS4. 
Notes— Ref u Bom Bom 504 

a-Lo<al Fund act HI of IS69, See 8~Loc»l 
und "ss-lnamdar-Superior holder- Liability 
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Bombay Acts ( Local Funds Act 11! 
of 1869 )-S. %~Oontd. 

An InamcUr is a supeiior holder withm the 
definitions of Regulation XVI i of 1 ind Bom 
bay Acts I of 1S65 and V of IS 79 He la theie 
fore, the person primarily liable to pay the Local 
Fund ceas under bee 8 of the Bombay Local hand 
Act III of 1869 

Ifaere is no provision of law entitling an In im 
dai to charge for his expenses m collecting the 
cess Tile Secretary of State for India v 
Balvant P J 1892 p 2S2, 17 Bom 422 

Notes —Ref ^6 Bom 604, 28 B>m 74 

4— S 8— Chief of l^atdi-— Right to pay (css to 
Government and collect it from jiwakdais snpeiior 
holders — Bombay Act V of 1 S7 t 

The plaint il’s ancc^ton as the riilin„ Chief of 
Patdi, granted to defendant « ancestors the village 
of Kamijala 48 jwak giias When in 180 1 the 
Act III of I '^69 was passed which empowtud 
Government to kvy from all hnds the locd fund 
cess, it was decided that Karniiala was one of 
the villigesof tl e Pafcdi S'tat^ th*^ cess upon it 
was fixed on the old Aumal rate iSinee that time 
down to 1884, the reverui oAk ers levied the cess 
m the first place from the Patch Chief who m his 
turn, levied it from the defendants In 1884, the 
Local Beards Act vas passed and then disputes 
arose as to whether assistance was to be given to 
the plaintiff m recf venng the local fund ecss 
from the defendants, this resulted in the decision 
of the Bombay Government that the defendant 
and not the plaintiff must be held to he superior 
boldeis responsible to Government for the local 
fund cess This decision was communicated to 
plaintiff on the 24th Apnl 16S8 and was after 
wards upheld by the Secrctaiy of btate Plaintiff, 
thereupon filed the suit for a declaration that de 
fendants were the superior holders and had no 
right to pay the local fund cess diiect to Govern 
ment and that he was entitled to pay the same to 
Government and recover it from the defendants 
and for recovery of the cess which he paid from 
1888 to 1896 (1) that the plaintiff was notan 

^ootopant’ either generally or under the Bombay 
Land Revenue C'Kie for he was not m occupation 
of the lOrUd and the term under the Bombay Land 
BeTbfitie Code fs applicable to unalienated land, 
nOr pi«in*’i|| Superior holder’ undeir the Bom- 
bay Land fevenne podoi sCnea the worda at the 
^ endnf the of % % imnlay Aot| lU 


Bombay Acts-( Local Funds Act HI 
of 1869 l-Cowc/ci.-S. Q-Ooncld. 

of 18b9 flo not control the preceding portion of 
the pii vraph and the word ‘all’ before ‘superior 
bolder does no* extend the meaning of the latter 
term Gordhntilal v SH Suraj MaUL 

4 Bom. L R 299=26 Bom S04 

Bombay Mahomedan Law-Endow- 
ment Ac' IV of 1864, 

See Mahomedan Law- Endowment. 

Bombay Acts cMamlatdars’ Courts 
Act III of 1876.1 

Sec Mamlatdars Courts Act, 

Bombay Mamlaldar’s Courts Act 

V of 1864. 

See Mamlatdai’s Courts Act 

Bombay Master and Servant Act 

VI of 1863. 

See Vaster and Servant 

Bombay Minors’ Act XX ol 1864. 

Notts — Rep , Act VIII of 1890 
Bombay Minors (Act XX of 1864) 

Sec (1) Minor — Bombay Minors’ Act, XX of 
1864 

(2) Bom Civil courts Act 

(8) Oertilicate of Administration, 

(4) Costs 

1 — Minors Act (XX of 1864) S 18— Immovc- 
abte property. 

i ho expression ‘ immoveable property’ m S.18 
of Act XX of 1864 means immoveable proper^ 
of any oharactei oi kind, whether held by tl^a 
mmur as owner or mortgagee or in any other 
right The effect of S IS of Act XX of 1864 is 
that the moment it m ascertained that a mlnof 
has some right to or interest m immoveable pio- 
perty, his administrator cannot sell it so te ^ 
that light or interest goes without the pr#vfofti 
sanction of the Court Battaram. v 

(1903) 5 Bom L R 916=28 mm 

Bombay Municipal Act cil of ISfiP. 

See Service Tenure 

X^B 2-Bombay ActlY of l86T.H|#|li% 
ol Railway 0 mpany lor rates and 
The Great Indian foniMnla 
which, under an #1^ te?#mment 
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Bombay Acts ( Municipal Act 11 of 
1865 )-OoncM.-S. 2-Ov> Hd. 

bold the land upon which their railway is con- 
structed free of rent for ninety-nine years, are oc- 
cupiers only, and not owners, of such land within 
the meaning of 8. 2 of Bombay Act 11 of 16G5, 
and are therefore not liable to be rated as owners 
of the ground used by them for the purposes of 
the railway within the city of Bombay. Principles 
upon which railway companies are liable to he 
rated considered and laid down. Justices of the 
Peace foi* the City of Bombay v Great Indi- 
an Peninsula Railway Company. 

9BHC217. 

■— Ss, 4> and 11. 

See Right of Suit — Municipal Otlicers, Suits 
Against. 

— Ss. 131 and 160. 

Sec Injunction — Special Cases— Public OjfB- 
cers with Statutory Powers. 

2 — S. 240 — Ejectment, Suits for— Suit for 
mesne profits of land for which plaintiff sues in 
ejectment. 

Bombay Act II of 1865, s. 240, does not apply 
to suits in the nature of an action of ejectment. 

Whether a claim to recover the mesne 
profitsof land for which the plaintiff sues in eject- 
ment comes within the provisions of Bombay Act 
II of 1866, s. 6 B L R Ap 50, and the judg- 
ment of Phear, J., in W R 536, approved. 
Sarabji Naasarvanji Bandas v Justices of 
the Peace for the City of Bombay. 

12BHC250. 

Notcs~Ap: 22 Bom 289 F B, Fol: 6 Bom 580 
Dist.- IS Bom 19;Ref: 16* Mad 317; 8 Bom 
421; 22 Bom m-, 25 Bom 1J2. 

Bombay Municipal Acts III of 1872 
&IV of 1878. 

1. — Ss. 3 (u) 222 and 604— Drains manholes 
—Drains above the surface of ground driven 
through private property— -Compensation — 
Award-Chief Judge of the Bombay Small Cause 
Court. 

A man-hole is included in the expression 
“any other device for carrying of sewage, etc, 
and falls within the term ‘drain’ as defined in S. 

3 (u) oi the City of Bombay Municipal Act 1888. 

The expression “the Commissioner may carry 

any Municipal drain into, through or under 

any land whatsoever within the city” covers a 
drain which is ahoyve the surface, of the ground, 


Bombay Acts (Municipal Act III of 
1872 & IV of 1878 ) S.3-Oontd. 

The words “into, through or under”, are meant to 
include drains, passing over the land. 

Reading Ss. 222 and 504 of the City of Bom- 
bay Mimcipal Act, 1888, together, it is plain 
that the ohject of the Act, is fhat, if any damage 
is done or any portion of a man’s property is 
taken away by the Commissioner’s action under 
S. 222, the amount of compensation should be 
assessed under section 504 of the Act by Chief 
J udge of the Small Cause Court, Bombay. 
Dattaraya Balwant Chitnis v The Municipal 
Commissioner of Bombay 9 Bom L R 1321. 

2. — S. 3 cl (w) — Street— Passage kept open 
having houses on both sides of it. 

The owner of a large piece of land divided it 
into several small building sites which were sold 
to different persons. These sites were ranged on 
either side of two proposed roads, which ran 
through the land and which touched a high road 
at the one end and a dead wall on the other. Each 
of the purchasers entered into a covenant with 
the owner whereby he agreed to prepare and keep 
free for passage so much Of the road as lay in 
front of his site. Under these circumstances, 
the question arose whether the proposed road 
fell within the meaning of the term “ street” as 
used in the City of Bombay Municipal Act, 1888. 
Held, that the proposed road would constitute a 
“street” within the meaning of the City of Bom- 
bay Municipal Act, 1888. Municipal 

Commissioner v Mathoorabai 8 Bom L R 
457=4 Cr L J 23=30 Bom 558. 

3. — Ss 33, 34— Indian Specific Relief Act (I 
of 1877), Sec 45— Application to High Court to 
require a public officer to do a specific act — City 
of Bombay Municipal Act (Bombay Act HI of 
1888, as amended by Bombay Act V of 1906), Ss 
33, 34— Municipal election petition— Jurisdiction 
of Chief Judge of Small Causes Court of Bombay 
— Extent of discretion. 

At a general election for Municipal Council- 
lorship for a ward in the City of Bombay, eight 
out of the fifteen candidates were declared duly 
elected. A petition was then presented to the 
Chief Judge of the Bombay Court of Small 
Causes, under S. 33 of the City of Bombay Muni- 
cipal Act 1888, praying that the election of the 
eight Councillors or of one or more of them 
might be set aside and a scrutiny held. The 
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Bombay Acts (Municipal Act III of 
1872 & IV of 1878 ) S. 33, 34-( 

inquiry was held and the election of two out of 
the eight successful candidates was set aside. 
The Chief Judge then came to the canclusion 
that under S. d3 he was only empowered to con- 
sider the claim nf the ninth condidate, who 
obtained the next highest number of votes to the 
candidates returned as elected, but,;a8 a valid 
cause of objection existed to his being declared 
elected, he declined to direct that candi- 
date should be deemed to be elected. He 
farther held that as there was no other can- 
didate who could be deemed to be elected, pro- 
ceedings for filling up the two vacancies would 
have to be taken under S, 34 of the Act. The 
applicant who stood tenth on the list of candi- 
dates applied to the High Court, under S. 45 of 
the Specific Belief Act, 1877, asking for an order 
that the Chief Judge to proceed to direct under 
S, 33 of the Bombay Municipal Act, that the 
applicant should be deemed to have been duly 
elected, 

Held^ that as S. 33 had been held to empower 
the Chief Judge to set aside the election of any 
number of Candidates returned as elected, there 
was nothing repugnant in construing the section 
as empowering him to fill up any number of 
vacancies so created from the list of unsuccessful 
candidates subject to the provisions of tbe section. 

.HeZf/, further, that the Chief Judge should 
therefore, proceed to place the unsuccessful 
candidates in order of valid votes. The two with 
the highest number of valid votes against whom 
no cause of objection can be found should be 
declared to be elected. If only onC is (|uahfied 
then proceedings for Hling up the vacancy or 
vacacies would have to be taken under s. 34 of 
the City of Bombay Municipal Act, 1888. 

The High Court of Bombay may under S. 45 
of the Specific Belief Act of 1877 make an order 
requiring any specific act to be done or forborne 
within the local limits of its ordinary original 
civil jurisdiction, provided that (a) an applica- 
tion such order be made by some person whose 
property, franchise or personal right would be 
injured by the forbearing or doing (as the case 
m«ty be) of such specific act; and (b) that such 
dP|ng or forbearing is. under any law for the 
(imo being force, clearly incumbent on such 
Court in its publio character. . 


Bombay Acts {Municipal Act III of 
1372 & IV of 1878) S. 33, ZA~G.ncid. 

An application under sub-sec I of 8, 33 of 
the City of Bombay Municipal Act 1888, should 
name the persons whoso election is objected to. 

Snb-sec. 2 of S enacts what the Chief Judge 
is to do when an application is made under sub- 
sec. I. He has to make such enquiry as he may 
deem necessary and — 

(I) If he finds that the election was a valid 
election and that the person whose election ii 
objected to is not distpialified, he shall confirm 
the result of the election, 

(2) If the Chief Judge finds that the person 
whose election is objected to is qualified for be- 
ing a Councillor, he shall declare such person’s 
election null and void. 

(3) If the Chief Judge finds that the election 
is not a valid election, he shall set it aside. 

Under S. 33, sub-sec (2), it is not the candi- 
date with the next highest number of votes 
whom the Chief Judge shall declare to be deem- 
ed to be elected, but the candidate with the 
next highest number of valid votes and against 
whose election no cause of objection is found. 
The Chief J udge is entitled to presume that all 
the votes in favor of a candidate as declared by 
the Commissioner are valid, but if a vacancy has 
to be filled, all the unsuccesssul candidates are 
open to attack, and the last on the list may 
prove to be the one with the next highest 
number of valid votes. 

The change effected in sub Sec 2 to S 33 by 
Act of 1905, enables an applicant to apply to the 
Chief Judge for a dicUration tbat any of the 
unsuccessful candidates should be deemed to be 
elected. Sharafaly Mamooji 

12 Bom L R737«34 Bom 659. 

4— S. 163— Compensation — Frontage land 
— Fifteen per cent, addition to compensation not 
allowed.— 

A certain mosciue in Bombay was abutted on 
the north, west, and east by Public streets. In 
December 1886, the Municipal Qommissfonori 
pursuant to s. 166 of the Bombay Municipal Acts 
111 of 1872 and IV of 1878, required the trustees 
of the mosque to set b»ck the building on tie wdd 
three sides for the purpose o| ItopiO'Hrig tiie 
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Bombay Acts-dWunicipal Act lil of , 
1872 & IV of 1878) S.163 '"CuHCld, 


public stfeets. It was contended that the amouiit 
of compensation to be paid to the trustees was to 
be measured by the loss of rent which they wnuld 
have received for certain rooms which they had 
proposed to build on the land in question. Held 
that the words of s. 163 ot fhe Municipal Acts JJl 
of 1872 and IV of 1878 weie intended to ensuie 
compensation to the owner for every sort of 
damage, and not to restrict it to compensation fur 
such damage as he might by his own arrangetnent 
reduce it to. Compensationbecomes due under th#* 
section as soon as the Oorporation takes possession, 
which is when the owner begins to build, and 
there being no words in the section to show a 
contrary intention, the compensation must be 
assessed according to the state of things then 
existing, and not upon the basis of what the 
owner may have it in his power io do towards j 
diminishing the damage which would otherwise 
result to him. Ueld^ also, that in cases of 
compensation granted under s. 16H of the 
. Municipal Acts 111 of 1872 and iV of 1878, the 
addition of 16 per cent cannot be allowed. 
Municipal Commissionci* fof the City of 
Bombay y. Patel HajiMahomed Janu. 

^ ^ , 14? Bom 292, 

ffotes.— Fol: 18 Bom 184. 

5 S, 196 — Obstruction — Power given in Act 
for public benefit— Construction of Act. 

—The eaves of certain buildings belonging to 
the plaintiff projected over the public road. On 
the 17th May 1886, the Muuicipal Commissioner 
of Bombay gave notice to the plaintiff requiring 
him within thiity days to remove the said eaves 
as beings a projection, encroachment, or obstruc- 
. tion ” within the meaning of s. 195 of Acts JH 
of 1873 and JV of 1878. The plaintiff thereupon 
filed this suit, praying for an Injunction against 
the Municipal CommissiAner. The eaves in ques- 
tion projected to the extent ot one foot eight 
inches. The width of the road in front of the 
buildings was about forty feet, and the length of ' 
the eaves varied from seven feet to nine feet two 
inches above the road way. At th^ time this suit ( 
was filed there was an open drain or gutter one 1 
foot three inches wide, running along by the side 
of the plaintiff’s buildings and between them and F 
he road. That gutter, however, suhseqrontly k 
to the filing of this suit, but before the hearing ^ 

was covered over, and so much additional width ? 
was thereby added to the road, //m that the t 
eaves constituted an obstruction within the s 


Bombay Acts ( Municipal Act III of 
1872 & IV ofi878}-o’or<cid-s.i95-Oonci{i. 


t meaning of the above section, and that the 
> Municipal Commissioner was entitled to remove 
1 them. ^ Under the above section, the question to 
1 be decided is not whether there is a real practi- 
I cal inconvenience to the public traffic in the 
[ street. Those are not the words used in the sec- 
' if that was the intention 

f f Legislature, it would have been ex- 
^ pressed Where an Act g'ves power to a munici- 
; palitj or corporation for the public benefit, a 
• more liberal construction should be given to it 
than where powers are to be exercised merely for 
private gain or other advantage. Ollivant v 
Bahimtula Kur Mahomed. 12 Bom 474. 
Notes.— Kef: 19 Bom 212; 27 Bom 221. 
a-Sch. B.-Spirits, -Toddy juice.— 
loddy juice, whether in a fermented or un- 
fermented state, is not “ spirits ” within the 
meaning of Bombay Act ill of 1872, and is 
therefore jiot liable, on importation into Bombay, 
to a town duty of annas 4 per gallon imposed on 
spirits by schedule B of that Act. Harmasji 
Kansetji v Peddep 12 Bom 199. 

Bombay Municipal Act III of 1888. 

„ Universify buildings— 

Building occupied for obaritable purposes— Oha- 
Htable purposes-HIat. 43 Eliz,, o 4-Municipal 

taxation, Exemption from. 

u*’' ooonpisd by the Uni- 

Wall ''-1 the Sir Cowasji Jehangir 

Hall, the Library and Hie Eajabai 3’ower, are 
not Government propeity, and are not include 
m the property for which Government pays a 

Bomhav Munici- 

exemnt fr buildings are 

exempt from_ ta.xation, being ‘•buildings exclu- 
sively occupied for charitable purposes,” within 
he meaning of cl. («) of s. U3 ot the Bombay 
Municipal Act (III of 1888). The words “ehari- 

Ine " -u®'’® « technical mean- 

ingin the I residency of Bombay, and in that 
“ense they include all purposes within the mean! 
mg ef Stat tS Eliz., c. 1 . University of Bom- 
bay V Municipal Commissioners of Bom- 

o o , 16 Bom 217. 

5S.-b. 158 - Tax-Drawback -General con- 
ditions prescribed by the Standing Committee 

limiting right to drawback, 

Bombay Munici- 
pal Act (Bombay Act III of 1888), the foZXg 

general conditions were Drescriberl hir w*. 


general conditio^a v7err;r7Bc;red'’b; the^! 

drLCk oftte'Iensr i’'®'®’’®"®® cWms for 
property tax leviable in 
ilembay. — (0 Except with the sneciil 
lion of the Con raisslouer, no claim f« *ra«fhrt 
Shall be encertained unless lubmftted to the 
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Bombay Acfs-( Municipal Act III of 
1888 ) S. \h%-GoMU, 

Commissioner not less than thirty da js before 
the commencement of the half-year to which 
such claim relates. (2) Drawback of the one- 
fifth part of the gjneni tax shall sanctioned 
by the Commissioner in cases falling within 
either of the following classes and in no others 
Chawls or buildings let out for hire in 
singl<» rooms either as lodging or go lowns for the 
storage of goods. (/;) Properties which, in the 
opinion of the Commissioner, are usually or fre- 
quently vac in t either wholly or partially. (3) 
Fo sanction for drawback shall extend or apply 
to any floor on which trade or manufacture is 
oamed on, or any goofs are soid.” The Com- 
missioner having refused to sanction a drawback 
of the tax leviable on certain properties of the 
plaintiff on the ground th it they did not fall 
within the terms of the above conditions, the 
plaintifiE filed this suit. It was contended on his 
behalf that the second and third of the above 
conditions were bad, and that the standing com 
mittee could not by 8 3«called general conditions 
limit or curtail the right given to tax-payers by 
a. 158. //cZri! that the conditions prescribed by 
the Standing G)mmittee were not //Zf/v/ n/rs, 
and that the Commissioner was iiistihed m re- 
fasing the drawback. Goverdhandas Goculdas 
Tejpalv Municipal Commissioners of 
17 Bom 394. 

3.— Ss. 222, 265— Water works— Municipality 
of Bombay-Eight to enter on land of Railway 
Company to lay pipes, etc.— lUiiway Act IX of 
3890, 8 12 — Accommodation works. 

Under the Bombay Municipal Act (Bombay 
Act 111 of 1888), the C >rporation of Bombay has 
the right, for the purpose of supplying the ci’^j 
with water, toentempon land belonging to other 
owners, to make connections between the main« 
and to lay the pipes forming the connections 
through or under such lands without the owne. s’ 
permission, though not without giving them rea- 
Bonabie notice in writing, mid, also, that s. IS 
I'of the Railways Act (IX of 1890) does not ex- 
dttde the above right of the Corporation of Bom- 
bay fee enter on land belonging to the Great 
Indian Peninsula Railway Company for the said 
putposcs. Great Indian Peninsula Railway 
T Municiipal Cor poratinn of Bombay. 

23 Mad 358. 

Municipal Commiwioner— . 


Bombay Acts-rMunicipal Act III of 
1888 ) S. 222 ^Ooncid^ 

Drainage-Ocoiipied house-New buildinga-Right 
of entry-Discretion vesfed in the Municipal Com- 
missioner-Powers of Court to interfere in the ex- 
erciae of such discretion. 

The Municipal Commissioner may, if he thinks 
fit, cause any work, described in 8 . 231 of the 
City of Bombay Municipil Act, 1888, to be exe- 
cuted and he is authorised by s. 488 of the Act 
to enter upon any land to do so. The Court has 

no power to interfere in the exercise of his dis- 
4 *'!.’ ^ Municipal Commissioner, under 
the Act, nnless it is made to appear that the 
Municipal Commissioner is not acting in good 
faith but for some sinister or collateral purpose. 
The legislature lias vested in the Municipal Com- 
missioner a discretion and the Court will not 
mterfere in his exercise merely because the oh- 
jeet m view miy be carried out in some other 

S.23I of the Act applies to houses occupied a. 
well as to new buildings. The object of both 

0 the ss. 331 and 234 is *• the effectual drainage” 
of the buildings. S. 231 is meant to apply to 
existing Imuses with possibly existing drains- 
»na 8.231 is meant to apply to hoiis^ newly 
erected or re-bi.ilt. Gangjibhoy y Muni- 
eipal Corporation of Bombay. 

1 Bom L R 78*. 

4. -S. 248-Pszendar_Liability to provide 
privy accommodation -“Owner”. “Premises” Con- 
sfcruction of statutes. 

A faxendar i. not the person liable, as owner 
Of the premises, to provide privy accommodation 
mder 8.218 ot tiio B.mibay Municipal Act (Bom- 
bay Act I, I of ,« 88 ), the beneficial owner of the 
house built on the fazendar’a land being “ the 

owner” within the meaning of the section. Z 

Kannde. J.— The word “p.emiaes” ip . 040 .. 

Municipal Act is us -d with reference to tbf 

building to which the privy bHongs. 

20 Bom 61 , 7 , 

5. — S. 249-The words “ate employed” an 
pearing in sfetion 249 of the Bombay Mupyi ’ 
Act refer to employment of any kind or fat ^ 
length of time. Municipality of Bofaltaar y 

Ahmedbhai ^aWbbJioy. 


- 
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Bombay Acts-(MunicipaI Act III of i 
1888 )S. 251. 

6— S. 261~A (a)— Water closets — Building: — 
ConstracHon— “Directly over, und'ir or directly 
below.” 

The words “directly Over or directly under, ” 
in S.261-A, clause (a), mean not Only in a direct 
line vertically above or below, but also in con- 
tact with or directly adjacent to. 

It is, therefore, permissible to erect a build- 
ing, wherein a water closet is vertically above or 
below any residential quarter, provided that a 
bath-room intervenes between them. Sir 

Currimbhoy Ebrahim v The Municipal 
Commissioner of Bombay. 

11 Bom L R 1167=34 Bom 496, j 

7, — 297 — Provision to make public street 
Regular line of street Subsequent alter- 
ations. 

Under the provisions of S. 297 of the City of 
Bombay Municipal Act, 1858, a line can only be 
once prescribed as the regular line of the street 
and it is not competent to the Municipal Com- 
missioner to alter from time to time the line 
once prescribed Essa Jacob v Municipal 
Commissioner of Bombay. 25 Bom 107 « 

2 Bom L R 810. 

Notcs.—Ref: 27 Bom 22 1. 

— ss. 298, 299 &:30l. 

See Appeal — Bombay Acts— Bombay Muni- 
cipal Act, 1888. Case (3^2). 

18 Bom 184. 




S.-Ss. 298, 29P,& HO ^-Compulsory acquisition of 
land— Set back — Compensation paid to owner for 
land with buildings— Basis of valuation of land. 

Where in a case of set back, land with build- 
ings thereon was taken up by the Municipal 
Commissioner from a private owner under Bom- 
bay Act III of 1888, 88 298, 29y and 301:— 
that the amount of compensation awarded to 
the owner should be calculated with regard to 
the price given within a few years previously for 
land of a similar chai icter in the immediate 
neighbourhood of the land in question. 
also, that the addition of 15 per cent, could not 
be allowed. 14 Bom 292, followed. 

Municipal Commissioner forth*» City of 
Bombay v Abdul Huk. 18 Bom 184. 

flofeB.-Ref : Ip Bpm P B 907, 


Bombay Acts-( Municipal Act III of 

1888 ) S 342. 

9. — Ss. 342, 527— Notice-Smt for injunction 
— Reconstruction — Repairs— Regular line of the 

street — Public Officers Prompt execution of 

duty. 

S. 627 of the City of Bombay J/unicipal Act 
does not apply to a suit %o restrain a Municipa- 
lity by injunction from doing an act which is 
threatened but not done, 25 Bom 142 followed. 
It is of importance that public officers should 
not be encouraged to sleep at their posts and 
postpone the fulfilment of their duties in the 
expectation that their delay will be condoned 
and their demands conceded, whatever may 
have been the lapse of time of the change of 
circumstances. The word “reconstruction” as 
used in H. 342, Cl (d) of the City of Bombay 
Municipal Act, has some other ^^‘lement than 
that of additions, alteration or repair. If the re- 
pair is of an ordinary and casual character, it 
IS not reconstruction of auy portion of the 
building. If, on the other hand, the repairs are 
of a more or less substantial character, affecting 
the stability of th * building, it is reconstruction 
whether the repairs are done inside or outside 
the house. In each cas«, it is a question of 
fact whether the partial works done with 
reference to a building are mere repairs or one 
of reconstruction of a portion of the building. 
The di fterence between repairs and reconstruc- 
tion IS one of degree, and can be made out 
by finding whether wha^* has been done adds 
to and was intended to ad 1 to the stiuctural 
capacity of the building. Dewakabai v The 
Municipal Commissioner of Bombay. 

6 Bom L R1028. 

10. — Ss. 349 -A, 349 B— Interpretation of the 
sections regarding the height up to which build- 
ings could constructed —Permission of the 
Municipal Commissioner when necessary — Pow- 
ers of the Advocat*^- General to interfere in cases 
of public nuisance- Advocate-General has some 
powers as the Attorney General in England — Oiv 
Fro. Code (Act V of 1908), S, 91 — Powers of Ad- 
vucate General limited under this section — Man- 
datory injunction will be granted against a pri- 
vate individual if public nuisance persisted in. 

Section 349- A of the City of Bombay Muni- 
cipal Act governs and eontpcig s. B cf th^ 

4ot, 




833 


DESAl’S UBNT. OIVIL DIGEST 1811-1912 


834 


Bombay Acls-( Municipal Acl Hi of 
1888 )-Ss. 349 A, 349 Q -Coned. 

The words except with the written permis 
sion of the Commissioner ‘ m s. not onlj 

apply to the special case mentioned in that sec- 
tion but also to each ot the cases, provided foi in 
s. 349-B. Both the sections on combining would 
mean that, 

(a) no building shall exceed seventy feet in 
height. 


Bombay Acts-(Municipal Act III of 
1888 j-Ss. 349 A, 349 B. •^(Joncid^ 

No mandatory injunction against a private 
individual for what is a mere nmsace in law will 
he granted except where it has been created and 
persisted in defiance of local authority and that 
local authority has not sufficient power to enforce 
compliance with law, The Advocate Geti- 
eral of Bombay v. Haji Ismail Hasham, 

12BomLR IndCasRlS* 


I 

f 

i 

I 

1 


(b) in streets not exceeding twenty* six feet 
in width no building shall exceed in height one 
and a half times the width of the street; 

(c) in streets exceeding twenty six feet but not 
forty feet in width, no building shall exceed 
forty feet in height, and in all otliei cases 
building shall exceed the width ot the stieet iti 
height, except with wiitten pei mission of the 
Commissioner. 


18.— City of Bombay Municipal Act (Bom 
Act III oflb88), S, 351 —Municipal Oommis- 
sioner-Powai to remove objectionable structures- 
Exercise of the power — ‘Appear’ interpretation of 
— Danger, kind of, contemplated by the section- 
Di'*cretion vested in the Commissioner— Court’s 
inleiference with the discretion— Commissioner 
can act thioogh agent — Bight of the party to be 
heard in answer to his notice - Injunction to res- 
train Commissioner fioin pulling down a build- 


I If the permission is given to build, any pei- 

I son may, as a matter of right, hudd, to the pre- 
scribed heights relatively to the streets on whwh 
the building faces, without having recourse to 
the Municipal Commissioner at all. In, any cast 
in which permissiun is granted, it is desired to 
exceed those prescribed heights or the geneial 
maximum height, the Municipal Commissioni r‘s 
written permission must be obtained. 

The opening words of s, dl9-B suggest that the 
rules in that section are intended to be a guide to 
I the Commissioner m the exercise of his dis^rc- 

> tion, rather than an imperative command. 

f The intention of the legislature expressed m 

Ss, 349'A and 349-B was to confer upon the Com 

S s miEsioner a power to grant permission in writ- 

ing in ’all exceptional and proper cases for the 
^ erection of buildings beyond the prescribed 

heights. 

The Advocate General represents in this Pre- 
sidency the Attorney- General in England and 
has all his powers. 

In case of constructive public nuisance or 
p public nuisance in law— meaning that which is 

only wrong because it contravenes the provisions 
of at ^4ct— the Attorney-Genarars special 
pOWtt extends in JUngland. Ho such power can 
be drived frott Sj 9l of the Code of Civil Fro- 
wbioh is loms restrioted to pubU<| nui- 
It faoi 

BO.C 53 


ing. 

The primary object of s. 351 of the City of 
Bombay Municipal Act, 1888, is the safety of the 
public, to secure which 'the Gomniissioner must 
of necessity be mven very wide powers. But it 
does not follow that those powers must be exer- 
cised arbitrarily and without due consideration of 
the provisions of the section and the right of in- 
dividuals. In tlie first place, it must appear to the 
Commissioner that a structure is in a ruinous 
condition or likely to fall or m any way danger* 
ous to any person occupying, resorting to or pass- 
ing by such structure. He may next by written 
notice, require the owner or occupier to pull 
down, secure, or repair it. 

The word “appear” in the section does not 
involve “appears to the eye.” It is sufficient if 
it appears to the Commissioner on the repre- 
sentations of a competent officer whose duty it 
is to make such representation. But, the Com- 
missioneCs action when “it appears*’ isjhdldi^ 
al,so that he must exercise his discretion in deter- 
mining what action should be taken. 
not satisfy this test, where he merely signs 
notice which is sent to him by the 
Engineer, because it has previously betp, 
by that officer. It is only by aid of a ftetlbm 
it can be said that a notice signed !n fife 
by the Commissioner com pBes wifi fhi llnrtnt* 
which should be consid^r^ aiannfiel ftilow 

cmm. It ii nol #1 mm «me !i 
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Bombay .Acts (Municipal Act III of 
1888) S. 354 -Contd^ 

cannot deprive the person served with it of bi«i 
right to object, unless the legislature, has clearly 
deprived him^of such a right. 


Banger means peril, risk, hazard, exposure 
to injury from pain or other evil, and can vary 
in degree, according as the apprehended injury 
is expected to occur at once or at some future 
time. S, 364 applying to all degrees of danger 
and prescribing various precautionary measures 
to be taken to prevent injury resulting there- 
from, it follows that first the degree of danger 
must be ascertained and then the appropriate 
precautionary measure prescribed. 

Biscr6tion must not he arbitrary. The veiy 
term itself standing and unsuppoited hy cir- 
cumstances imports the exercise of judgment, 
wisdom and skill as contra-distinguished from 
unthinking folly, heady violence of rash injustice. 

The legislature has vested in the Commis- 
sioner a discretion in the matter (s. 364) and the 
Court would not interfere in his exercise of it. 
merely because the object in view might be car- 
ried out in some other way, nor would it lightly 
impute to him bad faith. But, the Court is, in 
the first instance, entitled to inquire whether 
the discretion has been exercised. The discre- 
tion has to be exercised, first in coming to a 
conclusion, as to the state of the structure, and 
then in fixing upon the remedy. 

It is obviously impossible for the Commis- 
sioner to inspect all structures that are suspect- 
ed of being dangerous. Therefore, it is a suffi- 
cient exercise of his discretion, in deciding what 
structures are dangerous, if he appoints a com- 
petent person to represent to him what struc- 
tures are dangerous. But, if a notice is issued 
based on the representation of such a person, 
it is open to the owner to prove that that person 


has not exercised his discretion or has been 
actuated by improper motives in prescribing 
the steps to be taken. 


If the owner can prove to the satisfaction of the 
Court that his house was not in such a danger- 
ijipditjon to lyairaiHt %n order to pull 



Bombay Acts- (Municipal Act III of 
1888 )-S. 354 ••Voncid, 

it down, that would be prima facie evidence, 
that thp person appointed by the Commissioner 
had not exercised his discretion. 

When the Commissioner has per force to act 
on the advice of his expert advisers, it must be 
proved that they decided judicially what advice 
they should offer. If they did not, the provisions 
of the section have not been complied with. In 
other words, the Commissioner can exercise his 
discretion through an agent; but it follows that, 
if the agent has not exercised his discretion, 
neither has the Commissioner. The Commis- 
sioner has the opportunity to remedy this when 
the owner complaints. 

Under certain circtmstances, the safety of 
the public must be considered in priority to the 
right of private individnals as in the case Of im- 
minent danger; but, where there is no sugges- 
tion of imminent dangei the person affected is 
entitled to be heard as a matter of common jus- 
tice. (15 Pa. St. 304 Foi). 

LalbaiTricamlal vThe Municipal Commis- 
sionerfor the City of Bombay. lOBoiti 
LB 821 = 33 Bom 334=3 Ind Cas 361. 

19~S. 381— 'Commissioner's power to require 
the owner to fill up low ground. 

Section 381 of the City of Bombay Municipal 
Act, 1888. empowers the Commissioner to require 
the owner of low ground to cl^^anse and fill up 
the same; but it does not permit him to issue an 
order that an indefinite quantity of low 
lying ground shall be filled up much less that it 
shall be filled to some particular level or filled up 
with sweet earth or that it shall be sloped in 
a particular direction. 

Municipal Commissioner of Bombay v Hari 
Dwarkoji 1 Bom L R 518=24 Bom 125. 

20— S. 394'-Premises-Buildings-Open ground: 

The word ‘premises’ in S. 394 of the City of 
Bombay Municipal Act, 1885, is not limited to 
•buildings' but also includes open ground. S B. 
Master v Dharamsi Jetha 3 Bom L R 486. 

21-22-S.461 (d)— <Bje-law restricting the height 
of buildings on a site previously built upon— 
Validity of such bye-laif, 
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Bombay Acls-cMunicipal Act III of 
1888 )-S. 394 

The Municipality of Bombay has power, under 
s. 461, cl. (d)^ of Bombay Act III of 1888, to make 
a bye-Hw restricting the height of a new build- 
ing erected on a site which had been prewo isly 
built upon. Municipality of Bombay v 

Sunderji 22 Bom 980. 

23 — Ss, 504-, 527 and 30 1 — Land taken 
by the Municipality for street improvement — 
G)mpensatioa for land taken—Dispute as to 
amount of oompensation—Notice of suit- -Limita- 
tion. 

in 1891 the Municipal authorities of Bombay 
gave notice* to the plaintiffs under s.S09 of Bombay 
Act III of 1858 that they requried 23-30 square 
yards of the plaintiff’s land for street improve- 
ment. On the 14th December 1891, the plaintiff 
gave possession of the land to the municipality, 
and on 27th January 1892 claimed its. GO pei scjuare 
yard as compensation.By letter dated 23rd Febru- 
ary 1892, the Municipal Commissioner (without 
prejudice) offered Rs50 per square yard as compen- 
sation, and stated that, on the plaintiff producing 
the title-deeds and papers to establish his title, 
the necessary documents in connection wdth the 
payment would be prepared. Nothing further took 
plact in the matter until the Lith February 1894, 
on which date the plaintiff wrote a letter to the 
Municipal Commissioner, in which, 'without men- 
tioning any sum, he requested the payment of 
the amount which might be due to him as com- 
peniation for his land taken by the Municipality. 
The Commissioner refused to pay the compensa- 
tion, contending that the plaintiff’s claim was | 
time-barred. The plaintiff thereupon brought this ! 
suit claiming Rsl,165 (being at the rate of Rg.lO per 
square yard) as compensation for the land taken 
by the defendant or in the alternative for that 
sum as damages for the breach of contract to pay 
purchase-money for the land.The defendant plead- 
ed (1) that notice under ». 627 of the Municipal 
Act (Bombay Act 111 of 1888) was necessary be- I 
fore suit filed; and ( 2 ) that the suit was 
barrad by limitation. The Chief Judge of the 
Hmall Owse Court found for the defendant with 
costs, and dismissed the suit contingent on the 
©pinion of the High Court, On a case stated for 
the Sigh Oourt—jBT^W ( 1 ) that notice under 


Bombay Acls-( Municipal Act 111 
ofl888)-S. 504 Gomid. 

of Bombay Act 111 of 1888 was nOt necessary, 
that section not being applicable to suits brought 
to enforce payment of compensation under s, 301 
of the Act; (2 ) that the suit was not Imrred by 
hmitation.Pcr Farpan^J . — A suit against the Mu- 
nicipality of Bombay for compensation for land 
acquired by the Municipality under s. 299 of 
Bombay Aer, III of le88 is not an action Of tort 
or quasi-tort, but a simple action for the 
price of land which the terms of s. 301 of the Act 
impose upon the Commissioner to pay. The obliga- 
tion to pay that price is of the same nature, f 1) 
whether the owner assents to the valuation of 
the land placed upon it by the Commissioner; (2) 
whether the value is determined by the Chief 
Judge of the Small Cause Court ; or (3) whether 
it is left undetermined. S. 527 does not apply to 
any of these three cases. In all of them the 
obligation to pay is imposed by 8.301, and does 
not arise from the manner in which the amount 
of the price to be paid is arrived at. 8. 504 pre- 
scribes the only mode in which, in case of dii^ute, 
the value of the land can be determined. If the 
owner of land disputes the Commissioner’s valua- 
tion, he must apply to the Chief Judge of the 
Small C luae Court within a year. If he does not 
do so, the result is that he loses the power of effec- 
tually disputing the Commissioner’s valuation, 
but docs not lose his right to the amount of the 
valuation. The owner of land has a remedy inde- 
pendent of the provision of s. 604. That section 
only deals with cases where there is a dispute as 
to the value of the land, and leaves untouched 
those cases where there is no such dispute, but 
where the Commissioner for some reason declines 
to pay. In such cases the owner is left to his ordi- 
nary remedy, no special mode of procedure being 
prescribed. Cases in which there has been a dia- 
I pntc, but in which the owner abandons his claim 
! to dispute the valuation of the Commissioner, fall 
I within the latter category. Muacklal 
V Municipal Commissioner of Bombay 

19 Bom^fOX 

Notes— 25 Bom 316. Fol: 20 Bom 697. 

* 

24.— 8 627 — Suit for damages against Muni- 
cipal Commissioner— Notice shit*— ’What is auf^ 

I ffeient notiioe. 


*1 
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Bombay Acls-( Municipal Act III ol 
1888 >-S. b27~Cmtu. 

The plaintiffs were owners of a house consist- 
ing of a ground floor and upper story and mea- 
suring 77 feet in length. On the south side of the 
house was a gully, 3 feet 6 inches wide, separat- 
ing it from another upper — storied house. The 
plaintiffs in this suit complained that in January 
1891 the defendant by his servants dug a trench 
8 feet deep, along the whole length of the gully 
for the purpose of laying a drain pipe, and that 
the work was done so negligently that the plain- 


Bombay Acts-(MunicipaI Act III of 

1888)-eOTc, f-S. 527- Ooncid, 

on a contract. The exemption from this require- 
ment, however, does not apply to all suits in con- 
tract as distinct from suits on a contract; since a 
toit may gue rise to a suit in contract. 

RunclihordflsMoMrjee t The Mtiniclpal 
Commissionei? for the City of Bombay. 

3 Bom h R 158=25 Bom 387. 



w 


tiffs’ house was injured and became in such a dan- 
gerous condition that it had to be pulled down. 
The plaintiffs claimed Rs. 3,996 as damages. The 
defendant denied the negligence, and alleged 
that the work was not done by his seivauts or 
agents but, by a contractor. For the defendant 
it was contended that the notice of action given 
hy the plaintiffs under s 527 of the Bombay Mu- 
nicipal Act (111 of 1888> was inbutlicient. The 
notice stated “that one S L, a contractor under 
you, and as such being your agent and servant, 
excavated a trench, etc.” It was argued that this 
was not a good notice, as it only alleged a cause 
of action arising out of tlie acts of the defemlant’s 
servants and agents, and not out of the acts t f a 
contractor. that the notice was bufficient. 

The section only required the notice to state with 
reasonable particularity the cause of action, and 
this was done. The individual by whom the da- 
mage was done was specified, and the acts which 
caused the damage were cleaily set forth. 
Bbondiba Krishnsji v Municipal Commis 
sioners of Bombay 17 Bom 307. 




25.-— Breach of statutory duties— Action- 
Notice-— Action on a contract— suit in Contract- 
Distinction between— Pfocedure Oity of Bombay 
Mnnicipal Act (Bom Act III of 1888;,— Sec 527— 
Municipality— Refund of town duty. 

A person seeking the protection of an Act 
cannot claim that his conduct has any relation to 
the “execution of the Act” if he knowingly and 
intentionally acts in contravention of its provi- 
sions. 

# 

It is an established principle of law that 
notice is not required where the action is brought 


Bombay Native. Law offleers Act 
IV of 1864. 

Notes:— Rep Act XII of 1873. 

Bombay Port Trust Act I of 1873 

Notes:- Rep Bom Act VI of 1879. 

Bombay Port Trust Act (1 of 1873). 

See (1) Injunction-Special-Cases-Public Offi- 
cers with Statutory Powers 1 Bom 132 
0) Libel 1 Bom 477. 

Bombay Port Trust Act VI of 1879. 

Notes;— Rep in pt Act U of 1901; Bom Act 
Hi ot 1886 (As Amended by Bom Act I of 3 *991, 
S 2 (B); Rep in pt and Am; Bom Act I of 1899, 
Am Bom Act 1 of 1883 ; Bom Act 111 of 1883; 
Act VI of 1883; Bom Act hi of 1888 S. 116, Bom 
Act 11 of 1£>1)L 

Bombay Port Trust Act (VI of 1879), 
Ss43 and 62. 

See Sale of Goods 

Bombay Promissory Note Act III 
of 1865. 

See Promissory Note. 

Bombay Public Demanils Reco- 
very Amendment Act I of 1895. 

Rotes:-- Ss 2, J6, 23 (1) JBepin pt Ss i (S), 6 
(2) 7 to 9,14,16,17 (o) 18 to 22, 28 (aj, 
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Bombay Acts-( Public Demands 
Recovery Amendment Act ^OonHd, 

27, 20 aO 32 Am, s 33 and Form 2 in Kch Eep in 
Ft; and am Ben Act 1 of 189T, S 1 (3) Bep Act 1 
of 1903, s 7 (1) (D) Rep in pt Act IV of 1907 
Applied to recovery of rent due to 
landlords. in Bengal Act JLU of 1685 
S 49 L 158-A (ins B D A A Act 1 of 1908 S 
49 ) Declared in force tin he Sonthal Parganas 
Beg ill of 1872 S As Amended By Reg III of 
1890 S 3. 

Bombay Public Demands Reco- 
very Act I of 1897. 

Notes.'-Ss 1, 3 Rep Act I of 1903. 

See Cases underi—Public Demandb Recovery 

Act 

Bombay Regulation 1 of 1800. 

See Ifimitation-Bomha}’’ Rnguhtion I of 1800 
5 W R P C 31; 1 Moore’s I A 1S4 
1 Moore’s I A 414. 

1.- 13-Limitation for redemption of mort- 
gage of land made prior to Act XIV ot 1859. 

No period of limitation was fixed by any Act 
or Regulation for retlemjition of a mortgage 
made prioi to the passing of Act XI V of 1859. 
S. 13 of Bombay Regulation 1 of 1800 did not 
apply to redemption or other mortgage suits 
(18 ll). I Borr 124 and (18821, ^ Borr. ,563 foil. 
Hiralal IcchalalMajiimdar v Narsiial Cha- 
turblmjdas Desai 11 Bom L R 318. 

Regtilation~i of 1808 s 4. 

See Enhancement of Rent- Eight tu Enhance 

Regtilatioa— IV of 1818 s 52. 

See Subordinate Judge, Jurisdiction of. 

Regulation— VI of 1823 

See Damages-Measure and Assessment of 
Bamages-Broach of Contract. 

Regulation— II of 1827. 

Sce(l) Hindu Law-lnheritance-Law GoTern- 
ing Partiohmr Cases. 

(2) Jurisdictiou of Civil Gourt-Oasts. 

(8) Pensions Act s 4, 

(4) Jurisdiction of Civil Court Caste. 

(5) Bimitefciou Aot s 26. 


Bombay Acts-(Ilegulalion II of 
1827 )-S. 5. 

See Superintendence of High Court-Civil 
Procedure Code 1882 s 622. 

1. Reg II of 1827 S.5 — Disallowing omission 
under section D of Bombay Regulation Vlll of 
1827— Appeal to High Court. 

An Administrator appointed by the 
District Judge was ordered to be allowed a cer- 
tain commission. On taking accounts the Bis- 
tde Judge disallowed certain items as not com- 
ing within the order allowing commission. MM 
that the High Court had no jurisdiction under 
section 11 of Bombay Regulation Vlll of 1827 
to modify the order disallowing the items; /teld 
also that the High Court should not in ordinary 
cases burden itselt with appeals about items dis- 
allowed by the Judge below, though it may have 
jurisdiction to pass directions under Regulation 
II of 1827, section 5, clause 2. Chhotalal y 

1894 P J 477. 

—Reg II of 1827 S. 5, cl. (2). 

vSee High Court, Jurisdiction of — Bombay 
—Civil ^ 

—Reg II of 1827 S. 21. 


^ V* wivii vjourr — uaste. 

(0 Eight of Suit— Caste Questions. 

1— Bombay Regulation ll of 1827, S. 21, 01. 
(0 Caste question— Excommunication —Civil 
Court — Jurisdiction 

A suit for a declaration that his excommuni- 
cation by his castemen was invalid and that he 

IS stni a member of the caste is not cognisable 

y Civil Courts. Per Chandarurhar, J: (n i 

declaration of continuing membership of caste 
and consequent right to social privileges is be- 
yond the jurisdiction of Civil Courts. r2) While 
civil rights hang on the validity of the excommu- 
nication, the Court has jurisdiction; but it wMl 
not interfere with the decision of the domestic 
tribunal if it has acted „ JXS 

with natural justice and the rules of the oasle. 

(S) It damages are claimed as for loss of amt* 
or ohar^ter by libel on him, the Cburt has S 
diotion,but no damages will be given If th® qaste- 

men were acting for the piotttsioi of 

their caste iutereats.-Nata Vel|i V. Kerikarii 


I 
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2 — Beadmission to caste. 

No suit will lie for a decree ordering the 
members of a caste to rc-admit a member to 
participation in caste communication and privi- 
leges. Narotam v. Mithalal, 1878 P J 23S. 

3 — Disposal of money paid to Panch, 

A claim by a Mahajan, or headman of a caste, 
to be entitled to the disposal of money paid, ac- 
cording to the custom of the caste, to the Panch 
on marriages, and brought against a member of 
the Panch, to recover money paid to him in ac- 
cordance with that custom, is a purely caste 
question and not within the jurisdiction of the 
Civil Courts. Dodhma v. Khemchand 

1882 P J 377. 

4— Not caste question. 

A claim by a Khot for damages by reason of 
the defendant having wrongfully received cocoa- 
nuts and betel leaves ami a marriage fee from a 
man of the Bhandari caste, and thereby infring 
ing the customary rights or appurtenances to the 
plaintiff’s office of Khot is not a caste (lucstion. 
Aba Raghuji v Dewji, 1884 P J 297. 

5— Suit to recover cooking pot belonging to 
Panch. 

Where the defendant borrowed a cooking pot 
belonging to a certain Mahomedan community 
and refused to return the same to the Panch, held 
that a suit by the Panch who was in charge of 
it on behalf of the community to recover it or 
its price was cognizable by the Civil Court. 
Kasam v. Madubhai, 1896 P J 391. 

6 — Caste question-Questions of religious rites 
or eeremonies arising incidentally. 

The test of determining that a particular 
question is a caste question so as to exclude the 
jurisdiction of the Civil Courts is whether it in- 
volves an “interference with the autonomy” of 
any caste. The circumstance that the right to 
any property claimed depends on the decision of 
question relating to religious rites or ceremonies 
cannot justify the Courts to decline jurisdiction. 
Vyankaji y. Janardhan, 1891 P J 65. 

7 — Caste question. 

Where the plaintiff as the head of a math 
alleged his exclusive right of performing a cer- ) 


Bombay Acts-( Regulation II of 
1827 )-S. 2\-Oonctd. 

tain religious worship and sued the defendant 
for recovery of the perquisites received by him 
by wrongfully performing those ceremonies and 
the defendant contended that he had performed 
that as deputy of the head of another math who 
and not the plaintiff was entitled to perform 
them but neither party alleged that the caste had 
any voice in the matter. Held^ that the suit was 
not barred. Koiti^rswami y. Gurubasaswarai, 

1891 PJ 334. 

-S. 43. 

See (1) Public Servant. 

(2) Subordinate Judge, Jurisdiction of. 


See Pleader— Appointment and Appearance. 

— S 52. 

See Pleader— Pi,emiineration. 

8— S. 62 cl 1, Plsadei s fee on remand.— 

1 nder S. 52 a pleader is not entitled to a 
Iresh fee when a suit is remanded in appeal for 

letnal. Bai Javervahu v. The Sub Collector 
of Broach, 1874 p j 

9— S. 62— On a question raised as to whether 
the basis for the calculation of pleadei’o fees un- 
der a. 62 of Uegnlation I of 1827, should be the 
actual value of the pioperty or the valuation of 
the claim for Court-fees purposes: 

Iheld, that the words of the Regulation point 
to the actual value as the basis of remuneration, 
while the Oourt-fee value in suits of this class 
may bear no relation to thq actual value. 

2 he principle and rule of taxation ought as 
far as possible be such as to secure that the 
successful party should recover from his oppo- 
nent such eosts as are necessary to enable him to 
place his case properly before the Court, and 
this end l!^n best be secured by adopting the 
actual value as the basis the taxation. 

In view of this conclusion, it will in future 
be right for the real as well as the Court-fee 
value to be stated on every plaint and memo- 
randum of appeal, and, in case of dispute, for 
an issue to be raised as the real value. 

Mehepbai v. Magatichand, 7 Bom L 1 131 

s«29 Bom 289. 
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Bombay Acts-( Regulation II of 
1827 yConnd^S. 52 -Goneld, 

Bom. Reg.B of 1827— S. 52 — Taxation, 
principles of: — See Taxation, Principles of. 

— 8 . 54 . 

See Pleader — Appointment and Appearance. 

10-S. 65 —Pleader — Misconduct — Discfpli- I 
nary jurisdiction — High Court.—* 

Pleaders are a privileged class enrolled for 
the purpose of rendering assistance to tbe Courts 
in the administration of justice. Their position, 
training and practice, give them intlnence with 
the public and it is directly contiary to their ^ 
duty to use that influence for the purpose of 
bringing the administration of justice into 
•onternpt. 

A pleader presiding at a public meeting and 
procuring the passing thereat of a resolution con- 
temptuously denouncing or plotesting against 
the conduct of a Judge of the High Ci urt in pass- 
ing sentence at a trial at the Criminal Sessions 
is guilty of misbehaviour under s. 56 of the Ilegu- 

lation II of 1827. Government Pleader v. J. 
M. Samant, 10 Bom L R 1169 = 38 Bom 
252 = 2 Ind Cas 264. 

-Bom Reg IV. of 1827 S. 26. 

See (1) Custom. 

(2) English Law. 

(d) Parsis. 

1 — S. 26 — Mahomedans — Burying dead m 
another’s lands — Right of persons to perfewm 
religious services at the tombs — Regulation IV 
of 1827, Sec. 26. 

It is a custom among the Mahomedans that 
the ground in which human remains are inter- 
red is held as for ever sacred. The members of 
the families of the dead aie in the habit of per- 
forming certain religious services at their tombs. 
Tbe owLersbip of the soil may be vested in 
others, but the permission to bury in the land, 
granted as it must be, subject to the custom of 
the community, carries with it the right to per- 
form all customary rites. Ramfao v. Ruatum- 
khan, 3 Bom L R 717=26 Bom 198. 

2*^Reg IV ol 1827 S. 27, cl. (1)~ Family 
custom or usage — Duty of tbe Court»?. 

Oi 1, s. 27, Regulation IV of 1827 (Bombay), 
Im|)cw8 no obligation on the Cowts (o ascertain 


Bombay Scls < Regulation IV of 

i821)-Condd.-S. Yl-Ooncjd. 

where there is family rule or usage, where 
there is no allegation of such fact in the 
pleadings ot where the parties have waived re- 
sort to the course prescribed by the Regulation. 
Modee Kaikhoosrow Hormuzjcc v Coovc- 
baee. 4 W R P C., 94: 6 Moose’s I A 448. 

— Act V of 1827. 

Sec (1) Grant — Resumption or Revocation 
of Grants, 

(2) Limitation— Bombay Regulation T 
of 1827. 

(d) Limitation Act 1877, Art U7. 

(i) Mortgage— Possession under Mort- 
gage. 

(5) Mortgage— Power of Sale. 

(6) Pleader— Appointment and Appea- 
rance. 

(7) Possession— Evidence of Title. 

(8) Right of Suit — Caste Questisons. 

Bombay Regulation V of (1827). 

1— S. 1— Allowance not incident to hereditary 
office or charge on land. 

A prescriptive title to an allowance not inci- 
dental to an hereditary office, not a charge on im- 
moveable property, cannot be acquired under s. 

1 . Collector of Ahmedabad v Krishnarara. 

P R 112 of 1872, 

2 — S. 1 Prescriptive right— Title by longpos- 

session. 

The holder of a oocoanut oart in Bandora, in 
tbe Island of Salsette, in the Thanna di8triet,’p»y 
ing an annual assessment of Rs.39 to Government 
built a bungalow upon it without the permission 
of the Collector, who. under the rule purporting 
to have been issued by the Government^ 
Bombay on the 1st Pebruary 1869 in aoeordanoe 
with the provisions of s. .86 of Bombay Aot f of 
186.6, demanded from him a fine equal to sixfy 

times the assessment.and, on the plaintiff’* ffkilUM 
to pay the fine, summarily attached the land un- 
der the provisions of s, 48 of that Aqt. HfU 
that, by virtue of uninterrupted enfoynjent fo* 
more than thirty years, the plainaf h*d, under 
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1827 )^ConcldrS, i-Oonoi 

f. 1 of Hegulaiion V of /827. acqairefi presorip 
tive title to the lanti and had become its ab'so- 
liite proprietor. Collector of Thana v Dada* 
l^bai Botnanji. 1 Bom B52. 

Notes.— -Ap: 19 Bom 391, Ref: 4 Bom 515 ¥ 
B ; 14 Bom SW. 

-.Reg T of 1827 «.7. 

See Majority, Age of. 

3- , Consideration, non-receipt of. 

Section 9 places on the party impeaching the 
consideration alleged in a mortgage bond, the 
burden of proving that he did not receive it. 
Venkaji y Mabadcvbhut. 1874 P J 1&. 

—Reg V of 1827 S 9. 

See Dakhan Relief Act 1827, Bs IS 1.1, 1. 

— Reg V of 1827 s. 12. 

See Limitation Act, 1877, Art 132. 

—Reg V of 1827 s. 15, cl, (3). 

See Mortgage— Constmetion. 

4 - Sale. 

Section 15, danse 3, of Regulation V of lb27 
does not authorize the sale of a uRofiuctnaiv 
mortgage. Krishtiaji v Waaudeo. 

8 Bim L R 156. 

Bom. Reg yiIofl827, 

See Arbitration— Arbitration under Special 
Acfe and Regulations— Bombay R< gnlation YU 
df 18S7. Case No (20) 6 Moods I A 134. 

Bom.Reg.ViII of 1827. 

See (0 Appeal -C‘rtdicate <^f Administia- 
lation. Case No (354). 18 Bom 748. 

O^m No (350). 19 Bom 399. 

(2) Certificate of Administration— Cex 
tificates under Bombay Regulation 
YiH o! 1827 etc. 

{$) Representative of Deceased Person, 

Bombay Regulation VIII of 1827. 

1— Though a oertifiwta of heirship may not 
mm ho Jfrima fat tf* evidence of title when the 
is between two rival claimants to the 
or pwons claiming through them, it is 
w against third persons who ire In 
^ property of the de<msed. 



Bombay Acls-( Regulation VIII of 
1827 hConid. 

2 Certificate of heirship— Minor. 

Under the piovisions of Regulation VIlT of 
1827, a certificate of heirship cannot be granted 
to a minor. Bai Baiba v Bai Dagtiba. 

6 Bom 728. 

Notes— Ref* 7 Bom 341 P B. 

-s. 2. 

See Subordinate Judge, Jurisdiction of, 

17 Bom 230. 

3-8,4- A Judge acting under cl.2 of S. 4 of Regu- 
lation Ylfi of 1827, and referring the parties to 
a regular suit, cannot give the certificate of heir- 
ship to any of the rival applicants, but must sus- 
pend proceedings in the applications of the par- 
ties for the certificate till the decision in the 
regular suit. Hatgovandas v Bat Jadav. 

# 1886 P J 20. 

4— An order under H. 4, cl 2, should be made 
in the terms of that section. Radhabai v 

AkruF. 1896 P J 591* 

5" S 9 — No rival claimant in possession. 

The second provision of section 9 arises where 
there are two or more rival claimants between 
wl^nn the nght of succession is disputed, none of 
whom has taken possession, in which case the 
Court can appoint an administrator of the pro- 
perty. Rupaliba v Talukdari Settlement 
Officer. 1896 P J 526. 

-s. 10. 

See cl ) Parties— "Substitution of Parties— 
Appellants, 

(2) Representative of deceased person. 

10 (3) 

Property to which S. 10 of Reg. VIII of 1827 
applies must be delivered to a person who satis- 
fies the Judge of his right to its possession. De- 
mand of security from him is not warranted, 
by law. Srimat Niranjan Murgya Rajendra 
Swami Sayastban Chitraculdurga. 

1888 PJ 15. 

7— S.ll- 

<p//f^;v-Whether a Naair appointed administrator 
of an estate is a “ person interestel’^ within the 
meaning of S, 1 1 . Amritlal y Cblidalal. 

1891 P J215. 

8— Oivil Circular, 174— Nazar’^ppOintmenl 
is not personal 


j I I 

I Iki'mLiilM. 


A 
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1827 yGorich.S. il~Ooncld 

Section 11 of Eeg. 8 of 18^7 and the Civil Cir- 
cular Order 174 applies to a Nazar appointed ad- 
Uiiniatrator under section 9 and one appointed 
under Section 10. 

A Nazar is considered not to be appointed 
as a person but as an official and his successor 
in office carries on the work of his predecessor. 
When, therefore, a Nazar died and his successor 
assumed charge of his office, held that the entire 
commission ought to he paid to the successor. 
Pi*abhakar v Wastidev. 1896 P J 489. 

f* 

9— No commission due when estate mismana- 
ged. 

Where the rightful heir complains of misma- 
nagement by the administrator, held that the 
District Judge ought not to have fixed the rate 
of commission until he had inquired into the 
complaints as in case the property was greatly 
mismanaged, the heir would not be liable to pay 
commission. Gangu v Bapuji. 1896 P J 625. 

Bom.R<^g. IX of 1827. 

Sec Begistration Act 1877, s. 17. 

—IX of 1827 s. 6. 

Sec Registration Act, 1877, s. 50. 

1-S. 14 — Decision of Boundary Commissioners 
— Finality. 

The decision of Boundary Commissioners appo- 
inted under Bombay Regulation X of 1827, settl- 
ing a question of disputed boundaries between 
two villages in a proceeding to which the Govern- 
ment are net parties, is not final and conclusive 
as between the Government and the owner of the 
villages when a dispute arises on a question of 
assessment. The finality spoken of m S. 14 of 
Bombay Regulation X of 18;2'^ is a finality for the 
purposes of the Regulation, amongst which pur- 
poses theass^ssibility or extent of the assessment 
of land for Government revenue was not in any 
wise included. Maharana ShW Jasvantsingji 
V The Collector of Ahmedabad. 

1878 P J 124. 

Bom Reg. XVI of 1827. 

See (1) Hereditary Offices Act (Bombay), 

(2) Service 'i enure. 

Bom. Reg. XVI of 1827 Ss. 19 and 20. 

See Mortgage, 

^ 12 Bom L R 148s.34 Bom 175. 

II G* Cv o4 


Bombay Acts r Regulation XVI of 

1827 )-0'oncid. 

Bombay K.galation XVI of 1827. s 20. 

See Hindu Law — Widow — Power of widow. 

—Reg. XVII of 1827. 

See (IJ Bombay Surrey and Settlement Act 
T of 18d5 Case No. (3). 

7 Bom HCR AC 82. 
Case No 5— IQ Bom H C A C 216. 

(2) Jurisdiction of Civil Court— Rent and 
Revenue Suits— Bombay, 

(3) Land Revenue, 

(4) Mamlatdar, Jurisdiction of, 

—Reg. XVII of 1827 s. 16. 

Sec fl) Sessions Judge, Jurisdiction of. 

~s. 31, el. (3). 

See Jurisdiction of Revenue Court— Bombay 
Regulations and Acts. 

—Reg. XVIII of 1827. 

Secri) Appellate Court-Errors Affecting or 
not, Merits of Case. Case No (.940). 

Bom HCR 120. 
(2) Stamp ( Bombay Regulation XVIII 
of 1827). 

-s. 10. 

See Stamp Act, 1879, s. 34. 

—Reg, XIX of 1827 s. 2. 
j See Jurisdiction of Revenue Court — Bombay 
' Regulations and Acts. 

—Reg. XXI of 1827. 

Sec (1) Bombay Revenue Jurisdiction Act (X 
of 1876). Case No. (I). 9 Bom 462* 

(2) Mahomedan Law— Kazi. 

(3) Opium, 

(4) Sessions Judge, Jurisdiction of, 
—Reg. XXIX of 1827. 

See Agent of H H Holkar. Column 57J. 

— Ss. 4, 6. 

See Pensions Act, s. 4. 

—Appeal under. 

See Service Tenure. 

Bombay Regulation' III of 1829. 

Cotton J'raqds Begq Wbh 
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Bombay Acts c Regulation XIH of 

1830 . ) 

Scfi Agent of H H Ffolkar. Column (576), 

Bombay Regulation Act XV III of 

1831 . 

Sm District Judge. Jurisdiction of. 

Bombay Regulations and Acts. 

See Jar!«idiction of Revenue Court. 


Bombay Revenue 
Act X of 1876. 


Jurisdiction 


Notes.— Rep. in pt., Act IV ot Act XVI 

of 1896; rep in pt., and Am., Af't XV' of 1880, Act 
Xllof 1891;am., ActXVI of 1877. 

— Bomtjay Revenue Juidsdiction Act (X of 

1 OT 6 ). 

See (1) Jurisdiction of Civil Court— Offices, 
Right tOs 

(Sf) Jurisdiction of Civil Court— Revenue. 

(.8) Jurisdiction of Civil Court— Rent 
and Revenue Suits— Bombay. 

4 , 6— Abkari— Land revenue— Toddy 
tpirKj^Boaabay Abkari Act, V of 1878, ss. 24^ Ji9, 
Hy 87— Land Revenue C<>de, Bombay Act Y 
#f 1879, 8s 87— Reg XX I of 1827, s. 60. 

The plaintiff sued to recover from the defend- 
ant, a farmer of abkari duties on the manufacture 
of spirits, under s. 60 of Bombay Regulation XXI 
of 1827, a sum of money alleged to have been ille- 
gally levied by him as tax or rent through the 
teamlatdar in respect of certam coccanut trees 
tapped by the plaintiff in 1877-78 and 1878-79. 
MM that the Civil Courts have jurisdiction to 
imt^rtain such a suit. If the claim be held to be 
OM in rttpect of land revenue, it falls within the 
mowp^on contained in el. (o) of s. S of Act X of 
iSfl. If it is not, 8. 4 of the Act has no application, 
llfrs^wood, J.— The ©xprwion “land revenue,” 
in Act X of 1876. does not include either 
the duties leviable, under neg XXl of 1827, on the 
laanufacture cd! spirits, or the taxes on the tap- 
ping of toddy trees, the levy of which in certain 
districts was legalised by s. 24t of the Bombay 
' Act* 'f ^ 1^71. A farow duties on the 

i Is mot suthorliod to levy a 

duty on any juice in trees, Alt&tr under Rigula- 
* tion ^5^* A0i||i| Of ^ba|r 


Bombay Acts-( Revenue Jurisdic- 
tion Act X of 1876 ) S. A-Ojntd. 

ActVof 1878. Juice in toddy-producing trees 
18 not spirit, which in<^ludes toddy in a fermented 
state only. Narayan Vcnku Kalgtitkar V 
Sakharam Nagu KoFfgaumkan. 9 Bom 4*62. 

Notes.— Fob 20 Bom 764 Ref: 20 Bom 808. 

~s. 4f. 

See (1) Bombay Irrigation Act, s. 48. Case Xo* 
(2). 22 Bom 377. 

(2} Hereditary Offices Act, s. 17. 

(fi) Jurisdiction of t'ivil Court — Offices, 
Right to. 

(4) Jurisdiction of Civil Court— Revenue 
Courts, Orders of. 

(6) Pensions Act, s. 4. 

(6) Right of Suit— Office or Emolument. 

(7) Sale for Arrears of Revenue — Bight of 
Sale. 

2—8. 4— The plaintiff’s claim to be inamdars 
of a village was rejected by the Jnam Commissio- 
ner in 1869, after an investigation under Act XT 
of 1862, and' his decision was confirmed by the 
0overnor-in-Oouncil in 1861. Subsequent, upon 
further petition from plaintiffs, Government passed 
a resolution in 1882, reversing their previous 
decision and directing the restoration of the vill- 
age to plaintiffs. On July 1888, a further resolu- 
tion WAS passed to the effect that, for the purposes 
of 8. 4 of Act IX of 186 L the village should be 
held to be restored after formal enquiry. Meld, 
that resolution amounted to an adjudication by 
competent officers under s 4 (k) of Act X of 1876 
and that the Civil Courts, therefore, had jurisdic- 
tion to entertain a claim for interest on the mesne 
profits which hml been paid to plaintiffs with the 
restoration of the land Also by Birdwood, J,, 
iSemhlp that, as plaintiff’s claim was based on 
Government’s decision in their favour s. 4 (f) of 

Act X of 1876 would not apply. Janardanrav 

Ganpatrav v The Secretary of State for 
India. P J (1888) 388=13 Bom 44*2. 

3 —Limitation— Limititation Act 1877, Ayt 
1£0— Attachment for arrears of land revenue — ^ 
Suit for declarlion that order of forfeiture was 
illegal Bombay District Police Act (Bombay Act 
VH of 1867), s, 4— Punitive Police post. 

The plaintiff was the talukhdar of tb4 vtllAgo 
ff At the end of t|*e revenue 
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Bombay Acls-f Revenue Jurisdic- 
tion Act X of 1876 )-S. 4-Coxfa. 

on 31sii July 1879, the plaintiff was a defaulter 
in respect of the assesment payable to Govern- 
ment for that year. In November 1879 a punitive 
police post was established in the village, under 
8. 16 of Bombay Act VII of 1867 on account of 
the turbulent conduct of the inhabitants. Be- 
tween January and April (880 the Collector sold 
certain property of the taiukhdar for arrears of 
revepue, and realized by the sale a sum of Rs 
608-12-8. This sum was more than sufficient to 
cover the arrears due for 16^7 8- 79 as well as the 
assessment payable for 1879-80 but the Collector, 
after deductijag the arrears due for i 878*79 appl- 
ied the rest d the sale-proceeds towards the pay- 
ment of the cost of the punitive post. The asse- 
ssment for 7879*80 having remained unpaid, the 
village was attached on the Ist of July 7880, 
under s. 159 of the Bombay Land Revenue Code 
(Act V of 1879J. The attachment was followed 
on the 6th January 188/ by an order declaring i 
the village to be forfeite<i under a 153 of the 
Code. In I88d the plaintiff filed the present suit 
against Government to recover possession of the 
village and for a declaration that the order of 
forfeiture was illegal and ultra vurn. The defen- 
dant pleaded that the suit was bar- 

red under s. 4 cl. (c), of the Bombay Revenue 
Jurisdiction Act (X of 1876) that it was also 
barred by limitation. Held, a^so, that the plain- 
tiff’s claim for a declaration that the order of for- 
feiture was illegal was not barred by s. 4, cl. (c), 
of Act X of 1876, as the order of forfeiture 
could not be considered a proceeding for the 
realization of land revenue. ” The proceeding au- 
thorized by law for the realization of laud reve- 
nue the attachment of the village having been 
taken, no other proceeding could legally be taken 
as against the plaintiff, till the expiration of 
twelve years from the date of the attachment. Held 
further, that the claim for a declaration that the 
order of forfeiture was illegal was not time-bar- 
red, as it was governed by art, 120 of the Limita- 
tion Act. (XV of 1877), Samaldas Bcohar 

Besai V. Secretafy of State Foi» India. 

16 Bom; 455. 

4^Service inam land — Suit for a declaration of 
title to tree« thereon and for damages— d" urisdict- 
ion of Civil Court— Hereditary Offices Act (Bom" 
hay Actiri o! 1874)—Heredltary 


Bombay ActS“( Revenue Jurisdic- 
tion Act X of 1876 ) S. 4-^'onta. 

The plaintiff complained that he Was prevent- 
ed from cutting the trees growing on lahd situ- 
ate in the village of Tungarli, belonging to 
certain persons who bad' sold the * trees to himt 
He claimed damages and an iDjuficMom-i^rain- 
ing the Uollector from interfering With him* 

The defendant pleaded that the trees did not be- 
long to the plaintiff’s vendors, being on BttfWce 
inam land. The lower Court dismiewed the plsfc- 
intiff’s claim, holding that the land, on whiejh fee 
trees were growing, was service inam land, and 
that the plaintiff’s vendors had no title to them. 

On appeal, the High Court, on the evidence^ up- 
held the lower Court’s decision that the land was 
inam service land, but he’d that it did not nece- 
ssarily follow that the trees upon it were the 
property of Government, and not of tjie vatanv 
dars. The latter might be the owners of the trees 
subject to a condition. The case was, therefore, 
remanded to the District Court for a finding on 
an issue as to whether the holders of service 
inam lands had a title to the trees on the lands, 
and, if so, whether they had fee right to out 
down trees without the permission of the CoUee- 
tor. On this finding the District Judge found 
in the afiirmative. The case then came again 
before the High Court, when a preliminary 
objection was taken that under s. 4 of Act,X of 
1876 the Court bad no jurisdiction. Held .that, 
it having been decided that land in question 
I was service inam land, the Court, under s. 4, cl. 

I (a), of Bombay Act X of 1876, ceased to have 
I jurisdiction over the plaintiff’s claim against 
Government m respect of the trees growing 
thereon, as such claims related to property ap- 
pertaining to the office of a village officer. 

De Souza Be vino v. Secretary of State foi* 
India 18 Bom 819^ 

5.~~Rev. Jur Act S. 4 — 

The Proviso to s. 4 of the Bom|?fy 
Revenue Jurisdiction Act, 1876, ooutifeii tto 
exceptions in respect of holdings | 

panied by proprietory right 

and there is no saving clausa which wohW. 
gest that such a claim to such holdings 
fall within the purview of the 
The right of an alienee of the revettws l| te 
disturbance of hia possession by a 
Government is clearly recognised by the 
and the only condition ft 

■should tihder ah 
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Bombay Acts r Revenue Jurisdic- 
tion Act X of 1876 ) S. 

wrifettE grant or judgment such as is described in 
the poTiso. Balwant v. Secretary of State. 

7 Bom L E 4 97 = 29 Bom 480. 
7.— S, 4 (a)— Civil Court— Jurisdiction— Suit 
against Government. 

Section 4 (a) of theBomhay Revenue Jurisdic- 
tion Act 1 874, bars the jurisdiction of the Civil 
Courts to entertain suits against Government 
regarding land, of which the plaintiff is put into 
occupation by Government free from exemption 
as the reward of his service. The plaintiff can- 
not escape from the bar by contending that his 
claim is for the possession of land, while the pro- 
perty that appertains to his office la not the land 
but the revenue arising from the land. 

Ippaji ¥. The Secretary of State For 
India 6 Bom LR488=28 Bom435'. 

g — b, 4 (a) — Land held as Saranjam — Suit 
against Government— Jnnsdiction of Civil Court 
—Act XI of 1852— Decision of the Inam Com- 
missioner— Finality of decision: 

The Inam Commissioner decideil m 18o0, 
Endwrthe provisions of Act XI of 1858, that 
certain estate was Saranjam and not Sarva Inam. 
On the death of its bolder 1\ in 1899, Govern- 
men! reeumed the property on the ground that it 
was Saranjam and granted it to F, one of the 
gmadsona Of -P* 'f plaintiff, another grandson 
of P, sued the Secretary of Stat^ for India and I , 
for a declaraUon of title to and for possession of 
the pfO-perty, alleging that it was Sarva Inam and 
that it was not competent to Government to 
resume and re-grant it to any one it liked, ffdd, 
(1) That the demsion of the Inam Commissioner 
was by virtue of the provisions of Rule 2 of Sche- 
dule A of Act ll 1862, final as regards the land and 
intereats coBcerned in the decision. (2) That the 
title to and continuance of the estate must be | 
detfiffwined, under Schedule B, Rule 10* of the ■ 
Act under such rules as Government might find 
wmmmj to i««e from time to time. (8) That 
In aoeordance with those rules the estate was on 
jPld^h r«um«i by Government who granted 
It to r, (4) That the suit having been one against 
wlating to land held m Saranjam 
bWus ttttluded from the jurisdiction of the Civil 
\ Court by the provliioni of Sub-S. (rf)of S. 4 of th® 
f Kevenue Jurisdiction Acl, 187«.— y. 

, Secretary of Stote* 

(1809» 11 Bm- u* a *8»«84 Boft f SB. 


Bombay Acls c Revenue Jurisdic- 
tion Act X of 1876 ) S, A-Ocnt(i. 

9- S 4 (a), (b), (i), (i), (k)-‘‘Any other written 
grant’' — ‘‘Treaty.” 

In the Revenue Jurisdiction Act, 1876, s 4. cl 
(j), the phrase, “any other written grant” means 
any written grant other than that which falls 
within clauses (A) and (0 of the same section. 
The clauses (/7),(0.C/) (/Oof the section are indepen- 
dent of one another; the source of title referred 
to in each stands apart from the rest and each 
clause IS connected only with that portion of 
the proviso which precedes cl (/O- 

1 he term “treaty” in s 4 (a) of the Act, is to 
be strictly construed and is to be confined to 
an agreement between two or more independent 
Sovereign Powers or States. 

1%e effect of the Amending Act (XVI of 1877) 
is to restore the jurisdiction of the Civil Courts 
to the extent mentioned in that Act in the dis- 
trict mentioned in the schedule thereto, and 
HO far to remove the bar created by S 4 of the 
principal Act X of 1876. 

Kalabhai y Secretary of State for India. ’ 
6 Bom L R 648=29 Bom 19. 

10— S. 4 (b)—Inamdar— Occupancy tenant— 
Maphi istawa Kowls — Suit to recover assessment 
in accordance with survey rates. 

An objection to come within either of the two 
heads I and 3 of clause (b) of section 4 of the 
Bombay Revenue Jurisdiction Act, 1876, must be 
an objection which reaches them directly ,i. e; an 
objection to them per vc which admits the liab- 
ility to pay land revenue on the part of the object- 
or but quarrels with its amount or incidence or 
the validity and effect of the notification of 
Survey Settlement as by thenmltrH objectionable, 
not because some other right affects them or 
makes them inapplicable to his particular case. 

Objections in s, 4 (b) of the Act may be raised 
by a suit or in defence to a suit; but in which- 
ever way they are raised they must be of the 
particular nature described in clause (b). Where 
they fall outside that class, they can be raised in 
defence a« well as by a suit. 

The eflBecfc of the proviso to s. 4 of the Adi Is 
that where an occupancy tenant holding Unt% 
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Bombay Acts ( Revenue Jurisdic- 
tion Ad X of 1876 ) S. A-Oo> cui. 

Government is called upon to pay land revenue 
accordidg to the survey rates, it is open to him 
to resist the claim of Government in a Civil 
Court on the ground that he holds under a 
written grant or an enactment, etc; which pre- 
vents Govt'inraent from claiming more than can 
be recovered under the grant or enactment, etc. 

Lukshiiman t Govind; Govind v Lakshu- 
man* 5 Bom L R 694=28 Bom 26. 

11. — Revenue Jurisdiction AetX of 1876, Sa. 

11 & 3-Civil Court’s Jurisdiction-Forest Act VIU 
of ll?78, Secs 2. 18 Forest officer Reve- 

nue officer — Land Revenue Code Bombay Act 
V of 1879, Secs. 3 and 203— B’orest officer not a 
revenue officer— Appeal— Right of appeal — Con- 
struction. 

A Forest officer is not a Revenue officer within 
the definition in Sec. 2 of the Land Revenue 
Code Bombay Act V of k^79, and does not become 
one merely by being placed under a Revenue 
officer for purposes of control. 

Section II of Act X of 1876, only applies to 
an act or omission of a Revenue officer and 
only in cases where the law allows an appeal. 

Act X of 1876 must be construed strictly. 
JNo right of appeal can be given except by express 
words. Napayan Ballal v The Sccpetapy of 
State Fop India, P J 1895 P 317 » 

20 Bom 803. 

12. — Practice-T Procedure. — 

Under s. 11 of the Bombay Revenue Jurisdic- 
tion Act (X of l87o in a suit to which that Act 
applies, the Court, before taking evidence on the 
merits, should require the plaintiff to prove first 
of all that he has, previously to bringing the 
suit, “presented all such appeals allowed by the 
law for the tim^ being in foro<» as within the 
period of limitation allowed for bringing such 
suit it was possible to present. Ranchhod 

Haribhai y Secpetary of State fop India 
22 Bom 178. 

13. — Suit against Government — Practice — 
Procedure— Appeal from an order of a Revenue 
Officer-Presentation of such appeal. 

All that 8. XI of the Bombay Revenue Jurisdi^ 
ction let (X of 187$) requires is that the appwj 


Bombay Acts (Revenue Jurisdic- 
tion Act X of 1876 ) S. 11 ^Contd^ 

referred to therein shall be presented. When, there- 
fore. the only appeal allowed by law against & 
certain order of the Collector lay to the Commis- 
sioner, and such appeal was presented , — Held 
that the plaintiff was not bound to wait for a 
reply before filing his suit against Government, 
Abaji Parashram v. Secretary of State for 
India 22 Bom 570. 

Notes.— Ref: 22 Bom 688. 

14,— Section 11 of the Bombay Revenue Juris- 
diction Act is not a complex statute of Limita- 
tion for the protection of government. Its object 
is to prevent government from being exposed to 
law suits arising out of the orders of its subordi- 
nate officers before its superior officers have 
been afforded the opportunity of considering, 
and it may be, of disallowing the executive orders 
of its subordinate officials. The words “an appeal 
allowed by law,” used in the section, should the- 
refore not be treated as equivalent to an appeal 
within the time allowed by law” it rather refers 
to the appeals which the law prescribes, and has 
no reference to the limitation in point of time, 
which the law may impose upon the bringing 
of such appeals the term “allowed by law” cannot 
do double duty, and be held to be both descripti- 
ve of ♦^he nature and number of the appeals 
which a claimant must present, and also be emp- 
loyed to impose a limit of time within which he 
must bring such appeals. Statutes imposing rest- 
rictions upon the subject’s right of suit should be 

construed strictly. Ranchhod Haribhai t 
Secretary of State for India 
PJ (1897) 378=22 Bom 583. 

15.— S. II— All such appeals— Civil Court — 
Jurisdiction. 

The expressioB “all such appeals” in s. Il of 
Bombay Revenue Jurisdiction Act, 1876, means 
appeals in respect of the “act or omission.” 
Hence, the bar created by s. 11 does not apply 
where the fact or omission concerned is not ah 
order or decision in respect of which there Is 
a right of appeal under the Land Revenue Oodft 
Sakharam v Collector of EathUgIrt 
6 Bom L R 124«28 Born 33ti 


16. — 11— Ordei of Oollector-*-I)ISpO#se^OU 
from land— No appeal s^aihft Uhdw^ S* 





Bambay Aets (San. Act II of 1890 


Bombay Acts ( F 
tionAclXofl876 


Bombay Salt Act, Ac! VII of 1873, 

1 ■ # _ _ _ _ ___ _ _ ’ _ 
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Bombay acIs ( Sindh Incumbered 
Estates Act XX of 1896 ) Goncid. 

S. 2B-Ooncl(i. 

Under S. 29 of the AOt, the share of a person, 
who is under the protection of the manager, can- 
not be alienatftd beyond the term of his natiiral 
life. A sale of such !« invalid as to any period 
after his death. 


Bombay Acts ( Sindh Courts Act 
XII of 1866. ) 

Notes —Bep in pt., Act XII of 187B; Act 
XVi of 1895; Bom Act III of 1886; Am., Bom. 

Act III of 1868; “Bocal Government^ Substituted 

for “Governor in Council,” “Government of In- 
dia” Substituted for “Governor-General of India 
in Council,” Ss. 1, 2, 6, l*, 10, 16, 17, 21 (Prov). 

Am., bs. 1-A, 9.A, 9-B, 9 C, 9-D, 9.E, 15- A ins,, 

8. 7 rep., Bom Act I of 1906. 

nager, Elacambered Jfistates in sma. Alter ais- 

Bom. Sindh Incumbered Estates charge from management,he acquired the rest of the 
Ac! XX of 188^ survey numbers and then sold the whole survey 

^ * numbers to B. B subsequently sold ^rd share of 

Notes.— Bep , Act II of 1906, S. 7. survey numbers to 0. 

Bombay Act (XX of 1881) (Sindh Incumb- Upon the death of A, his heirs sued B and 0, 
ered (Estates^) to recover the shares which belonged to A, while 

Note8-Rep.,AotIIofl90eS. 7. the property was under management. Thenlaim 

against 0., was given up and the suit as against 
Rnm Sindh Incumbered Estates ^Sm dismissed, as against. B, plaintiA-s claim was 
a . Y Y f dflQR decreed. B contended that the share awarded to 

Act XX 01 loyo. plaintiff should be reduced by |rd, the thare sold 

Notes.— Ss. 2, 6, 9, 10 Am , s. 22 am., and ‘o C- 

rep. in pt., Act If of 1906. Held^ that th i contention was untenable. The 

|rd share sold to 0 must have been outoftba 
1— Ss 8 and 9— “ All debts and liabilities ® 

X 08 . o a residue of the survey numbers, which A acquired 

wh«^ef inolu es continge la 1 1 y. subsf^quent to discharge from management and to 

In 1896, A sold certain properties to B with a which also B bad an absolute title. Therefore, the 
covenant against encumbrances. Unknown to A pale to C, did not operate as an alienation of the 
and B there was mortgage on the properties, at gued for by plaintiffs. Tekoomal v Din 

the date of the sale, and in J 905 the mortgagee Mabomed V 10 Ind Cas 550. 

sued and obtained a decree on his mortgsge, in 

pursuance of which B pnki Rs 401, in 1904, and Bombay Subsislencc Mouey Act IV 

brought ihe present suit tor damages lor breach of 1865. 

of the covenant. In 189S, A took advantage ol the ^ . 

Sind Incumbered Estates Act, 1S94, and an order See:-SuWence money. 

of management had been made, and A’s estate gQi^fibay Summary Selllemenl Act 

was still in management at the date of suit. (VII Of 1863). 

that, under 8. 9 of Act XX of 1896, the Court had 

no jurisdiction. At the date of the order of man a- See (1) Band Revenue, 

gement A was under a contingent liability to (2) Service Tenure, 

indemnify B in the event of the mortgag^^e en- (S) Settlement— Construction of Settle- 
forcing his claim, and the contingent liability had ment, 

developed into a claim for ascertained damages, 2, ^ ' 

Beld, also, that “all debts and , liabilities to which . , • , . 

be is subject” includes a contingent liability ari- , ' ^^ ,4 ^ ** 

sing out of a covenant which has a living force at — m. 2, 6, 9. 
the time of the order of management. Sadhuram See (I) 

Tindanmai V Syed AH Akbar Shah. (2) Contribution , Suit for — Voluntary 

3 S. L. R. 95«8 Itid Cas 900, Payments. 


§ee 
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Bombay Acls (Summary SelUe- 
meni Act VII of 1863)-o’<?nri4. 

— Ss 27 and 32. » 

See Doties. 

— S. 32. 

See Jurisdiction of Civil Court— Revenue. 

Bombay Survsy and Settlement 
Act ( I of 1865 ). 

Notes.— Rep. in pt , Act XI I of 1873; Act X 
of 1876; Bom. Act IV of 1868, ss. 16, 20; Supple- 
mented, and application declared (Locally), Bom. 
Act I y of 1868; am, Bom. Act 1 of 1875; rep. 
locally (Except ss. 37 and 38), Bom. Act V of 
1879; 88. 37 and 38 rep (Locally), Bom. Act 1 of 

1880 . I 

Bombay Survey and Settlement let I of ■ 
1863. 

Sec (1) Bombay Local Funds Act, 1863. 
ewe Ho. (3). 17 Bom 422. ; 

(2) Khoti Settlement Act, s, 17, 

(3) Land Revenue. 

1— Revenue survey— Entry of tenants in regis- 
ters— Landlord and tenant. 

*jfbe mere entry of the names of the tenants of 
a kbot in t le Government registers as occupants 
mi^er the Revenue Survey A«t, 1 
(Bombay) of 18b6, does not constitute an injury to 
the landlord of a tangible* kind, of which the Civil 
Courts can take cogniaince. The khot’s 
rights as landloTfl, if they can be est'ablfshed, 
cannot be piejudic'^d by any proceeding under the 
Survey Act, there being oothiug in that Act, or the 
rules framed under it, which affects the rights of 
subjects of the Government utmost benO' 

fit which the tenants can derive, as against their 
landlord, from being entered as occupants under 
the Act, 18 a right to claim a deduction of the 
amount of assessment paid by them direct to the 
Government. If they deny hi« title, he can sue 
them either to establish his title and recover the 
fall rent due to him under hie contract with them : 
or to eject them as holding possession of his lands | 
by a title which they themselves repudiate. I 

Btm Y Stiryey Commissioner and the I 
Cdllector of Matna;^fi 8 Bom 184. I 

Notes:— Ref; 10 Bom 112. | 

2— Boundary dispute, 

“Boundary dispute,’’ as used in tie Survey Act 
(Bombay Act I of »e«R| f oonten^OU be* 


Bombay Acls c Survey and Seltle- 
ment Act I of 1865 ) Oontd, 

twean two neighbouring land-proprietors as to 
where a boundary line or boundary marks has or 
have been fixed by the survey officers. After the 
fun^'tions of the latter officers have ceased in a 
district, the Collector acting under Act III of 1S46 
is the proper officer to determine such a dispute, 
and fix the proper position of the boundary marks. 
But where a landholder claims to recover from a 
neighbouring bolder land alleged to have been 
usurped or encroached upon by the latter, the 
person aggrieved must file his plaint in Court 
(which in the case of a claim for mere possession 
may bathe Court of the Mamlatdar or the ordin- 
ary Civil Court), where the dotemination of the 
Collector as to the proper position of the boundary 
line or marks (although it of itself confers or with- 
draws no right of possession ) affords valuable 
(widence in adjudicating upon the rights of the 
parties, Pitambar DhaFi v Sambliajirav 

8 B H C A C 185. 

Notes:— Ref; 10 Bom 456. 

8— Bow, Reg. XVn of 1827— Building-sites 
in towns before Bora. Act IV of 1868. — 

That Bombay Regulation XVII of 
1827 and /?ombay Act I of 1866 were not 
applicable to building-sites in towns and cities 
until Bombay Act I of 1866 was expressly made 
applicable to such sites by Bombay Act IV of 
1868. Dadabbai Narsidasv, Sub CollectOFof 
Broach 7 Bom H C E A C 82, 

Nates;— D isr: 8 Bom ‘-^71. Ap: 9 B H 0 R 63: 
5 0 L R 278. Dist; 10 C L R 99. Ref; 4 
Bom 605; 5 Bom 208; 387; 15 Bom 

686 ; 20 Bom 270, 12 AH 46; 1 C L J 
104; 10 Bom L R 571. 

- S. 11- 

See Khoti Tenure. 7 Bom. H C R A C 41. 

4- Entry into private house for survey purposes- 
—Whether s. 11 of Act l.of 1865 (Bombay) 
justifies surveyors in <*ntering private houses for 

the purpose of measuring them. Reg v Bhagti4as 
Bhagvandas 5BHG51. 

Notes -Fol: 22 Cal 286. Ref; Rat XJn 
Or 850. 

-a 14. 

I See Ins|)eotion documents, 
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.Bombay Acts (Survey & Settlement 
Act I of 1865) •»Contd^ 


See:— -Land Ee’^’enue. 12 Bom H C ap 1, 225 

Ss. 26, 28 37, 38— SceKhoti, 

14 Bom L R 77. 

5-Power of Government to rai^e assessment 
—Bom. Reg. XA^'IT of 1827, s. 4, els. 2 and 3— 

Tbe words in s. 25 of Bombay j?lct I of 1865 
confer upon Government no absolute power in 
all cases to fix any assessment they may please. 
But that section, as also s 4, cL 2 Regulation 
XVn of 1827, distinctly limit the power of 
Government to raise the assessment on land held 
partially exempt by right. Government, however, 
may set aside such limitations at their discretion 
by a legislative enactment, as provided by cl. 3 of 
the above Regulation. But Government can 
exercise this power only under “specific” rules In 
Bombay Act I of 1866, s. 26, no such “ specific ” 
rules are to be found as would indicate that the 
Legislature iutended to set aside the provisions of 
cl. 2, s. 4, Regulation XVll of 1827, and to enable 
the revenue rfficers to ignore all exemptions 
except those which they may themselves choose 
to recognize. Whtre plaintifi had enjoyed “Savai 
sut” or a remission of one-fourth for a period of 
more than thirty years with respect to lands on 
which assessment became leviable in 1806 A. D., 
he was held by the High Court to have established 
a prescriptive right to such a remission. 

Collector of Colaba v. Ganesb Mareshvar 
Mcbendalc. 10 B H C 216. 

Notes— Ref: 12 BH C R Appx 1; 226. 


6 — Village cattle — Sanction 
Commissioners to grazing. 


Revenue 


The phrase “village cattle” in s. 32 of Bombay 
Act I of 1866 does not include the cattle of any 
roving grazier who may choose to squat for a few 
months on the public ground of a village. That 
Act does not vest the right of sanctioning such a 
diversion of the village grazing ground in the 
villagers themselves, but in the Revenue 
Commissioner, whose consent must be obtained. 
CoBectorof Tbana V. Bal Patel 

2 Bom, 110 

NotiefS— 21 Bom 684. 

E C. a 53 


Bombay Ads (Survey & Selllement 
Adi of 1865) -Oontd, 

-S. 34. 

See Limitation Act, 1877. Art. 144— Adverse 
Possession, 

8 Bom 585. 

7— Ss. 35, 48 — Power of local Legislature- 
Government laud— Suit to set aside attachment 
on land — Building, Erection of, — 

In a suit for setting aside a summary attach- 
ment, under Bombay Act I of 1865, placed by 
the Collector on land held on a settlement for" a 
period not exceeding thirty years, the value was 
held to be five times the assessment, and the 
stamp duty calculated upon it, irrespective of the 
actual marjset value or the amount for which the 
land was attached. The holder of a coooanut 
oart in Bandora, in the island of Salsette, in the 
Thana District, paying an annual, assessmenl of 
Rs. 39 to Government, built a bungalow upon il^ 
without the permission of the Collector, who, un- 
der the rule purporting to have been issued by 
the Government of Bombay on the 1st February 
1869 in accordance with the provisions of «. 35 
of Bombay Act I of 1865, demanded from him a 
fine equal to sixty times the assessment, and, on 
the plaintiff’s failure to pay the fine, summarily 
attached the land under the provisions of s. 48 of 
that Act. that the Government of 

Bombay had no authority to make the rule of Ist 
February 1569, and that, s. 35 of the Survey Act 
providing no penalty for building without the 
Collector’s permission, the attachment was il- 
legal. Secondly ^ that the expressions “Government 
land” and “ Land belonging to Government ” in 
Bombay Act I of 1866 mean land of which Go- 
vernment is the proprietor, and do not apply <k> ' 
land in which the proprietary right in the soil 
vests in a private individual, whether or not it 
be subject to the payment of assessment £o Go- 
vernment. QncBre — Whether the amount of the 
fine contemplated in s, 36 of Bombay Act I of 
1866, if not paid, is a charge leviable by summa^^ * 
attachment und^r s. 48. Collector of v# 

Dadabhai Bottianji, 1 Bom 352* 

Notes:— Ap: 19 Bom 391, Ref: 4 Bom to 
F B; 14 Bom 213. 

8— S. 36— Revenue survey — Right of tapatt 
to hold land on paying ordinary asses^Wt^^ 
Usage having force of law.— 

8. 86 of Bombay Act I of 1866 ap Oioly 
lands to which a revenue surfoy h$| casisiud- 
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Bombay Acts (Survey & SelUemenl 
Act I of 1865) -Ooncld, 

ed onto that Act Piior to the passing of the 
above Act, by usage having the force of law, 
Oovernment was unable to eject an ordinary ten- 
ant of land so long as the latter was willing to 
pay the reasonable assessment upon the land oc- 
cupied by him. This usage might be limited or 
v«icd by special contract,— <?, g , by the terms of 
a lease incmisistent with it. Diilia Kasham v. 
Jlbfaiaii Sale, 8 Bom fl C A C 11. 

- 8 , 80 . 

See Khoti tenure. 

— S» 4fO. 

See Landlord and tenant— Property in trees 
and woods on land. 


0— S. 12— Survey Settlement 
Oreased assessment— 


Notice of in- 


S^ 42 0# Bombay Act I of 1865 ( which prohi- 
Mts im occupant from relinquishing his holding, 
unless he gives a wrii-ten notice to the Collector 

or before the Slst of March in each year) is 
appEcable only to the hoWers of land under 
a iurvey settlement, but by implication imposes 
on the revenue officers the obligation of giving 
Ihe bolder notice when an increased assessment 
k about to be demanded from him within a rea- 
^liinble time before the latest date on which he 
nan exercise his right of relinquishing his lands. 

dovind Vinayak Gadre v. Collector of 
Ibitnagiri, 6BHC101. 

Hotea: *-Oon: 12 B H 0 R Appx 1; 225. 

48. 

Sec Land Revenue. 

-S. 49. 

See Land Revenue. 

Bombay Survey and Settlement 
Act Amendment Act ( IV of 1868 ). 

See (1) Bombay District Municipal Act, 1873, 
S. 33, Case No. (15). 15 Bom 616. ; 

(2) Bombay Survey and Settlement Act, 
1866, Case No. (8) 

7 Bom H CRAG 82 . 

t-^Iiabiiity to asse^nent— Poss^on with- 
out payment land in a townr-^ 




Bombay Acts (Survey & Settlement 
Act IV of 1868)-(7oncJrf. 

Where land in a town in the Presidency of 
Bombay was found to have been in plaintifi’a 
possession from 1858 to 1871, without any pay. 
ment by him of land revenue to Government. — 
Held^ that it was not liable to pay assessment 
under Bombay Act IV of 1868. 

Vrijavalabhdass Khtishaldas y. Collector 
of Ahmcdabad, 10 B H C R 180, 

Bombay Survey and Settlement Act Amend- 
ment Act IV of 1868. 

See Evidence— Civil oases — Sanad. 

1882 P J 227. 

2— By Cflse 2 of 01. 1 of Section 6 of Bombay 
.Act IV of 1868 the Legislature intended that 
non -assessment during five years, before the ap- 
plication of Bombay Act 1 of 1865 or Bombay 
Act IV of 1868, to the town or city where the 
land is situate independently of any question of 
title, should entitle the site-holder to exemption 
at the hands of the Collector. 

The Collector of Ahmedabad v. Balabhai 
Kcvaldas, P J (1880), 88=4 Bom 505. 

Notes.— Biss: 7 All 152 F B; Fol: 8 Bom 269. 

Bombay Acts (Ahmedabad Taluq- 
dars Act VI of 1862. 

Notes:— Eep. inpt, AcfcXIlof 1876; Bom. 
Act III of 1886; Validated so far as it affects the 
High Court, Act XIV of 1877, S. 39; Operation 
Eestricted, Bom. Act VI of 1888, S. 84. 

Bombay Act VI of 1862 ( Talukhdari Act). 

See (1) Land Revenue. 

(2) Service Tenure. 

1 Operation of Act— Right of alienation in 
Ahmedabad Zillah, — 

The Bombay Talukhdari Act (Bombay Act VI 
of 1862) did not ajffect talukhdari villages, the 
right, title, and interest of the talukMar in which 
had been sold before that Act came into operation 
though possession of such villages had not then 
been obtained by the purchaser. Qumre---M to 
the right of talukhdars in the Ahmedabad Zillab 
to alienate their talukhari villages. 

Collector of Ahmedabad Y. Samaldas 
BcchardAa, 9 B H C 205. 

Kotea ;— 4 Bom 611j 8 Bom 105 f 

m 75f, 
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Bombay Acts (Ahmedabad Taluk- 
dars Act VI of 1862 ) S i2-Oontd. 

2— S 12— Inability of guardian to contract- 
on behalf of infant ward, so as to bind him per- 
sonally—Effect of Act VI of 1862 (Bombay), S. 
12, in regard to a charge apon a talukhdari estate 
in the Ahmedabad District during the period of 
management.-— 

A guardian cannot contract in the name of a 
ward, so as to impose on him a personal liability. 
Act VI of 1862 (Bombay), “for the amelioration 
of the condition of talukhdara in the Ahmedabad 
Oollectorate and for their relief from debt”, was 
intended to deal with all debts and liabilities 
which could possibly impose a charge upon the 
talukhdari estate at the end of the period of man- 
agement; when the estate was to be restored to 
the talukhdar free of incumbrance, excepting the 
Government revenue. If debts amounted to more 
than the surplus of rents during the management, 
of which the maximum period was twenty years, 
they were not to be paid. A widow, as guardian 
of her infant son, the heir of talukhdari estate in 
the above district, validly transferred villages, 
part thereof, and in the deed of transfer to which 
her wani was, by her as his guardian, nominally 
a party, contracted to indemnify the purchaser 
in case the Government should claim and enforce 
a right to revenue upon the villages which she 
transferred as being rent-free. The <ieed purpor- 
ted to make both guardian and ward personally 
liable in this respect, and also charged the liabi- 
lity upon other parts of the talukhdari estate. 
The infant attained majority and the estate was 
then placed under management within Act VI of 

1861. During the period of management the 
Government claimed and enforced payment of 
revenue upon the villages. Meld, that there was 
no personal liability on the part of the talukhdar 
created by the above; also that, if the charge on 
the estate had been validily made, it fell, at all 
events, within the terms of s. 12 of Act VI of 

1862, absolving estates from liability for debts 

incurred, not pnly before, hut during the period 
jf management. Waghela Rajsanji v. fflaslu- 
ilitt, 11 Bom 851=L R, 14 1 A 89. 

Note8:-~Ap: 10 All 428. Fol:^16 Oal 360; 20 
Bom 61. Ref: 11 0 W N 207 ; 986 ¥ B; 
84 Oal 166 W B; 22 Mad 289; 18 Bom 330; 
16 AH 68; 17 All 262; 26 Bom 767; 6 0 
L J 278 IB; 36 Oal 34 FB; 36 Oal 320 
S&12 G VT H 266; 7 0 D ^ #7; 36 (M 433 


Bombay Acts (Ahmedabad Taluk- 
dars Act VI of 1862 }-G<mcld^ 

Ss il-ShOoncid. 

=9 0 LOT 298=13 OWN468; 13 0 W 
N 1127; 36 Oal 675 * 9 0 D J 623. Dist: 
34 Cal 892; 7 C D J 87. 

3 — S 12 and 8.20— Talukhdar’s power of disposal 
over his landed estates after the expiration entile 
management by the Talukhdari bettlement ofi6<w. 

Under s 12 of the Ahmedabad Talufchiars 
(VI of 1862), debts or liabilities incurred by a 
talukhdar during the management of the Talukh* 
dari Settlement Officer are not enforceable against 
landed estates. His personal liability for the 
same remains unaffected by the Act. This per- 
sonal liability furnishes a sufficient consideratioii 
for a subsequent obligation, so as to hind the 
lauded estates by a contract made after the pe- 
riod of the management by the Talukhdari Officer 
had expired. From and after the expiration of 
that period, the talukhdar becomes, under s 20, 
the absolute proprietor of his estate, and he is 
tlie/i at liberty to create a valid charge upon h|s 
estate for debts contracted during the period d 
of the management. Acccordingly, where a talu- 
khdar had, after the withdrawal of the manage- 
ment by the Talnkhdari Settlement Officer, en- 
cumbered his landed estate under several mort- 
gage bonds, passed partly in renewal ot old. bonds 
and partly m consideration of old debts contract- 
ed during the period of the management,— HfiZii, 
that the mortgage-bonds created valid and biiidp> 
ing encumbarances upon the estate. 

Boo Jinathoo v Sha Nagar Valab Kanji 

11 Bom 78. 

Notes; -Ap 16 Mad 311. Fol 17 Bom 766. R^: 
14 Bom 279: 16 Bom 18^: |1 Bom 424 F 
B: 7 Bom L R 836, 

4.— S.81— Having regard to the provisions S 
31 (2) of Bombay Act VI of 1888, the estate of a 
Talukhdar cannot he sold in execution of a decree 
obtained subsequent to the Act coming into force 
in respect of an encumbrance created on the est-^ 
ate prior to the date of the Act coming int?| 
force without the previous sanction of the 
or in Council. In such a case the jSffgh Gpurl 
directed the lower Court to allow plaiatHliij fhe 
execution-creditors, reasonable time to jrojlpp 
the sanction, and in case it was pradtmed, ie 
order the property to be sold in eaechflon, 
wise to dismiss the darkhast. CEtt4tsAtetl 
Naudhabhni v Naran Tfibhoyan, 

f i ( 1897 ) im, 8t4. 
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Bombay Acts (Talukhdari Settle- 
ment). 


Bombay Acts ( Tramways Act 
I of 1874) S. 24 -Concld, 





See Gujarat Taiiikhdars’ Act. 

Bombay Toda Giras Allowance Act 
VII of 1887. 

See Toda Uiras Allowance. 

Bombay Tolls Act III of 1872. 

1— Tolls-Bombay Act III of 1876, Sec 7 -Lease 
to levy toils— Lessee, right of, to admit partners- 
Accounts, two sets of-False accounts kept to de- 
ceive Government. — 

A lessee, from Government of the light to 
levy tolls, admitted into partnership with him the 
plaintiff and tv/o others. One of the conditions 
alitached to the lease prohibited sub-letting. 


^ I 





The plaintiff having brought a suit for his 
share of the profits realized in the transaction, 
tjie Judge dismissed the suit on the ground that 
the partnership was illegal, being of opinion that 
sub^letting and admitting a partner were identical. 


’MeU, reversing the decree that the partner- 
ship was not illegal. 


Where in such a partnership two sets of acco- 
were kept, one true and the other false, held 
t|»t such practice, however reprehensible, was not 
illep.1 under Sec 7 of the Tolls Bombay Act III 
(ff 1876, and did not disentitle the plaintiff to 
show m between himself and his partners what 
was the actual profits of the concern. 

Gtncsh Vithal v Shripad Battoba 

1895 p 18^«20 Bom 668. 


Bombay Tolls Act (HI of 1878), 

-6 10 . 

See Contract Act s 23— Illegal Contracts-Ag- 
ainst Public Policy. 

Bombay Tolls Act Amendment 
Act V of 1881. 


See Bombay Toils Act. 


Bombay Tramways Act I of 1874. 


Notes;— Hep in pt Bom Act III of 1886; Rep 
itt pt and Am Bom Act li of 1895, S 6 Am 8 9 rep 
in pt and Am Bom Act 1 of 1907, 

1.— «S 24— Meaning of the words “ Regulating 


^ ^ fefgtdtting "—Validity of I^nlalion made 


mirnsm: , 

i f 


\ ^ "I 








under the section for regulating the conduct of 
the Company’s servants.— 

The words regulating the travelling ” in s 24 
of the Bombay Tramways Act (Bombay Act I of 
1874) mean laying down rules, as to how persons 
shall travel that is to say, rules for the conduct 
and behaviour of the persons who travel, 
and cannot be held to i include rules for the 
conduct of the Company’s servants, prescrib- 
ing what they shall do, or what they shall not 
do, in the matter, for instance, of issuing tickets. 
S 24 of Bombay Act I of 1874 authorizes the 
Bombay Tramway Company to make regulations 
“for regulating the travelling in or upon any car- 
riage belonging to them," Under this s^^ction, 
the Company made the following regulation:— 
‘•Any conductor who shall neglect to issue a tic- 
ket to a passenger, or shall issue to such passen- 
ger a fdnket bearing a number other than one of 
the numlwrs contained in such books, or shall is- 
sue a ticket of a lower denomination than the 
amount of the fare, or non-consecutive in number 
or a ticket other than the ticket provided by the 
Company for the* journey to be travelled, shall for 
every such offence be liable to a penalty not excee- 
ding Rs that the regulation was wltra, cireu, 

ManockjiDadabliai v Bombay Tramway 
Company 22 Bom 789, 

2.— (1 of 1874) Sec <30— Bombay Municipal 
Corporation— Eight of purchase-Notice “Similar," 
interpretation of — Date of Notice — Purchase, 
meaning of. — 

Section^30 of the Bombay Tramways Act, 1874 
I provides, “The said Municipal Corpoiation of 
the Ci^y of Bombay shall have the right of pur- 
chasing the said Tramway after expiration of 

twenty one years from the 12th day of March 
1873, upon declaring its intention so to do within 
six months after expiration of the said twenty- 
one years and shall have a renewed right of pur- 
chase at the end of every seven years after the 
expiration of the said twenty*one years upon 
similar notice being given. " In March 1901 one 
of the period of seyen years expired; and the Cor- 
poration gave to the Tramway Company notice 
of an intention to purchase. The Municipality 
served for this purpose, three, notice^, first two of 
, which were served on the Utfi and 12th idemre^* 
dpeciivelj; while the thirds though dated Win 13^ 
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Bombay Acts cTi amways Act I of 
1874 )S. 30 pontd, 

was not served til! the i4th March. Respecting 
these notices the Tramway Co. contended that 
the notices, on the llth and 12th were premature, 
because the words at the end of seven years ” 
related to, not only the right of purchase, but 
also the time at which notice was to be given: 
and the notice served on the I Ith was too late, 
beoaupe it was not given in as short a time after 
the end of the year as was possible with exertion 
on the part of the Corporation. 

. that, the word “ similar, ” in s 60 of the 

Bombay Tramways Act, had reference not only 
to the terms of the notice, but also prescribed the 
time within which notice was to be given .* thus 
the Corporation nad six months from the expira- 
tion of the period of seven years within which to 
give notice of its intention, and the notice served 
on the 14th March was served within time. 

Per Jenkins C J.— -‘’Though the words ‘ pur- 
chase ’ and ‘ purchaser ’ may technically imply 
an acquisition of property otherwise than by de- 
scent, in relation to a sale of land, they are com- 
monly used as appropriate to the stage prior to 
actual completion by conveyance or transfer.” 
Bomba;^ Tramways Co v Bombay Ittunici- 
palCorporation. 4 j Bom L R 384. 

3. — Municipal Corporation-Right of Purchase 
-—Purchase on behalf of a third person. 

The notice contemplated by s. 30 of the Bom- 
bay Tramways Act is not invalid solely by the 
fact that the Corporation in exercising their 
right of purchase are not acting for themselves 
but for and on behalf of a third p^^rson. There is 
nothing in the Tramways Act which expressly or 
impliedly prohibits such a transaction; nothing 
to show that if the Corporation exercise the 
power conferred upon them by s. 30 and acquire 
the tramways, they are bound to keep them in 
their own hands and to work them themselves. 
Bombay Ti*amway Co. v JMLun Cor of Bomb- 
bay. 6 BomLR739P C=9 C W N 337 
=28 Bom 502=31 1 A 169 P C. 

4. — Property — J nterpretation. 

The word “property” in s. 30 of tke Bombay 
Tramways Act, 1874, has not the meaning of the 
right^ title and interest of the Bombay Tramway 
Company in the subject-matter to widd the sec- 


Bombay Acts ( Tramways Act I of 
1874 y^Goncld S. ^^i^Ooncld, 

tion refers but means the subject-matter itself. 
Indian Arbitration Act 1899 and Bombay 
Tramways. Act 1874. 4 Bom L R 856. 

Bombay Acts (University Act XXII 
of 1857 ), 

Notes: -Eep. In Pt. AetXIIof 1876; Act 

Xil of 1891, Supplemented Ss. 2, 3, 8,Bep. In Pt 
And Ss. 6, 9 to 14, Rep; Act YlII of 1904. 

1, — 8, 12~Candidafce for a degree— Obligation 
to present certificate of previous examination. 

The word “ candidate for a degree ” in s. IS 
of the Act (XVll of 1857) to establish the Uni- 
versity of Bombay mean a candidate for the final 
examination, the passing of which entitles him to 
a degree. They do not mean a candidate for a 
degree at any stage of his University career. 
Students, therefore, presenting themselves tbi 
the previous examination prescribed by the Seha- 
te of the Bombay University need not present the 
certificate required by that section. 

Darasha Rustomjee. 23 Bom 465. 

Bombay Acts c Vatan Act.) 

Notes:— See Hereditary Offices Act (Bctm- 
bay). 

Bombay Acts ( Village Police Act 
VIII of 1867,) 

Notes.*— Bep. In Pt. Act Xil of 1873; Act 
XII of 1876; Bom. Act III of 1886; Rep, In Pt. 
(Locally And lemporarily), Bom Act 1 of 1889, 
Am; Bom Act 1 of 1876; Bom. Act III of 1886 
(As Amendended by Bom. Act I Of 1891);/8. 9 
Am. Bom Act IV of 1906; Supplemented, Bom. 
Act lY Of /890; S. 68, 

Bombay Acts (Wagers Act III of 
1865.) 

Notes.— Rep. In Pt; Act XYI of 1896 Bcnn* 
Act III of 1886. 

1,— S. 30— Wagering contract— Intention of 
the parties to give or take delivery— Intention 
not to be confounded with capacity to perform—* 
Bombay Act III of 1866— Knowledge ol one 
party that the other is a gambler vitiates the oott- 
tract. 

Where there is no such fcnowledgs, tjis 
contract is not wagering though ijie ol|4r party 
is a gambler. Before a 06ur# ofm feW ^ cooling, 
on the lace of it gentiine oir 0 Any mte not clear- 
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Bombay Acts ( Wagers Act III of 
1865 )S. 30 ‘Gmtd. 

ly wagering, to be a wagering contract, it must 
be satisfied that the intention of the parties Was 
in no circumstances either to give or to take 
dfdiverj. This intention is not to b^* confounded 
With capacity. A party may be able to fulfil a 
ocntract and yet have no intention Whatever of 
doing so« 

If A, usually an honest dealer, knows that B 
is a pure gambler, then any contract which he 
Snakes with "B with that knowledge will be a 
contract in furtherance of wagering, and will fall 
within the scope of Bombay Act lit of 1865, 
while it will likewise follow that, waiving that 
consideration. A cannot strictly be said to have 
“intended” to give or take delivery to or from B. 

Both parties to a contract may intend to wager 
•r one party may intend to wager, and the other 
party may know that, that is his sole intention 
and knowing it, enter into the contract. 
When the facts found warrant the Court in adop- 
ting either Of those statements of fact, then the 
contract is a wager under the law of this Presi- 
dency, But where only one party intends 
to wi^x and the other neither intends himself 
% wapr nor knows that it is the sole intention 
of the former, then the contract is not a wager- 
ing contract from the point of view of the latter 
and he has a right of action on it. ISathuradaa 
Gokttldas Sc Co v. Narbada shankar 
Harjiyao. 11 Bom L R 997. 

S. aO-Bombay Act 111 of 1866— Wager- 
ing contracts— Teji Mandi transactions— Duties 
of agent. 

Teji Mandi transactions are in the na- 
ture of gambling transactions. The prohibition 
contdned in 8. 30 Contract Act, 1873, applies 
only to the case of winners. A person, who has 
won a wager or a bet, cannot sue to recover the 
amount deposited by the loser with the stake- 
holder. 

Under the general law erf wagering adminis- 
tered in England andindia ( with the exception 
of the Bombay Presidency), an agent, who has 
received moneys on behalf of his principal, must 
pay those moneys, to the principal even though 
the «»ntmctfl under which he received them were 
not only void but actually illegal. 

The Bombay Act III of 1S65 embraces not 
only every conceivable form of con*’ 


Bombay kcVs-Ooncid. c Wagers Act 

III of 1865 )^Goncid, S, OO^Oondd. 

tracts, but contracts made in furtherance of wager- 
ing contracts, and all contracts made by way of 
security oi guarantee of wagering contracts; and 
it prohibits all suits for moneys paid or payable 
in respect of wagering contracts. Ramchatidp 
yaSMvdarr. Gauge Bison Jaideo. 

12 Bom L R 990 

Bona fide Belief. 

See Act XTlir of 1850. 

—Denial by defendant ofpIainlifTs 
title. 

Sec (I) Landlord k Tenant, 

(8) Rent Act. 

—grant. 

See Grant. 

— Hiba-bil-ewar. 

Sec Mahomedan Law. 

—holder of value. 

See (1) Hundi, 

(2) Bill of exchange. 

(3> Negotiable Instruments Act, 

—information. 

See Damages. < 

—lease without title. 

See Lease. 

—litigation. 

See (1) Maintenance. 

(2) Champerty. 

—mistake of Law. 

Sec Limitation Act. 

—possession. 

Sec (1) Limitation. 

(3) Possession, 

—proceedings conducted in wrong 
court. 

See Linifimioii Act. , i 
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Bofia fide purchase. 

8^e (1) liimltatiun. 

($) Tender & purchaser. 

Bona fide purchaser. 

Se« (1) Mortgage (Bights and liabilities of 
Furchaser. * 

(2) Vendor and Purchaser. 

—purchaser for value without 
notice. 

Se« Oases under:*— 

(1) T. P. Act 

(2) Vendor & purchaser, 

—purchase without notice. 

See Vendor and purchaser. 

Bona Fides. 

See(l) Defamation. 

(3) Judicial Officers, Liability of. 

(.1) Limitation Act, 1877, Art 134 (1869, 
8. 6 ; 1871, art 134). 

(4) Transfer of Property Act, s. 63. 

(B) Debtor and Creditor. 

Bona fide transaction. 

See Contract Act. 

—transfer. 

See Cases under; — 

T P. Act. 

—transference without notice. 

See Cases under: — 

T. F. Act. 

Bond. 

1 Form of bond 1 — I 

2 Incomplete bond S 

3 Construction of bond. 4 

4 Assignment of bond 6 

5 Aarreement to sell when hecomei a bond 8 

6 When promissory note to l?e deemed a 
bdnd 7 

7 necessity of signature of an obligee 8 
B Condition in bond for money lent 9 

9 Administration bond 10—11 

10 Admission of liability on bond 12 

Jf* teid payable on demand 13 
12 Bond payable within one year ^ 

14 B^>nd with collateral agreement to accept 


Bond-CiwM. 

H Bond executed Ijy guardian fof» pie-ejrfrt. 
lug liability 16 

16 Guardian's power to bind mlnor^ estate 
by a bond 17 

16 Cause of action 18 — 21 

17 Failure to deliver bond S3 

18 Suit for damages for omission to sue 33 

19 Eight of one of several heirs to sue credi- 
tor for share of debt 24 

20 Untrue recital of cash payment in bond 2® 

21 Suit by obligee against some of obligwa 
taking fresh bond from the rest 36 

32 Bond used to pay debt of third party 27 

23 Suit to have a bond adjudged void J88 

34 Suit on bond said to have been passed un- 
der pressure 29 

26 Sale of interest of obligee in a hypotheca- 
tion bond SO 

26 Matenal alteration of bond after execu- 
tion 31 

27 Fraudulent alteration of hypothecation 
clause 32 

38 Bond, enforcement of bond by a third par- 
ty S3 

29 Material alteration in bond 34—36 

80 Bond fraudulent alteration of endorsement 
of payments 36 

31 Appropriation of payment 37 

B2 Bond m satisfaction of decree 33 

83 Failure of bond 39 

84 Presumption of payment 40 

35 Bond -stipulation for not transferring pro- 
perty being of no avail to a third party 
41 

36 Evidences of payment 42-43 

37 Acknowledgment in letter of evidence of 
missing bond 44 

38 Novation of bond 46-60' 

89 Whether novation or no novation 61 

40 Bond payable by instalments 63-70 

41 Power of Court to a^er terms of spedalfj 
registered bond 71 

42 Bond registered under Act XVI of 1864. ^ 

61 & 53 73 ’ 

43 Penalty 73 

44 Enforcement of penalty 74 

46 Admissibility of evidence to show that the 
partner signed on behalf of hie 
75 

46 Mortgage deed whether admisfidble ai 
ney bond 76 ^ 

^ Property in bond p«]par 7| 
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^QwArGontd. 

BanA. 

Btt (!) Interest;— Miscellaneous Oases— Bond 
Oonsideration. 

(S) Contract. 

ci*eatiiig or not charge on immoveable 

imopefty. 

See Kegistration Act, 1877, s, 17. 

•-payable by instalments. 

See Limitation Ar't, 1877, art 75. 

•->^R€eitals in. 

See (1) Evidence— Civil Cases— Recitals in 

Documents^ 

(2) OnUfi of Proof— Documents relating to 
Loans, etc. 

(1) Fom of bond. 

1 — Bond not to be operative until dishonour 

hundi with respect to which bond has been exe- 
cuted. 

An instmment which is in the nature of a 
bond is not the less a bond because it does not 
coweinto operation unless and until the hundi 
with r^pect to which it is passed has been disho- 
noured. Lakshmandas Raghunathdas v 
Iknibbatt Mansapam. 20 Bom 791. 

2 — Bond— Promissory note. 

Where an instrument containing a promise to 
pay money advanced is attested, is not payable to 
order or bearer and under which the executant I 
obliges himself to pay the amount to another, is a 
bond within the meaning of s. 8 (.5) (b) of the 
Rtamp Act, 18P9. Vexiku v Sitaram. 

6 Bom L R 841. 

(2) Incomplete bond. 

8 — Bond, Incomplete. 

A bond, the terms of which provide for its be- 
ing entered into by four separate individuals, is 
incomplete if executed by three only. 

Krishnadas v Balkrisbnadas. 

11th January 1872. 

(Z) Construction of bond. 

4— OontMct Act, S. 74— Deed— Construction- 
Felony-Civil Court without criminal prosecution 
—Penalty— Limitation Act, Atts. 8, 6S, 115. 

The defendant entered Into a coniraot with the 
^(Urtdent of tl» Taluq Board in respect of the 


%onA-Gontd 

(3) Construction of Bond— 
collection of fees in a market which provided 
w/fr *‘If, I, my agent or servant were to 
act contrary to the above regulations, 1 shall be 
liable to pay a fine not exceeding Rs. 50 imposed 
by the President or 1 am not entitled to 
object if my i%put up for auction again 
subject to the loss that may be sustained by the 
Taluq Board.'’ The President brought this suit 
for recovery of Rs 60 on the allegation that the 
defendant’s agent collected more than the estab- 
lished fees from the people. Held -Thsit the agree- 
ment was not an instrument of the same nature 
as a bail bond or recognizance within the meaning 
of the exception to S. 73 of the Contract Act. (2) 
The bond is one given for the performance of a 
public duty or act in which the public are " inte- 
rested and is not one given “under the pro’^isi- 
on, of any law,” there being no section in the 
Act which authorizes or requires the giving of 
such a bond. (3) That the clause authorizing the 
plaintiff to put the defendant’s “gutta” up to 
auction did not preclude the plaintiff from reco- 
vering under the Contract. (4) That the penal 
clause of the Local Boards Act Ss. 162 (c; and 162 
(i), did not preclude the plaintiff from recovering 
against the defendant under the contract. (6) 
That the suit for recovery of the penalty mention- 
ed in the clause was governed by either Art, 68 
or 115 of the Limitation Act and not by Art. 6. 
(6) That the amount of Rs. 50 cannot be said, 
under the circumstances, to be exhorbitant though 
the amount of damages are for the lower Court 
to determine. (1) That under S. 74 it is not ne- 
cessary for plaintiff to prove any actual damage 
or loss. Taluk Board of Ktmdapur v Laksh- 
minarayana. (1906) 17 M L J 537. 

(4) Assignment of bond. 

5— Bond— Endorsement on bond ‘the balance 
due should be paid into the hands of my son’— 
Whether can be treated as assignment of bond — 
Assignee’s right of suit. 

An endorsement on a bond that “the balance 
due should be paid into the hands of my son” 
operates as an assignment, so as to entitle the 
assignee to sue thereon. SO Mad 76, Fol. 

Saminttha Pillai v Dorasawmy Naiok. 

1 Ind Cas 212. 

(5) Agreemeat to sell when becomes a 
bond. 

6— Bond— Agreement to sell— Stamp Act ^,2 
(S) c. 


Ji,, It tM 


J IsLai, i ,1 
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(§) Agre^mant to sell, when hcconies 

a ^iOU^-^ConeU, 

An ordinary agreement for sale of cotton be- 
tween two merchants^ when attested by a witness 
becomes a bond within the meaning of the Indian 

Stamp Act, 1899. , RalH Brothepp. 

8 Bm h R 134 

(6) When pnomissopy note to he deemed a 
bond. 

7 — Bond— Promissory note — Attestation. 

Under the Stamp Act, a promissory note unless 
it is payable to order or bearer, is to be deemed a 
bond if attested. H D Sethna v Mirza Maho 
med Shirazi. 9 Bom L R 1034. 

(7) Necessity of signature of an obligee. 

8 — Signature necessary. 

According to native practice, the signature of 

the obligee of a bond is an essential part of the 
document, and the mere fact that he was present 
and assented to the bond being written is not 
enough tocbarge him thereon. Murharray v 
Punjaji. 1882 P J 365 

(8) Condition in bond for money lent. 

9 — Bight of suit. 

An agreement to put a party in possession of 
certain lands if default be made in the payment 
of money lent does not preclude that party from 
suing for the money lent if he elect to do so. 
AnnassKni v. Naranayen 2 Ind Jur 0 S 12. 

(9) Administration Bond. 

10 — Administration Bond. 

An administration bond is not invalidated by ^ 
reason of mutual mistake on the part of the Court 
and the surety, or misrepresentation by Ojurt, 10 
OWN673a=;3l Cal 713 Fol: Sarat Chandra 
Roy Chowdhury v Rajoni Mohan Roy. 

12 C W N 481. 

It' District J udge — 'Administration bond. 

A bond under s. 31 of the Guardians and 
Wards Act is to be given to the Judge of the 
Court to enure for the benefit of the Judge for 
the time being, with or without 811 relies, as may 
be prescribed engaging duly to account for what 
the guardian may receive in respest of the 
property of the ward. There is nothing in the 
section (or in the form of the bond given in the 
4 ^edulo to tho High Opurt Civil 

II 0. C 5s 


(9) Administration bond— CoiwU, 

Orders) which suggests that the bond ceases to 
operate either on the death of the guardian or of 
the ward or on the Cessor otherwise of the 
guardianship. Ganpat v Anna 7 Bom L R 

803 = 30 Bom 164. 

See also—'* Administration Bond. ” 

(10) Admission of liability on bond. 

12 — Remission of condition— Default — Bight 
of suit. 

When the full sum specified in a bond was 
admitted to be due, t-hefact of the plaintifi having, 
on condition of the payment of half the amount by 
a certain day, agreed to remit his claim to the 
other half, cannot affect his right to recover the 
entire amount due on the defendant failing to 
fulfil the condition. Yengappayan y 
Rajapayan. 1 M H C R 208. 

(11) Bond payable on demand. 

13 — Bond payable on demand. 

When a bond is payable on demand, limitation 
runs from the <late of demand, and not from the 
execution of the bond. The first and only demand 
may be with the suit or suit itself. Jiwan 
Singh V. Anwar Khan, 26 P R 1873. 

(12) Bond payable within one year. 

14 — Bond payable within one year. 

Where defendant executed a registered bond 
on ITith March 187 1 by which he agreed to re-pay 
the loan within one year and plamtifi sued on 
the bond on the 1 1th March, 1374, it was held 
that limitation ran from the end of the year and 
that the suit was within time. Shcr Jang r. 
Partab Singh, 79 P R 1875. 

(13) Bond with collateral agreement 
to accept rents. 

15.— Right of suit. 

In a suit to recover money (principal and 
interest) alleged to have been due on a bond* 
defendant pleaderl that Kubsequent to the e^e* 
cutiott of the hand plaintiflE had taken from 
obligor an ijara and a <lur-ijara 
ijara-kabuliats, agreeing to accept j^ypicht qf 
the bond by setting off the rents due httlie? Ibe 
kafouliatft. It was found that the kebhMafe sti- 
pulated that during tbeir t|e vent sliobld, 
year after Mifeallneiiti be 
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(IB) Bond with Collateral agreement to 
accept Tmls--Co7ield, 

credited in payment of the bond debt, and that 
at the end of the term of the ijara acconnts 
should be settled and the balance paid, neither 
|»rty being at liberty to put an end to the lease. 
Meld that till the termination of the lease plain- 
tiff could not sue on the bond, his right of suit 
haying been suspended during the continuance 
of the ijara and dur-ijara, the stipulations in 
which qualified the stipulation in the bond for 
absolute payment at the end of a specified period. 

Bya Chand Oswal v Mookteeda Dabee. 

IS WR24 

(14) Bond executed by giiai»<iiaii for 
a pre-existing liability. 

16. — Existing liability— Guardian’s bond— 
Binding on the minor, 

A guardian’s bond, containing only a personal 
covenant by the guardian, without charging the 
minor’s estate, will nevertheless bind the minor, if 
it Is executed for a pre-existing liability which the 
minor is bound to discharge (26 Mad 330 Fol). 
Buimiaami Reddi v Mutbial Reddi 

31 Mad 458 

See also;— 

(1) Minor. 

(2) Guardian & Ward, 

(15) Guardian’s power to bind minor’s 
estate by a bond. 

17. — '(ruardian —Bond by guardian — Liability 
of minor— Necessaries— Bond to keep alive debt 
due for necessaries, when binds minor’s estate— 
Limitation— Personal liability. 

The proposition that a suardian of a minor 
cannot bind his ward personally by a simple con- 
tract debt, by a covenantor by any promise to pay 
money or damages, is ('subject to the modification 
that the promise will not bind the minor, unless 
it has been made merely to keep alive a debt, for 
which the ward’s property was liable. 

Where the promise is to pay money, which has 
been expended for necessaries, the estate of the 
minor may be liable, not on the promise, but be- 
cause the money has been supplied. 

It Is an established law that a guardian cannot 
bind hia ward’s estate, except by a document pur- 
porting to bind it I 


BonA-Gonti, 

(15) Guardian’s powejp to bind mindt^’s 
estate by a BonA--- Conoid, 

When a third person enters into dealings with 
the guardian of a minor, and advances money lor 
necessaries for the minor or for the benefit of his 
estate, and takes a bond for the debt from the 
guardian, the responsibility rests on him to take 
care that the bond is so drawn as to render the 
estate of the minor in law liable for the debt. 26 
Mad 330, Ref, 17 Mad 306: 20 Bom 61 Ref. 

Bhawal Sahu v Baij Nath Pertap Narain 
Singh. 12 C W N 256 = 3 M L T 156 = 

35 Cal 820. 

(16) Cause of action. 

'18.— Limitation, 

after entering into a bond for the payment 
of a sum of money, adopted one N, who took the 
family estate at .fs death. While in the enjoy- 
ment of the estate, the bond-holders brought a 
suit against him to realize the debt, and obtained 
a decree. T’^nder the decree, the obligees sought 
to sell the property which by the time of the exe- 
cution had come into the hands of JR (a great- 
nephew of ./’s), who sued anl eventually suc- 
ceeded m having ./’s adoption declared void. R 
then sued to set aside so far as it affected him, 
the deeiee for the sale of the property, and in 
this suit also he eventually succeeded. The re- 
presentative of the original bond-holders then 
brought a suit against R to recover the money 
due on the bond. Ihld that plaintiff’s right of 
suit first arose, not from the last decree in favour 
of but from the time when the debt became 
due under the terms of the bond. Raikfisto 
Singh V Hufo Soondufce Chowdrain. 

13 W R 313, 

19.-Bond payable within 6 months, on con- 
dition of not being paid by another. 

Defendant executed a bond to plaintiff on the 
29lh April 1869, on condition of plaintiffs releas- 
ing S from arrest against whom plaintiff had a 
decree and the bond was payable within 6 months, 
if 8 did not pay in the meantime. Plaintiff 
brought a suit on the bond on the 6th May, 1573, 
contending that there was litigation between 
himself and 8 till 26th October, 1871, in respect 
of execution of decree and time should run from 
that date. that the snit should have been 
brought within S years after the expiry oi the six 
months. Bhal Sa waya Singh, y flirA 
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(16) Cause of Action--- Com U. 

20. — Suit to recover sbare of bond debt. 

In a suit by the widow of one of three judg- 
ment-creditors to recover the third part of a bond 
debt which had been decreed in their favour, and 
of which execution had been taken out,— 
that as she had failed in her endeavour to be 
made a party to the original suit, her only course 
was to sue for her share of the money received 
under the decree; though she might have sued to 
have herself declared a sharer in the decree, her 
not adopting that form of action held not to bar 
her suit. As the entire sum due on the bond, with 
penal interest to date of decree, had been re- 
covered, plaintiff’s cause of action had fully ac- 
crued, though a balance of interest was still due. 

Biizmoonissa y Rowshan Jahan. 

10 W R 397. 

81. — Suit on bond before due date— -Denial 
of execution. 

Meld^ reversing the decision of the Court be- 
low, that the denial of the execution of a bond 
in the Criminal Court by the defendant does not 
give the plaintiff any cause of action to recover 
the amount of the bond before due date. 

Sujeewun Singh y Runpal Singh. 

10 W R 351. 

Notes.— Dist: 21 W E 443. 

(17) FailuFet to deliver bond. 

22. — Suit for amount before due date. 

If an obligor fraudulently withholds delivery 
©f a bond which has been executed within a rea- 
sonable time after the receipt of the money, the 
obligee has a right to sue for the return of the 
money before the time fixed for payment. 

Pearee BSonee Bossee y Thakoor Doss Butt. 

21 W R 4453. 

Notes. -Bef: 24 W B 190. 

(18) Suit for damages for omission 
to sue, 

28.— jQkId', that a suit will not lie for damag- 
es against the holder of a bond pledged as secu- 
rity for his omission to sue on that bond within 
the period of limitation. 

♦ Makund Ball v lughoput Bass. 

1 Agra lep A C 83. 


Bond-Conifrf. 

(19) Right of one of several heirs to sue 

creditor for share of debt. 

24. — Separate suits by the heirs of an obligee. 

JSeld by the Full Bench (Mahmood J., dissen- 
ting) that, when, upon the death of the obligee of 
a money bond, the right to realize the money has 
devolved in specific share*? upon his heirs, each 
of snch heirs cannot maintain a separate suit for 
recovery of his share of t he money due on the 
bond. Kandhiya Lai v Chandar. 

7 All 313=5 W N 34. 

Notes— Ref: 21 Bora 154; 9 All 496; 12 0 W 
N 84; 6 0 L J 383; 558. ¥ol: 26 Mad 26. 

(20) Untrue recital of cash payment in 

bond. 

25 -Agreement by plaintiff to advance moneys 
to defendant to recover defendant’s property by 
liligation-Untrue recital of cash payment in bond 
— Right to recover money actually advanced — 
Rate of interest. 

Where it was found that the consideration for 
the bond in question was not paid to the defen- 
dant m cash, but that moneys were advanced 
by plaintiff to various persons on behalf of the 
defendant to recover the defendant’s pT’operty 
by litigation, held, that plaintiff was entitled to 
recover the amounts actually advanced for 
and on behalf of the defendant ; and that, as 
the recital of cash payment made in the bond 
was untrue, the plaintiff is not entitled to re- 
cover the higher rate of interest provided therein 
in case of default of payment of principal and in- 
terest, Mecnaksi Ayec v Audi Nadati. 

10 MLT18. 

(21) Suit by obligee against some obligors 
taking fresh bond from the rest. 

26. — Where an obligee sues some of the per- 
sons jointly liable to him under a bond, and takes 
another bond from the rest for what ho considers 
to be their share of the debt, he does not discharge 
the latter from their liability to contribute aoeord* 
ing to the shares in which they are liable among 
themselves, nor does his transaction with them 
(they not being sureties) destory the joint Ilahility. 

Shushee Hohun Pal Chowdhry y Ram 
Aoomsrr Koondoo 22 W R 193. 
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(22) Bond ttsed to pay debt of third party. 

27— Liability of third party. 

The fact that the money raised on a bond is 
used to pay a debt diit by a third parly ( 0 ) does 
not make such third party liable to the party 
executed the bond unless the latter joined in the 
bond at the request of the third party or of 
»>me one acting under his authority. 

Gonr lishore Dutt Chowdhry v Ozeer AH 

24^ W R 99. 

(23) Suit to have a bond adjudged void 

28— Specific Relief Act (1 of 1877) Sec. 89— 
Bond— Cancellation — Limitation. 

Article 91 of the Limitation Act 1877, applies to 
a suit brought under the provisions of s. 39 of tlie 
Specfic Relief Act, 1877, 1o have a bond adjudged 
void and to have it delivered up and cancelled. 
Bakatram v Karsetji 5 Bom L R 533 

« 27 Bom 560. 

(24) Suit on bond said to have been 
passed under pressure. 

29— — Court of Wards— Disqualified proprie- 
l^t^Oudh Land Revenue Act (XVlIof 1876) — 
C&» TlXi, Beos 161 to 177 — Indian Contract Act 
(IX of 1872) Sec 16— Act VI of 1899, Sec. 2 — 
Httd bargain— Undue infiuence— Compound 
intemt. 

The group of Sections (161 to 177 ) in 
the Oudh Land Revenue Act, 1876 entitled “Gh. 
VIO, Courts of Wardn was not intended to inter- 
fere with the personal status or rights of an 
adult disqualified proprietor who is neither idiot 
nor lunatic, except as regards the management 
of his property or anything expressly prohibited. 
There is no prohibition of a disqualified propiie- 
tor contracting debts or bon owing money, but he 
is not at liberty to create any charge upon his 
property without the sanction of the Court. 

In 1886. the defendant being then largely 
involved in debt, was declared a disqualified pro- 
prietor under the piovisioiw of tho Oudh Land 
Revenue Act, and hm pioperty was placed under 
the charge of the Couit of Wanls. In 1889 he 
borrowed from the plaintiff without the sanction 
of the Court the sum of Es, 4,600 and stipulated 
to pay interest at the rate of 24 p*^r cent per 
annum* In 1892 a further sum of 1^350 
advanced by the plaintiff t@ thedefendanl and 


Eond'^Omtd, 

(24) Suit on bond said to have been 
passed underpressure. — Concld. 
the latterexccuted a bond in favour of the plain- 
tiff for the total sum due to him, but the inter- 
est was reduced from 24 per cent, to 18 per cent, 
per annum. The p'' dntiff brought the present 
snit for the recovery of the amount due under 
the bond. There was no fraud in the matter 
and no pressure was put upon the defendant by 
the plaintiff for his agents to induce him to ac- 
cept the conditions offered to him. 


I Held, that although the defefidant was left 
free to contract debt, yet he was under a peculiar 
disability and placed in a position of helpless- 
ness by the fact of his estate being under the 
control of the Court of Wards, and the position 
of the parties was such that the plaintiff was *dn 
a position to dominate the will” of the 
defendant within the meaning of the amended 
Sec. 16 of the Indian Court Act. In this case the 
lender used his position to demand and obtained 
from the borrower more onerous terms 
than were rea 8 ona 1 sl,e, and the bond sued on 
must be set aside. 


Held f>i like t the Subombua te jr.udg e was 

wrong in deciding the case in accordance with 
what he supposed to be English equitable doc- 
trine. Ho ought to have considered only the terms 
of s. 16 of the Indian Contract Act. 


Apart from a recent Statute, an English 
Court of Equity could not give relief from a 
transaction or contract merely on the ground 
that it was a hard bargain, except perhaps where 
the extortion is so great as to be of itself evi- 
dence of fraud. Bhanipal Das*v. Raja Mane- 
shur Bakhah Singh. 4 C L J 1 (P. C.) = 

1MLT205-3 A L J 495 = 9 0 0188 = 
8 Bom L R 491=10 C WN.849 = 
16 M L J 292. 

f 25) Sale of interest of^ obligee in a by. 
potheeation-bo nd. 

80.— Civil Procedure Code, 1889 , se, 268, 
274. 

The interest of the obligee in a bond hypo- 
thecating certain land as security fora debt hav- 
ing been attached under a 274 of the Code of 
Civil Procedure and sold, a suit was brought by 
the purchaser upon the said bond, Jit was objeefe- 
ed that the suit wm not maintainable because 
the bond had not been also attached as a ifcbt 
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Bond-Oonid, 

(25) Sale of interest of obligee in a 
hypothecation bond— Co«( Id. 

under s 26S. Held that the fact of the bond 
not having been attached as a debt under s. 268 
did not affect the right of the purchaser to 

realize the amount due under it. Sami Ayyar 
V Krishnasami 10 Mad 169. 

(26) Material alteration of bond after exe- 

cution. 

SI. — Material alteration after execution — 
Dismissal in UU, 

In a suit based upon two bonds purporting to 
be executed by the five defendants, it was found 
that the name of thf" fifth defendant (Nabi 
Bakbsh) had been added by plaintiff after execu- 
tion without the consent of the defendants. 

Jleld^ that the plaintiff was not entitled to 
recover from any of the defendants, the altera- 
tion in a material particular of a deed after exf»- 
cution without the consent of the other party to 
such deed disentitling the party who has so 
altered it from seeking afterwards to enforce it. 

7 Oal 616; 4 All 62 ; and 103 P E 1883 
followed. Karam Ali v. Narain Singh 

91 PR 1900. 

(27) Fraudulent alteration of hypotheca- 

tion clause. 

S2. — Alteration— Fraud. 

The obligee of a bond for the payment of 
money in which a certain share of a village had 
been hypothecated as collateral security, having 
fraudulently altered such bond so as to make i 1 
appear that a larger sh^re of such village was 
hypothecated, sued the obligoi to recover the 
money due on such bond by the sale of such 
large share. The obligor admitted the execution 
of the bond and that a certain sum was due there- 
on. 

Held^ on the question whether under these 
circumstances the obligee was entitled to relief 
as regards his claim for money, that he was not 
BO entitled, inasmuch as the bond on which his 
suit was brought must be discarded, being a for- 
gery and therefore the suit as brought failed. 

Gunga Ram v Chaudan Singh. 

1 WN 118, 4 Ali 62. 

(2S) Boud-enforcement of bond by a 
third |>arty. 

tued the oblige to enloroe a 


Bond -Gofttd, 

(28) Bond-etiforccment of bond by 
a third party— CoweZi, 

bond hypothecating immoveable property, to the 
discharge of which he had agreed by means of 
sale of the property. The contract of sale was 
never carr^d into effect, although the vendors 
were wnllirg and ready to put him in possession 
of the property, as B failed to pay the price 
which he covenanted to pay. B was not allowed 
to enforce the bond Narain Singh v. Madho 
Prasad. 7 N W 158. 

(29) Material alteration in bond 

34 , — —Suit for recovery of money due on 
a bond— Forged bond— Material alteration, if, 
and when, vitiates instrument— Party, addi- 
tion of, fraudulent — Original debt, effect of, to 
when recited in bond — Court, power of, to dis- 
miss suit against a party not contesting -Mate- 
iial alteration, law as to— Limitation, if saved 
by acknowledgment of original debt recited In 
forged bond. 

The test for determining the materiality 
of an alteration in an instrument is to see 
whether the addition gave a different legal 
character to the writing and whether it would 
completely change the nature of the relation 
towards each other of the parties to it and their 
remedies upon it. 

If a party to a deed makes an alteration in a 
covenant after the deed is executed, not only the 
covenant but the whole deed becomes void. 

Any change in an instrument, which causes 
it to speak a different language in legal effect 
from that which it originally spoke which chan- 
gcb the legal identity or character of the instru- 
ment either in its terms or the relation of the 
parties to it, is a material change, or technically 
an alteration and such a change uill invalidate 
the instrument against all parties not eonsenri ng 
to t he change. 

The question, to what extent the indenting of 
an instrument must bo changed in order that % 
legal effect will be altered, so as to bring the oane 
within the terms of a material alteration vlliat- 
ing the matrument, must depend upon the 
of the alteration in each particular caae. He 
tistisnot. necessarily, whether the 
liability of ono of the parties has he» iaql^sed 
^ by the change; it is of no vrhette 

the alh^t^on would % ieWttiental 
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(29) Matefial alteration in boad— Co ntd. 

to the party sought to be charged on the contract. 
The important question is, whether the integrity 
and identity of the contract have been changed. 

Where a party, by his own act alters a genuine 
Instrument, so that it cannot be the founda- 
tion of any legal remedy, he ought not to be per- 
mitted to prove the promise contained in it by 
any other evidence, on the principle that the 
debt is merged in the instrument and hence the 
destruction of the latter leaves nothing upon 
which to sue, 

In the absence of fraud, the instrument only, 
and not the original debt is, in such circumstan- 
ces, destroyed, but where a party has voluntardy 
and fraudulently altered a deed and has thus 
destroyed the evidence of his debt, he should not 
be allowed to fall back upon the original consi- 
deration and establish it by evidence which he 
himself has destroyeti. 

As an ordinary rule where the defendant has 
noMoe of an alteration in an instrument, which 
is the foundation of the action, he should raise 
the issue by his pleading, whether the alteration 
i» material and the instrument has become void 
If, however, in proving the execution of a note 

testimony discovers the fact that it was 
dieslgnedly changed by the pajee, the Court is 
not precluded from giving effect to the well set- 
tled rule of law that an instrument is avoided by 
a material alteration. 7 Cal 616 and 2 P L E 
107 Fol: 13 M & W 343; 5 E iV- B 83; 1 8m L 0 
107, 76/ {nth Ed). 167 Mass 426,57 Am St, 
Bep 466, 6 Walk s. 80, 42 111 R 376, and 60 Mo. 
157, Bef 2 M & Or 800, 20 L J Ex 115, 1 Oh 
461, Dlst 3 B & Ad 560 and 1 t iSm L C 801 
(Illh Kd), Ref 24 Am St Rep 260, 12 Am 
St Bep 764, 4 L R A 196, 16 L R A 468, 47 
Am St Bep 919, Ref 6 0 W N 56; 26 Bom 616; 
23 Mad 137; 25 All 680 Dist; Gour Chandra 
Das V. Prasanna Kumar Chanda. 
S C L J a08==lO C W K 788*83 Cal 812. 

85 — ^Aitearation of deed — Suit for recovery of 
money due on a bond— B'orged bond— Material 
alteration, if and when vitiates instrument-Parfy, 
addition of fraudulent— Original debt, effect of, 
when recited in bond— Court, power of to dismiss 
»it agadnst a party and not contesting-Material 
alteration, law as to limitation, if saved by acknow- 
le^ent of original debt recited in foiled bond,- 


I Bond ^Oontd, 

(29) Material alteration in bond— 

The test for determining the materiality of an 
alteration in an instrument is to see whether the 
addition gave a different legal character to the 
writing and whether it would completely change 
the nature of the relation towards each other of 
the parties to it and their remedies upon it. 

If a party to deed makes an alteration in a 
covenant after the deed is executed, not only the 
covenant but the whole deed becomes void. 

Any change in an instrument which causes it 
to speak a different language m legal effect from 
that which it originally spoke, which changes the 
legal identity or character of the instrument, either 
m Its terms or the relation of the parties to It? is 
a material change or technically an alteration, 
and such a change will invalidate the instrument 
against all parties not consenting to the change. 

The question, to what extent the identity of 
an instrument must be changed m order that its 
legal effect will be altered, so as to bring the case 
within the terms of a material alteration vitiating 
I the instrument, must depend upon the nature of 
I the alteration m each particular ca8<». 'Ihe test is 
not, necessarily, whether the pecuniary liabiliy of 
one of the parties has been increased by the change; 
it is of no consequence, whether the alteration 
would be beneficial or detrimental to the party 
sought to be charged on the contract. The impor- 
tant question is whether the intesrrityand identity 
of the contract have been changed, 

I Wheie a party by his own act alters a genuine 
I instrument, so that it cannot be the foundation of 
any legal remedy, he ought not tO be permitted 
to prove the promise contatinedih it by any other 
evidence, on the principle that the debt is merged 
in the instrument and hence the destruction of the 
latter leaves nothing upon which to sue. 

In the absence of fraud, the instrument only 
and not the original debt is, in such circuiBstances, 
destroyed, but where a party has voluntarily 
and fraudulently altered a deed and has thus 
destroyed the evidence of his debt, he should not 
be allowed to fail back upon the original consi- 
deration and establish it by evidence which he 
himself has destroyed. 

As an ordinary rule, where the defepdant has 
notice of an alteration in an iiMrument w-hieB is 
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(20) Material alteration in t>oiiid—6^ywcZ<f. | 
the foundation of the action, he should raise the j 
i«8ue by his pleading, whether the alteration is 
material and the instrument has become void. If, 
however, in proving the execution of a note, the 
testimony discovers the fact that it was designedly 
changed by the payee, the Court la not precluded 
from giving effect to the well-settled rule of 
law that an instrument is avoided by a material 
alteration. Gotir Chandra Das v Prasnna 
Knaiar Chanda 8 C L J 368-10 C W N 788 

«38 Cal 812. 

Not4»:— Dtst: 13 0 W N 716. 

(SO) Bond, fraudulent alteration of endorse- 
iment of payment. 

36 — Alteration of deed. 

Meld that the ruling in N. W. P., S. D. A. Hep. 
1859 P 73 did not apply to a case where the en- 
dorsement of payments in satisfaction of the bond, 
and not the terms of the bond itself, were found 
to have been fraudulently altered by the obligee 
In the present case the execution of the bond was 
admitted by the obligor and the only question m 
Issue was as to tbe amount that had been paid in 
satisfaction of the bond. Kallu Mai v Kallu 

1 W N 119. 

(31) Appropriation of payment. 

37— Mode of calculating interest— Reg, XV of 
1793. 

Where payment was made upon a bond, the 
amount paid being less than the interest due, — 
Meld the payment ought to go to reduce the am- 
ount of interest due, and the creditor in a suit 
upon the bond was entitled to a decree for the 
principal and balance of interest up to date of 

decree. Luchmeswar Singh v Luft AH Khan. 

8 B L R P C 110. 

(32) Bond in satisfaction of decree. 

88— S. 267-A— Civ, Pro. Code, 188;^— Bond in 
satisfaction decree — Effect. 

A bond executed in satisfaction of a decree 
will be the basis of a fresh suit, though satisfaction 
of the said decree was not certified. ( 16 Cal. 504, 
15 Bom 419, 17 Mad 382 B^ol) Sukhu Ram v. 
Dmed, 16 P R 1900 «20 P L R 1900. 

Notes.— Bef: 29 P B 1908«71 P W R 1907 » 
61 P L B 1907; Dia., 88 P E 1904; Over- 
lUted, ^1 P L E 1907, f B, 
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(82) Bond in satisfaction of d«crcc^C?<mc7<f, 

Sec also cases under:— 

(I) C. P. 0. (1882) S. 257 A. 

(3) Contract Act S. 25. 

(33) Failure of bond. 

39— Evidence— Non-registration 

In an action on a bond a mortgage, which 
was not registered, and the factum of which was 
denied, the Principal Suddec Ameen decided fn 
favour of the plaintiffs; but such judgment 
being reversed by the High Oonrfc, the Judicial 
Committee, considering that too much weight had 
been given to the fact of non-registration, revers- 
ed that finding, and, after a careful analysis of 
the evidence, found the bond to be genuine. 

Gangaprasad v Mawji Lai. 

9 B L R 426; 16 W R P C 30. 

(34) t Presumption of payment. 

40— Presumption as to payment— Obligor’s 
possession of bond — 

As between the origiral debtor and the origin- 
al creditor, the obligor’s possession of bond leads 
to the presumption that its payment is made. 
But it loses much of its force when it is made 
between the debtor and the purchaser of the 
debt at the execution sale. Dcbendra Kumar 
Mandal v Rup Lall Dass. 12 Cal 548. 

Notes— Ap: 18 Mad 437; 26 Bom 305. Fd: 

20 Cal 806; 19 Bom 121 ; 29 Cal 1 P B. 

(35) Bond— stipulation for not transferring 
property being of no avail to a third party 

41— Stipulation for not transferring property 

— Third person not a party to the bond. 

A stipulation in a bond to the effect that the 
obligor will make no transfer of certain prop€prty 
hypothecated by such bond until the debt thereby 
secured has been paid up, cannot be used by a 
third person not a party to the bond to d^eat a 
subsequent charge upon the same p*opgc|y 
granted in favour of another creditor 

obligor, Koondun Lall ? Wai^ Ali 

3 N w F m, 
(86) Evidence of payment. 

42— Error in account^Waiver— 
Indorfifpoents 
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Bond- OoHtd, 

(36) Efidence of pBLyment-^Goudd, 
Where the defeodant executed to the plaintiff 
a bond for the payment of the balance found to 
be due from the defendant to the plaintiff upon 
an adjustment of the account of their mutual 
dealings, which bond contained the following 
stipulation. “ I shall pay the money after caus- 
ing the payment to he entered on the back of 
this bond, or after taking a receipt for the same. 

I shall not lay and claim to any payment made 
except in this way,”— that though the 
defendant at the time of the adjustment disput- 
ed the correctness of the account, yet that, by 
haying executed the bond and made payments 
under it, he must he heid to have waived his 
objection, and m a amt on the bond could not be 
permitted torc-open the quest ion of the coirect- 
nessofthe balance, though he might possibly 
have been allowed to do so had he alleged that be 
had discovered en(>rs m the account after the 
execution of the bond, and bad he specified 
some of the alleged errors. Held, also, that the 
stipulation in the bond could not he permitted to 
control courts of justice as to the evidence which, 
keeping Within the rules of the general law of 
otidence in this country, they may admit of pay- 
mmt I and the Anglo-Indian law of evidence not 
exolwding oral evidence of payments, it would be 
^inst good conscience and the policy of the law 
to reject it, though the absence of endorsements 
is a circumstance of some importance, which 
ought not to be over- looked, but is by no means 
conclusive. S. D. A , 1855, pp. 10 A 50 impeached 
5 Mad., 461; Sp. Ap. 438 of 1872, and 1 N. W.,H6, 
approved. Narayan Undir Patel v Motilal 
Eamdaa. ^ Bom. 45. 

Kalee Dos® Mittra v Tarachand Roy. 

8 W R 316. 

See Girdharee Bingh v T.alloo Koonwai. 

3 W R Mis , 23 

43— S. 23— Bond Stipulation for endorse- 
ment on bond of payment — Evidence of pay- 
ment— Receipt. 

A bond contained a stipulation that the obli- 
gors should endorse on the bond such payments 
of money due under it as were made within the 
p^jriod fixed for re-pay ment oi the principal and 
should not claim remission of such payments as 
were not so endorsed* Held^ that proof of such 
a payment by a receipt signed by the obligee, 
and not endorsed on the bond, was not excluded 
by that stipulation. Sultan Bib! v 

{dagata StYH- I H i# 4 tf 


Bond^Gowti^ 

(37) Acknowledgment in letten of evidence 
of missing bond. 

44 — Acknowledgment in letter of evidence of 
missing bond-interest at contract rate— Inter- 
est not to exceed principal — 

In a suit to lecover the amount of principal and 
interest due upon two separate bonds, one of which 
alone was forthcoming, the other being referred to 
and vouched by a note of hand of the obligor, the 
issues settled and recorded by the Court below for 
trial were, first, whet>>er the first bond was the 
deed of the deceased obligor; and. secondly, whe- 
ther the note of hand was under the seal of the 
obligor, and if so, whether it was a valid acknow- 
ledgment of the debt claimed on the second 
bond, and up to what time and at what rate 
interest was due. The Court below, notwith- 
standing that the first bond actually proved, 
purported to have been given on an account set- 
tled, allowed evidence of the accounts and deal- 
ings between the obligor and obligees previous to 
the execution of both bonds, and, after having 
referred the same to an accountant, decreed the 
Plaintiffs entitled to a less sum than sued for, 
with interest upon the account thus taken. 
lield^ on appeal by the Judicial Committee that 
the Courts below had miscarried, first, in allow- 
ing the opening of, and founding the, decrees 
upon settled accounts, the only question upon 
the issues recorded for their judgment being the 
validity of both bonds, of which they were satis- 
fied; and, secondly, that from the frame of the 
issues neither the obligees nor their representa- 
tives were bound to prove the consideration for 
the bonds, but were entitled to recover the whole 
pimcipai and interest due thereon, which was 
decreed, and the decree of the Court below 
amended to that effect. Shah Koondun Lull 
and Phoondun Lall v Rajah Ameei* Husain 
Khan. 11 M I A 120. 

(38) Novation of bond 

45— Surety, Liability of. 

B became surety under a bond to Government 
for the treasurer of a Collectorate. The Colleetor 
I yearly oxamined thejaccountsand struck a balamoe, 
which he certified to be correct. B on each such 
occasion executed a new bond, but the old bonds 
were not cancelled or given up. On shb®eiluonb 
enquiry, the trewtVr discqvefid tp 
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Bond-Gtm^d. 

<S8) Novation of Bond— CoMd. 


Bond ^GmM. 

(38) Novation of Bond — Contd, 


«mb^7//Jed moneys during each year. that th#» plaintiff as being due from the widows j th« 

on such discoveries being made, B was still lia P^a^ntiff on his part agreeing that h® would treat 

Me under the old bonds, there having been no “ satisfaction of his claim against 

_ , . ^ „ . „ « widows, but meanwhile that he would reWn 

nOVatiflLl I.oIA ar f«.aaTA«*«%«va a«s4- 


_ . ^ wAtauwH, uut, meauwnne cnac ne wouia remin 

Lala Banshtdhar v. Government the securities which he hold from them. In a 


of Bengal, 9 B. L. R.. 364— smt brought by the plaintiS against the heir to 

14 Moore’s I. A.. 86 = 16 W. R P C 11. enforce the last mentioned bond— SeM that tba 

bond was wholly invalid and fraudnlent as 
Bond — New bond in cancellation of old bonds against the defendant, and that, as there was no 
"—Registration refused — Suit on original bonds — privity of contract between the plaintiff and de- 

TTovation-Eegistraiion Act, 1908. s 77. independently of the bond it could not 

Stand as a security for anything which might hi 
AWN 1881, 98 3 ustly due from the widows. The tran- 

saction, even if valid, did not amount to a nova- 
4t6— Bond given in renewal of former bonds, plaintiff never abandoned his claim 

Where a bond is given in renewal of foimer but only agreed to abandon 

, , , ^ ^ remedy against them m case he obtained 

bonds, such bond constitutes a new security, to satisfaction of his claim from the heir. 


— Registration refused— Suit on original bonds— 
Novation — Registration Act, 1908. s 77. 

AWN 1881, 98 


lake e&ct from its date. 
Biiiffrabim. 


Hamed Bux v 
2 N W 37. 


Note* — B'ol. 2t W R 0 R 121. Ref. 6 Bom 
168 “FB. 

4*8— Fraud— Undue influence and threats. 


Chedambara Chetty v Renja KHsliaa 
Mtttbu Puehanja Naikar; 13 B L R 509: 

22 W R 148: L R II A 241 

Affirming decision of High Court. 7 Mad 85. 

Notes.— See 22 W R P 0 H8. 


The three childless widows of a /.emindar in- ^ if. exchange- 

Collateral security— Presumption. 

gtituted a suit against the rightful heir to their 

, , ,, i. ^ . V . v .. Where a person who is indebted on certain 

kusband 8 estate, m which they unsuocessfullv uu t u x. j ^ uu certain 

, y uuBuuceasiuiiy bills of exchange accepted by him gives a bond 

disputed his legitimacy. Previously thereto they for securing payment of the whole amount with 
had obtained advances of money from the present instalments, the fact that the bills 

■t f J .in. V ■ _ WP.rft rmt Via oritron VlO/^lr ftH . 


plaintiff and executed m his favour an agreement *^*^® instalment 

and a bond, whereby they secured to him the presumption that the bond 

. was only intended to be a collateral securitv, and 

pajmient of large sums m case they recovered not , a substitution for the obligation a S 
heir husband s^tate, and viituallygaveto Mm from the bills of exchange Such a presumZn 
IT TTT- ‘bey mayheimphedlyrebuttedbyother cirZ^n- 

aj^ with the nghtful heir to compromise the ces. 2 Bing N 0 69.8, cited. Radha Gobind 
auit, which compromise, however, was never acted Shaha v Bank of Bengal. 2 C L R ®®5 


mutt, which compromise, however, was never acted shaha v Bank of Bengal, 
upon, partly owing, it was alleged, to the subse- 
quent conduct of the heir. At the date of the SO. — Contradicting” t 


Compromise, the heir, who had just attained his interest, 


SO.—*' Contradicting” etc; its terms— .TaiiK^ 


majority, and was without proper counsel or 


assistance, and acted under threats from the plain- * xs ^ T u ^ ^ execution and 

tiff, a poweffui and wealthy banker, that he would ® ® ■"»* He** 

Ll .u i-.- .• - oraUybetween thecreditor and the d»bte*biv 

oa^ on the litigation against him ;,er /« a.t ,wch the former agreeil to take the r^ S 

w»B mdu^, contrary to his own fudgment ceratin tena.ifs of the Utter in satiefeeto of 1* 
a^Kinse erf nfeht, and without any evidence that tereetithe latter agreed to release 

^ sum oWmed was leaUy dii|i to the plaintiff, payment of rent to himself ahd the twiabts (who 
to«Mfeab(md tehlsfeToar,wh^bj-Iiolw»d were parties to t|e »was«MB,et# ate^topay 

wmisif 0 w a large saw hi awwf V F^ti to toe ss^to© ^ wm»t 

)J C, Ui 57 I , 
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Bond-6’onirf. 

(S8) BoYdition of Bond— Concld, 

in favour of the creditor was ejected in the 
revenue registers. The creditor brought a suit 
against the debtor to recover the principal and 
interest agreed to be paid under the bond, alleging 
that he had never received any rents und^r the 
jamog, Held, that whether or not the plaintiff 
could maintain a suit on the jamog sgauist the 
tenants for the rent assigne 1 to him m the Reve- 
nue Court, he could do bo in the Civil Court, and 
the fact that the jamoq was not in writing did 
not aff^'ct the question. ( 7 All refer- 

red to. Held, also that the jamoq vva^ not a sub e- 
quent oral agreement rescinding or mudifjing a 
contract which was registered according to 
the law for the time being in fore-' within s. 92 
proviso (4) of the Bividence Act. Autu Singh 
V, Ajudhia Sahu. 9 AH 2l4?9, 7 W N 27. 

(39) Whethen novation or no novation. 

51 -The respondents took from the appellants, 
his obligors under thiee former bonds, a new 
bond, by which the amounts din^ under the old 
bonds were con solulate i andafuitlKU’ advance 
of Rs. 63 in cash was made. The opuellants sub- 
lequently refused to register tlie new bond and 
denial its execui ion. The respmdmts, pnrsuul 
their remedies undei the iJeglHiratnm Aet up to 
that provided by s. 7^, but without suecfi'-y. Aban- 
doning the new bond, they now «ihm 1 upon thui 
old bonds and to recover the Rs. 02 nhaneed in 
cash. Held, that, under the c rciimstmces tlui<‘ 
had been no “ novation’' nor. as tbesmt wns not 
on the new bond had the }>riiieiple laid down m 
3 All 397 any reference. Mahafoir Rai v 
Debi Dial. 1 W N 98. 

(40) Bond payable by instalments. 

52— Limitation “-Act XlV of IB’s!!, s. I — 
Cause of action. 

Where a bond, payable by instalments, 
provided that upon default m paymmit of any 
one of the instalments the wliole amount seeurctl 
by the bond should biH‘onn payable, //eld that 
a suit to recover the money due upon tlie bond, 
brought after a lapse of more rhau thiee years 
from the date when the Hist def.uilt was made, 
though within thrf e years from the date ot the 
last payment, was barred bv lapse of time, 

HufFonath Roy v Maherookh Mollah, 
BI^RSup Vol^lg'T WR2t, 


Bond-Oontd,. 

(40) Bond payable by instalments— Ce?^!^d 

53— Bond payable by instalments —Judicial 
Commissioner’ s Circular No. 83 of 1859. — 

Where a bond was payable by instalments and 
there was no condition that default in the pay- 
ment of one instalment should entitle plaintiff to 
sue for the whole, h dd (oreernltng circular 
mentioned above) that the plaintiff’s cause of 
action in respect of each instalment arose on the 
date on wiiich each became due and not from the 
date of the bond Ram Dass v. MohuF SingR 

64 P R 1869, 

54— Cause of action — Decree payable by 
monthly instalments. — 

Wiun a bond is entered into, to pay off money 
line under a decree monthly by instalments, each 
monthly instalment becomes a separate cause of 
acCor.and limitation applies to each instalment 
stqmately, Khidu v. Kali Sahu, 

3BLR, Ap 112=12 ’WR 71. 

55— Default— Cause of action. — 

Where a bond was given to secure a debt 
wliii'ii wis to be repiid bv seven annual instal- 
ments, and th > boml provided that upon failure 
to puy a sin^de instalment the whole principal 
sum seemed snould immediately become due and 
recoverable with interest. ^Held, that the cause 
of aeiion in respect of the principal and interest 
'iio«e on iailuie to pay the first instalment. 

Kartippana Nayak v. Nallamma Nayak, 
1 M H C R 209. 

Madho Singh v. ThakooF Pershad, 

5 N W 35. 

Notes:— Ap: 1 Bora 125 F B. Ref: 2 All 32S. 

56— “Limitation —Waiver. — 

Whether a suit on a bond for pay- 
ment by instalments, with a clause making the 
whole amount payable on default in payment of 
any inBlalments, must be insututed within three 
years from the tune of the first default. Payments 
made and accepted afterwards may operate to 
w'sive tlie effect of a default, and to restore the 
provision for payment by instalments. 

HuIlodhuF Bangal v. Hogg, 1 W R 189. 

See Breen v Balfour, Bourke 120, 

Conti a, Mndho Singh v. Thakoor 
PeFshad, 5 B W 35. 

Sumbhoo Chunder Shaha v. Baroda^ 
Soondhree Debea, 


SOI 
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(40) Boad payable by instalmeEts—Co/^^//. j 

57— Suit upon a bond executed by the defon- i 
dants to the plaintiff f{>r the payment of a sum 
of money by instalments. The bond contained a I 
proviso that, on default being made in the pay- I 
meat of any one instalment, the v\1ioIe amount i 
should become du<^. Default was made in the 
payment of several instalments, but aiibstiiuenily 
payments were made by the defendants and ac- 
cepted by the plaintiff on account of toe unpaid 
instalments. The defandants pleaded the law of 
limitation. The suit was biought more than 
three years after the first default in payment of 
an instalment had been made, but unUun three 
ytes from the time when, takiii" into account 
the payments that had been made, the fust in- 
stalment claimed became due. Zfeh/, that these 
payments as regards both parties must be emsi- 
dered as if made at the time fixed; that the defen- 
dants could not rely upon the stipulation as mak- 
ing the whole debt due, and fixing the period 
from which the time of limitation ran; and that, 
the first of the instalments claimed having be- 
come due within three years, the suit was not 
barred. Ram Krishna Mahadev v. Bayaji 
Bin Satitaji, 5 Bom H C R A C 35. 

But sec Gumna Dambershet v. Bliiku 
Hariba, 1 Bom 125. | 

I 

JNotes: — Over: 1 Bom 125 F B. Not Fol: 3 i 
All 514. Fob- .5 N W P Ti. Itet: 7 B H 0 
R 126; Rat. Un Or 27 Bom 19,1 P" B 

58 — Execution of decice — Failure to keep 
decree alive — Suit on bond. — 

In execution of a decree, seven out of nine 
judgment-debtors, with the consent of the decree- 
holder, filed an instalment-bond, agi(‘cing to pay 
the amount of the decree with interest thereon in 
two instalments. The decree-ho’der neglected to 
take proceedings to kepp alive the decree, and 
bis application to execute the decree was dis- 
allowed. In a suit brought by the decree-holder 
against the person who had executed the instal- 
ment-bond for the amount of principal and inter- 
est due thereon,— that the suit was main- 
tainable, Ishidhari Chowdhry v. Jagessur 

6BLR, Ap32. 
8. C* Ashidharee Chowdhry v. JttggcS’- 
wKiimaf*, ,i4WR43t). 


Bond-ObnM. 

(40) Bond payable by instalments—Co/^^d, 

59 — Waiver of default — Limitation. — 

Suit brought- on 24th April 1873 for principal 
ami interest due on a bond dated 30th October 
1850. The debt was payable by eight annual in- 
stalments. on failure of any one of which the 
uhole amount was to be payable on demand. No 
instidmsnt was paid, and when the suit was 
I brought, defendant pleaded that the suit was bar- 
red as three years had elapsed from the date on 
which the last instalment became due, Meld, 
that the usual claubC, that on failure to pay one 
instalment the whole amount shall be payable on 
I demand, gave a mere election <0 plaintiff of con- 
^ verting the obligation iido a different one; that 
I that election was ne\ er exercised, and that the 
j document continued t<> be one securing the pay- 
ment of a debt by instalments, as to all of which 
I the action had long b^en barred; and that it was 
j unncces^lry, theiefore, to consider whether, in 
1 tlie t>reseiit ease “on demand” must not be con- 
' strued aci‘ording to its meaning at the period at 
wbi«‘h the wot i‘» were written. Eathamakala 
Subbammih v. Raghiali, 7 Mad H C R 293. 

Notes.— Ret; 13 AU 126. 

60 -Construction of bond — Payments to- 
wards inteiest and prineipal, — 

Defendants were indebted to the plaintiff in 
the sum of Us 1,100. With the obieet of liqui- 
diitling this debt with interest at 12 pec cent, per 
annum, the parties executed a bond, whereby it 
was agreed that tbO defendants should grant an 
i]ara lease of certain property for the term of 
fourteen years to the plaintiff’s husband; and 
that the lent reserved on this lease should be paid 
by the lessee to the plaintiff during the terms in 
semi-annual payments each of Rs. 83-12. MeU, 
that, on the proper construction of this agree- 
ment, the semi-annual instalments were to he 
applied first to the reduction of the principal 
money duo, and not to the payment of the inter- 
est. Shurnomoyee Dossce v. Uma Soondery 
Chowdhrain, 2 C L R 138. 

61-- Cause of action— Waiver of defanlfc in 
payment,— 

When a sum of money is payable under a 
bond by instalments with a condition thafc^ in 
default of paying one instalmmit, the whole 
amount shall then become dueyanddefaplb is mad«f 
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Bond GmtA. 

(4j0) Bo«d payable by instalments —Cb/ifd 
but the obligee subsequently accepts payments 
of one or more sums as an instalment or instal- 
ments due under the bond, such acceptance 
amounts to a waiver of the condition of forfeiture, 
and puts an end to the cause of action which had 
accrued, so that the bond is set np again as a 
bond payable by instalments, and no cause of 
action under the condition arises until some fresh 
default is made in the payment of a subsequent 
instalment, Pasaamma How Gatti y. Toleti 
Venkiya, § Mad H C R 198. 

8cc on the same principle. Hur Pershad 
y» Khowanecj 5 N W 18. 

Notes:— Ap.* 12 Mad 192. Ref: 3 Mad 61: 20 
Bom 109. 

^—Default — Waiver. — 

Where, after default in paymon*- of an instal- 
mept upon a bond, conditioned that upon such a 
d^ault the whole amount of the bond should be- 
come due, plaintiff accepted payment of such in- 
stalment, as also several sulisequent ones.— 
that by so doing the parties reverted to the old 
gfifangement for payment by instalraents.or made 
% new one to the same effect, and that the penal- 
tl* ot^»«ldned by the first default could not be 
enfoawd. Gyan Chund v. Jawahur, 

2 N W 83. 

Notes: -Fol: 5 All 289. 

63 — Instalment bond — Creditor having an 
option of suing for the whole amount on first 
d^ult— Not exercising that option— Limitation, 

Under the terms of an instalment bond, the 
creditor had an option to recover the whole am- 
ount but did not avail himself of it (In the con- 
trary, he brought this suit for recovery of an 
instalment, more than three years after the date 
of the first default; heM^ that the suit was not 
barred by limitation. When a bond is not so 
worded as to compel a creditor to sue for the 
whole amount at once on the first default, he 
could not be compelled to sue for the whole. (10 
All 371 Appl (1907) A W N 139 Ref: $1 Oal 297 
21 Cal 642 Diss.) Ajudhia y, Kunjal, 

5 AL J72«AWN{1908)36« 
80 All 123. 

t^^^Wilver of dafault— -Limitation Acts, 


(40) Bond payable by instalments— 

1871 and 1877, art 75— Civil Procedure Code, 1859, 
s. 194; 1877, s. 210— Power of Court to alter con- 
tract between the parties. 

Where a bond is payable by instalment, and 
expressly stipulates for the payment of the whole 
debt on failure m the payment of any instalment, 
the law of limitation runs on the whole amount 
of the bond against the obligee from the day on 
which the obligor first makes default in the pay- 
ment of any instalment, unless the obligee waive 
the default, and afterwards from the day on 
which any fresh default is made in respect of 
which there is no waiver. The obligee may waive 
the default under Acts IX of 1871 and XV of 
1877, sch. II, art, 75, but the Courts have no 
authority to compel him to waive it. Neither 
Act VIII of 1869, s. 194, nor Act X of 1877, s.210 
confers any authority on the Courts to relieve 
a contracting party from such an express stipula- 
tion in a bond payable by instalments as to the 
consequence of default in punctual payment of 
the instalments. A debt being presently dni^, an 
agreement to pay it by instalments, with a stipu- 
lation that on default the creditor may demand 
immediate payment of the whole balance due 
with interest, is not to be relieved against in 
equity , Such a stipulation is not in the nature 
of a penalty, inasmuch as its object is only to 
secure payment in a particular manner. The 
defendant executed to the plaintiff a bond payable 
by instalments, and expressly stipulating for the 
payment of the whole amount on failure to pay 
any instalment on the day fixed. He paid the first 
instalment, but made default in paying the second 
which fell due on the 3rd August 1878. On the 
20fch August plaintiff sued to recover the whole 
balance due on the bond. Defendant admitted the 
bond, but pleaded tender of the amount of the 
second instalment soon after the due date, ahd 
prayed for payment by instalments without any 
interest. The first Court passed a decree in the 
plaintiff's favour for the amount claimed with 
costs, but ordered defendant to pay Rs. 100 and 
the costs at once, and the balance by yearly in- 
stalments of Be 100 each, with interest at six |^r 
cent, till payment The District Judge, on ap^ 
peal, affirmed the decree^ with a slight variation 
as to interest, which he directed the defendant to 
pay on overdue instalments onlJ,^ 0 ^d by the ®g)t| 
Court, on second appeal, that neither of 
Courts had jurfsdlotioUjWithout l^e 
P«rU», to snbsMtete, to* tte 

I ^ ^ 

♦ ‘ 4 J ^ • 
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(40) Bond payable by instalments— Co 

them, terms which the Court preferred, HeW^ 
also, that plaintiff was entitled to sue on the day 
alter* that on which the detault was made, — %%z.^ 
on th# day after that fixed for the payment of 
the instalment,— and that the Subordinate Judge 
had no power to rule the contrary. Ragho 

Gobind Paranjpc v Dipeband. 4 Bom 96. 

Notes;— Dist: 24 Oal 281. 

65 — Instalment bond registered— Cause of 
action— Default— Waiver*Limitation Act (IX of 
1908); Seb I, Arts 75, 116. 

Where in an instalment bond it was stipulated 
that in default of payment of one instalment the 
whole amount of the bond shall fall due — Held 
—That mere omission to sue is not such a waiver 
as is contemplated by Art 75, 15 Cal 502 foil. 11 C 
W N 905 dissented from. Such a waiver is not 
limited: to the case of a subsequent acceptance of 
an overdue instalment but may be effected in a 
vayiqty of ways and may be inferred from various 
circumsfeances, it must however depend on some 
definite actor forbearance. 4 Cal 297 ref to. 

Abtnesbi Chandra Bose v Bama Bawa Chet- 
ty, (1909) 13 C W N 1010. 

66 — Instalment bond — Liberty to sue on de- 
fault — Option not exercised — Limitation — Ac- 
ceptance of subsequent instalments— Waiver, im- 
plied. 

The defendants executed a bond in favour of 
the plaintiff , promising to pay the money by annu- 
al instalments: on failure to pay any instalment 
the creditor was to be at lib^'rty to recover the 
whole amount due. The instalment payable for 
the years 1806 and 1306 were paid, but not on the 
dat^ fixed for payment, but thereafter. The cre- 
ditor brought this suit, to recover instalments for 
the years 1307-1309 Pasli. The defendants set up 
H plee* of limitation. Meld that the acceptance of 
lite ipstalments, after the appointed date amount- 
ed to an implied waiver of the creditor’s right to 
rawyer the whole money. Waiver is implied, 
wheh a person entitled to anything does or acqui- 
esces in something else, which is inconsistent with 
that to which be is entitl^. further, that 

the Shit governed by Art 75 #f the Limitation 
^ the ri|bfc tq the aeernt^ ah ini|tal- 


(401 Bond payable by Instaiments-CnM^* 

ment fell due, in respect to that instalment. ^ A 

L J 463 Dist) Maharaja of Benares y Nattd 
Bam. 4 A L J 336= A W N (1907) IBB*. 

29 All 

Notes* -Ref.-30A111S3«(1908)W N 
A L J 72. 

67 — ^Waiver of default — Limatation 18S^I, 

Art. 75. 

Where a bond is payable by instalments, with 
a provision that upon default of payments c^any 
instalment the whole sum then unpaid shall be* 
come due with interest, the creditor, though he 
can elect but once to enforce this provision, may 
waive the benefit of it not only on the first, but 
on any subsequent default. Satrach^^ y 
Setarama. 3 

Notes:— Ap: 12 Mad 192. 

68 Instalment bond, registered^ — Cause 
action— Default— Waiver— Limitation — Limita- 
tion Act(XV of 1877) Sch II Arts 75 and 116. 

Where in an instalment bond it was provided 
that, on default in the payment of one kist, thq 
creditor would be able to realise the entire amount 
due under the bond. 

lield—th&t it was open to the creditor, if de- 
frtult were made to sue at once for the whole 
amount, or if he so elected, to waive the benefit 
of the proviso. 

Default was made in October 1897, and the 
present suit was brought in 1905 for the instal- 
ments for six years before suit. 

HeZd— that the plaintiff was entitled to %4e. 
cree, Art 116 of Sch U of tho Limitation Act 
ing applicable to the suit which was brought 
registered bond. Rtip Naraiji Btiatts|e:h»*T% 
V Gopi Nath Mondol. IL C W N 

Notes.-R8f: 36 Cal 394=9 0 L J <J 

W N 1004.. Diss 13 0 W N 1010 , ^ 

69— Default in payment — JKxpCratio^U <hl 
for specifiq enforcement of confcraqh 

A bond for money provided that 
the part of the obligor to pay int^eet tt^greed in 
the bond, and within a the 
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Bond-Coniii. I 

(40) Bond payable by instalments— CortfZrf. 

date of the bond, the obligee might sue for posses 
Sion of the immoveable property mortgaged in 
the bond. Default was made m the payment of 
Interest as agreed, but the obligee deferred bri ag- 
ing a suit for possession of the mortgaged pro- 
perty so long that the time mentioned in the bond 
expired before he could obtain a decree Held 
that under these circumstances a decree for poss#*# 
sion of the property could not be granted to him 
Balwant Singh v Gumani Ram. 5 All 591. ! 

Notes:— Ap: 20 Bom 730. Fol: 23 Cal 526; W 
N ("1907)219; 4 A L J516; 29 All 638. 
Ex; 10 All 5B7. Ref: 23 Oal 325, 9 Bom 
452; 5 0 L J 380; 34 Qd 216. 

70 — Suit on bond — Plea of limitation. 

Where a defendant sets up the defence of limi- 
tation, he must plead it, and sh )w that the claim 
is barred. If, when the plaintiff has proved his case | 
the facts show that the cause of action accrued 
at a date earlier than the peno I of limitation, 
and the plea of limitation has been up by t he 
defendant, ha will be entitled to take advantage 
of the plaintiff’s evidence that the claim is barred, 
ft'Ud to have judgment given m his tavour. The 
obligee of a bond, by which the obligor cove- 
nanted to pay the sura of Hs. 3,800 by the annual 
instalments of Rs. 200, and m which it was al«o 
agreed that payments of the instalments should 
be endorsed on the bond, brought a suit against 
the obligor alleging default in payment and claim 
ing to recover the amount of the bond. He gave 
credit for payment of the instalment's for seven 
years, andallegotl that his cuise of action arose 
upon default in payment of the eighth instalment. 
The bond showed on its face endorseraents of the 
payments for which credit was given. The obli- 
gor alleged that no instalments were paid after 
the third year, that therefore the debt hscame due 
at an earlier date than that stated by the plaintiff, 
and that the claim was barred by limitalion./Zc^// 
that inasmuch as tho defendant adduced no evi- 
dence to show that the latter instalments were not 
paid, and inasmuch as the evidence produced by 
the plaintiff did not show that the debt accrued at 
a date earlier than the limitation period, the plea 
of limitation failed Radhi Prasad Singh v 
fihajan Rai, 7 All 677; 5 W N 202 

Hotes.—Dlst; 11 All 438 


Boxid- Oontd, 

(-1*1) Power of Court to alter terms of spe- 
cially registered bond 

71-Aot VIIX of 1859, s. 194--Order to pay 
by instalments— Superintendence of High C^urt. 

By bond specially registered under Act 
XVf of 1864, obligor stipulated to pay the en- 
tire amount secured thereby with interest at the 
rate therein mentioned on a day therein mention- 
ed. There was a further stipulation that, on de- 
fault of payment, the bond was to be enforced as 
a decree. On failure oi payment, the obligee 
applied for execution uad*"r s. 53, Act XX of 1866, 
but the Subordinate Judp'e ordered the payment to 
be made by instalments. On an application to 
the Fligh Court under s 15 of the Chatter Act, — 
field that the Subordidale Judge had no jurisdic- 
tion to piss a decree on the bond altering or vary- 
ing itb terms. S. 194. Act Vlir of 1859, did not 
apply. Khettpa Mohun Baboo v Rashbehari 
5 B L R 167: IBWR 252. 

(42) Bond registered under Act (XVI of 
1864) Ss. 61 & 52. 

72 — Execution in default of payment of inter- 
est. 

Where a bond was registered under ss. 61 and 
62 of A.ct XVI of 186X, and by its terms a fixed 
amount of interest was to be paid at the end of 
every month, —Ep/d that, by virtue of special regis- 
tration, the obligee was entitled to move for 
execution in respect of each instalment of interest 

due. Manthareswara Aiyar v Kamala 


Naiker. 


3 M H C 88. 


(43) Penalty. 


73 Stipulation to pay double the amount of 
debt on default of payment of any instalment. 

A stipulation by which, on default of payment 
of one instalment, double the entire amount of the 
^^ebfc due under an instalment bond was to become 
at once payable, lield to be in the nature of a pe- 
nality. Joshi Kalidas v KoH Bada Abbesang 

12 Bom 555. 

(44 j Enforcement of penalty. 

7 4— Default — Penalty. 

Where^ after default in payment of m 


J 
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Bond-Oontd, 

(44>) Enforcement of penBltj—Concld. 

ment upon a bond, conditioned that upon such a 
default the whole amount of the bond should be- 
come due, plaintiff accepted payment of 
such instalment, as also of several subsequent ones. 
Mela, that by so doing the parties reverted to the 
arrangement for payment by instalments or made 
a new one to the same effect, and that the penal- 
ty occasioned by the first default couid not be en- 
forced. Gyna Chtind v dawahur. 2 N W P 8H 

Suit on Copy of Barden of Proof. 

6 All 7S, 4 W N 78; 5 W N 202. 

C4S) Admissibility of evidence to show 

that the partner signed on behalf of his 
eo-partner. 

75— Suit on a bond signed by one of two part- 
ners of a firm-Bvidence admissibility of, to show 
that the partner signed the bond on behalf of his 
co-partner also. 

Where the plaint alleged the 1st and 2nd defen- 
dants were partners, and tint they borrowed 
from the plaintiff the amiunt for which the bond 
(signed by the Ist defendant only) was given. 
Mdd that (assuming the Ist and 2iid defendants 
were partners) it was op^n to the plaintiff to give 
evidence to show that the 1st defendant signed the 
bon i on his own bihilf, and as the agent of the 
partner, the 2nd defendant (7 Tuant 295 & L R 
« 0 P 0. Ev Uh 486 Eol: 2 11 L 0 5i7 Ref: ) 

C. Veakatafiubbiah Chetti v T. Govindara- 
julu Naidu. 3IvrLT 259 = t8MLJl = 

31 Mad 45. 

(46) Mortgage deed whether admissible 
as money bond. 

76 — S. 6S— ‘‘ Us^d as evidence” —Mortgage 
deed— Attesting witness not called-Whrther 
admissible as a money bond: 

The rule tha*" where an attesting witness is 
necessary to the validity of an instrument, a 
person who was such witness must be called if 
alive, capable of giving evidence and subject to 
the process of the Court, applies, whatever the 
purpose for which th<» instrument is produced by. 
See* 68 applies only to cis ss whore an instrument 
required by law to be attested boars the necessary 
attestation and not to casos where the instrument 

Itself dam 1|o^ bea|r fcl:|e nect^ss aj atfeesl%tion4iJ ii I 


Bond-Ccw'‘7di. 

(46) Mortgage deed whether admissible 
as money bond— Condi* 
impossible to view th*^ question of execution with 
reference to a particular covenant in the docu- 
ment as severable from the execution of the docu- 
ment itself as a whole. Where a mortg^e deed 
which was required by law to be attested by two 
witnesses was put in evidence but no attessing 
witness though ali ve and capable of giving evi- 
dence was called; — Keld, that the deed was inad- 
missible in evidence for the purpose of proving the 
personal covenant to pay. — Vccrappa Ksytl- 
ndan v, Ramasami Kavundan. 

(1907) 17ML J 213 = 30 Mad 251. 

(47) Property in bond paper. 

77 — Bond paper, whether obligor has a right 
; of property in— Obligor entitled to cancellation of 
the bond, 

The obligor of a bond has not a right of pro- 
perty in the bond paper and cannot on payment 
of the debt recover the document from the ob- 
ligee. But to prevent fraud the obligor may be 
entitled to have the bond cancelled. 

Mirajdecn V Mahomed Buksh, 8 PR 1868. 

Notes. — Fol: 69 i* R 1 ‘j86. 

Bond, alleralions in. 

See Alterations-alfcerations in bond. 

1 . — Bopds — Alterations — 0 n u s. 

In a family partition an award of bonds of 
a certain value to plaintiff means of bonds on 
which that amount was still due and recoverable, 
Mehl, further, that it lay on the defendant to 
whom the bonds bad been passed and who had 
always thorn in his possession to prove the cir- 
cumstances under which alteration and inter- 
lineations in them had been made. 

Lakshman v Han/. 1888, P J 240* 

2. -H. 25 (3) Account Balance— Promise to 
pay interest— Bond— Limitatinn. 

Held, that a balance nf account struck by a 
debtor in his creditor’s books, which contains a 
distinct promise to pay interest, therefore, Is 
more than a mere acknowledgment of pre-existinf 
d<»bt and amounts to a bond, and consequen% Is 
a gnod contract under S. 25 (III) even if il con- 
sists of time-barred items. Nanak Cli||ii4 v 
Diwan Chand. 185 P W E 1010* 

Bond, attachment of. 

See Attachment— Subjects of attachine»l| 

—by guardian 

See !Mino|* 


I 
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Bond-by Manager 

Bm Hindu law-Jomfe family. 

Bond chargeable with stamp duty 

Stamp Act 

1. — ^Agreement not; to obstruct realization 
of secuirity — Attachment by third person. 

Where the defendant executed an instalment 
*bond assigning certain Mokasa Amals 


Bond, executed by mother. 

See minor. 

Bond, executed by widow 

See (Ij Hindu Law — Widow. 

(3) Hindu Law — Reversioners. 

--executed in name of one party 
but in favour of third party 

See Renami transaction. 

—for breach of contract 

See stamp Act. 

"hypothecating immoveable pro- 
perly 

Sec Registration. 

—in the hands of obligor 

See Evidence— Secondary evidence. 

-payable by instalment 

See Bond. 

-registered 

Sec Registration. 

-registered, executed by minor 
for necessaries 

See Minor. 

Bonds Suits on 

See (1) Jurisdiction. 

(2) Parties, 

Bond stamped after death of 
grantor 

See Stamp Act. 

-Stamped with adhesive stamps 

See Stamp Act. 

-stipulating higher rate df Inter- 
est 

§ee Jatwifl;, , * 


secu- 
rity, and agreed not to raise any obstruction as 
tQ the amount of the security, and that should 
there be any obstruction on his part to the pay- 
ment of the Mokasa Amals to the plaintiff, the 
whole amount should be recoverable on 
demand . — 

MeMy that the defendent's allowing the Amals 
to be attached by another creditor was such an 
ol^trucflon as was contemplated by the bond. 

Tuljaji V Yashvantray. 1882 P J 392. 


B appellants sued the respondent on two 
bonds. In the fii^t it was provided (i) that the res- 
p<mdent should pay the principal amount within 
two years with interest at Ra 2 per cent per men- 
SW^ (ii) that such interest should be paid every 
il* months; (Hi) and that in case of default in 
payment of the samCi the appellant might at once 
claim the amount of the bond. The second bond 
dif^ed fmm the first only in this respect that 
In the third clause It contained a lur|;her provi- 
sion that In case of def lult compound interest 
^onld be payable. i he question was to what 
amount of interest the appellants were entitled. 
JfeM, that the appellants were entitled to inter- 
^ fmr the periods after the bonds become due at 
Ike rate payable before that date ( Viz Rs 2 ) 
and suoh rate should not be reduced because they 
had not availed themselves of their right of suing 
when default occurred ; and tlmt they were en- 
titled to recover, in respect of the second bond, 
compound interest at the rate agreed upon, X All 
SOS ) fdlowed. Chamtni Lai v Ganeth Etiar. 

3 W K 8gl 

—Construction of 

Sm (]) Bond, 

(2) Deed-construction. 

— enforcement of, as decree 

See Rogiatration. 

- executed by lessor 

■ gw UBdtoidi; lenanti, 
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Bond to secure due performance 
of duties. , ^ 

See Stamp Act Principal k Surety. 

-under Rs 100. 

See K^gistration Act. 

—with -native date. 

See Limitation. 

-written and signed by husband. 

See Husband & wife. 

-written on two papers. 

See Stamp Act. 

written upon plain paper in 
time of need. 

See Stamp Act. 

Books. 

See (1) Evidence -Civil Oases-Miscellaneous 
documents— Books , 

(2) Merchandise Marks Act s. 2. 

Books of account. 

See (1) Attachment. 

(2) Corporation. 

(3) Evidence. 

Borah Mahomedans. 

Sec Mahomedan L*^w. 

Bot Khata. 

See Khoti Settlement Act, 1880, Sections 
17, 33 

Bottomry-bond. 

(1) Advance for repair of ship (1) 

(M) Supply of necessaries to foreign ship (P) 
(3) Master’s lien for wages. (3) 

(i) Master’s lien for disbursements and 
wages. (4). 

(3) Right of suit (5). 

(d) Owner’s covenant to pay. (dX 


Bottomry hon^-Gmtd. 

(t) Advance for repair of sHp. 

1. — Master’s lien for wages— Priorty. 

A, the agent for a ship in port at Bombay, 
lent the master money on a bond in the nature 
of a bottomry-bond, which he Sbtained from the 
master under pressure of necessity. It appeared 
that A, at the time of the making of the bond, had 
funds of his principal’s in hand. Eeld, that the 
master’s lien for wages has priority over tiie 
bond-holder. o Success. ” Macqueea 
y. Fuzzul Mahomed 

I IndJurNSSOS. 

(2) Supply of necessaries to foreign Ship* 

2. — Ship-Statute 7 Geo. 1 c. 21, s. S. 

The Statute 7 Geo 1, c. 21, s. 2 (which declar- 
e.l void all contracts by way of bottomry made 
by any subject of Hia Majesty on any ship in 
the service of foreigners bound or designed to 
trade to the East, and all contracts for loading 
or supplying such ships with goods, etc, or with 
any provisions, stores, or necessaries, etc.), it 
repealed by implication. When a suit is brought 
by material men for necessaries supplied to a for- 
eign ship against the surplus proceeds of such 
ship lying in the registry of the Court, and there 
is no opposition, on the part of the owners of 
these proceeds, the Court has a discretionary 
power to allow the claim of the material men to 
be paid out of such unclaimed proceeds. 

The Proceeds of The “ Asia. ” Exparta Ho- 
I’nisji. 5 Bom O C 64. 

Notes;— Ref 10 B H 0 R 110. 

(3) Master’s Hen for wages. 

3. — Sale of ship— Charterer — Priority. 

The charterer of a ship advanced money to en^ 
able her to complete the voyage, and obtained as 
security a “ bottomry-bond, ” signed by both the 
master and owner. On the completiqn of Jiie 
voyage, the charterer got the ship arrested and 
sold, and the money was brought into Court* Be- 
fore any order bad been made for the pai^meht 
of the proceeds out of Court, the master also had 
got the ship arrested at his suit for linages dino^trat 
no decree had been obtained. Subse«4h€Wfiy, the 
charterer, without notice to the mailer, hl^fned 
an order of Court for the payment of fhh 
of falf to satisfy hit b#|(»ii|r-bond, 


f 
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Bottomry Bond-c?»nf(f. 

iB) llastei*’s for wages ContU 
on the master applied to ustiain the charterer 
from JtakiDg the montyontcf Ccort until the 
claim for wages had been first sati^fi^l 
that the master had a hen on the proceeds for 
wages due to him at the tim#' of the sale of the 
iliip, prior to that of the bottomry iKmd holder, 
and that he was entitled to liavp the proceeds re 
lalned in Ooarfc until the heanni** of his claim 
file Ship ‘ Porgtugal 5 B L R 958 

(4) Master s hen for disbursements and 
wages 

4 —Towagfe-— Priority hen 

A ship was chailercd f( i a vo} ii, loin Cal 
cnttatoJedda and hack Whikat ImIH tin 
master found it necessaiv to be now money foi 
the wages of the crewanl<ther purpises ind 
with the consent of the < w ner tend rs were in 
tItW hy adwtisement for a sum f >r win h a hot 
%^ry bond was to be given vt j t r dt rs w on 
and one by the charter r of ht ship wa^ 
accepted A bottomry ixmd was f x mted b’v the 
mirtlir, with the ( ( nsent c f ti i < w i r in u hie h 
waslnclsded theexp^i^e ifccr* im n pairs h j 
had tab temnd nutssi} at m intnintdiaU poit | 
on the toyage from Cah uHa and for which the | 
mAitet had made himsUf iiahU hy the bond the I 
master bound hirasdt his heirs exicurors an I I 
admmistrator«,for the piym nt ot tn sum named 
Iherein* and part of the a m k i iIk n w s cxpie 
«l6cl to be .the payment t f tit dt bt which the 
master bad meurrtd at the intcimidiat port On 
arriving in the Hooghly the ship v^as taken m 
charge by a pdot unhr ‘^dvict the n aster 

migtged a steamer to tow her to Cikuita He 
was sued In Calcutta U r tht hire of the stamf r 
and had to pay the claim When the s] ip arHvi \ 
m Calcutta the bond he i ier obtained a iei ret 
on his bond and hati the shi| arrested and sold 
but on the appluatin nf ti e mestfr wlob d put 
in a eifttm for wftg< s th » Omirfe or l^icd ti at the 
proceeds should remain in Court pndi the 
consideration of the mast^ r s < laim In a nnit by 
the master to recovir tbi I dm of w urea Im to 
him aa master of the ship and f i t i xnengt <f 
the steamer which t >w i th si pup tN rver 
to CAIontta the tiwapr wsh j dbh rsf 

fairly made, and of winch tie b wi hohhr 
had the benefit th# master f hetcfore tiad a Win on 
the ship for iiheh di«burstm«ttl 


Bottomry Bond-Conctflf. 

(4) Master’s for disbursements 
and wages— CuwcZi 

also had a hen for wages down to the time when 
he was duly discharged, and not merely Aowk ta 
the time of the arrival in port and arrest of the 
ship The master however, having bound himself 
by the terms of the bond, was precluded thereby 
from setting up his hen against that of the bond 
holder, to whom on the face of the bond, he had 
onistitned himselt a debtor The Ship 

Portugal 6 B L R S23. 

Notes —Ref lOBHCRUO 

(5) Right of Suit 

5 —A amt will not he in an ordinary bottomry- 
bond given by the master of a vessel against 
the owner to recover the amount thereof 

Gladstone Wyllie & Co v Harrison 

(6) Owner s covenant to pay. 

6 Hypothecation of ship— Uncertamtyr of 
eont I u t — \ ogyam adamanam 

A bottomry bond given by the ownei of a 
ship mubt to be^valid, be gi^en at a place where 
he has no personal credit or security other than 
the bond 

A bond hypothecating a ship after reciting 
the coobideiation and the seeunty impoipi^ a 
personal liability on the hypothecators for re-pay- 
ment of the amount within a fixed time and 
state 1 that it the money is not paid within the 
stipulated time we (the hypothecators ) shall 
add vattam at Rs 20 per cent per annum on the 
amount ot piincipal and interest accruing on that 
date adding vattam once in twelvemonths until 
date ot payment after the stipulated time, on the 
I adanmnayogymm of the said ship and get"" bAok 
Ibis mortgage bond. ’ ^ 

Ileld^ that the bond was not valid as a 
ry bond, and that as a mere bypottftcatWfc 
provision therein contained for vattam om yot^ 
yam of the ship was void for bneettaint^, the 
word ijogyam being indefimite in its slpifl&tion. 
Asan Kootboo Sahib Mercoyar v UpthoD 
Katia Ina Ramtthau Chatty 
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Bought and sold Notes 


Sec (l; Contracfc—Bought; and Sold Notes 

(2) Evidence — Oivil Oases — Secondary 
Evidence — Unstamped or Unregistered 
Documents 

(3) Evidence— Parol }< vidence — Varying 
or Contradicting Written Instruments 

(4) Stamp Act, 13y7 Kch I art 46. 


Boundaries, 

See Decree Form of Uecree— General Cases 

—Alteration of 

See Zamindar — Power of Zamind ir 


and 


-IHepute as to 

See (1) Bengal tenancy Act s 103 

(2) Evidence — Civil Oases — Maps 

(3) Onus of Proof Limitation 

Adverse Possession 

(4J Bight of suit 

(U) Special or Second Appexi Order 
subject or not to appeal 

(6) Speiial or Second Appeal— Other i ir 
ors of Law or Procedure— Local in 
vestigation 

(7) Superintendence of High Court— On il 
Procedure Code s 622 


—Proof of. 

See Res Judicata— Matters in issue 
—Specification of 

See ( 1 ) Grant— Construction of Grant 

rt)\ T,, , 


(2) Plaint— Form and Contents of Plaint 
— Boundaries 


1 — Confusion of. 

^*11 /el’evc when thi confusion of 
’’y the fraud of 

party guilty of neglect nr fraud but 
•to against those who claim under them The 
ffenrt m oases relating to confusion of boundaries 

p«™°“who IS 

, separate from the property 

&«• aader such 

orionmstaaoes he will have the onus thrown 
tem of distipguiabtog y, 


Boundaries-to/iifi?. 

2— Mokurari pattak i onstruotion of-Oonflict 
between area and boundaries 


■“ the 

CISC that the dimensions speeihed were an essen- 

al part of the description of the land conveyed 

and not a cumuhtu e do nption of it which was 
to be governed by the boundaries 


SM fuubcr that in the cireumstauces of the 
case the intention should oe inferred tohave^been 
to pass tin speiiflMqmntity of land only (IP 

0 A 4 11, =2 Oh iGt Ref ) Kumar Rameshar 
ffialia V Ram Tarak Hazra 14, C W N 268. 

==1 Ind Cas 6S0. 


3 -Onus of pro )f 
and jungle lind 


disputed boundary- Waste 


lunT Ld are waste and 

] n 1 hnds in I an situated on the borders of 
le talul 8 < t the phnitiff and the dtfendant and 
0 P 11 ty h IS been czcrcsing any act of poslmn 
t moie than ov, Ive years before the suit 


fftU that the 01 Imary rule regarding thi 

,«« imumbiiiton the piaint.ahasnoapphLo 
that the parties au m the position of counter, 
c aimants that it is the duty of the defenddant ai 
much as ol the plaintiff to aid the Court in aacOT 
ainting thf true boniidary.andtbat it isnecessar 

orthe Couiititik, into consideration the e“ 

dcncc idducel by both sides (21 Cal 60 i (P c 

2irA39r<l upon) Radha Kanta Basak y 
Akhoy Chunder Dey 7 i„a Cas 165, 




It cannot be presumed as a matter of law th 
the boundaries of an estate as shown on the ^ 
or survey map are identical with the bound**; 

the 1 1 . am^t iirf 

Illy w“w<l'thc°d:;e of^rJeS 

ment and the time of the HevenulZmJ. 


I I 


I ' *■ 




Ml 


I' 


f? 


Iheduedupbedof a public navigai 

if not originally part of pubHa * 

ffimte jprupUj 10 

mn m m$ i 0 ^ ^ 
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Boundaries-Conwrf. 

An the light of fishery, in ordinary course follows 
the Mile to the soil, a stranger cannot claim a right 
of fishery in an inland sheet of wafer, the bed 
wherwf is in private ownership. 

The authorities on the subject of how far a 
right of fishery is affected by a change in the 
course of a river reviewed. (1902) 30 Oal 291 ; 30 
I A 44, Ref:) Sarat Chandra Singh y Kahitis 
Chandra Roy. 12 C L J 216 s=7 ItidCas 140. 

S— Sait relating to— of land,— Doubt as to 
identity of land,— Duty of judge— Frocedure to be 
followed — Inspection of land — Issuing commission 
under 0. P. 0., 1882, S. 398— Witnesses to be cal- 
led by Court under 171, 0. P. 0. 1882. 

In case of a boundary dispute, or when there 
is any doubt about the identity of th#* land in suit 
the Judge should first insist on a good plan, then 
proceed to the land and require the parties and 
ftU witnesses, who will speak about the land, to 
attehd on the spot, or, in some cases, he might 
lisue a commission under S. 392, 0. P. C., for the 
hmX iavestii^tion, Proper procedure to be follow- 
ed in such cases explained. Po Gyi Y Maung 
ftw. 5 L B R 1=2 Ind Css 847. 

S— Suits to determine boundaries— Practice— 
BqUity superinduced fay act of parties between 
two independent estates. 

If the plaintiff is able to indicate the boundari- 
es,, it may be treated as a suit for recovery of 
p 08 ®wwion of lands; but where he is not, mere 
oonfurion of boundaries between estates of two 
independent proprietors is per m no ground to 
support a bill for fixing the boundaries, unless 
some equity is superinduced by act of the parties, 
i, e ^ uttl^s some confusion has arisen from mis- 
conduct on the part of the defendant or those 
under whom he claims. I W and T L 0 (7th Edi- 
tion) 170 at p 172FIJ andW 184,492 and 2 
Merivale 410 at p 417 refd to. Kawasji v 

Hofjjitisji 6 Bom L R 782=29 Bom 78. 

Boundary- 

1 Demarcation of boundary line 1 

2 Disputed boundary 2 

3 Question of Iwiundary 3—4 

4 Ascertaining and defining boundaries ^ 

6 Suit for removal of boundary marks. fi 


Boundary~0/^^«^. 

(1) Demarcation of boundary line 

1 — Beng RegX of 1882, ss. 2, 3, and 8— Suit 
for declaration of boundary contrary to survey 
award — Proprietary rights, Exercise of -Presump- 
tion of ownership,-s-Beng. Reg. XI of 1825, s, 
6, cl. 12. 

At the time of the Permanent Settlement the 
northern boundary of the pergunnah Shoosung (si- 
tuated in Mymeusingh, at the foot of the Garrow 
hills ) was not defined by Government. From be- 
fore that time, and certainly for more than sixty 
years, the zamindars of the pergunnah have al- 
ways, but in an irregular and uncertain manner, 
exercised certain rights in the Garrow hills and 
over the lubabitants, who are half savages, such as 
hunting !^|^|>hants, cutting wood, levying cesses 
on the inhabitants, when possible (including in 
some parts of the hills a tribute of one rupee per 
hut), and exacting occasional services from them. 
Government held a survey, and declared the nor- 
thern boundary of pergunnah Shoosung to be a 
line running along the base of the Garrow hills. 
The zamindar thereupon sued to set aside the 
survey, and for a declaration that the northern 
boundary lay many miles further north, and that 
the intermediate hill country belonged to him as 
forming part of pergunnah Shoosung. ffeld (by 
Seton-Karr, J) that the acts of possession proved 
by the zamindar were sufficient under the cir- 
cumstances to prove his proprietary right in the 
disputed tract, and for the passing of a decree 
in his favour. (by Maepherson, J) that 

they were not sufficient to entitle him to a decree 
being acts of mere easement independent of pos- 
session. Meld (by Peacock, C J, Ja^'kson and 
Phear, JJ ,) on appeal under the Letters Patent. 
Ihe rules laid down by Regulation X of 1802 
were intended to take effect only within the tract 
of country described in s. 2, within which the ad- 
ministration of civil and criminal justice, etc , 
was by s, 3 declared to be vested in an officer to 
be denominated the Civil Commissioner of the 
north-eastern parts of Rungpore. The proviso 
in s. 8 was not intended to give substantive 
powers to the Governor General in Council in re- 
spect of other tracts of the country, and cl. 2 of 
the same section did not intend to take the 
pewer of any Civil Court except within that 
tract The proviso contained in s. 8 does^^ nc^ 
authorize Government to separate any patfe of feh8 
Glurow country beyond that described In ^ 
from the dlsndct and irom the 
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Boundary -Gontd. 

(1) Demarcation of boundary line— 

tionn, bnt merely directs the separation of such 
tracts from the estates of the neighbouring isa- 
mindars, and the discontinuance of the collection 
of cesses by the zamindars from the Grarrows. By 
cl 2, 8. 8, the jurisdiction of the Civil Courts is 
taken away only in respect of acts of the above 
description, done under the authority of the Gro- 
vernment ; but that does not take away the right 
of a zamindar to contest a survey award drawing 
a line which deprives him of part of his zamin- 
dari and his permanently-settled estate. Where 
a ftajah had exercised rights and collected dues 
on certain hills and in forests north of an alleg- 
ed line, and it was the unanimous opinion of all 
the revenue authorities that the forests were within 
his permanently-settled estate, the assumption by 
them and Government of such line as the boun- 
dary of the Eajah’s estate, throwing upon him 
the onus of proving his claim to any portion 
north of that line, was held to be arbitrary and 
anomalous, If such proceedings were adopted 
under cl. 12, s. 5, Regulation IX of 1825, they 
were wholly irregular, and the irregularity can 
be no ground for excluding the Court from exa- 
mining them. When a man is found exercising, on 
both sides of a boundary line, without objection, 
rights of ownership or incorporeal rights, and 
when it is not shown that there is any other 
owner of the soil, or that any objection to the 
exercise of such rights was made during a long 
course of years, his acts cannot be treated as the 
aimroacbments of a wrong doer. Per Phear J , — 
Where acts of user illustrate all the modes of en- 
joyment of which a disputed property can rea- 
sonably be expected to be capable, it can be right- 
ly attributed to proprietorship of the tract upon 
which they were exercised. Government v 
Rajkishen Singh. 8 W R 343 ; and on 
appeal, 9 W R 426. 


(2) Disputed boundary. 

2— Survey— Suit for land from lessee of ad- 
joining mouzab. 

In a suit by the lessee of a mouzah to recover 
of a piece of land from a lessee of an 
adjoining mouzah, both making title under one 
mmiptlar, wbw a survey had taken place at a 
'tim# when both mouzahs tp which raspeeUTely 
vaS' palmed tinging wete ip M| 


i 

4 I 


Boundary rOontd. 

(2) Disputed boundary— 
possession, and when neither of the leases were 
in existence, — Held that suit involved simply a 
question of boundary, and what was to be asoer-> 
tained was to which mouzah the land in dispute 
was found to belong at the time of survey. 

Amceree Begum v Gobind Pandey, 

IS W R 35. 

C3) Question of boundary.^ 

3 Evidence as to disputed boundarilM 

-Burden of proof. 

The rule as to the burden of proving the affir- 
mative has no application in oases of boundary 
when the disputed dividing line runs through 
waste lands which are not the subject of definite 
possession. The litigants being in the position 
of counter-claimants, both are bound to aid the 
court in ascertaining the true line. 

Lukhinarain Jagadeb v Jadu Nath Deo. 

21 Cal 504, 21 1 A 39. 

Notes.'— Ref: 26 Cal 63 ; 18 All 290 ; 4 C L 
J 198 ; n C W N 230; 9 0 L J 461. 

4. — Privy Council, Practice of— Reports of 
Deputy Collectors at local investigations. 

• Unless there be very good grounds for dissent- 
ing and difiering from the reports made by the 
Deputy Collectors upon local investigations, the 
Courts even in India, and a fortiori the Courts 
in England, in dpaling with boundary questions 
ought to give great weight to them and to be 
guided by them. The Privy Council will never 
interfere with the finding of an Indian Court 
upon a question of boundary, unless they are 
elearly satisfied that therS has been some plain 
miscarriage in the conduct or decision of the rase 
upon which they can put their hands, and make 
it the ground for an order reversing or vaiying 

the decree. Ram Gopal Roy v* ' 

Stuart & Co. 17 W R., 285«* 

14 Moore’a I. A., 

( 4 ) Ascertaining and defining 
boundaries. 

5. — The appellant having obtained e decree 
in 1854 declaring him entitled to boubdaJfy 
pillars according to a. oertkin 

that it was now awckk of gte^ to as* 

4 
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Boundary -Concji. 

Boundary Question of. 

S^e Bengal Tenancy Act, s. 158. Case No (494) 

17 Cal 277* 


Boundary— Erroneous boundary — Acquies- 
cense— Estoppel— Adoption of boundary in settle- 
ment of dispute-Effect — See Deed-Construction 
of deeds, 6 Ind Cas 467*12 C L J 37S. 

Boundary Dispute Cases— Appeal — Prac- 
tice-Procedure. See Privy Council- Practice. 

12 M L J 8S»29 Cal 187 (P C). 


(S) Suit for removal of boundary marki. 

claim for declaration of title or for 

possession— Blaintainability of suit Buit for fe- 
moral of boundary marls. 

^ This was a suit for the removal of certain 
boundary marks whereby the plaintiff allefifed 
hundreds of highas of land owned and possess- 
ed by him and Included in his zamindari land 
^ti|ed Into the village of the defendant.’V BM 
that the suit as brought was unsustainable, see- 
ing thht the plaintiff cannot sue for the removal of 
IhepiUars without asking for a declaration of 
and for maintenance of possession. 

' Tkakuri Rai v Muhammad Sayyid. 
k, AWN 1864, 4. 

Evidence-Civil Oases— 

(2) Juridiotion of Civil Court — Revenue 
Courts— Orders of Revenue Courts. 

(3) Sunderbutos Boundary. 

Bnundbry Disputed. 

See (1) Bengal Survey Act V of 1875. 

(2) Bombay Land Revenue Aci 1879, 
t», 119, 121 Case No (bl). 

10 Bom 466. 


Boiinrfary Marks Act. 

Sec (1) Madras Boundary Marks Act. 
(2) Eoreign Court jurisdiction of, 


Brahman bride given in marriage 
by her mother without her 
father’s consent. 

See Hindu Law— M<»rriage. 


Brahmins, Feeding of. 

1, — Feeding and paying Brahmins, 

A dir^libn in a Will for feeding and paying 
the Brahmins on the day following the night of 
the Sivaratri is a valid bequest. 4 Cal 443 (1873); 
6 Bom 24 (1881); 17 Bom 351 (1892), followed. 
Redar Nath Dutt v Atul Krishna Chose. 

12 C WN1083. 


Brahmo, 


1.— Hindu— -Sikh — Lapse from orthodox prac- 
tice, effect of. 

A Sikh or a Hindu by becoming a Brahtno 
does not necessarily cease to belong to the com- 
munity in which he is born. Certain lapse froln 
orthodox practice in matters of diet and cermonll! 
observance held not to have the sffect of excldd- 
ing from the term Hindu in the Probate and Ad- 
ministration Act one who was born within it and 
who never became othrwise separated from the 
leligious communion in which he was born. 

Rani JRhagwan Kaur v Bose. 

31 Cal 11=13 M L J 381*7 C W N 895» 
80 I A 249; PC. 


See Accretion— New Formation of Alluvial 
Land — bivefs Or Change in Course of 
Rivers. Case No (57) 11 B L R 1265 : 

18 W R 160 ; L R I A Sup Vol 84. 

Botttidry Marks. 

See (l) Bombay Land Revenue Act, 1879, 
8. 66. Case No (17) 15 Bom 67. 

(2) Madras Boundary Marks Act. 

(3) Onus of proof. 

, (4>‘ Rules Made under Acts. 
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Breach of condition. 

S«e (1) Landlord and Tenant -—Alteration of 
Conditions of Tenancy. 

(8) Landlord and Tenant— Forefeitnre-^ 
' Breach of Oonditioni, 

(S) Will — Construction, 

Breach of contract. 

See Cases under— 

(1) Act ZIIl of 1859. 

(2) Betrothal, n 

(3) Oontract-rBreach of contjract, ? 

(4) Damages— Measure and aisessmeifit of 
Damages-Breach of Contract. 

® Damages-Suitf for Damages— 
of Contract. 

(«) Ferry Rights. 

(7) Hindu Law Contract. 

(8) Jurisdiction— Causes of 
tion — ^Oause of Action— 

Contract. 

(9) Limitation Act, 1877, Arts. 115, 116 

( 1869, 8. 1, els. 9 and 10 ). « f 

(10) Pleader and Client. 


Br&hmo-Goneld. 

2,-Brahmo— Two wires not allowed. 

A person haring already a wife living is not 
eCmpetent, according to the tenants of the 
Progressive Brahmo Faith, to contract a valid 
marriage with another woman. 

Sonaluxmi v Yishntipiraaad. 
6 Bom L R 58=28 Bom 597. 


3. — Adoption-Capacity to give Brahmo’s son 
— Adopted by Hindu widow — Incapaojity-Burden 
of proof. 

Where an opportunity was given to plaintiff 
to amend her plaint by raising a definite Issue 
both as regards the factum and validity of an ad- 
option, which she sought to impugn, but she did 
not raise any issue regarding the factum:— 
—That she was not entitled to raise the issue of 
the factum of the adoption at the hearing and 
that the question being merely one of law, the 
onus lay on her to prove that the adoption was 
invalid. A Hindu becoming a Brahmo can valid- 
ly give his son born while a Brahmo, in adoption 
to a Hinda.97 Bom 651 foil. Kuaum Kumari 
Hoy ▼ Satyaranjan Das. 7 C WM 784« 

30 Cal 999. 


Jurisdio- 
■Breach *‘<af 


Brahmo Samaj. 

,8«e Brahmo. Case No. (3) 


Branches, 


1.— Maxim — Cejnsent solum ejust usqus ad 
coelum — Question whether common law rights 
of owner can be limited by religious prejudices of 
neigh^urs. 

Plaintiffs sued for an in junotion restraining 
defendants from obstructing them in cutting cer- 
tain branches of a pipal tree overhanging their 
property, ^The pipal tree grew in the enclosure 
of a temple snd the resistance was base^l bn ^the 
ground that the tree was an object of veneration 
lb Hindus aUd that the lopping bf its brahehes 
would be offensive to the religious feelings of the 
Hindu eommunity. BM, that the plaintiffs were 
entitled to the injunction prayed for and that 
the fact that the plaintiff’s action might cause 
annoyance to a larp number of Hindus was not 
a sufficient ground of cutting down the wto-re- 
congnfsed common law rights of an owner of pro- 
perty. BehaH Lai v Ghusa. 
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Breach of 6onlracl-Oonc.’i. 

for damages for breach of contract 
against Secretary of State for fndia-Government 
Oificarf suit in oonseqaence of some act done by 
one in capacity of — Small Cause Court suit, suit 
in nature of — Second appeal — Civil Procedure 
Code 8 


Breach of promise of marriage 

See Oont»‘act« Breach of Contract. 

Breach of trust 

Sec (1) Partnerftbip property 






Tbe Station Staff Officer of Sitapur 
as an officer of G-ovemment, leased 1, 192 hghm 
4 hutmn of land to the plaintiff for grazing pur- 
posees for five years, in tbe^th clause of the lease 
it was provided that the whole or any protion of it 
might be resumed for the whole term of the lease 
or for a lesser period on payment of a proprotion- 
ate oompmisation. In June 1898,451 bigha$ 4 
biswm were taken from the plaintiff for the pur- 
pose of establishing Government grass farm com- 
pound, and compensation was paid to the plaintiff 
under the terms of cl 9 of the lease. In January 
189» the land which had been taken from the 
plaintiff was letto others for grazing purposes. 
The plaintiff sued the Secretary of State to reco- 
ver Bs 400 as damages for the loss the plaintiff 
tnstained by the land, which was taken from him 
being let to others and used tor grazing pur- 
The first Court dismissed the suit, the 
IHitriot Judge decreed it. In second appeal be- 
^e Ji^icial Commissioner a prelimnary ob- 
jeo^on was taken to the effect that the appeal 
was barred by the provisions of s 585, Civil Pro 
mitre Code, inasmuch a» the suit was of the na- 
ture of a Small Cause Court suit, and its value 
was under Bs bOO, Ileld^ that the suit fell within 
Art 3 Sch ll of the Provincial Small Cause Court 
Act, and the appeal was not barred by s 6^6 of 

the Code of Civil Procedure. Secretary of 
S^te for India in Cotineit v Munshi Niaz 
Atimad 5 0 C 403. 


(3) Trust. 

(3) Vendor and purchaser 

(4) Public Charity 

(5) Specific Performance Decree for 

(6) Breach of trust 

I 

l.-~Civ. Pro Code 0 23 r. S ( 1882 S 3T5 )— 
rrustee— breach of trust— Religious Practice- 
Beneficiaries C. P. 0. S 437— Hindu Temple. 

Where the hereditary trustee of the 
temple, after a decree had been made 
in his favour as representing the wor- 
shippers at the temple and pending an appeal 
by the Shanars, aoughtito enter into a compro- 
mise with them by admitting their right to wor- 
ship m the temple contrary to the decision of the 
Court, and it was alleged and not disproved that 
he did 80 from a corrupt motive 

Ileldf that the ♦appellate Court very properly 
reinforced the cause of the worshippers of the 
temple by joining certain new plaintiffs. 

i he principles applicable to the case of a tru- 
stee who betrays his trust by surrendering custo- 
mary usage of the institution, and if he fails to 
do so he IS guilty of a breach of trust and still 
more so, if he deliberately attempts to effect a 
vital change of usage and to make it binding on 
the worshippers by obtaining a decree of th« 
Court to establish it. 3 Men vale 85$al7 Revis- 
ed Reports 101 Fol, Sankaralinga Nadan v 
Raja Rajeswar Dopai 12 C W N 946. (P C). 


Breach of contract of marriage. 

iBreacb of contract of marriage— Suit for 
damages when contract was by father as guar- 
dian Minor 10 P L R 97. 

Breach of custom. 

j 

See (1) Custom. 

Hindu Law Custom, 

Ijl^hpmedap |4iw Ctt«toiU| 


2.— 0 P 0 O 23 r 3 f 1882 S 576)— Trustee- 
Worshippers— Persons for whose benefit institu- 
tion founded— Inquiry— Decree of first Oourt-i- 
Compromise by trustee— Giving up right und«c 
first decree— Lawful agreement. 

Where the feaja of Ramnad, ai truifcee 
of the Kamuthi temple, brought a suit 
for a declaration against the Shanars 
that they were not entitled to w^qrshfp, 
and for injunction and damages afid obtained a 
decree, and from that decree, the Shanari* afpefSl- 
pd. »pd, such appeal, the 
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Breach of Irust-Ccn^cJ. 

ni^TS coinproinisc'd, by which comproniige thp 
tTU«itce g up all rights under the dp( ee and 
flome of the ucrshippers *11 d pciHins aomittedlj 
int ft«ifed wnt on fl firap|h( iti»n made ptrties 
tooppne the com premise. JMd, (1) that Oie 
eompremiBO by the trustee was not hona pdennd 
not lawful within the meaning of & 5575 v P 0,, 
(S) that the decree of the lower court dul not 
cease to be binding upon the parties by the mere 
fict of sp|Kal,thoUoh the pciidency c£ the appeal 
should open the whole quea ion for the app»-al« 
late Court , ( 1) that a tiustee giving up the nght 
under the decri e under appeal would be gudiy 
of breach of tiust. R^jah M Bhaskara Sethu 
fati r Harayanasaray Gufukk'il 

12 M L J 860. I 

8.-— Sslt, 7. 18, 3,— Endowments nffechd by 
regulation XIX of 1810, manaoemtut ol—- ~ 
Etm )v^il of tiustee for miscoiiduct— -Act XX of 
18t>3, bs 3, 7, U and 18. 

The object of Act XX of 185 > 
was to rdieve the Buar Is ot K venue and 
I j il K u fc nil it ti Bjps imposf d on tinui 
by lUg XIX of 1810, and, in or !» 1 1 atanyaition 
may be tab i under tins At s 3 of the act re- 
qiims th it lU pi c visions ol iln ii guUt (>nH‘*p(- 
cifn i in tin jr unb’ to tl it Act should U ap 
plicable to the tndowmc nt winch iH tin ub] ctof 
theduit, iiidth t ll e nom ik u< u cf trustees etc, 
sbofd I either be vested in oi b(‘ t-Xficisable by 
the Guunnrm it at tiie time of the passmir of 
the Act Whci the qm^-ton was about the 
manage nu nt ot a certain rt ngious endo vineut 
Hi Cuttd k d 1 it Wvis iduiitiid that in ISol, 
the Loc«l (Tovernmeut appointed a Committee 
ol *hree im m bus under b, 7 of the Act, held 
fh t Stub ipp mtradt vas s clear ind cation of 
Ih factihit^hat endowment Wis under the 
rpan igemunt < f the Boaid ol Revenue before 
the p'*&'‘^tng of the At ** 18t>b and that the fact 
that f-u e id iwofi nt had c )me unier the nmnage- 
ment of th * Boaid of R \en lo was sufficient to 
oharacterlRd it ns a public endowment and as one 
filling withm the operations ot tins Act It was 
ll» held that all endowments which wcie 
ifeoted by Reg XIX of 1810 whethex they come 
ttpidet tbf Inartl of lUivt nm < r not, fall within 
|he^bittfitr ol Aot XX of 1853. 

* m.$ #piif tliot of IWi Atjt it i» 

ttmim Qf |« 

* H €!, ft 5^ 


Breach of Irust-CtoHc^'?. 

hereditary or not, and, in either case, a trustee or 
maLugcr wlo muc( inducts himself and acts 
contrary to the ohiect tf the endowment, can be 
ct dlt with under the | revisions of this Act 

Where the Court finds that a trustee was guilty 
of mi'-c< liduct in the management of the 
cju « wincnt, ordei by the Court directing Mm 
to t xcciiie a bor d with sureties, in order to enaUre 
betfer mauagcmciit for the future, is legal. 
(8 W R B18 fol,18 All ii27, 5 B L B App 55, 7 Gal 
767, Ref 26 Mad 166, 2 Mad 197, 14 Mad 103, FoL) 
Mahomed Athai? v Ramjan Ehai^ 
84 Cal &iir. 

Breach of warranty. 

Sec (1) Vendor and purchaser 
(2) Warranty. 

Bribe. 

1 — Limitation Act fXV of IS"? 7), schedule It 
artuleOl- Ivuovtlfdge buspi cion— Bribe-Secret 
comimRbKm-— Kihct of bribe on mind of reeeiver- 
Sait tor icscihsion o£ hnse — Estoppel — Fraud, 
contract indiKcdi y, voidable only — Remedy by 
risdshion, wlion obt nimble- ibrnicdy by damages- 
Mcrc suhpidon is not knowledge withm the 
mtamrig cf ait 9r>, Limitation Act 1877. 

Payments in the nature of a bribe or secret 
c( mmi*- ion arc oj in to the gravest reprehension, 
and when a bribe iias been given it is immat^ial 
to ei quire what, if any, efiect the bribe had on 
the mind of its receiver. 

In a suit for rescission of a lease by the lessor 
on the ground that the lessee had bribed the les- 
sors servant to bung about the transaction, it 
appe 1.0 d that, aftei the instituhon of the suit, 
tne plauitifi had prosecuted an appeal and defend- 
ed another on the footing that the leas^ wa8 a 
valid one. 

Ifeld, that the plaintiffs action m fcjie two 
appeals was only inadvertent, the suits 
been instituted and the appeals preferred 
tfirt present smt was iiistitnted,and tl&t 
tit was not t he K by precluded from 
rescind the lease. 

A eonttart induced by fraud 
apd nut void, and the remedy by is 

: 0|lte M3iy » lcs»| 81 #6 ^ i^or84 
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Bribe -Condd. 

to the relatne positions which they originally 
occupied. 

Where it is impo^ihlf^ to put the dt h ndant 
back in his oripmi 1 ptnlion, tl'e plaintift should 
aak for dam.ip‘s arti not for resoi^^ion. L R 3 
Q B D549, 1 Q 3? B 9; 68 L J Q B 80 

L T 11, Btf; L E S App (Vs 831 Fol, Ifidra 

Natb Banef»j*'c v K G Rook^ 
8 Ind Cas S16=l4. C W N 101-^ Si Cal8l. 

2.—Legfal RractitioiiPTs Act (XVfll ot 1870) 

as amended hy (Act XI « t 1896), cs 13, 14 

Professional miFconduet-Gro^4ly improper conduct 
•^Legal Practitioner ad\ ing payment of 
money to witness to i.pi‘ulc the tndh or topuwent 
giving false evidcocc-hVlHo statements hy 
legal practiHomr Hi htttr to induce spetc.y 
remittacce for such put pi 

A legal pnetitioner by pay- 
ing or ofhTi! g to piy im fipy to a 
witness to IT <hie< h m t<> ‘-p .ik the truth <^rto 
prevent him fiom p vm t i < oi u^’t mav not 
be gUtEy of any ill !»(<* iiiiuirj) pujosh l<lp 
but is guilty oC uuj t up p hut A itjal 
practitioner in pi « MH Jout h»r the pay- 
ment of momy to a t(,incluc<* him to 

keep liaek nniavoijiahlo e hit i it* is gudty oi 
grossly impft p r < midiu t in tltt cih barge ot his 
professfona! tiuties wohm th»* mea»ugof b«c 
145 of the L<|.al i r«ctit u < Act. Krity» 

Gopal Sen a Ficader f» C W R 4 b 

Bribe 

— t nit to rec(»vcr money paid as Smnll 
Cause Court, Mofiassil, Junsdictum *f G M,eial 

& hid OiiS 

Bridge 

Re-btiildiog of — ^Rridge coonectii g houses 
situated on onpowlfe $,i(h s * f a U» ^ - Set E^se. 
merit. 0FLR ttiU-9 Ind Cas p 

W R iB !. 

Brili'.h hi lia 

— Tnhnfuiy , i ' i } or - 

bunj, 

The trifKitary im h ds p OrKa, ot whidi 
Payoorhooi is o»o' do not burn na? ot | tn s-h 
WiPi Bitan Mahaiitt v Khatoo balioo 

C8l400«6CWN§78 


British India-Cwirf. 

1~ Kathiawar States whether Britkh territory 
— Tielation d British India with Native States, 
how apcer1aiiJtd-“ Sovereign powers of th« 
Governor of iuuubay in Council— Exercise in 
Kati\e States through Political Agent— Courts of 
Political Agent and AEsistant Political Agents, 
if King’s Courts— Function of Governor in 
Council on appeal, whether judicial— Appeal t« 
Privy Council. 

The rights and powers of contract 
possessed and exercised over the Native 
btates m India by the British Indian Government, 
wuh the corresponding restrictions upon tht 
iiidependmfc action of those 8tates, are to soma 
extfiit, the riectHsaiy consequences of the 
suzerainty v» sted in the predominant power. But 
apart from this geneial source, rights of very 
valuing kinds have been acquired in connection 
VI ith these v< itt! htates, from other sources Such 
T»glit8 <i ii r not only in or gm but in kindand in 
decree lu ri e c.is^s of diiieient states, ho that in 
eneh II star ce m wfiuh the nature or extent of 
such nglpg becomes the so hjent of consideration, 
enquiry has to be made iiito the circumstance# of 
the pMiiciiIftr case. On a leiiew of the relation of 
the KaUuijuar Srates and iheir people to Britiih 
India, and the chaiact^i of the control exercised 
by Utfi British Ir<3>an G< vernment over those 
fchatCB and parlKuIaily with relation to the 
admmKtration ot justice, -That th« 

Kathiawar Htates aie not includad within the 
King’s dominions. Large as has been the political 
ceiitrol cxeiciaed over them, any assertion of 
torn lor ial sOvereigiAy has been avoided. No 
hu i8l power over them has everb<=*en claimed 

I’iie iuit r vent ion in their affairs has never been 
curritd further than was judged necessary, in the 
< rni rg# ncy, f r the maintenance of peace, good 
a del, ami security. The position of the (Kiefs has 
Iw4vs been respected; and at least, in the case of 
' w mure Important among them, many of the 
tu . ^iiH H commonly regarded as attributes of 
jv r .,0 \ hi5v< Ikcu pre^civedto them. < he foria 
h»l t .1 in <•^taoh'9hingflnd regulating tribunals 
. I hi p I \n cf has been ttiat which was*reguOlar 
ami m p ^pn-iit if it was not British territory, 
lid qa ic i/rf'quiar and inapplicable if it was, 

I A 0 (1^76). ixplamtd. If Court, 

adimuifeierwg justice on the Kiug^a bebalf, xa|ke8 
ftp Older, Judielal lu pittwrei bj 
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British India- 

one h injuriously affected, the person ftOTieved 
ii not precloded from .'’pplying tf' the K i«. 
Oouncil to redress his me*" 1y by in ' I :t 

that he i« not the King’s subieet. The j iiisin-lioM 
exercised by the Courts of the Assistant Political 
Agents and the Political A?.eat in Kathiawsr,aiid 
by the Gnveruor of Bombay in Council on opp* al 
is political and not judielai. No appe?»l lies to 
His Majesty in Cmncil fron the Courts in 
Kathiawar or from the decision of the Governor 
of Bombay in Council on appeal. Hemcliand i 
DeTChund t Azim Saknrlal Chhotaml^l and 
Tlie Ttlukii of Kotda S^ngtni v The State 
of Gondal (P C) 

IOC WN361 = 8 Bom LH 120== 

8 A L J C L J 395 = 16 M L J 115 

=83 Cal 219«33 I A 1 ( P C ). 

Brit Jajamani bahis. 

1 — Suit to set aside sale of hrif jajmam hahi^ 
—Ancestral moveable property — Suit not time 
•barred. 

A suit to set aside a sale of hrit 
w halm purchased with ancestral fuuda, if other- 
wise maintainable, would b(‘ governed by Art. 12^, 
Limitation Act, 1877, and not by Art 49. Art 
126 refers to both moveable and immoveable 
property belonging to a j unt family 
KishefiLal v Shib Narain. 6 A L J 614= 
3 Ind Gas 505. 

Broach and Kaira Encumbered 
Estates Act (XXI of 1881.) 

See Public Officer. 

l—Under the Broach and Ivafra Encumbered 
Kstates Act where the Thakur, whoso indebb d- 
uess rendered necessary the appbe* ition of the Act 
to bis estate, dli h during the mniwu nmnt, there 
is nothing in the Acts which bars a nuit ngainst 
tb$ successor during thO ra^inag ‘raent in rtspi’cfe 
his own debts, though a dtcrce in such suit 
oonld not be executed against the family estate. 

BitilAaf Sidha Thakur Oanpatsingji 
1SS6 f J 107. 


Broich and Kaira Encumbered 
Eslal'.s Act XXI of 1081 Goneia. 

2— 20, 0. 1^7, Bf, — '^uit in Civil Courts for 
p-rtp'o*! * b.rcd by l^qui liition scheme — 

‘ U tni<i 1 ab'ru'* cxrlnsio, w’hen appli- 

cable I'i I’Mt (if»ff‘?Tn!rtc8 jn?mlii*'^ion — No fixed 
rale as to imp utibduy uf j'^glrs and saranjams — 
Eicf{*Ti«o depends on its circum«itances — Alva 
is p trnble -Sui^ foi* i.s parMfion does not require 
certificate under Pensions Act, 1871. — 

In re«ip *ct of the deb^s and liabilities of a 
I baknr, Act XNl of 18S1 ousts the jurisdiction 
of tne ( ivil Courts as soon as a liquidation 
srhemc uji ler section 20 is sanctioned; but thi* 
ouster dirs ii*»tspply to a suit for partition 
the detifor T laka's themselves. Sections 
9, 20 and 27 show thit conclusively; but, as sec* 
37 mentions suoc^ ssion only, it is argued that a 
suit for partition biding not a suit relating to 
suec<^ssIon, on the principle of 'iiulus expre&sia 
a Items excluHio, the j>iri«*diction of the Civil 
Courts is excluded. The argument is not uni- 
veisally conolusivo. It loses all force where 
one Cl iss of suits only are removed from the 
cogmz-mcc of the Civil Courts and no reason 
exists in the nature or purpose of the Act for 
extending the class. 

Rection 37 requires the manager to be made 
.1 piity, His iioL b^ing so is u matter for amend- 
ment and it does not t*ike away t he jurisdiction 
of tiic Court as it is the plaint which determines 
it. 

Though large and important Jagirs mdmran^ 
are usually iin parti })le, there is no general 
ml' q p’ ^'‘^bie 1 I all cbtah 4 held upon political 
tenure, batthut each case mu^t be considered 
separately aeeorduig to circumstances. 

From a consid'^ration cf the evidence it is 
found that the village of Alva is partible. 

A Suit for its partition does not require a 
certificate unrler the Pensions Act of 1871 since 
the Maleks are the owners of the soil of thf 
village and not merely aHHign«e8of its revennes. 

W^alek Jamiat Raju v Kapimkhan 
Muberajkhatt. 1898 F J 721. 

Sioa'ii Encumbored Estates Act 
(Xr/ofi8'/7) 

1— -In section 19 of Aet XfY of 1877, the term 

sid*s ” iijoludes apoUcaiion for esmutio-A of 
*ttd the ms^m 1%^ 
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Broach EncumbecCd Estates Act 
XI y ofl877-6’wcz^. 

time daring wbioh the management jha«i conti- 
nited iB computing the period of limitation in 
respect to such applications. Bhulji Becli^r 
V Bawaji Daji P J(188l) 62==5Bom448 

Broach Talukhdars’ Relief Act XV 
of 1871. 

8« §3— Manager of Thakoor’s estate — 
I&MSty for damages for attachment in execu- 
lioB.— 

The Broach Talukhdars’ Relief Act, XV of 
1871, does not bar the cognizance, by the Civil 
0<?art, of a suit to reco’c^er the amoant im|ir{’>pf rlj 
levied as rent of rent-free land, and to obtain a 
declarafcion that such land is not subject to ihi 
ppment of rent, albeit that under 8 ?3 of the 
Ai^ishe manager of a Thakoor’s estate is ex- 
esc^t from personal liahdiiy for anything done 
hpldm &OJW /de pursuant to the Act, and is not 
^hfect to an action for damages on account of 
lh|i| silil^hment of the plamtirt’sprop(rty. 

Jlsmtl Salcmaa v Collector of Broach 
S Bom 1B5. 

Thakur’s Relief Act. 

See Jnrisdiction of Civil Court. 


Brocage of office 


1— Consideration unlawful— Broesge of*~Com 
sideration for creating facilities for confirmation 
in office. A promise to pay money in order to 
procure resignation of an office by the promisee 
wilh a view to the promisor securing the appoint- 
ment ia not an enforceable promise, the consldera- 
ion being unlawful Saminstha Aiyary 
Mtttdiuswami Pillai 17 M L d 2ft2- 

SO Mad 530. 

Broker. 

See Contract— Wagering Contracts. 

t — Position and rights of broker — Agent — 
Right to commission— Claim of brokerage from 
both vendor and vendee*- Vendor and puicbaser.- 

A broker is entitled to his commission if the | 
relation of buyer and seller is really biiiught 
about by him, although the actnai sale has not 
beep effected by him. A broker is entitled lo 
^^bommigiion where he has induced In the vtn** 
dor the contracting mind, the wiHIngha^ to open 




BrckPr-Cowfcl. ' 

negotiations upon a rcR^onable basiq, even though 
a chango or modification ot the teims of the 
trar t is made by the buyer a.’ d s,eb t wi hoot hie 
intervention. A broker sued the Municipality of 
Bombay foi brukerAge 10 lespicfe of ]«nds pur- 
chased by rhera. Z7c/d, that, tf during the time 
that the broker was negot ating with the vendor 
the latter was induced to consent to the sale, the 
broker was entitled to hia brokerage. It was not 
material to inquire what opeiated upon the mind 
of the vendor, and whether it was the advice of 
friends, or the knowledge that his land could be 
acquired compulsorily, or the persuasiong of the 
broker. It was sufficient to support the broker's 
claim if tfio vendor’s acoept«nce uf tlie terms was 
brought about during his inter v ntioii; and ibe 
fact that the Mu ucipil Commissioner stepped fix 
at the last moinrih, *jn1 hims^-lf cciunPy struck 
the burg lin, did not deprive tl hr< r of his 
brokerage. Pumai ly a broker K meiely the 
agent of the party oy whom 1 e is oiigmally em- 
ployed, To make too other side li djl« to pay 
him brokemrn ,it must be shown tl if he has been 
employeki by such p.*rty to act for him, or that 
in the coni Tact he oas agued to pay brokerage. 

ifttnicipal Corpordtioii of Bombay v. 
Ctiverji Hirji. MotHbai v. Cuverji llii*]!, 

20 Bom 124. 

Notes:— Dist: 22 Bom 540. Ref: 9 Bom L R 
1232. 

2— Smt for brokerage - Contract effected by 
biok^'t not carried out by purchaser— Quantmn 
meruit. — 

The plain iff was employed by the defendants 
as brokf r to sell certain property. Tne defen- 
dants’ letter, dated 3rd January 1895, engaging 
him as bif»ker stated as follows:— “ It is under- 
8 jod iltar the hn^kerage will be paid on receipt 
by us of the money, and that this transaction is 
to be complied witom a fortnight from date ’k 
The plaintiff negotiated with one Pestonji Patel 
and his brother, who eventually agreed to become 
purchisers, hut stipulated for four or five months 
withm which to pay the purchase-money. On the 
1st Febrimrj 1895, the difendants through the 
pkinriff finully closml the contract with the 
chasers, one of the terms of which provided th&t 
Hi. 1O|0O0 thould be paid immediately a» 
and the balance ( Es. 27,000 } ot tbO p^hm^ 
money to be paid withih fohr ^ ^ 
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Broker Oontd, 

were, however, unable to pay the Es. 
lO/iOO ew nesl-motu } , and tliey banded to the 
df fondant*! tby^ Bank of Bomb'^y shares as se- 
curity for the p-^rformance of the contract. One 
of the puieh5is(is sbnitly afterwards died, the 
dt fondants ptimtly abandoned the idea of en- 
forcing the cont net, and at the en i of the year 
they It turned to the purciiasor’a fwiily two of 
the Bank of Bombay shares, having (as they al- 
leged) sold the third to defray thA expenses which 
they had nieurred in connection with the transa- 
ction, The plaintiff sued to recover Es. 1,500 as 
brokerage from the defendants, Ileld^ that un- 
der the circumstances the pbintiff was not entit- 
led to itcovtr the Es, 1,500, but only to a quail- 
turn meruit, there being no previous agreement 
as to the time when the brokerage was to be paid 
and that be was only ontdled to a percentage (b 
per cent 'I cn B e value ol the sbaifs which had 
been actually received by the defendants. Part 
of the buHintss for wl leh the plaintiff was em- 
ployed was to find a solvent purcliasei. 

Stokes V. Soondernath Khote, 22 Bom S40. 


S— Eight to sue— S. Broker purporting 

to act as such but really acting as principal, if 
mij recover. 


Plaintiff’s suit to recover Es- 2,500 in respect- 
of breach of three contracts for the purchase on 
sale of jute. The Court found as a fact that in 
the transaction in suit the Plaintiff purported to 
act as broker to the Defen lent but really acted 
as principal and that this was without the know- 
ledge and consent of tlie Defendant. HeZrf-That 
sec. 236 of the Contract Act was a bar to Plain- 
tiff’s action. 2 Dow A C 188, 192, 5 Bh K S 165, 
SO R K U7, H L (ibSl), 7 H L 802: s c 44 L J 
0 P SOB (1874), followed Sewdtit Roy Maskara 
V. Mesrope Martyfose Naliapiet, 
11 C W N 609«S4< Cal 587. 


4#— Liability for agent’s fraud- 
thority discussed. 


-Scope of au- 


An undertaking by a broker to refund advan- 
ces made by third parties to his constituents and 
giving a guarantee for the repayment of advances 
with profits is altogether outside the scope of his 
wdtuary business and would not bind his partnei 
uuliss the latter assented to it or subsequently 
f^llfied it^ The duties and responsibilities of a 
ti»ws«d* A principal is liable lor the 

Of f o»i|iit^ the ^ope 


Broker*- 

of his authority and purpoiting to be for th»» 
benefit of the principal, though no express order 
of tie piiucipal 0*10 shewn, but whw the 
fiaiul is committed by the agent when he ?fai 
acting not m the interest of his employers but 
entiiely in his own interests, the principal can- 
not be hedtt responsible for the consequences Of 
his frauduh nt conduct. 1 be rc is no duty incum- 
bent upon mticantile men any more than upon 
other people to anticipate and to take precau- 
tions against the possibility of a theft of lettiers 
or of forgery being committed The rule that 
“whenever one or two of innocent parties must 
fcuffei by the act of a thud person, he who has 
em bled such pei son to occa^lon the loss must 
sustain It”, mubt be restricted to this that the 
neglec^ mu«3l be m the transaction itself and be 
the pioximate and direct cause that led to the 
loss complained of. Even if there is negligenoe 
on the part of one of the parties in the coryiuct 
of their business it would not be sufficient /to fix 
him with liability unless the loss was the ordi- 
nary or likely result of that negligence. 4 Bim 
25 s, discussed and distinguished. The signing by 
a broker of a bought note in which he guarantees 
the fulfilment of a contract on the part of the 
s( Her raises no presumption of law in transac- 
tions between the same parties which cannot be 
contradicted, that subsequent bought notes, to 
which the signature of the broker is forged, con- 
taining similar guarantees were signed with tfie 
authoiity of the broker. D. Me Laren 

V. S Verschoyie 6 C W N 4^9. 


5 - Broker engaged to nigoUatc loan on moirt- 
gage— Implied guarantee by piincipal — Failure of 
principal to satisfy intending lender as to title — 
Broker’s claim to remuneration: — 


Defendant engaged plaintiff as broker to , m 
gotiate a loan of Es. 18,000 on the first mortga®# 
of certain properties, and agreed to pay pWnfelff 
brokerage at 4 p c. Plaintiff procured a 
who was prepared to lend the amount, afid 
actually placed the sura in the hands of the 
mon attorney of himself and defendant^ lllftlf 
attorney was not satisfied that the mor%%fe If#* 
to be the first noortgage of the property, Aif 
vised Iho intending lender to withdra'^rj »a^d 
transaction fell through. It was |lfr 

defendant that the ciroumstanoes Ineli m 

tb justify the attorney Ip adylslsf *f|e 
0# bis ] 
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Broker-CbncW, 

oomwiision, That plaintiff had duly per- 

fomed hii part of the contract and was therefore 
entitled to his remaneration under it, the failure 
of the negotiations being due to defendant’s liabi- 
lity to satisfy the intending lender on a point i n 
fftipect of which there was a guarantee by him 
in the contract, viz, the mortgage was to be a 
first mori^age. 83 L T 584, foil. 

Gohind Chandra Khatick Eliees, 
7 C W N 297=30 Csl 202 

6 — Broker, liability of— Want of authority.— 

In order to make a broker liable on the ground 
of want of authority, the onus is upon the plain- 
tiff to afBrmatively prove such want of authority. 

Bissessur Daas v. Johann Smicit, 
10 C W N 14.. 

Brokerage. 

Brokerajfc— On wagering contract — Coi - 
tract Act, 1872. 1 L B R 128. 

Brokerage. 

Sae (1) Broker. 

(I> Pirncipal A Agcot-Oommiasion Agculs. 

Brokerage Contract. 

1. — Rrtnoiptl »nd »gent— Agant for raising a 
Iban-Oapitallst not ready and willing to advance 
On terms offered by principal - Remuneration of 
agents-*Time, the essence of contract — Contract 
Act, 8 65* 

Quantum meruit — Where the remuneration 
of an agent is payable up >n the performance by 
him of a definite undertaking he i« entitled to 
he paid that remuneration as soon as he has sub- 
stantially done alt that he undertook to do, even if 
the principal acquires no benefit for his services, 
and, except where there is an axpress agreement 
Of special onstom to the contrary, even if the 
transaction in respect of which the remuneration 
is claimed falls through, provided that it does not 
M through in consequence of any act or default 
of the agent. Where the agency is in resp^t of 
raising a loan, it is essential that the agent pro- 
cures ^ person ready and willing to make the 
loan oh the terms proposed; it is not sufficient 
that he procures a ppmm wjllmg to negotiate 
about the matter. Tb«* defendants granted a let- 
ter of authority to t?»e plaintiffs to a loan of 
4^en lakhs on a morig ig#* of fhUr i mire estate, i 
wltomeWfl 


Brokerage Contract-Conrfif. 

into negotiations were not rendy and willing te 
advance the money on the terras offered by the 
borrowers. Tney imposed a condition as to the 
margin of security never proposed or accepted ay 
the borrowers The tran«5action ulimitely fell 
through: JTeld, that the plaintiffs never earned 
the remuneration claimed byth^m. Therukof 
equity, which is formulated in s 55 of the Con- 
tract Act, is to look at the whole scope of the tran- 
saction to see whether the parties really meant 
the time named to be of the essence ot the 
contract. Where the plaintiffs claimed re- 
muneration according to the contract which failed 
completely, they are not entitled to reipuneration 
on the basis of ^/umfum mermt for their services, 
which was not the foundation of their claim, 
Kiel en Prash^id Sinha v Ptifncndti Narain 
Sinlia 15 C L J 40, 

Cj'okerage fees, 

1.- In estimating allowance of, in estimating 
I compensati m of land compulsorily acquired one 
set of brokerage fees that is to say, those payable 
on purchase, should bo deducted, when the price 
is estimated by capitalising returns and deduct- 
ing inevitable outgoings, But this is not neces- 
sary when the market price is known for lAie mar- 
ket has presumably already considered such item*. 

hen the estimate is on the rental basis, the 
purchaser looks to annual returns minus outgo- 
ings the value he gets for bis money. If he 
does not look to those annual returns but only 
wants to bell again, then the value he expects to 
get is nottstimated on the rental basis but upon 
the future market price which he speculates on 
obtaining from some third person and in determin- 
ing how far that future price will pay him, he 
must reckon on re-couping himself from it, lor 
all expenses which that transaction would involve 
and therefore will not buy unless he thinks that 
on re sale he can realise a price which will pay 
him back more than the market price at date of 
purchase. Merwanji Munoherji Gama 

9 Bom L R 1238, 

Brother. 

Sec (1) Hindu Imw— Inheritance -Special 

H* ics— Males— Nephew. 

(2> Htindu l4aw.InheritsaiMw-|pa<iiaI 
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Brother-CfencW, 

1, — Hindu Law-Impartible estate-Succession of 
Mitakabara* Brother Widow- Custom -Migration of 
family— Impartible zemindary -Savings by the 
holder— Property purchased from savings self-ac- 
fuired property. 

In families governed by the 
Mifeakshara, the brother and not the widow of a 
fkildless man takes an ancestral estate. The te- 
nancity of custom regulating succession even 
ander the strain of migration is repeatedly recog- 
mi»ed by the law. Where a holder of an ancestral 
JSamindari and the savings purchases land &:c, the 
property so purchased becomes the self-acquired 
property of the holder. Shrimati Rani Far- 
toati Ktimari Debi t Jagdis Chunder 

4BomLR365 = 6C WN490- 
29 Cal 433=^29 1 A 82 PC. 

Brother, alienation by. 

Sce(l) Hindu Law — Alienation. 

(3) Hm lu Law -Joint family, 

Brothers Of The Half Blood. 

Oases under Hindu Law — ^Inheritance— 
bpeoial Heirs — ilales — Halt Blood He- 
lations. 

Buddhist Law. 

See Burmese jcaw 


Building. 

See Attach me at — Subjects of Attachment — 
Building and house Materials Case No. (3o). 

21 Bom 588. 

—Occupied tot chapitablc purposes. ! 

See Bomboy Muncipai Act lt88, ss HJ, Hi 
Case No (7). 16 Bom 217. 

—Without sanction. — See Bengal Acts-Calcutta 
Municipal Act 7 C W N 374. 

Building and House Materials. 

See Attachment 

Building And '.tnproving On An- 

other’s Land.^ 


Building beyond area for which 
permission is granted. 

See Municipalities Act. 

Building erected by adjoining 
owners. 

1 — Liability of adjoining owners for ooifca of 
party wall — Agreements for building — Decision 
of Government surveyor made final In case of 
dispute— Right of suit — Right of one owner over 
portion of party wall not uged or built on by the 
other. — 

Under separate agreements made by them re- 
spectively with Government, the plaintiff and 
defendant held adjoining plots of land for build- 
ing. 1 he agreements contained the same terms 
aud stipulations, among which were the following, 
(a) The buildings to be continuous, with party 
walls common to both adjoining houses, (b) All 
disputes regarding the cost and maintenance of 
party walls to be decided by the Government sur- 
veyor, whose decision shall be binding on both 
P41 ties ” The plaintiff employed a contractor to 
erect a house upon his plot of land. The house 
was completed in 1870, the north wall of which 
was built as a party wall in pursuance of the con- 
dition contained in the agreement with Govern- 
ment. Disputes subsequently arose between the 
plaintiff and his contractor, which were not settl- 
ed until the 26th August 1878, on which date the 
plaintiff paid the contractor a sum of Rs 30511-4-11 
which included the cos*- of the party wall. After 
the plaintiff’s house bad been completed, the defen- 
dant built his house upon the adjoining land, and 
m so doing he used a large portion of the party 
wall as the southern wall of his house. He paid 
the plaintiff half the cost of theprotionso uied 
by him. The rear portion of the said wall was not 
used by the defendant, as his house did not extend 
so far to the rear as the house of the pUintHt 3Et» 
plaintiff demanded payment of half the post 
of that part of the wall not used by iho 
defendants, but the defendants refused to psy. 
The plaintiff then claimed that part of th^ Wall 
as his own property, and proceeded to open wfn- 
dows in it. The defendants objected. The plain- 
tiff subsequently filed the present suit, daimlfeg 
from the defendants payment of half the costf of 
the said portion of the wall not nsed ^by de- 
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erected by adjoining 

owneis-CfeMrd. 


betncj m 'irdedi h#' prayed for a de< laration that 
he was tbe sole owuei of the said portion of the 
wall and for an mjauction lestrammer the del u 
dailts from distnr img him in the le enjejm-^nt 
thereof The brother f Khatav Luddha ) of the 

jRrst defendant was original ly mack the second 
defendant of the suit He however disci imc 1 
all intertst in the prt mises and it aj ptared tint 
m 1876 the first defendant had sold the preperty 
to hiin (Khatav Lnddha), who m 187<) sold 
ft to k^saerbai, the hist ilefendnnts wik 
Kesserbai accordir^ v was mil the sf nd 
defendant m the pla e of khatav Linldln Both (1 
defendants pkaded hn atinn and denied tl cii 
haMltty to pay any part of the test of that part 
oftbcwall whuh they di I i rt use Ji is< 
defendant fnrtUr alleged that he had paid the 
whole cost of the fom dati n and ( tl r } oris 1 1 
th^ mi 1 wall and r U m* Ito c ^ »fi this pa\ n < nt 
40alnst the claim of the plaintiff. At the origin il 
hhattng, bott J, hddcD i at tl imtdil 
^11 indteputf althni di net used by tie 
was a party wall having regard to 
tto terms of the ftgxc nw nt un U r wl icb tl e said 
#all w^s elected (%) that Kesserbai was li d 1 
Ith^tfywkh thehrst d Inidard topjlrrt s 
of the wall havii g imcHscd the rtq> rtj 
lightest to the terms of tl e or m I agicenu 1 1 a[ 
triteh bhe presumoHy 1 diutia (h) tl at tU 
ittit WW not barrtd I at tl at thti v n no r j-H 
4f actiCn for the cost of the party wall indepcn 
ientty of the award of tbe Government siirvcyc r 
in whose decision I iy all disputes as to such cost 
mi th^t, nnlil his decision was given there was 
noooti plrteea '^e * f * t m tt F iccci !u 
!lth DfCeraber 1882 decreed that the dc fin 
^ y* severally liable to pay the half < f 
irhAw inro tha Government purveyor n ^ H 
O^fy to he due for the cost of tl e dirpuh d part 
of tilt riall P 1 ^hat lie defendants were 
♦miftled to fft olf, in the calculation of what was 
int from them the mt of m work or materials 
which the G fcromr t surveyor might find had 
been oontnbi tin! I y iJ e ftrst d fendant The case 
w|» ihmmpiri si > i i I in c rder that tl e ccrti 
of the (i f rimint snrvejor nuglitle 
obtained The (o vin m 1 1 ^nivevc anhsrqmnllv 
his fseitifi ate s f » Hi c «l of the 
If^onoftbe »ld «»ii ^ d stated thatontbo 
him he was in thk to dteiilft as 
ownership of l|4 tl % J 


Building erected dy 'adjoioing 

QWUBfS'-Oofwld^ 


wall The case came on again before Scott, J, 
who decided to take evidence on tbe points left 
iindctannncd by the Government snueior 
Wilncfasts 'wmc nceordingly examined, and on 
llthDfCcmbtr 1881 the Gomt disallowed the 
dtf ndipt s claim oi b toff and gave in Igment for 
thepUmtiff fci jalf the m ccii h d ly the 
Government surveyor as the cost of the disputed 
part of the w di The defendants a] ealed 
that, having regard to the terms cf the agree- 
ments nr dor which ♦he plaintiff mu defendants 
respectively held their pcpirty ibeCcuTtwas 
not c( n petent to d^eiinine the qucbt on of the 
d fend int s set c ff or the other points raised by 
the ph alings These were matters to bo decided 
by tl e (u vernment surveyor whose certificate waa 
atoiiliticn |Tt((deut to the ilaintiffs right to 
sue and u| n which the Court might give judg- 
ment // W, alb ih t the ilamtiff was not 
entitled to usi the prition ot the wall not occn- 
pudlylU (kicidatts many way except as a 
1 aity w 11 It wa*^ « recte 1 i rider theagicement 
as a pit y ill ai i tijat it sbculd bf nstd for a 
purpose u ( r i ♦‘Ut t with tlie uhn f ting a 
I Illy wall w ml i be oppe s d to the tiue intention 
of the j il les to He agi mint whelher Govern- 
incnf OI th< h ss s. The plaititiff was not entitled 
to the full light ff ow» trdiip c\frit as if it had 
I KU built on 1 IS own gr nn 1 tl t die la rat ion and 
iijurutim afelvi i for, U erctoi u n lefn^ed 
Covtrji Ludaha v Moi’afji Piitija 

9 Bom 183 

See Cooverji Luddha y Bhtnijt Girdhar 
6 Bom mB 


Notes*-«D ub 12 0 W >. 1102 
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Building Lpase 


1 — Party Wall T u 1 fidy for costi f-Aguemont 
to refer dispute to a third person Effect of such 
agreement on the rhhtU sue--- Award rfsach 
third person eswntfal to tight of a tion-8nrvcyhf ^ 
certificate - Limitation— Covenant -Bight to Siih- 
Stmnger to cot sideration— T andiord and tenant 


The plaintiff sued to rehovar from the defen- 
dant half the Cist of a party wall 

IhO" pi imtlff and defanrl mt worp 

H « y ^ t ilig pii Cl u cC land 
under a§rfi»fnt« mad# ttus» 
pi yff ^ 
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Building Iease-Con<rf. 

t 

lessor The terms and conditions to the two agree ^ 
meats were the same. these agreements the ^ 
plaintiff and def^^ndant respectively agreed to 
build houses upon the said pieces of land ^ 
m the manner therein specified, and the agiee ^ 
ments contained the two foliwmg clauses — (1) 
“The buildings to be continuous with party walls 
common to both ad]oming houses ’ (2) ‘ All dis- 
putes regarding the cost and maintenance of party 
walls to be decided by the Government surveyoi , 
whose decision shall be binding on bo% parties 
In pursuance of the said agreements, the plaintiff 
and defendants respectively erected buildings 
on the said pieces of land The plaintiff causeel the 
northern wall of bis building to be built as a 
party wall, and it was used by the defer dantb as 
the southern wall r t the buiidmg, erected by them 
The defendants paid the l)uildir,who was empKyed 
by the plaintiff s sum of Its. 700 on account of thr 
cost of erecting tlie p uty wall but the rest of the 
cost was defrays d by the pi nntiff The parly wall 
wascompleted in ivovember18?l but,m conseiiuOn 
ce of disputes wbic h arose between the plaintiff and 
the building contractor the sum payabk lothe 
latter was not] ascertained for some ytais In 
March 1879 the plaintiff caused the party wall to ! 
be measured by a surveyor and on the 7th June 
1879 demanded ftom the defendants payment of 
half the cost Ihe dc fendants, howevtr, tailing to 
pay the sum demanded, the pUu tiff after notice 
to the defendants, caused the C( st of the said party 
wall to be ascertained by the Government surve 
yor, who by a etrtificate, dated the 25th h’ebruary 
1882, certified that the share of the cost to be bor- 
ne by the defendants for the said party wall was 
Rs 226 The plaintiff in this action sought 
to recover h’s sum from the defen 

dants minus the Rs 700, which, as abovestated, the 
defendants had already paid and for which the 
plaintiff gave them credit The defendants m their 
written statement albged tiiat the party wall had 
been partly built with materials supplied by them, 
and that m the year 1870 they had adjusted ac- 
counts With the plaintiff in respect of the said 
materials and the said party wall and it was then 
agreed that the sum of 118700 paid by the defendants 
should be treated as a final settlement I hey also 
aEeged that the plaintiff had iwttled disputes with 
the building contractors, and had only paid them 
annas in the mpm on the amotmt of their 
elelw ih fhll satiAcfion ^ the defendants pleaded 
tMf ought I# I# eharged wlfh r^ore 

, JJp.C3.«P 




Building lease-Conitf. 

their due proportion of such reduced amount It 
was further contended for the defendants that 
their obligation to pay half the cost of the party- 
wall existed independently of the arrangement 
between them and the plaintiff to refer the matter 
to the Goveinment surveyor that this latter co- 
venant was only collateral, and did not 

with the pliiniiffg right to sue the defendants 
for their half share of the cost , that the plaintiff*s 
cause of action m this respect aros6 on the 15th 
October 187S, when the contractor's claim was 
finally settkd md that this suit not having boon 
brought for more than three years after that date^ 
it was barred by limitation JMd that the smt 
was not barred There was no right of action m* 
dependency of the valtwiion and award of the 
G vernment survi yor There was no separate cove- 
nant to puy compensation to which the covenant 
for ref eit nee to the Government surveyor could 
1 0 collateial Ihe rights of the parties were defined 
by the contracts, and under these, each lessee 
might have the benefit of a party wall on such 
terms and no < thers as he on his part submitted 
to Payment of a shaie of the cost was not one of 
thost terms except in so far as each lessee, if a 
(ii^^putc arose, was bound by the decision of a 
Govtrnment surveyor That decision was not 
ancillary, serving to give gi eater explicitness to a 
right already fully subsisting It was essential to 
the light itself, and until it was made, no cause 
of aetion for the moiety of the cost arose Where, 
in leases granted by one lessor to several lessees 
taking sites for buildings intended to be contigu- 
ous and to form one block or group m mutual 
relation, there is a common covenant which is an 
inducement to the lessee to take the lease, and 
which he must know is equally an inducement to 
bis neighbour to take his lease, 
neither can be called a stranger to the oonmde- 
ratio»i Tach may be regarded as an equitable] 
assignee of the covenamJs which lessor made 
for his b neht as lessee Each, consequently, has 
an equitable right to enforce against the other, the 
obligatiuu stipulated for in his interest, and sort* 
mg as a part of his inducement (as the other kieiv) 
to the contract Cooverji Ltid<lh;ft t Bllmji 
* Girdhar 0 Bdli 

» See Cooverji Ltiddha t 

I 9 SEkpi 188, 

. 2— -L^ae for building 

[ of permanency 

^ Where a Imm l» |lwh |of bmldini 
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Building lease-CwifW. 

pypoaes the Couit mny w.II presume that it was 
intended to be a perpetual grant 2d W It ‘W) 

S C.,' “t 

(1900), rdud on. 3 P. W, n. 502 • « g L !! •?(: T 
A. 58 (1890), distinauisheil. Rais Promorfs, 
Nath Roy y Sri Guvindo Chowahury 

9 C W N 463 = 32 Cal 648. 
3-Pontractor given additional mdivisMe 
work Variation ot original eoiitraot-Eitonsio,, 
of time hxed for completion of original cnliact- 
Bmlding owner not to ola.m penalties for non- 



Contiact— Misceliaiieous. 13 M JL J 


Building cn land without title. 

1 -Eight of person building to compensation 

—Bona fifJe belief of title. 

here a man builds on land belonging to 
nother. hewillnot, when ejected, be allowed 
.V rupensation for the buildings, unless the 
“ “"’■’'ances show that he built in good faith, 

' - .c I ii.g the land to be h.s own. 1 B L K A C 213 
•3 B L R A U 18, 17 w R IB7, and 7 B L E 152 • 

illLT .a 

3 C L R 194. 

See Wahdoollah v Golam Akbur. 

25 W R 205. 


Building materials. 

See Attacliment suhjiets ol allachuieiil 

Building on another’s Land. 

See Cases under : — 

(1) Buibbiig on lard without titje, 

(2) Acejn 

E^topptd. 

— Spgcial esses 
C^) Injunction. 

Building on another's Land- rp,n Lm.i 
ofanotber-E»toppi.i-i.,„„,„„„„ 

ISBomL R92 = 9i„dCas765. 

Building on another's Land - huit Uk nos- 
session of grow. -P, 

See Valuation ot suits. 

AWN1886. 106. 

Building on anoiher's Land-Acoui,., 
cence-On the land of ai,„th. r-Bleie imn-iiift, 
to constitute an. 

See Estoppel Estoppel hy Conduct 

AWiHlh99, 19, 

thereon- Hot sui;s,::Sir::r 

See Jurisdictioii-General. VmlJ 49 


Building on another’s Land n , 

1 A L I 688 I 

Building on another s Land - Bn,i n . ’ 

tionof-hyone liu t,t ,.f ftrec | 

for dem fill linn 


2 Building on another iierson's land by other 

jian ‘merelrespasser-Noticeof adveiae claim 

of lou'nu'y b“iWings-Custom 

Tlie law in India is that buildings may be re- 
I -vid It theie has been good faith on the pa t of 
-Ider. Manim of English law,.u/2o1 

0 80 \ w ? ^ ^ ^ ^ 6 B H 

’ ‘ 17, w R 18G1, 20 Ref;) 

MaungHoyav Ma E Mya, U B R 1802 
1896, Vol 11,214. 

of a building on another’s land - 

by. not preveiiting-Owner es- 

lUj[ pc<i. 

VVheietbeownerof aplotof land standing 

>y ( oos not int, ilere (o prevent others building a 
..nding thaf ih, iioiise be pulled down 

I BheckaSirgh vHurjus. 7 PR 1866. 

4—1 ropnetor ousting the occupier at pleasure 

— I Ha^e. 

Accoidiiig to the general nsage in rural village 
the proprietor cannot oust the occupier of a 
house at pleasuie on payment to the latter of the 
'alue of the materials of the building. 

Buksha V Feeda. 20 P R 1868. 


5-Kreotion of building on land with the con- 
sent of [iropi ieiors owing half share- Kuit to eject 

by the owner of afoul th share-Defendants en- 

titled to carijpcngatiOn, 

w ■" ;;“""‘"*""thn. ,1,,,,., I ’"’‘"'"•plaiidiff, the owner of a fourth share 

lor demolitioo-Oommon land, 64 P » ioaT I ‘® « 3 ec‘ Ae 

/ deiendastB, who had built ou iha land wil|t 
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Building on land without litle-(7o««rf. Building on land without title-C<?n^(i 


consent of the proprietors owninjr a lialf share, 
held that plaintiff was entitled to pnesession of 
her fourth share on her payina corapcn‘'ation to 
the defendants Mussttmmat Znliooran v 
Btimsee. 21 P R ISe^. 

6— -Execution of building by one on another’s 
land— Com pensation. 

Where a man builds on the ’end of another, 
the builder may be allowed to remove his mate- 
rials or the owner of the soil may take it over at 
a valuation or content himself wdh a ground 
rent according to the circumstances d t^ e ci se 
and the conduct of the parties themselves, 
Ramdhan v Kura Mai. 38 P R 1839. 

Notes.— 91 P R 1892. 

7 -Erection of building on another’s pioperty 
-“Compensation. 

A party in possession erecting buildings upon 
or making improvements to proptrty, horif/ fhh^ 
is entitled for compensation for such building 
and improvements from the rightful owner. If 
such a person has been induced by the owner of 
the land to build, there m.*y ha an eqnitahP* 
tranufer oi property from the Litter to the iouner 
Kufibya Lai v Kishen Cbund. 42 P R 1866. 

Notes.- Cited 2 PR 1885. 

8— Occupation by persons without title — 
Erection of buildings- Delay of owner m bring- 
ing suits-Relief to which occupier without title 
is entitled. 

Mere delay on the part of an owner of land m 
suing a person in possession without title, who 
erects buildings on the land he has illegally occu- 
pied, does not entitle the possessor to be main- 
tained in possession. The particuiar relief to 
which a possessor so situated is entitled mii^f de- 
pend upon the circumstances of the case. 

Gouliar v Pazia, 53 P R 1878. 

Notcs-Oifced. 121 PR18S5, 

9 - Land suit — Effect of not obiecting to 
the valuation of a suit befere the lower Court — 
Building upon anotheris land— Compensation. 

that, to determine whether a suit is a 
land snit, the true principle is to have regard to 
the character and use of the land at the time im- < 
ro^diatily before the cause of action arose : the ^ 
usci to which the defendant may have devolved , ^ 
t^e land aftser the esanse of action has arisen, Is i 
Immaterial, and a knd antt doet net ceaie to he 


one, merely because something else is claimed 
along with it. 

Held ; also, that ob|cctioii as to the valuation 
of a sill or to the admissibility of a document 
cannot be raised for the first time in appeal to 
Chief Court. 

Held, fuithcr, that, except where the owner 
stai^ds b}'' and mak»^s no piotest when the build- 
ing is being erected, a pe^s ui knowingly building 
upni) aiioiha’s land is m t u titled to claim com- 
pensation in the ejeetmeut suit, but he can be 
alhjwid to remove the mati'rmis. (0 3/ PR 
1901 ho! ; 0 20 V H 1891, difesenled from. 20 All 
310 ; SI All m\ : I ! Cal 1811 ; 29 Mad 497 Disk) 
H. H The Kaliaraja of daipui* through Baij 
Nath V ffihthra D‘ib. 78 P W E 1910, 

10— Budding- -Mandaloiy- -Eatoppel' — Be- 
inovai oi building -Acqiuesocnce— Discretion, 

Jkd /, that the U uit rigidity exercised itsdis- 
cictiun in lefubing a maudaloi) injunction to rc- 
mo c I new LiuUiu g mecad with the permiSBion 
of ttic Mutneipdily under a horn f de btdiet that 
the plot hiiougid to tiie Alumcipahty, especially 
AUih the ovviitrh liviiiw n lew yards off never a«- 
1 1 cd thtir nghtb duiiiig the whole erection of 
miidiiig rtud bu iiglil the Milt within 7 days of 
ine yeai », kto up lor the completion of thebuild- 
iLg. 1890 A W N I9i; 21 All 42G, i E A 1 A 129 
icicticd to. Shama Charan v Babti Lai 

Misr, a904AWN70. 

11 — Non —proprietor. — House built by non- 
propnetoi— House ialling into ruins — Zemindar 
giving the site to olheis — touit by first non-pro- 
puetor afrei 12 years — Custom— Buiden of proof, 

I 

Where a house buiU by a non proprietor had 
fallen into rums more than 12 years before the 
institution of the suit it is lor the non-proprietor 
plaintiff to prove that the site still belongs to 
him under the terms of the infJth-Hl’ari or some 
village custom Amau Alt Kliani v Musamtuat 
Nazimannissa. 3 lad Ca« 10. 

12— BuddiDg— Sanction— —Limitation— -^Da- 
mages: 

Tiic special limitation provided for by S. -427 
of Act II ol (B 0) 1888 does not apply to a wilh** 
drawal ot a sanction to build onee given, for suoh 
withdrawal cannot be considered a# an act done oir 
purporting to be done, within the meaning of 
that wetion. 
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Building on land without iXWB-Oonnd 

^ On the Corporation’s failing to pass orders 
within a fortnight on an application for sanc- 
tion to bnild, the right of the applicant to build 
under s, 250 of the abo?e Act becomes an abso- 
lute one. 

The Corporation is bound by tbe acts of its 
oflScers. Tullaram v The Corporation of 
Calcatta. 7 C W N 829=80 Cal 317. 

^ ^ 18.— Standing by. 

If a stranger builds upon tbe land of another, 
althoug'h believing it to be bis own, the owner is 
entitled to reco'ver the land with the buildings on 
it, unless there are special circumstances amount- 
I ing to a standinsr by on the part of the real owner 

I such as to induce the belief that he mtendid to 

forego his right. Vinayakrao v Vidyashankar 


Buildings-^dnc^t/. 

— Repair of. 

See Madras District Municipalities Act, S. 
179. 

Buildings, Right to removal of 

See (1) Co-sharers—Jarection of Buildings-- 
Jinjoyment of Joint Property. 

(2) Landlord and Tenant— Buildings oh 
Land, Right to remove, and Compens- 
ation for, Improvements. 

(3) Prescription— Easements— Light and 

Air. 

Building sites. 

See (1) Municipal Act. 

(2) Abadi. Case No. (4), 


9 Bom L R 404. 



See also cases under 

(1) Acquiescence. 

(3) Estoppel. 

(3) Equitable Relief. 

(4) Improvements, 

(5) Landlord and Tenant. 

(6) Mortgage. 

Building on Land right to revenue 
and Compensation far improve- 
ment. 

See Landlord and Tenant. 

Building on thorough fare. 

See (1) Injunction. 

(2) Damages. 

Buildings. 

—Erection of. 

See (1) Acquiescence. 

(2) Bombay District Municipal Act, 1873,8. 
33, Case ]Sros.(i6*17-ia). 18 Bom 547; 

19 Bom 27; 

21 Bom 187. 

(3) Bombay Survey and Settlement Act, 
1865, 88. 35, ^8— Enjoyment of Joint 
Property. Case No, (7J. i Bom 852. 

(4) Co-sharers— Enjoyment of Joint Pro- 
perty— Erection of Buildings. 

(.5) Improvements, 

(6) Landlord and Tenant— Alteration of 
Conditions of Tenancy- Erection of 
Buildings, 

( 7 ) Landlord and Tenant— Buildings on 
Land- Eight to tiiaove, and Oompn* 
satiott for, ImprovemthtSv 


i 


12CPLR146. 

(3) Landlord and tenant. 

Building, suit to Restrain. 

See Right of suit. 

Bulahar, office of. 

1 Nature of officr — Powr of ramindar to di». i 

miss officer. 

The office of a bulahar is an oflice held only 
duiiug the zamindari, pleasure, and the person 
hol.ling such an office is ii moveable by the rami- 
ndar. Sunoo Khan v Oodea. 2 Agra 140. 

Bundee Transaction. | 

See (I) Contract-Wagering contracts. 

(2) Right of suit 

Bundeikhand Encumbered! Estates 9 

Act. ^ 

1 Local S. 12— Joint decree-Some judgment- 

debtors taking the benefit of the Act, discharged^ * 

Liability of the remaining judgment-debtors. * I 

Judgment-debt is a private debt within the 
meaning of S. 12 of tbe Bundeikhand Encumber- 
ed EatattJs Act, Where the holder of a decree 
against six judgment-debtors, five of whom took 
the benefit of the Act, iaiied to put forward his 
claim before a special judge during the time allo- 
wed by law, the judgrae nt-debt must be deemed ^ 

to have been discharged to the extent of the joint 
Imbility of the persons taking the benefit of the 
Act. The judgment'debkir, who did not take the 
benefit of the Act, is only liable for his share. 

Makund Rao y Janki Bai. $ Alt i M2>^ 

itms) AW M 4$r^0 M 

# , 1% I* ffi' 

^ - 

I t jj f .r i .. . jt, ... * j i kjj iifii ig..i£ LI 
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Bundelkhand Encumbered Estates 

A ci-Gundd. 

2 — Encumbered Estates Bundelkhand Act I 

of (7903) 8. 10 (b) — Mortgage-df'bt— decision of 
special Judge —Fresh suit, maintainability of — 
Civil Court — Jurisdiction. 

A mortgage-debt which has been the subject 
of enquiry and adjudication by the special J udgc 
under the Bundelkhand Encumbered Estates Act 
I of 1903, cannot be a subject of fresh suit in a 
Civil Court. Sheofam Apadeo v Seth Phiil 
Chand. 6 Ind Cas 164> 

Bundelkhand Land Alienation Act 
(II of 1903;. 


1 — Local — Section 9 — matter referred to a Co- 
llector— Conditional sale clause stiuck off — Juris- 
diction of Civil Court — Money decree. 

The jurisdiction of a civil court does not cease 
when the question is referred to a Collector under 
fi . 9 clause 6 of the Bundelkhand land alienation 
act. Where the collector acting under sub section 
3 of section 9 strikes off the conditional sale clau- 
se with the concurrence of the mortgagee from the 
deed, and the mortgagee does not take a mortgage 
in the form prescribed by s. 6, the mortgage is not 
satisfied, but the civil court should pass a decree 
in favour of the mortgagees for their money de- 
mand, Baldeo Prasad v Sheo Nandan. 

3 A L J 74^0 =(1906) A W N 14 


Bunds. 

See Bight to use of water. 

Bunkur, Right of. 

1 — Proprietorship on the soil. 

The right of bunkur (a right of cutting wood) 
is a right indicative of a certain dominion over 
the Soil Seelanund Sing y Moheshtir 

Singh. 8 W R P C 19: 10 Moore’s I A 81. 

Burden of proof 

See Onus Probandi. 

Burgadar. 

1— Bttrgadsr, if tenant— Suit for burga rentj 
if maintainable in Small Cause Court— Small Ca- 
use Courts Act (IX of 1887), 8ch II, cl (8;. 

with a burgadat, under wbleb he 
, undertakes to oulllfM# tie Iwd for a flare 


Burgadar-C4^««i- 

of the produce, the remaining half going to the 
owner, does not by itself create the relation of 
1 mdlord and tenant between the parties. A suit 
for lecovery of the price of his share of the pro- 
duce by t^e owner is maintainable in the Small 
Cause Court. Kade Mandal v AhadaH Mola. 

14 C W N 639 = 6 Ind Ca« 59+* 

Burial-ground 

See Right of Suit— Charities and Trusts. 
—Prohibiting use of. 

See Calcutta Municipal Consolidation Act, 8. 

.^ 81 . 

1 Acquisition by Covernment— 

Compensation— Respective claims of Muni- 
cipality and owner of the soil — Dedication of 
user— Extinction of use— Reverter to owner 
— Market-value of burning ground— Bengal 
Municipal Act (ITI, B. 0. of 1884), sec. 80— 
Construction— “ And” — “ Ghat ” —-Meaning. 

An owner of lands may appropriate land to 
public use and yet retain in himself all such 
rights in the soil as are compatible with the full 
exercise and enjoyment of the public use to which 
the property has been devoted, and it is not 
essential to constitute a valid dedication that 
lagal title should pass from the owner. Nor is it 
inconsistent with an effectual dedication that the 
owner should continue to make any and all uses 
of the land which do not interfere with the uses 
for which it is dedicated. Held, in respect of land 
which had not been expressly dedicated but was 
used by the public as a burning ground, that the 
circumstances of the case showed that the owner 
made a dedication of user of the property fox the 
purpose of a burning ground, such dedication to 
remain in force only so long as the property 
continued to be used as a burning ground. When 
the sole use to which property had been dedica^ 
becomes impossible of execution by reason 
statutory acquisition and compulsory u» for 
purpose inconsistent with the original dedicafiOB 
it reverts to the dedicator or his repFeseUiattm 
Although it is an essential blement o| a good 
dedication that it should be irrevocall#, nefw** 
theless when after a valid dedtwHoh boon 
made the use for which the property 
becomes impossible of executW or hlo o%dt of 
the use wholly fails, th^e alaodcrtnont in 
; consequence d which the righ^ot HepuhRotlie* 
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BuriaI~ground-6'£?n^df. 

rein fail and a reversion takes piace,the dedication 
beingr taken to have spent its force when the use 
ceased. 1 0 W N 698: s o L n%4l A 177; 
25 Oal. W4 (1897), distinguished. Unlike the 
road-land which was acquired by the Collector in 
the above case, the burning ground in this case, 
treated as such, had a market value which had 
been actually assessed. Therefore the person who 
was proved to be the owner of the soil was 
entitled to the compensation assessed. 'Ihe word 
ghat in sec. 80 of the J^engal Municipal Act does 
j not include ^ tract of land used as a buruing 
ground. That^sub soil under a gM does not vest in 
the Municipality under sec. 30 of the Bengal 
Municipal Act; but the gM itself does. The 
Legislature by enacting sec. 80 intended that such 
roads, etc., as are private property, or are main- 
tained by G-overnment or at the public expense 
should not vest in the Municipality. The 

Chairman, Howrah Municipality v Khettra 
Kriato Hitter. 10 C W N 1044= 

4 C L J 348. 


Burial-ground-Cw^rf. 


consisted in the recital of prayers the dispute 
did not relate to a matter ot ritual only and that 
the plaintiffs were entitled to go into the questi- 
on whether, accoidingfo the law and customs 
governing their community, their right of burial 
was in the way allegerl by them. Tharagan y. 
K M M Sahib Tharagan. 

1 M L T 423=16 M L J 471=30 Mad 16 


St—S. 9 (1882— S, 11)— Jurisdiction— Suit- 
Kfght of burial — Claim to recite prayers in the 
ihOi^ue— Jurisdiction of Civil Courts.— 


^(sZJ,-that though in suits relating to ritual or 
relfgfoug observance only, the Civil Courts in this 
country have no iuri8dicion,when the matter is of 
a mixed spiritual and temporal character, the ques 
tion will depend upon the nature of the connection 
between the facts, and if the spiritual question is 
no intrinsically connected with the temporal as 
to be inseparable from it, it would be the duty of 
the Courts in trying theuivil disputes to enquire 
into the spiritual matter thus intiuiately 
related. 


Where the plaintiffs alleged that they had a 
right to bury their deceased relations in a c'^r- 
tafn mosque, and in the course of the burial to 
recite prayers at a particular spot in the mosque 
that the recitation of the piayers was a necessa- 
ry part of the burial and that they were hindered 
from mcercising their right in accordance with 
the kw and usage of the community t^> which 
th|y belonged, by the defendant who asserted 
amexluslve right to recite the prayers in himself 
7 Bom U Bom 198 Ref. 


though the defendant's objections 
w#!® lo that part of the ceremony which 


3. Nuisance— Opening of burning and burial 
ground not actionable-Evcn if so, Municipality 
protected— Limitation Continuing nuisance: 

The Municipality of Madras opened a burning and 
burial ground close to the plaintiff’s factory with 
the result that the ground was a source of nuisance, 
and led to the depreciation in value of the pre- 
mises. 8.892 of the City of Madras Municipal Act 
says that the Municipal Commiasioners “ shall 
provide a sufficient number of convenient and 
fitting places for burial and burning grounds ” 
and S. 468 gives a right of action to any one 
aggrieved by the failure of the Commissioners to 
perform a duty imposed on them by fhe Act. The 
plaintiff sued for an injunction lestraining the 
defenders from using the land as a burial and 
burning ground and for damages. No negligence 
was proved by him in the of the land as buri- 
al and burning ground. There was some evidence 
that It was a source of nuisance to any one who 
occupied plaintiff’s premises, and that their 
market value had been depreciated by the open- 
ing of the burial ground Beld. (1) No actionable 
nuisance had been proved. It cannot be laid down 
a-s a legal proposition or doctrine, that any thing 
which under any circumstance, lessens the com- 
fort or endangers the health or safety of a neig- 
hbour.must necessanly be an actionable nuisance 
Theuseofaplaee dedicated for the communal 
Durpo&eofcremationma way not calculated to 
aggravate the inconveniences necessarily incident 
to such an act, as it is generally performed in 
this country, is not a public nuisance. {2)Sir Ar~ 
mU G J (a) Even if an actionable nuisa- 

Bce had been proved, the defendants were protec- 
I ted, as the defendants acted under statutory 
powers, and were even under statutory obliga- 
tion to open burning grounds. 11 a C 45 foil; 6 A 
C Its distinguished(/0 The mere fact tkt^ 
neighbouring land owner hm sustained , 

Irtmtl^ewtabliihment of a burntogand 

ground doa not show that the situ seleoted 
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Burial-ground-C'enwi. , 

convenient and fitting, (o) The words “within or 
i^thout the limits of the city” must be read 
ndum tubjectamme, ,a and with lefereuoe to the 
requirements of the community in connection 
with the disposal of corpses and the general ne- 
cessities of the case, id) By H. of the Act the 
pencil of limitation for tiie commencement of 
suits against the Commissioners in respect of 
any thing done in pursuance of the noweis 
given by the Act is fixed at six 
months. &«iWc:_That plaintifl’s cause of action 
If any. arose when the site began to be used as a 
burial ground, namely, in 1896, and that the 
claim was barred by limitation, both under fct. 
483 and the general law. Muhommad Mohidin 
Sait Y. The municipal Commissioners for 
the City of Madras. 25 Mad 118. 


Burma Act XXI of 1863 (Recorders’ 
Courts, Burma). 

Notesi-Ilep; Act VII Of 1872. 


Burma Boundaries Act V of 1880. 


1 Public ri|>bt of way — In Burma 
appears to be no statute defining the mode of 

acquiring rights of way over Government to? 
From Jong continued user of way by thr* nnii- * 

“ “• «».. 

the absence of anything to rebut the presumn. 
tion, ought to be presumed. VI Ann C 6'tfi p ^ 

1892, 550. 


Burma Bouudaries Act V of 1880- 

Ooneid, 

3—8, 17— Boundary dispute— Decision of a 
Boundary Officer- Jurisdiction of Civil Courts to 
entertain suit as to boundaries or as to title.— 

Under 8. 17 of the Boundaries Act, the order 
of a Boundary Officer in respect to a boundary 
IS cone naive, subject to the provisions, relating 

rLTvirc? 

As matters of title must be gone into In the 

settlement of a boundary dispute in order to ar- 

Act bar!TT boundaries, the decision under the 

Act bars a Civil suit as to title also. 

Ma on Bwin V The San. 5LB8 7 « 

2 Ind Cas 351. 
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“Suit for rent of land-*‘*Land 


1— Ss. 2 (b), 30- 
suit ’’—Right of— 

behag!t*r'^°“'^ on 

behalfof the respondent, that a salt for rent i« 

and that, therefore, in the present salt, which was 
one for recovery Of rent of land und^ a leZ 
bore was no second appeal on questions of fact! 


12-Decision of Boundary 


Where it was contended that tl.c j- 
«' o«„, 

ftrifs between two olofa 3 bound- 

««ing the boundaries of aoverU^fonV**" 

0fflfrV6flne?au''^th? hf *",1 ’lo“«dary 

plots inqladj" SI comm" k"""' 


that a right to rent of land is a right or 

ZiT 's P*^P"‘y (2 L R B 134 F.) 

and ,a suit for such rent Is a ).„a i 

3LBfi80, 


mafnte!a"ncr"“'" claim for 

According to the Buddist law in RriH a 
Raima husband must maintain his wite sl t 
liable to pay debts contracted by her for' ^ ^ 
aariesifhefailsto maintain her L^tK 

has no application if the wife ^ 

-ns Of her own. Therefore" 1 
tain a suit against her husband for her !! 
of necessaries, living fora nast n . ®^P®P*®* 
which she had maintained heraelf 

8 oa T mXlOa.' 

o 25- Jurisdiction of Coorf a. ,i 
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BurmE Courts Act ( Act XVII of 1 

\Slb-Gonctd. 

S_4_Limitanon for second appeals.— 
Limitation of time prescribed for an appeal i 
to a High Court under the Limitation Act of 1877 , 

has no application to a second appeal under 8.2T , 

of the Burma Courts Act. ^ , o ar T 

Xahomed Howein v Inodeen. 10 Cal 946. 

Notes :—Di8t: 13 Cal 221. 

— S 4>9» 

See Appeal to Privy Counoil-Case.s in which 
appeal lies or not— .Valuation of appeal. 

Case No. (lOl) 24 Cal 30. 

5— Eestitution of conjugal rights— Appeal 
from the decree of the Recorder of Rangoon. 

The proviso in s. 49 of the Burma Courts Act 
is an express declaration, that it is a condition 
precedent to an appeal from the Recorder o 
Rangoon’s Court that the value of the suit must 
he one as can be calculated in money and the value 
must he within certain apecided limits. Thcre- 
iore no appeal willlie from the decree for the I 
restitution of conjugfal rights under the Burma 
Goarts Act. Golam Rahman v Fatima Bibi. 

13 Cal 282. 

Notes:- Fol: 18 Cal 378; 31 Cal 849. Dist: 
28 All 84B, P B=3 A L J 26t)=C1906), \V 
H 99; 84 Oal 352. Ref: 31 Cal 810; 8 C 
W N 705; 11 0 W N 458; 5 C L J 400. 


Burma Courts Act fXI of 1889) 

1— -Transfer of Property Act s. 76. 

The fact that s,4 of the Lower Burma Courts Act 
1832 requires that accounts between mortgagor and 
mot tgagee in possession should be taken in accor- 
dance with the provisions of s. 76 of T P Act is in 
accordance with justice.equity and good conscience. 
Kadir Moidin v Nepean. 26 Cal 1. 


6— Certificate of administration— b 28 of Act 

(XL qf 1888.) 

Appeal under 8. 28 of Act {XL of 1868 ) is 
governed by the ordinary law of appeals laid 
Lwn in the Burma Courts Act. Therefore no 
appeal will lie from an order refusing an appli- 
cation for the issue of a certificate for admini- 
Btration under act XL of 1858, the application 
being incapable of a money value. ^ 

Etto Adjim. Cal 851. 

T i&Uof the Limitation Aet-Burma Law 

s. g7.— j 

An appeal from the Eeoordar of Kangoon to 
the High Court is an appeal under 0. P. Code 
and therefor© must be made within the time 
prescribed by art Ifi'i of the Limitation Act, 
1877, 

Am M&homed I|amdani v Cohen- 

1 


Sec Appeal to Privy Council— Cases in which 
Appeal lies or not — Valuation of Appeal. 
Case No. (101). 24 Cal 80* 


See Kecorder of Rangoon. 

— Ss. 50 and 69. 

See Insolvent Act, s. 60. 

Burma Fisheries Act c Act VII of 
1875) 

l.Fjshery rules— Lessee, rights of, to the fish in 
adjacent waters. 

The lessee of a fisheiy is bound by the plan 
thereof delivered to him under r. 20 of the Rules 
under the Pisiicries Act, and is debarred by s. 31 
of the Evidence Act from proving that he is 
entitled to the fish of any waters not entered in 
such plan. He cannot recover damages until after 
clear proof of an appreciable diminution in the 
stock of fish m his fishery caused by poaching in 
adjacent waters. Maung San Nycin v Maiittf 
Xe L B R 1872—1892, 604. 


2— Rules under— Fishery, plan of. 

When a plan of fishery is given to lessee under 
rr. 6 and 20 of the Rules under the Burma Pishe- 

i ries Act, such plan showing the nature of the con- 
tract between him and the G-overnment, no right 
is reserved to the Commissioner or any other 
authority subsequently to reduce the extent of 
the fishery shown therein. Mating Tha Yank t 
Maung Aung Pyo. L B R 1872-1892, 602. 

■Burma Forest Act (IV of 1902^ 

1— B. 10, not ultra vires of legislation. 

The Indian legislatures have the pwf? 
limit tb# llatfillty of the I# Mf 
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Burma Land and Revenue Act I 
11 of 1876 -Gontd, 

of 8. 80 of tfie Burma Forest q Act are not aJfm 
rlrm of the legislattiTP. Mating Po Kyi v Sec- 
retary of State for India 8 IndCas 994. 

Burma Land and Revenue Act 1) 
of 1876. 

Notes.— Uep in pt.. Act II of 1880; Act Xll 
of 18S2; Act XIII of 1898; 8 18; Am act XIIl of 

1898, 8 Bur Act I of 1,901; Application of 
certain provisions ext . Bar Act III of 1905, s 
SO; “ Local Government” substituted for “ Cbief 
Commissioner,” a 8 (B) and Heading over 8 39 j 
am,, ss 22- A, 38-A, 54- A, .5i-B ins.. Bur Act 1 of 
1907, ss 2 to f). 

1. — Title of feub-tenant of a Government 
tenant to land adjoining the tenant’s holding 
cleared and cuitivatpd by the sub-tenant—Land- 
lord and tenant— Estoppel. 

Where the plaint I ft held ceitain land imdti 
Government, which he sublet to defendant who 
afterwards extended his cultivation by entering 
upon and clearing waste land (the land in suit) 
adjoining the plaintiffs holding, and got his 
ovfh name entered in the thugyi’s books as the 
Government tenant of the sanu^, and afterwards 
regularly paid the Government revenue thereon 
and sued to have his title declared as the Govern- 
ment tenant of the land m suit, on the ground 
that defendant held it only as Ins (plaintiii’s) 
sub tenant, held that as there was no evidence 
to show that dt fendant had ever attorned to pla- 
intiff in respect of the land in suit, or that the 
plaintiff had evei been recognised by Govern- 
ment as the Government tenant, the plaintiff 
had no title. Maung Kyatik Lon v Naung 
Shwe Kyauk L B R 1972—1892, 489. 

2. — S, 7 of Buies of 1879, issued under — 
Grants of ownership— Title to hold land — 

Where the plaintiff obtained a grant of owner- 
ship of certain land from the Deputy Commissi- 
oner and defendant, on the ground that he was 
the occupant of the land adjoining and that he 
had received no notice as lequired by s. 7 of the 
Rules of 1879 issued under the provisions of the 
Burma Land and Revenue Act, and also clsim- 
tng to be the Government tenant of a portion of 
the land granted to plaintiff, Ousted the plaintiff 
Iwm the portion to claimed and plaintiff sued 
to p^s^sion, hM that the faet that 
61 


Burma Land and Revenue Act 
II o{i876-OMtii. 

notice had not been duly served on the defendant 
did not render the grant to plaintiff invalid, and 
that as the grant gave the plaintiff a clear title, 
the defendant was bound to show a superior title, 
It is doubtful whether the Civil Court has any 
jurisdiction in a suit of this nature, having regard 
to s. 55 cl- (f) Act 11 of 1879. Mating Xhtiii 
V. Mapao L B R 1872 - 1892 , 27 S, 

Notes.— Cons., L B R 1893—1900, 473. 

3.— S. 7 — Adverse title to land— Mortgagor- 
Mortgagee. 

A mortgagee by being in possession of land 
for 12 years does not acquire the title to the land 
adversely to the mortgagor under the provisions 
of s 7 of Act Tl of 1876. The provisions of that 
section have no applicaGon as between a mort- 
gagor and a mortgagee, nr between any permis- 
sive occupant of land and the person other than 
Government by whose permission the land is 
occupied. Maung Kwe lU v, MaungSan Ya 
L B R 1893 - 1900 , 3 . 

4 — Ss. 7 and 17 — Title to land in possession 
by prescription^ — Status of land- holder— Patta 
grant— Suit for recovery of possession of land 
granted under patta —Kef erence to Revenue 
authorities. 

S. 7 of the Land and Revenue Act allows a 
person in possession of land to acquire a title 
against Government by prescription, and the 
grant of the patta by the Government will not put 
the grantee m a better position than that of the 
grantor. The grantee will take the patta, sub- 
ject to the rights of any person in possession, 
and the claim of the grantee to the land will be 
liable to be defeated if he does not get possession 
before anyone else has acquired the status of 
land-holder. In a suit to recover possession of 
certain land alleged to have been granted under 
a patta to pbintiff, where the defendant con- 
tends that at the time of institution of such suit 
he, the defendant, had acquired the status 
land-holder in respect to such land, the point 
should be referred to the revenue authorities for 
decision under s. 17 of the Land and Revepue 
Act. Mating Shwe Byi v. Mating Kyaw Slint 
L B R m, 

5.— S. 10— Suit for possession of land, 

8, 10 of the Act does not say that a plaintiff 
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Burma Land and Rcvsnue Act 
II of 1876 

ftuiBg utideT tha*- section to be put in possession 

is bound to nialse Government a party to the 

suit. Mating Pan Ngon v Mating Sein Da, 

L B R 1893-1900, 635. 

6. — Ss. 13, 5S— Jurisdiction. 

Reading together a. 12 of the Land and Re^e 
nue Act and s, 84 of the rules under that Art, ap- 
plications by landhohlers for permission to resign 
land temporarily must be by nuUen petition. 
Where in a suit to recover posqessiim of a piece 
of land which the thugyi had settled with defen- 
dant, it was admitted that the plaintiff bad orre 
acquired the rights of a landholder with respect 
to the land in suit and bad relmqniHhed it, but 
his allegation that he relinquished the land 
only temporarily, was not provul, /n*.V that fl o 
plaintiff’s suit was praetirally <‘ne to sid aside a 
settlement made by the thugyi, and th(‘ inrisdir- 
tion of the Civil Court was burn d hy s. »> of the 
Land and Revenue Act. The dtfendant having 
obtained a settlement of the land from thetliugi i 
wasentitKi to hold it until plaintiff could estah 
Imh his right to a settlement before the Hevenut* 
authorities under s. 13. Nga Shwe Eik v. Ngi 
Tha Ating, D B R 1872-189S>, 53 1 

7. — Ufi -Jurisdiction of Cuil or Revenut- 
jcmrfcs— Claims by tempoiary orcupicrs— ttovt 
Hitg authorities to decide questions uinbr S. 19. 

Where the oc''upier of land applied for a lease, 
bat the bub- Divisional officer, instead of granting 
a leaB^ tnerely ordtud that, as the applicant 
had made his garden befoie the issue of a Govern- 
ment Circular prohibiting further leasea HI ihv 
♦iocalityihe should not bt* disturbed m his posses- 
ste. 

Mdi^ that such an order could not he taken 
as the equimlent of formal grant, and bestowed 
nohtghef status than that of temporary occupier 
under It of the Burma Land and Revenue Act. 

In the absence of a grant made by or on behalf 
of Government, an occupier who has not acquir 
ed tha status of a landholder must come under 
S,19. Under S.53 of the Act, the Revenue Aatho* 
rities alone can decide questions as to w no re to 
occupy lands under H- fP, and no Civil (*ourt can 
therefore, giant a declaration of title sought by 

an occupier. Maiing Po Chit r Ftrltonyn. 
peri Chetty, ||ii| Os® 2% 


Burma Land and Revenue Act 
II of 1876 -lonid, 

8 — Ss. 19, &5, 56 - Jurisdiction of Civil 

Court. » 

TiiP Civil Court has jurisdiction in all matters 
not expressly exempted from its jurisdiction by 

8. 66 of the Land and Revenue Act, 1876 The 
plaintiff held paddy-land all lonnd a village 
tank to which all the villagers had a right of 
access acicss his land and the villagers enclosed 
with a fence apiece of land all lound, and im- 
mediately adpJiLurig, the tank in order to prevent 
plaintiff encroaching and interfering, with 
their use and enjoyment of the tank, and the 
plaintiff then sued dt-fendanfs to df oUre his title 
to a portion of the land so enclosed; held that 
the Civil Court had jurisdiction to entertain the 
suit, tin le being nothing to show that the dispute 
between tfie parties arose out of any claim to 
h<Jd hand tinipoiarilv under Rules framed by 
the Local (lovernment under s 19 of the Land 
and Revenue Act. Mating San Ya v. Mating 
Ok L B R 1872-1892, 506. 

9~-Ss. 19, h6. of), Proviso 1 (b), 17— Rale— 
Moitgage- l)).l(<tiv(‘ title—- Jurisdiction of Cl vil^ 
Court, ohj»ction to. 

Where plaintiffs su^d to redeem certain agii- 
cultural lain! alleged to have been mortgaged to 
defendants who pleaded that plaintiffs sold'the 
laruis to them outright, and it appeared in evid- 
ence trial pait d the land was edeartd about 13 
years before the institution of the suit and part 
leas than 12 years before that date, held that as 
it appeal* d at the hearing that the 
plaintiffs had neither a grant nor the status 
of a landholder their claim fell under s, 19, Low- 
er Runna Land and Hevenue Act, and that the 
]uiiKlictioiiof the Civil Cnurtiwas ousted by s. 
,56 read with s 55, proviso 1 (b) of that Act. 
When an issue arises on such question it should 
be referred to the Revenue Officer under s. 3 7 of 
that Act. An objection may be taken at any time 
and cannot be met by s. 578 0 F 0 1883. U Mad 
26 Fol MauugSan Paiug v SRwe Hlaiug. 

1 L B R 277. 

to,— R b. 37 51, rules under— - Land in pns- 
»cs«>lon of cnlrivator without grant or lea^©-^ 
Unauthorised permialoii by thugyi to apolRoir 
to work i&lt IvIcJion. 

ymnfiorllaiesfortilt 
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Burma Land and Revenue Act 
II of 1876 - 

by Sub divisional Officers and Deputy Commisb- 
ioners Tiiere IS notmthonty foi holdiiig that a 
thugyi can give verbal permission to salt boilers 
to occupy land for this purpose. Uodei r. 51 cult- 
ivators ar^ able to enter upon waste or uncleared 
lands without express permission, but they are 
liable to pay full revenue lates, and are also 
liable to eviction. Under s, 23 of 
the Acl all culturable Lind, witn certain except- 
ions, which do not apply to this ca'^e, is liable to 
land revenue. The unauthorized action of a 
thugyi in giving one person peimib‘>ion to work 
salt on the land in the occupation of another 
person does not amouni to an ejectment of that 
other person. Maung Kya Pyu v Tha Nga 
Ating. L B E 189B-1900, 634. 

11. — tSs 47,55, 5G — Sale Of land by Revenue 
Officer for arrears of levenne — h regularities in 
procedure —Jurisdiction of Civil Oouits. 

A sale of laud lieUlfm the lec ivery uf arreaTfs 
of revenue by a duly authoriz’d oOicer, though 
there was no notification ot the sale 
and no empnry as to tin* defauiiing iioffiei s 
interest in the land, is a sale under b. 4? of the 
Burma Land and Revenue xVeS 18715, and under 
PS. 55 and 5B of the Land and ReveruK’ A^t, tlie 
validitj' of the sale can only be questioned by 
the Revenue authorities. Pallaneappa Chetty 
V Maung Po Theiti. LEE 1893—1900, 370. 

12. — 8. 55, cl, (b) explained.— 

8. 55 (b) refers to “ claims to occupy or resort 
to lands under &8.VJ,*2n. A 21 is, dieputes as to the 
use or enjoyment of such lands betv.ten persons 
permitted to occupy or resort to the same.” By 
the first part of the clausa the legislature means 
claims against Government. If this part of the 
clause lefers to claims between private individ- 
uals, It would lead to conffict of jurisdictions 
and be highly inconvenient. Suppose A, upon a 
possessory title under s.iw sues B, who relies 
upon a grant or lease. The case would have to be 
decided by the Revonue Court which would 
alone have jurisdiction. The Revenue Couit may 
decide in favour of A. Then B, upon the strength 
of his grant or lease sues A in the Civil Court, 
which would ceitalnly have jurisdiction. The 
Oitll Court may ihwide in favour of B, and there 

wpuldthea be a couffipt ol d#«iaioas. Tblsdan- 
lay® m lh%ligtelaiar®. 


Burma Land and Revenue Act 
II of 1876 jonM, 

Persons could not be permitted to occupy the 
same land adversely to one another. The clause 
refers to disputes arisiug between persons join- 
tly permitted to occupy the same land. Such 
disputes must be decided by the Revenue Court, 
Saya Hlaing v. Maung Lu Gyi, 
L B R 1893—1900, 436. 

13. — Ss.55 (b),5i$-- Jurisdiction — Civil Court’s 
power to grant a mortgage decree in respect of 
land over which no person has a light created by 
Government grant or a landholder’s right. 

A suit bj'' a mortgagee for a decree for the 
sale ot land over which no right has been created 
by a Government grant or a land holder’a certi- 
ficate, is barred by s. 56 of the Lower Burma 
Land and Revenue Act read with s. 66; proviso, 
if a mortgagee of land, held under s. 19 of the 
Land and Revenue Act. and ch. IX of the Reven- 
ue Rules, wishes to enforce his mortgage, his re- 
medy is to apply to the Revenue authorities. All 
tliat the Civil Court can give is a money decree. 
Arana Challam Chetty v Veerappa Chetty, 
10 Ind Cas 864 

14 -8 66 (a)- Jurisdiction. 

Wimre a thugyi gave plaintifis and defendants 
a goneiHl peimis-^ion to extend their tempora- 
ry holdings without specifying boundaries with- 
in which their extension might be made and wit- 
thout any limitation as to area, and both plaint- 
ifis and defendants claimed the land in suit on 
the authority of this permission, held^ theX tht 
Civil Court was barred by. s, 66 (a) of the 
Burma Laud and Revenue Act 1876, from enter- 
rnijing the piamtitrs suit to establish their right 
to the land, Maung Kyi and Ma Gan y 

Maung Nyeim and Min Aung. 
L R 1872-1892 499. 

15.-8S. 56 (a) 65 (a)-Titl0 to land relintu- 
ished by landholder — Previous poasessianf’^ 

Mere previous possession, unless it wereWqR 
as to confer the status of a landholder «aiya®r 
would not be sufficient to oust mmm%, 
was not a trespasser. Title must be frpfed, 

Cal mi Dist. Mating Hmc v Ma Utiia 

JLBR.1893-I90&, 462, 

16 - 8. 56 (b), 66-Jarlgdicfc|pn^0it| 
power to grant a mortfage deer®® teifipeotof 
land over which no m$m by 

0dvem.inenri giant or a la-ndbtdsl^% dlghf. ^ 
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Burma Land and Revenue Act 
II of 1876-6'«.cW. 

A suit by a mortgagee for a decree for the 
Sale of land, over which no right has been creat« 
ed by a Government grant or a land holder’s 
certificate, is barred by S, 5o of the Lower Burma 
jtjand and Bevenue Act, read with S.56,pro7iso(b). 

If a mortgagee of land, held under S. 19 of 
the Land and EeTenue Act and Chapter IX of 
the Bevenue Rules, wishes to enforce bis mort- 
gage, his remedy is to apply to the Revenue au- 
tborites. All that the Civil Court can give is a 
money decree ArunchaUam Clretty v yeer- 
l*appa Chetty. 10 Ind Cas 864-, 

Burma Laws Act XIII of 1898. 

Notes. — Preamble Ilep In Part S. 18 And 
Sch V Eep Act I Oe 1903: S. 4 (b) Sob II Kep 
Act IV Of 190.9; Sch III Viit. Ecp Jn Pt; Bur 
Act II Ot 1904, S, 4 Sch III Bep; As To— Act 
Vll Of 1876— Bur. Act III Ot 1906, Act XV Of 
1879, Bur Act IV Of 1905, Act II Of 
1881 And S. 36 Of Rpk, III 01 1889— Bur Act II 
Of 1906, Act X!X Of 1881— Bur Act IV Of 1902; 
Beg IX Of 1887— Reg. I Of 1907 Act HI Of 1889 | 
And Reg XIV Of 1887— Bur. Act VI Ot 1907; 
Reg. VI Of 1891— Bur Act III Of 19(»-. 

Burma Lower CourtAcl XI of 1889. 

Notes:— [rep; Act VI Of 1900, S. 48 ] 

Burma Lower Courts Act VI ofl900. 

Notes.— H. 13 Am, Bur. Act IV Of 1901; S. 27 
Am; Bur. Act VII Of 1907; Hchs. Rep. As To Act 

XIV Of 1882 Act Y of 1S08; Bch I Bep; As To Act 

XV Of 1877, Act IX Of 19u8; Ss. 8, 17 Kep In Pt; 
Act 111 Of 1909, From 1st Jan 1910 ] 

1— -Hs, 2(b), JO — Suit for rent of land— 

** Land suit ”■ — Right of.— 

In this second appeal it was contended, on 
behalf of the respondent, that a suit for rent is 
not a land-suit as defined m S, 2 (b) of the Act 
and that, therefoie, in the present suit, which 
was one for recovery of rent of land under a lease, 
there was no second appeal on questions of fact. 
MeU^ that a right to rent of land is a right or 
interest in immoveable property (a) and a suit 
for such rent is a land. suit; and a second appeal 
on facts is, therefore, allowed by 8. 80 of the 
Act, 2 B L R 124, Fol: 

lumnf Hit ftn v. San Paw, 3 L B B 90, 


Burma (Lower) Courts koX-Goneid. 

2— S. 27— Eetrospective operation of acts — 
Matter relating to procedure only, giving of right 
of appeal, whether is — S. 27, Burma Act, VII of 
1907, application ot, to suits instituted before it 
came into force. 

The geneial rule is that status do oot ope- 
rate retrospectively, unless a clear intention to 
that effect is manifested m the section itself. 
But status dealing with procedure only apply 
to pending matters. 

The giving of a right of appeal is not a matter 
of procedure. 

So, a party to a suit instituted ( m the Small 
Cause Court, Bangoono before the Burma Act, 
Vll of 1907, came into force would not be en- 
titled to the nghi of appeal against the decree 
of Small Cause Court, given by S. 27 of the new 
Act even though the decree might be passed after 
the Act came into torce. 1878LR3A 0 601. 
Ref. 1905 L B A 0 309 (P 0). Mashedee 

Khan v. B. Mahomed Azim, 5 L B R 14*8. 

8 — S. 31 (2)— INjwei of District Judge to di- 
rect di8p(»sai of certain suits by Additional Judge 
— S. o7, Civ. Pro. Code, applicability of.— 

Under S. 31 of the Lower Burma Courts Act, 
a District Judge can direct that all suits arising 
within Municipal limits which may be institut- 
ed m the Township Court shall be disposed of 
by the Additional Judge but, m such a case, if 
a plaint be pit seated to the Judge of the Court, 
he should not retmn the plaint in order to be 
presented to the Additional Judge of the same 
Oouit, S, 57 of the Code of Civil Procedure hav- 
ing no application. Maung Gyi v. Lti Pe, 

3 L B R 120. 

Burma Lower Town and Village 
Lands Act IV of 1898. 

1— Suit for possession of state lands by Secre- 
tary of totate — Whether within the jurisdiction 
of a Civil Court. 

On his appeal from a decree obtained by the 
Secretary of State for India in Council for 
sion of certain state lands in the Gnvemmeni^ 
Cantonment, the question arose, whether 
bf the proviaioas otthe BurmA Ael? ef 
the mi% was within the 

'I 
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Burma (Lower) Town and Village 
Lands Act IV of 

Oottrt. It was conceded on both side'?, that, if 
the land was in either a town or a vilh^ie the 
Civil Court could have no jurisdiction. T sole 
question that had to be determined, therefoic, 
was whether the land was m a town or a village 
as defined m the Act. field, if the land m suit 
was not in a town, it must be in a village, which 
has been defined in the Act as an area appropria- 
ted to dwelling places not included within the 
limits cf a town. It followed, therefore, that the 
land must be either in a town or in a village and 
consequently, the suit relating to it could not 
fall within the Jurisdiction of the Civil Court. 

Moment v. Tbe Secretary of State for 
India in Council, 3 L B R 1 65. 

2— fcls. 11, 15 and U — Sidt to reco\(r hoube- 
site — Kecessity for reference to Revenue Olficer — 
Jurisdiction of Civil Court to entertain suit with- 
out such reference,^ — 

The plaintiff sued to recover possession of a 
house-site in Pantanaw. The dt*ft»nce was that 
the defendant had obtained pei mission from the 
Revenue authorities to occupy the site. JJeld, the 
Lower Burma Town and Village Lands Acts 1 8^8, 
and not the Lower Burma Land and Revenue 
Act, 1876, applied to the case The only point 
for determination was whether the plairitifi’s 
right, as landholders, had ceased under B. 11 of 
the Act, This matter should have been referred 
to a Revenue Officer as arising under the last 
clause of B. 15 of the Act S. 41 of the Act provi- 
des that no Civil Court shall have jurisdiction to 
determine such cases as th<* present, unless they 
Rave been referred to tlie Revenue authorities for 
their decision. Suit remandel for ascertaining 
the decision of the Revenue Officer. 

Yon Byu v. Shwe Taiit, 3 L B R 50. 

3 — S, 41-— Suit for eviction from house ^^n 
village land— Jurisdiction of Civil Courts— Title 
to house distinct from title to site. — 

It is impossible to evict a person from a house, 
without evicting him fiom the occupation of the 
site, on which it stands. Buch a suit for evic- 
tion is, therefore, one for occupation of the land 
as well as the house, and is essentially different 
from a suit for possession of the materials of the 
hntti#. In the former ea», the question of title 
to the Iona© eannot be treated as distinet from 
of title le the house^ft#. Where | 


Burma (Lower) Town and Village 

Lands Act IV of 1898- JOhCld, ? 

the house stands on village-site which is at the 
diepobal of Government. B. 41 of the Act bare the 
lunsdiction of the Civil Courts to try a suit for 
posstbsion theieof 3 L B ii 16i>, Ref: Mming 
Law V. buppsya Fadayachi, 3 L B R 256, 

4— B. 4 1, whether ultra vires — Claim to right 
over land as against Government— Jurisdiction 
of rhvil Couri- — S. 65, Government of India Act 
1858 — S. 22, Indian Councils Act, 1868, — 

Utid, h)/ the FiUI Bench (Bohinum , «/., dm.) 
that the provision of 8, 11 of the Lower Burma 
Town and Village Lands Act, 1898, that no Civil 
Court shall have jurisdiction to determine any 
claim to any right over land as against Govern- 
mtnt, was ultra nre\ of the Legislative Council 
of the Lieutenant-Governor of Burma, because 
it infringed the 65th section of the Government 
of India act 1858, and the 22nd section of the 
Indian Councils Act, 1861. (3 L B R 166, over: 

1 f^al 172, Dist: 5 Bom H G R Appx. AIL; 6 Bom 
il O R 1, 8 Bom H C R 195 and 8 Bom 261, Ref:) 

J. Moment v. The Secretary of State for 
India in Council, 5 L B R 163, (F B). 

Burma (Lower) Village Act III of 
1889. 

Notes:— Rep: Burma Act Vi of 190 . 

Burma Municipal Act III of 1898. 

Notes;— Am Act VI ol 1900, S. 47; S. 181 
rep. In Rangoon Town, Bur. Act iX of 1902, S. 2; 

Ss. 40, 93 (III), lt2 (//}, 210 (3), 211, 212, 213 Am. 

Bs. 40- A. lal-A, 181-B Ins,, B. 95 rep., Bur. Act 
1 li of 1902; S. 38-A Ins , Bur. Act II of 1903; Ss. 
lll-A, Ul-B, llLA ms, Bs 142 (/), { o ), 147, 

168 Am., Bur. Act III of Ss. 38, 3^-A (1), 
n5, 63 (2), 72 (1), 94 ( 2 ), 117. 213 Am., S. 38-0* 

Ins , Bur. Act II of lOOS; B. 142 Am., S. J96-A 
Ins , Bur, Act 11 of 1909. 

1— 8, 45— Tax, imposition of. 

Where a notification of the imposition of a 
tax under the Burma Municipal Act has been 
published, a Civd C mrt may not enquire wbethei?, 
in accordance with the provisions of the Act, the 
tax has been imposed. Municipal Committee 
V. Gurthi Lingaya, 1, B R 1872-1892, 4^^ 

2— Bs. 46 (1) (A) (a) 68, 69 — Bfeeetfram 
Lines— ‘‘Buildings and lands’^ within the 
ing of section— Tramway Cettipaay 
piers of land on which f lam liw are Wd wM- 
in meaning of 18 M 
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Burma Municipal Acl III 
of 1898 -COiiCld, 

The tram hues in a certain street, meaning 
thereby the land of the street, in or on which 
the Bangoon Electric Tramway Company’s sleep- 
ers and rails are laid, is land within the meaning 
of cl. (a) of division A of Sub, S (l)ofS. 46 of 
the Burma Municipal Act. 

The Tramway Company are occupiers <if the 
portion of land upon which they have laid the 
trams rails within the meaning of Ss 6 h A (U of 
the Act. LR9QB9&bRAC 153, B\)l; 

The Rangoon Electric Tramway and Supply 

Co., Ld. V. The Rangoon Municipal Com- 
mittee, 14* Bur h R L B R 220. 

Burmese Law (Adoption). 

1— Definition and lights of keittima and 
aptittha sons.-— 

The hetUima son has the full rights of inheri- 
tance of a natural son whereas (ipafitthu son has 
only partial rights of inheritance* The apatitfha 
son has nevertheless rights of inh#*ritance. Look- 
ing at the definition of an upafMha son m the 
Digest of Buddhist Law, the terra would seem to 
refer to a founding, a child casually adopted 
whether its parents and leUtives are known or 
n<ji a child casually adopted and brought up in 
IhC family of the adoptne parents, being 
abandoned by its natural parents, a child 
casually adopted through compassion, a 
destitute child casually adopted. The principle 
underlying the definition of the term seems 
to be that an apatittha adoption is a com- 
passionate one which takes place in consequence 
of the child being destitute with no one to 
maintain it through abandonment by, or the 
decease of, its natural parents, or some such 
similar cause. 

iril4, in this case on a consideration of the 
prol^biHties and of the manner in which the 
hoy was treated, that the adoptidn was he%Uima 
and not ajpatMa. Tet Tun y Ma Chain, 

§ L B R 216. 

2— 8ome probaklitles in favour of alleged 
adopiiorj— One or two important probabilities 
against it Adoption not generally publishad and 
not notorious Valid adoption according to re- 
quirements of Rurmfse Budditt )aw, whetbet 
proTCd. 


Burmese Law ( Adoption yOontd. 

The plaintiff, an aduii, claimpd to have been 
adopted by his uncle. He was able to adduce, 
from the relationship between himself and his 
uncle, from the latter’s circumstances from his 
uncle’s public letters, through witnesses, and 
from other sources, good deal of evidence calcula- 
ted to render his contention probable and succes- 
sful. It appeared, however, that the plaintiff, when 
called upon to state his father’s name, gave, not 
his adof tive, but his natuial father’s name, thus 
making it doubtful, whether the idea of giving 
up all his prospective rights in his natural parents’ 
property as the result of the adoption, presented 
Itself to his mmd at the time of the alleged ado- 
ption; and also, that his relationship with his 
uncle was not published generally and was not 
notorious, as it ought to have been had it been 
true. 

that he failed to prove that he had been 
volidly adopted according to the lequirements ot 
the Burmese Buddhist Law. 

J n the absence of anything to show what is 
necessary to constitute the adoption of an aduh, 
the general principle is that an adult cannot be 
adopted without his or her consent. But, as an 
adult (cannot he deprived of any rights without 
his or her consent), — an adoption depriving rights 
of inheritance m natural parents’ property— it 
must appear that he or she consented to renouncs 
all his or her prospective lights in bis or her na- 
tural parents’ property. 

Pet G. /.—Notoriety amongst the people 
with whom the parties ordinarily mixed m social 
life is what is required in evidence of the adop- 
tion of an adult. 

Per 'B.artnoll^ J — When a person claims a 
share in an estate on the ground that he was ado- 
pted as an adult, the burden of proof lies heavily 
on him, the more especially as snch an adoption 
18 not usual even if it is sanctioned by the Pham* 
mat/Mta (U Bur L B 240=2 L B R22i, Fol. I Oh, 
T 0 L B 168 Ret) la Gyi y Matipg Po Tlia 

14 BupLRIS. 

8— "Burm«e law and custom— Adopllqhi— 
Mode bf pwf«^ Publicity ----Inferenca f|fp l^e 
facts of tho life of parties— Dhild->^Adj|lfe ^ 

According^ Burme^ 

mouf S» a4optlon, 
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Burmese Law (A(ioption)-Cow«<^. 

fchotigb adopHon is a fa^ct, that fact can either 
be proved as baYing taken place on, a distinct and 
specified occasion, or may be inferred from a course 
of conduct wh’ch IS inconsistent with any other 
supposition. Bat in either case publicity must be 
given to the relationship, and the amount of 
proof of publicity required will be greater in the 
cases of the latter category, when no dihtinct 
occasion can be appealed to. 

In many cases the inferences of the relation- 
ship existing, and the publicity of the relation 
ship itself, may naturally be taken from the facts 
of the life of the parties*, a part from the verbal 
statements of those conceded Thus when a chikl 
who has natural parents leaves those parents 
and its own home, and is brought up in the house 
of another who treats it as a father would a child, 
the inference is not difiicult to draw, and the facts 
from which that inference is drawn are public 
facts necessarily known to all the persons, friends 
and acquaintances. But in the case of an adult, 
when the inference to be drawn from “bringing 
up’* are necessarily absent and where the conse- 
quence of adoption is disinherison of those enti- 
tled to succeed by law, it is specially necessary to 
insist on adequate proof of publicity or notoriety 
of the relationship. Ma Ywet v Ma Me 11 Bom 
L R 1193 (P C)=:5 L B R 118 = 10 C L J 253 
= 6 M L T 302 = 3 Ind Cas 797=36 Cal 976 
= 19 M L J577. 

4— Right to cancel. 

Adoption is an institution of Buddhist Law, 
and for the incidents that govern it, the Court 
must look to Buddhist Law or to custom, if cus 
tom has modified the law. There is no other 
means of getting light on the subject. Parents who i 
have given a child in adoption to another, are at i 
liberty until the child has grown up to take the | 
child back when they please. Mating Sein v | 
Ma Mon, U B R 1902—1903 Vol 11 | 
Buddhist Law, Adoption 1. ! 


Burmese Law cAdoption)-C<»wrf. 

6 — Ceremonies, Necessity of — Publicity and 
notoriety essential — Keittima adoption — ^Proof. 

It has been held that no paiticular ceremony 
is required for adoption but there can be no doubt 
that an essential part of adoption is publicity of 
the relationship and of the intentions of 
the adoptive parents m regard to the inheritance 
of their estate by the adopted child. To establish 
a Jieitttnm adoption proof of publicity 
and notoriety is essential. Ma Mein Gale 

V Ma Kin. U B R 1892- 1896 Vol 11. 34* 

Notes.— flT B R 1892-1896 Vol 11 22 tt^). 

7— What IS a keittima adopted childf— 
Manngyp Dbammathat (pp 314 and 319, 3rd. 
Edition.) 

When one party seeks to disturb a decision in 
revision, it is fair that the other party should be 
at liberty to put forward grounds of dissatisfaction 
with it on his side, although he might otherwise* 
have let it stand unchallenged. No particular 
method of adoption is prescribed by Buddhist 
Law, Evidence of bringing up and treatment as 
child of adoptive parents and public recogniti- 
on as such is sufficient proof of helttnna adoption. 
The duties of an adopted child are similar to tho- 
se of a natural born child, and separate living 
may constitute a disqualification to inheritance 
by the adopted child, but that the question what 
constitutes separate living depends upon the cir- 
cumstaoces of each particular case Suggested 
that possible reason for disqualification may be 
that separate living on part of adopted child 
might indicate severance of the adoption. Ss 26 & 
27 are applicable. 

Mating Aing v Ma Kin. U B R 1892—1896 

VIo. II 22. 

Notes— Hef: 0 B R 1892 1896, Vol II 

34,176, 0 B R 1906, 3rd Qr, Buddhist 

T*aw— .Inheritance, 15 0 B R 1897 1901 

Vol H, 136, 142. * 


5— Adopted child — Rights of Whether 

extend to collaterals of adoptive parents. 

Under the Buddhist Law, the rights of inheri- 
tance of an adopted child are not limited to in- 
leritawce fiom his or her adoptive parents, but 
also to Inheritance from their coRaberals. 

0 h 0 Fol; 1 Ohan Topn L 0 



8— Essentials of valid adoption— Geremonitf^ 
Documentary evidence— Publicity— Intention nf 
publicity. 

To constitute a valid adoption the law re<|t|ir. 
es no cOremony, no written document^ 
indeed but a request from parents, apd a 
rious and public taking and brihgln^ pp. fn , 

that, ur wtlh the i 




I 
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Burmese Law (Adoption) -•Conci /. 

the ohildren, naij inhenfc Jast'asan open liv 
mg together is amonar Bur nans presumptive proof 
of marriage, so al^o the open bringing up of « 
child, and supporting ^^uch child for so many years, 
18 presumptive proof of adoption especially where 
the parents are childless and the child is a niece 
Ma 0ttti V Ma Gun L B R 1872—1892, 25 

Notes —Ref 1 L B E 27 i, Ref l B R 1S97- 
1901, Voi n 143, U B R 1893—1806, Vol 
II 23, L B R 7872— 1802 226 

9 Adoption by Buddhist having child 

Talidity 

A Buddhist can adopt a child h< hiving a 
child oi his own at the time Me Bwin v Ma 
L B R 1872- 1892 100 

10-Adoptimi-Pro:>f -Two a lopHons vilid - 
Evidence of adoption 

Where it was proved that the phintiO wl > 

claimed to be tlw adoph d daughtr r of i Pa Idhist 
couple and hai lived with the couple frun th 
age of three years an J the plaintiffs nnthcr is 
well as others have stated that the old couple 1 1 1 
told them that they had adopted thr plaintiff ai d 
that she was generally regarded as their dangh 
ter^ that the adoption had hfcn amply 

proved. Inasmuch as ev( n chil Iren of well to 
do i^rents often assist in cultivating the family 
acres, no inference against adoption can he drawn 
from the fact that an adopto I daughter woik i 
in the fields for her adoptive parents A second 
adoption daring the lifetime of the first adopted 
child is not prohibited by Burmese Buddhist law 
though It 18 unusual Ma Shwc Yin v Ma hhwe 
UrtidCas776 

ll-.Adoption-ERsentials-Proof of relation 
ghip'wProhf of time of adoption not necessary. 

Neither ceremony nor a written document is 
required to constitute the relation of a keittima 
adopted daughter m Burmese law There must 
be, on the one hand the consent of the natural 
parents and on the other, the taking of the child 

by the adoptive parents with the intention and 

on the footing that the thiid ahali mhent Where 
it 18 proved that the relationship as mother and 
daughter existed between plaintiff and her adont. 
ive mother, ^ 


Burmese Law ( Alienation 'i-Contd, 

ITiU thae It IS a qnestion of secondary, altho- 

ngh doubtless considerable mportance, when ifc 
began, the true question m the case to what was 
the relation ha\mg been pioved Ma Ine Gale 

V Ma Sa yi 32 Cal 219=32 I A 72 (P C) 
»4LBRl72=8Sai» 743. 

Burmese Law (Alienation). 

1— Sale by wife of joint property-Its validity 
— ''onient of hnsband— Power of attorney— Eegi- 
stration Art, s 33 

It IS -settled law that a Bnrmah Buddhist, with 
the exprobS or implied consent of his wife, may dis- 
post of tin II j ,mt property It is a common prac- 
tietfirthf hnsband alone to execute deeds 
ot transf, r ol | nnt propeity Probably it is un- 
iibinl for the will (o do so but il she has her 
h isbind s Cl nsent .i sale by the wife would be as 
' dll a sil. by the husband A de<d of sale of 
JiMtpnmrtyexicutedhythewife alone does 
no req „re . registered po«er of attnrnej under 
i 1 )I t je It „nstration Act L B R 1873-) 8S2, 
f H ltd ) Maung Tun Myat v Raman Chetty 
L B R 1893-1900, 37. 

2 -Widow 8 right of disposal of property 

yiy /fnddhist law the children have rights in 
the propertj as will as the widow if the child- 
ren are young and she undertakes to manage for 
them she does this bnder the responsibilities of a 
ti nstce She may use the property for necessary 
subsistence but ought not except for their benefit 
to dispose of It otherwise ff however there la 
family necessity to sell, the sale may t e valid as 
against the children, but it will be on the pur- 
‘he necessity Nga Shwe Yo v 
Mi San Byu l r g 1872-1892, 108. 

Notes-Rpf L B R 187S-I89S 212, 255 378 
U B R 1892 — 1896, Vol 11 l?]^ U B R 

15(2-1890, Vol It, 121, rfL b’r 2(>6, 0 

3— Assent of heirs 


Z -bgiopsoC. 

the heim A suit by one of the oo-b®^ 
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Burmese Law c Alienation )-Oontd. 

t&QorQT her portion of the expenditure is main- 
tainable Ml Mm Gwue v Mi Suting. I B R 
1872 — 1892 , 4 * 8 . 

Notes— Ref I B E /892~-189t?, \ ol II 171, 
93 li B R 189 5—1900 299, 465 U B E 
1892—1896 Voi IT 397. 

4— Poggahka property of priest— Rights ot 
disposal by other members of the same older foi 
funeral expenses of deceased owner 

The jfoqgahlti pn perty of all individual priest, 
cannot on his death be diHpOhfd of by another 
member of the order unl^^ss such sale \\d& necea 
sary to meet the fxpenses of the di ceased putsts 
ftineial. UTe Law Ka v Mating Fo Ka 

L B Rises- 1900 597 

5— Attachment- Suit to establish right to 
attach pro p( ity bah btforr attachment \alid 
if bona hde and for good corisidciation-- 1 raud- 
Burden of proof Buddlnst Law— Sale of bin 
share by co sharei— One co heir acting on behalf 
of air 

There is nothing to prevent an owner from 
selling or any one fiom pm chasing proi.uty be- 
fore it is attached, provided the transaction is 
hona ftdt and foi g(od oonsideration The burden 
of pi ovmg fraud rests on the creditor who im- 
peaches the sale A shaier has an absolute right to 
dispose of his own share, e\en while the property 
18 undivided subject to the right of pre emption 
by co-heirs (2 L B II 167, F.) it is common to 
find one or more co hrirs acting on behalf of the 
genera! body of co hens Suhramanian 

Cbetty V Mating Shwe Th** 
11 Ind Gas 781. 

6— power of husband to alienate joint proper 
fey of himself and wife— Whetlur alienation, 
tansfer of bis share and interest 

In this ease, a Burmese Buddhist husband had 
fpcecuted a deed of sale of the hmpa''on property 
of brniwlf and his wife Ihe lower Courts found 
lltt It l|ad not been proved that the wife was 
pi, or that «he had consented, to the sale 
tl alfo^ clear that the vtnde© knew that the 
Wil tnti^isti^ I® the land and yet chose to 
take a conv^ppof ffom the husband alope, The 
Hiitliiht Ihito ^ and Ihv 

to a fench of the Oonirt. C|> i 

tt n 0 ^ 


Burmese Law ( Alienation 

ther a Burmese Buddhist husband can validly sell 
I or alienate the huapazon, property of himself 
his wife without her consent or against he? v#!! f 
(2) Whether such a sale by the husband, madfe 
without the consent of his wife, constitutes a vatid 
transer ot his share and interest m the pT<^per%^ 
sold Held, that no grounds having been nwde mA 
for disturbing the decision of Mr Fulton in the case 
of Ma Ihn v MaBu that a Buddhist hubandoapuht 
sell the joint property of himself and hla wife 
without his wife ’s assent, express or tlie 

first question must be answered in the fiegaMver 
Cl e) suject to the reservations stated in the ahovi^ 

I mentioned Ma Thu’s case, a Buddhist hnahandi 
I has no power to make a valid sale of the joint 
I property of himself and his wife without hereon*- 
I 8( lit or against her will , (a) and that in view of 
the various decisions forming distinct authorities 
for the position that under Buddhist law, it is 
competent for a husband to validly alienate his 
shaif* alone of the joint property of himself and 
his wif#*, the second question must be answered 
in the afiirmative (i e ,) a sale by a Buddhist hti«- 
baiid of the joint property of himself and his #ife^ 
made without her consent, does constitute a valid 
trasfer of his share and interest in the property 
sold (1891 8 J L B 578 Foi 1874 S J L B 19 , 

I L B R 11 , 2 U B R f 1692 96 d03 Ref ) 

Ma hhwe U v Ma Kyu 8 L B R 66 F B. 

7 — Sale of undivided estate by eldest co-heir 
in possession — Suit by other co heirs to recover 
their shares— Limitation Act, Arts* 10, 143, ap- 
plicability of 

An undivided estate was m the posseawion of 
the eldest of the co-heirs, who sold it without 
the consent of the other co heirs The latter 
brought the present suit to recover their shares 
in the estate sold The question for decision was 
whether or nob Art. 10 of Limitation Act appib 
ed tn the case Jffeld^ that the suit was gov%|i^ 
by Art UP and not by Art. 10, for the veh4^ ♦ 
was in possession of the property on hl&alf 
the other co-sharers and his sale disposs^etl 
Ma Ko h V Tun E 8 L B 

Burmese Law ( Ancestral 
perty.) 
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kMiO 


979 


DKSAl’a CKNX. OIVIL DIGEET. 1811 - 1912 , 


980 


Burmese Law (Ancestral Properly Burmeie Law (Ancestral Property) 


Ovntd^ 

against a sister of ancestral estate redefined 
ber husband and worked by him, alihouj^h tfcf 
has been no actual division by raeasuiement rr 
express agreement. Separate possession and se- 
parate living will shift the burden of proving the 
property to be joint estate on the party .dh gifg 
the property to be joint. Mi Fy u v Mi 

Bon Dok. L B R 1872-180?, 85. 

Notes:— Ret C B R i89,2-189t>. Vul 11, 121. 

L B R 1872—1892, 74. 

2 — Pre-emption sale. 

If ancestral property has passed into the ’ il« 
of third persons, the heirs of the o^ig'ral ( v. m( i 
do not possess an absolnte right ot onyi? ' it 1 efl. 
But if the possessor wisies it to ^ li, s 
offer it first to them who have a i ''ht .fo 
beritance in the land. A '•barer in in TivHh 1 t i 
cestral property, if he wishes to m 1] ins 
must first offer his share to his (o hen ,. 0(1 m i 
sequent! y a sale to strangers ethetul wuhon' 
such offer is invalid if the co-heirs pnonptlv as 
sort their rights. Nga My sing v Mt 

LBR 1872-180?, 89. 

Notes:— Cited, 8 L H R 7 ; lb 1 (vr», L 1*. U 
1872—1892, re ;i>ist L B R 1892 

115 ; Ref: LBR 1872—189?, .ITS. m 8, 
LBR 50, U B H 1892—1890 V< I 1 1. 

U B R 1907, 2ud Quarter, BiiddbNt i.aw 
— Inheritance — Preemption,!; F«‘l. li 
BurL U91, 14 BnrL R ?0>«4 LBR 
1P8, U R R 1897-1901, Vol 11. r>5, 10 J ; 
Diss 1 L B R H4. 

3— Sale— Consent of all the co-beira is nee^r*! 
sary to the sale of undivided anctstral propt i y 

One co-sbaier cannot alienate even hta own 
interest in undivided family estate without eon- 
rulting his eo-sbarers and ascertaining tli»ir un- 
willingness to buy him out. This <loctrir e \m^ 
its parallel in the rul^ which pre\ailes in dose 
parts of India which are governed by the strictes-t 
Hindu Law where the consent of all the hUdu 
holders is necessary even to the ahenatton «>i av 
individual share. Mi Te v Fo Msung 

L BRl872-180S>, 41. 

Note*.— Fol U B B 1897— I9ul, T l 11, 152, 
14 Bur L R 91, U B E 1907, fad Quajtei, 
f I | 


1 , 

iLf. r B F 1892—1895. V.»l II 883, 1 L 
r R “.O, h H R 1872—1892, 108 ; Diht L 
HR 1872-1892, 115. 

Burmese Law (Divorce }. 

1 — Biirman Bnf1(‘’Msts, Law as to Divorce 

<ni«nig - Ilnsbind and wife — Buddhist Law 

Dnammathats, Authonfy of— Menu Kyay, Autho- 
rity — sort ion - Piocedme. 

f(i a M.ij, L] divor«*^" insHtuted by a Burman 
hu Ku d < n D e /r«nind that his wife had desert- 
»d nm f*»T r<» ri'ison ^^hnttver, and had been 
<• nu ff f tlie pist eight months, refusing 
n» ^’'•nn! r*oL ihif atuui with him (theie being no 
(h.i!ce hCMir'-t tl e wife of miseonduet affecting 
tti{ } 'y or of a'lv bad habits), the wife pleaded 
M ( roH ti .»t (he abnye ground was, under 
Biu! ( i'''v 1 aw, no ciound for a divorce, and fur- 
I if I h ul< d the* coiidnct of the petitioner as a 
i ! *ii( a H h foi !i 1 li’fubai to cohabit with him. 
Ko (h\ ision ( f- j loperty had L.ken place between 
u ^ .u o Mul w le Z/cW, upon a rcftrence to the 
lie h C »iirr, upon the Law as administered 
im m'i P>u<l(HinK the petitioner was not entitled 
to d V 0 e. If t e plaintiff in a suit for divorce 
go\e:n( d by the above law efitabliahes any of the 
groiiTuR wind tbt Dharamathats recognize as ^ond 

erunnde for a dnoice, ho will be entitled (o a 
diV( H‘ . 'riie Di’crcmaihats contemplate grro'mds 
lustnyfi g a dnorco otlu r than tbofa monta ned 
10 til* j 'dginetd of the Special Court in Xrtja 
dace 7/ Aw J/w , nz , other than matricide, 
noiiii k\. lulhni, stealing, shedding the blond of 
a Bu *d!oi, rahan, huTHY, and adultery. A deser- 
tion, pi pj'ily call d, by the wife is a good 
groan I f >i o ice by the husband, provided *hat 
during c period ol ono year prescribed by the 
F/cw / A (/at/ (bk Y,t'h 17) the husband has not sup- 
plod nos thinp to the wife. Suits for divorce be- 
twH j, Buiniaij 1 nddbists being suits of a civil 
nat ifo I of fovtrued by the Indian Duorce Act, 
»4n nhi he eomtnu'e«‘d by ii pkiint and not by a 
pete I 0 . fne decision of the Hpeeial Court is 
obhiivid upon, bassiigw in the Dba- 

rormitnnt cHhI and commentfd upqu% 

lotto g Xfo lilt T Htth. 

W <¥ W • 
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S — Divorce — Suit for lui»t ouou'e— ^ia»iilain- 
ability. 

A suit for bare divorce withe and a*, di-.di 
from paitition of propeity, vvi»i not In' itJcki 
Buddhist Law. V B R(.hh7'~0i) oiTiimtd ; 
IJ B E 1902— 01, n, //odd. Law l)iV(jiee, t ovm- 
rided ; U B R (IS^OS— OB; l»ud«i Law Dtv.r^a , 12, 
R«pei{.eded ; T B R (lldd— ffd) ii, Kiidd Law 
Divorce, B, Ret : Nga Chit Nyo v Ml Myc Tii. 

D B R (!9l0j Slid Qr 3D. 

3 — Husband or w ifo, ni^ht of. to ohiaiii di 
voree withont lault on, or i t of i paU^- 
Neoesbitj of suiTendf*r ofioiiit p'optotj. 

In this case, tiie hinband 'jueri f tr divorce 
The defendant opposid tlie suit on tie ereund 
that her husband bad ill*ti(‘alfd }jt r and fore» d 
her to leave him. Siie also dtnnd find he was 
entitled to a divorce, by Budiihi'*r Law, and Do 
sole question fordtei'-ion on appeal wa'i. wlotiu i 
a husband, whatever his own conduct in <v no t 
been, IH entitled, by Bnddhisf f. w. to olAun a 
decree for divorce against his iauhbss wde, on 
condition ot suneiidf ring to Lfr the i uni pjo 
perty and paying the j'-int dobty 

JSfld, on a consideration of the various tf x^s 
relating to the quesi ion that the ftxLs in the 
Dhammathas establish the Uw, thn*' < nc oi the 
parties to a marringe can scpfinoe from t\ c ot] ir 
even if the latter d.ies not consent, piov idt d that 
the properties belonging to botli ai d iL ir b ibi- 
lities should be divided. Ihtu is no inrupuabh 
If gal bar to d voice ug umst the p iily dtsirng i», 
where that party is pn par^d to sun* luler tj o 
share of the j mifc propel I y to w ncli he wouli, 
otherwise he entitled. Ih U, t bmefon*, f n a the 
plaintiff, in this Cfise, having (dicieii to leMgn the 
Jointly acquired property to the dtferuiant hv 
may be granted a deciee for the duoico soueht 
by him. V B R (^97-01), F tl. 1 L B E 7 ; 
U B R fHlua -imi) a k 12 & 2 Bom .CJL Ref :) 
Mi Kin Lat v Ng^ Ba So. U B R (1905; 

Buddhist Law~l)ivorce 3. 

4f“*-*Divorce by mutual congent— Paitition of 
property - Atefc— Lettetpwa property —Nissayo 
and Klssito. 

la a iidt for divorce by mutual consent and 
lor partition o| propeity, IwM, on th 1 aafehorlly 
«| Hi Book timl, whiit the 


"I 
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rein ion ot Ni^sayo and Nissito subsists between 
flu bui? band and the wife with respect to atet 
uit peity, the wife, if she is the Kissito, is entitl- 
td to * ne third of such property ; she is also en- 
I tit]( d to a third ot the undivided ancestral pro- 
pti‘v,which was inherited by her husband 
damig the marriage. The profits of the atf^ 
or I uny pTn| ^^rfy are leitetpwa^ and the inherited 
prtq erf y being Itself Uftefjm'a^ its profits are 
Ir^r^jnra also. The, partition of such Idtetpwa 
piepfitj siiould he made equally, if it was ac- 
piiu'tl by the ioiTit exertions of the married 
<'<uude U B U (lb92*-96), II, 121, 10 B L R 
»'l r d H (1897—1901), 11, 146, 8 J L B n0« 

1 L <’ i‘f£ KA: r B R 1897—1901, 11, 39 and tj 
H 1! rl!i02-i<l(i3), T, L Inheritance, 1, affirmed. 
Mi Myin v. ^ga Twe. U B R(1906), Bud- 
dhist Law — Divorce 10. 

5 Adultery-- Cruelty — Whether ground for 

dlVOICl. 

field, that among Burma Buddhists, the 
un u* f ( f the husband committing adultery or 
L-l og a h sger wife unaccompanied with cruel- 
ty di f not of itself entitle the wife to claim 

tint ICC. 

TA et.mmittingof adultery under the con- 
juu' 1 roof IS not such cruelty as is contemplat- 
td 1; lio Dhammathas, as affording aground 
L r* .vmoe. S J L B 391: 4 L B R 340, 

i (D81) 8 J L B 103 Fol:) MaEinvTe 

6 LB R 87. 

6 —Child of divorced couple— Rights ofin- 
hcrifanop -Maintenance or renewal of filial lela- 
I un h sufficient to entitle plaintiff's to inherit pro- 
periy af quired during second marriage. 

There seems to be a great weight of authority 
in {avour of the proposition that a child of a 
div< !c‘ed ccuplo is entitled to inherB from the 
parent, with which he or she lives, and is gene*^ 
mll> not entitled to inherit from the other par- 
Hit, (when that other parent has married again 
and has children by the second spouse) prop^y 
a<quiwd during the second marriage, and Hat 
V isit ifjg the other parent and receiving presfflAor 
<‘ven maintenance from him does not confMtnte 
a continuance or resumption of filial r^afetonf. 
sucli as would entitle the child to fnh^t such 
property. 

The fact that the divorc# «d the 

childrett received nothing at Ha d ditorce 




'iherc is no distiiir'.tion in Biuldhist L 
intiii'cst in jointijr acciuired prop<'rty 
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no formal divorce nor any division of property 
acquired durins: coverture. The durion garden 
in suit was admittedly inherited by Maung 
Pyaung from his parents several years after bis 
marriage with Ma Aing. BeMy that it was not 
paying but let-tel-paw property and that Ma 
Aiung had a vested interest in it and that the 
extent of her interest was one-third. (U B R 
1904 — 1906 Bud. Law— Divorce 19, P.) EteU^ 
also, that there bad been a divorce mutual con- 
sent, Ma Aiung would be entitled to Tecelve 
oue-third of the garden as property inherited by 
her husband during co-venture. Held^ further, 
that although a wife could not alienate her share 
in joint property without her husband’s consent, 
her interest in joint property was attachable (U 
B R 1902 — 1909, VolII Execution of decree, 1 
U B R 1904-— 1906, Bud. Law — Divorce 1, Fol:) 
Held, therefore, that although Ma Aiung had not 
'‘a disposing power which she may exercise for 
her own benedt” over the one-third share in the 
durion garden, that one -third share, neverthless 
belonged to her, and that this was sufficient for 
the purpose of E. 60.of the Civil Pro. Code 1908, 
Mating Lo V Maung Pyaung. 

8 Ind Cas 992. 
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makes no difference, at any rate so long as it 
was' not alleged that there was any property to 
divide. (BS J 184; B S I 296; P J L B 469; 
U B R 1897-01), p. 116, 1 L B R 161, F; P J L 
B ;909, Diss; 2 L B R 86, Ref. 

Ha Paw V Ma Mon. 14 Bur L R-286 = 

4 L B R 272. 


P. 0,-0. 2 r, 2— ( 1882 S. 43 ) First 
suit for divorce under Buddhist law— -Subse- 
quent suit for partition by the husband barred 
under S.43. See Lon Ma Gale v Mg Pe. 

8 LB R114. 


10. — Grounds of divorce. 

Before a court can order divorce against the 
wish of one party there must be proof either of 
some fault committed against the other of a suf- 
ficiently serious nature justify divorce according 
to the Dhammatliats, or of some evil deed for 
which a separation of destinies can take place. 
Mere wiilingnesH on the part of one party to pay 
Ko-bo or the price of the body will not consti- 
tute a ground for divorce. It might equally 
be held that willingness to surrender the 
whole of the joint property constituted such a 
ground. (L B R 1873— l89r, S91 Ref.) 

Mi Pa Du V Maung Shive Bank. 

L B R 1872-1892, 607. 

Notes— Cited, U B R 1902— 1903 VollI 
Buddhist Law — Divorce, 6 U B R 1906 
4t.h Qr Buddhist Law — Divorce 6 U B 
B 1892^1896, Vol. lI 66; Ref., U B R . 
16’97— 1901 Vol 11 2d). 

11 . — Previously married and not married 
couple Interest in jointly accjuired property— 
Distinction. 


8.— Partition of property on divorce. 


Though it often happens that partition of 
goods evidences a divorce and a deliberate inten- 
tion to terminate the status of marriage, it is not 
essential to the validity of divorce which may be 
proved by other evidence of intention showing 
that a termination of marriage and not a 
xn^re temporary separation was deliberately in- 
tended. (L B K1872-1892, 14, 73, Ref., 8 oal 327 
Appr.) 

Nga Lon v Ha Hyaixig. L B R 1 872— 

1892,206. 


0,-^vil Pro. Code (Act Y of 1903), S. 60— 
Bu^dj^ist Law — Divorce — Wife’s share in ‘let-tel- 
Paw’ property not alienable but attachable 

with husband’s consent Decree against wife 

alone. 


The appellant Maung Lo, in execution of decree 
against Ma Aing, wife of respondent, Maung 
Pyaung, attached a durion garden which stood 
in the joint names of Maung PayaungandMa 
Aing Maung Payaung applied for removal of at- 
tachment, alleging that she had no concern with 
the durion garden in dispute. The application 
was refused and Maung Pyaung then brought 
the present suit for a declaration t^at the land 
could not be attached in oxecution of decree ag- 
ainst Ma Aing as it belonged to him. The Town- 
ship Court found that there had been no proper 
iiyorce between Ma Aing and Maung Pyaung. 
MeU, that the township Court had decidni it 
correctly, as it appeared that Maung Pyaung, 
after a long married life with Ma Aing, had sepa- 
rated from her a few years ago and had since 
lived apart from ber^ but that there bad been 
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the casps of a couple who have been pfCviousI;^ 
married and a couple who have nofc been pre- 
viously married. Mating Hmon v Mating Meik. 
, ^ U B R l^O^, Snd Qr., Buddhist Law-— 

Divorce i. 
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1^-— As by matnal consent -Parties notpre- 
viouay married— Share of property, wife entitl- 

In the case of a divorce obtained by the wife 

^-band as 

y mutual consent, where the husband and wife 
have not been previously married, the wife is 

enti led on partition to one-third of property in- 
hented by the husband during covertLe and 

vme versa. (UBR 181 , 7 -, 90 ,, Vol. ^ civorT 

Maung Kan G^r^ 


Notes.— R«1 od: U B E L907 4th Qr Bud- 
dhist Law, Marriage— Joint Property, 1 
Eef; 3 L B R 66. 


t^.—Giv. Pro. Code, 1882, 88.42,43, 

In a suit for divorce the cause of action is 
concerned with the conduct of the parties and 
not with the property. In a suit for partition of 
property the cause of action and the evidence 
would be entirely different. When under Bud- 
dhist law a suit has been brought for divorce 
without partition of property, a subsequent suit 
for partition of the joint property is niaintainable, 
(Ohanfcoon’s leading oases. Vol. li, 31, U B E 1897 
— 1901, Vol il, 28, U B R 1902-1903, Vol. 11, 
Buddhist Law-Divorce, 6, 22 Mad 24, Hef.) 

Maung Tha So v Ma Min Giong. 
U B R 1902-1908, Vol. 11, BuMhist Law- 

Divorec, 12. 


15. — Ground for 
A divorce canno 
ground of an allegat 
hiiaband and wife ar 
divorce be granted 
the husband has r 
the latter having left 
without reasonable 
1872—1892, 391, 607, Eef.) 
V Mauiig Kyaw Ya. 


;r merely on the 

;ion that the destinies of the 
•e not cast together. Nor can a 
m^'iely on the ground that 
not supported his wife for a year, 
“ linsband’s protection 

cause. 09 Gal 4«q t. r, 


IS. Suit for bare divorce without partition — 
Misconduct of husband. 

The rule laid down in U. B. E. 189/— 1901 , 
Vol. II, 28, that under Buddhist law a suit for 
bare divorce without partition of property will 
not lie, discussed, modified and partly dissented 
from. Miscondncfc on the pxtrt of a husband 
avhich nisy not in itsolf be sufficient to entitle a 
wife under Buddhist law to divdrce may neverthe- 
less he sufficient to entitle her to insist on a 
divorce^as by mutual consent. ( TJ B E 1807 — 
ISOl, \ol II, 28 , 1 L BB 7, L B E 1872—1892, 

n Maung Pye y Ma le. 

U B R 1902—1903, VoL 11. Rtidrihicf t 


16.— Legal representative of 
—Sait agairist,- 

In a suit aga 
deceased debtor 


deceased debtor 


■uiHL me. legal representative of « 

I X. to prove that as- 

sets have come into the hands of legal repreaenta 
! «ve ,f there are assets of which he mightt-' 
come possess. But the decree should meattai 
that It m against legal representative in that 
baracter. (8 Bom 30.4 Pol:) Though three veaw 
complete separation may of itself effect a divorce 

lb. ..0 ol lb.l li..lb. p,rw .„|j p„, p, ^ 

fid backward beyond the date of the judicial decr» 
|vb,.h™..b.b,l„„.p. 

the calculation. (L B E ms-un iVss ?<.l 
20 W E 280, Kef). 

Po V L H R L P N.gali„ga,„ cZy 

UBR1892-I896YOHI 68 

Note*.— CEef; 3 L B B 176 ). 
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16 —Cruelty ■— 

Where a suit IS brought by wife lorduorce 
with claim for half the loiiit property on the 
ground of cruelty by husband in t thing asicond 
wife, and m imputmg adultery to hrst wift de- 
cree was passed for di\orce as by mutual consent 
and for tqual division of pioperly 7/ hi tl it the 
decree for a divorce as bj mutual consent couli 
not be sustained, and that the C lurt of hi«t in 
stance should havt <h terraii ed vvb« thertl c grounds 
alleged bj plaintiff wen f ich as to t ntitk h( r to 
a divorce and should hive a ted or rcfu‘-cd di 
vorce according!} llela ilso— 11 it whitlui the 
matters alleged by plaintiff cti stituti i me ty 
or not m gene rul she bad m tins ins^am ( by 1 lt 
conduct acquiesced in ( r ( c nd ntd tl c cor du( ti f 
the husband und w IS nottiititl 1 to Athene 
further — that t! it havi U n no divorce 
the husband was tntdl d 1 > the ei ^to ly oi s h 
property taken awaj 1 > the vvift (1 All 171 L 
B R 1872-1892 19 IbH lb f ) Maung Kauk 
y Ma Hsn U B R 1892-189b Vol II 48 

Notes —Ref 4 L R U JR) Cittd 1 B R 1897 
—1901 Vol 11 188 

17 —Execution of dicKO— \ttad m nt oi ]nnt 
property of Buddhist husoind and wife in 
execution ofd({ie< a^tuist bus land alone Di 
yorce for purpose of deft itmg < u htoi — 

Practicilly a B irman wift aid husband ne 
for many purpose s pai!ncrs aid d tic wife is 
not included in the proceedings dong with tie 
husband, d is much as if a daite wen obt lined 
against a partner individually and execution 
were sought against a paitnuship propcity as his 
solely It it is sought to make b )t!i a Buddhist 
wife and husband, and the win le of the j iiit pro 
petty of both liable for A d( bt fht wib as well 
as the husband should be made a p»ity to the 
proceedings When a 1 uddhist wife is not a pai 
ty to a suit against lu r husband a id the deerte 
18 Hf iiost the husband al me mly the husband s 
interest m tlic j >int property of his wifoaud him 
self IS habit to aitat hratnt and sale m execution 
Ma Me v MaungGyi, 
UBR 1892-1896 Vol II 48 

Notes— (Cons 1 B K l )Ut 2nd Qr B I — 
Oivouc 1, Ed on I B K 1907 4th Qr B 
B Man mge- hunt Property I lUf S I, B 
libe 
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18 LtKutionof de<i(u — Pollusive divorce 
to avoid itti hment of property Interest of Bud 
dmst hufebaLd and wile iii picp^^-r y acquired by 
Ihtj uihei alone, np< n divtiee by mutual consent 
b 4 Gh 12 Manugye sajs — 

A hu }>and and wife both being noble mutu 
ally wish to s( pirite Ihc husband having been 
uluvved tit t! t clothes and oiniments of his 
rank ar tl tne wife too el ithes and oinamwiits of 
h i rink let the rtmaiiidei oi the property be 
tiubdivukd if ibcie is any pr iperfy that was 
a jun id by the husbmd done or by the wife 
al ) ( letthit propedy who separiiaiely acquired 
it h IV e tvv ) bhaies md the othei one 
Maung Tha Dun Aung Ma Ming UBR 1892 
-1896 VoUl41 

Notes -Ld < n I B B 1904 2i d Qr Buddhist 
i aw— Ihvoiei I) 

19 -Ltttetpwa and pay n piopi it}— Aibitra- 
tn n award 

Puticswho nil tuall} aj^rci to r< fti questions of 
the di isK n oi piopeit^ c n divone to the aibitra 
ti< n of ////// s ire bound by the aw aid of the lu 

unh ds and until it is set aside Mauog Nyan 
Gyi V Ma Tok UBR 1892-1896 Vol II 43 

20 — {)vcrc( on s^rounds of husbands mis 
coudnet— Hushar d prcvicusl} married— Wife a 
miiden at tune of maiiugc — D vision of pro 
pf rt} 

ihe rules regulating the divorce of a husband L 
wife not previous y named should be applied to 
eisfs in vvhuh one ot thcpirtitS to the maiiiage 
has been pievumsl} manied, and the otner has 
not bcf n mauie i btioie And in tl at ease a wife 
who obtains i divoicefrom her husband on the 
gi Jill d ot his misconduct is entitled to one third 
of hi8 Kepaiale propel U L B R 1872— 18P2 21i) 
iuf Ma E Nytm v laung Tok Fyu UBR 
1897—1901 Vol n 39 . 

Notes — Bol IT be 1902-1903, Vol 11 0 B 
(M) 

21 — Restitution of conjugal rights — Divorce 
by mutual consent 

Where in a suit for lestitation of coni ngal rights, 
the quf stion was ^ I ©tin r theie bad b*' eo a divorce 
and tlie Com t of fl Ft uist me c) kid that there Rad 
bien, while the lower ftpptllate Court held that 
there could have boen no consent to a divoli$e 
’ liecause the girl § molRii Rad preiinre Iq 
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bear and i the d cr * cl the C urt i ?st 

instaiiG#, kild Hi Sit id riptnl il it what t^e 
Court bad to do Li If was wlittuer v\a a 

dnorce by mutual t( nstnt It was not rtt s 
sary tbat there ahould be a dted of di\oiu , 
or that the divoice should ha've tiktnphof 
before ei iers Ma Ami Gyi v Mating Hmut 
0 B R 1897-1901- Voi U 87 


22 — Riiit of Buddhi«it law with respHt to the 
sal oi prop( I ty upon divf i< e on the ground 

ot the wiie s uiiiltf ry where the husbiiiard 
Wife had btiri maiiiid In in }cuth but st panted 
and Bubtotquimiy ic unued 

Ihtie an two lui s ot Buddh st Liw on th< 
subjeet of a di\ iite b i adultir’v < n < t thun re 
latiu^ to tbe t iM i busbin I *xfid wif niiriud 
from then } >ui:t m 1 the othfi to the (a^e it 
husband ai II w it ultrt thcielus betn itrisi 
ousniHir le Iv me < i ioth oi at hist U hi 

i W « ii I w< man has > u n ininied b i ju 
the probahil ty is th^t hit ns ioimul itUliOiis 
thruuf,h guine, lirth to d il iitn or through tiie 
acquibition I f poprt), w h eh rught to ne i n 
8kh fid w ini sht has uif if i into a sub iqucnt 
union w hub has tu be dis^t !ud On tin othei 
hand whui the woman has bieu i dy oiici mar 
rie i theio is no bt d\ to bi eorisnititd but hi r 
sell and the ehiUlitn and as tof latfeti an tin off 
the tiusuand it is probably imnutenil 
so far 18 they are c inierned to whieli p iru t tlm 
bitj ^ IS tilt} wtuld evt ptually iiihtiit 
from one or tin other ihcsinu muhitf mutinf'- 
di woull ijqlyixiUt c ist of i husi iid vh< m 
the wife wab ei titifcd to duorc f ? mi oiduit 
^^heie tile I aities I a t m aiu d no ftitigei it 
only each oihei,th(} must In ug uoe i as tlie 
hubbai dand \ ife ot ’touth ( 1 B h it92— !89> 
Vol n, lib I B R IHU7— ijU! Vol 11 Ud) 
Mstiig Yin Mating Maitng v Ha 
&o U dE 1897-1901 Vol 1134.. 

23 —Caute nf action — 

Undf r Buddhiht lawasuit i r hire dlvona 
without d ViHum of pnpirt} wid iithe liB 
L R 129, |0 B ) n Tlwt M Gyin v M uting 
StiWa UBRISS^7-.l^0l Vol II i>H 

Holes Affirmed IJ B E 1 10 Snd Qi lO htf 
0B Ji IHId— 1901 Vol II 14 ^ JU BE 
I % y B B 1^01 ilB Qp lit*-*. 


Burmese Law ( Divorce yoontd. 

Rivorco I b B B 1902—1903 Vol II, 
Buddhist law — Divorced 12. 

24— Suitfji divoiee — Claim to partition of 
pri pmtj — Causes of ai tion distinct 

A suit for divorco ani for division of pro- 
perty do not constitute a single cause of action 
(L B R 1897-1901 Vol 11 I, Diss). Partition 
I f propel 1} IS not an essential feature of a di 
\oi( e I he tirin r t on of the marriage status in 
if sell appears to b i suthcient cause of action 
u d till tin® I t stiuu n ^etth d the grounds for 
partition <1 tl t prr p'.rty do not arise and may 
vary act irding isBu dt rei lor duorce rs based 
f n ti din^® ot I ict m ft v\l i h patty is in fault 
1 suit 1 )t d V i< 11 d not neecssanly contain 
a j r 1 } 1 1 1 r <1 V .*] u oi tii pr ■'peity 
Maung lha Chi v Ma E Mya 1 L B R 7 

Notes -Oveirulcd 7 L B R 114, U B R 1906 
1th B idd Inst hw —Divorce i 

25 Divotec— Validity 

1 he i XI t< nc( of e thci of the two conditions, 
naint 1} eitner idtciii < t ordci ol Couit ora 
w iitti n agrei iiu nt cxei uted by both parties in 
pi s»n<e ot usp itible witne-^-i^s, i-, not essen- 
tiai j the vail iity < t a divoice between Burman 
Bnddhisfs Hi Hiuu Ngon V Nga Ating 

L B R 1872—1892, 78. 

Notes —Ret h B U 1672— 1893, 206 

2B —Buddhist aw according to Ch V of the 
Bhammithat rt|Si ig a wife who is mad, etc. 
— iutun itiun I f divi iu by writing— Weakness 
-ind disf||^( tion of ni rd — 

Ihc melt .“endnjg t > the wife a writing m- 
tnnating the intention to divoKf her (the wife 
being at the time out of her mind) does dot con- 
Htiiuh a valid divcii i Ml Chin Mai*i r Mi 
Tu Ma L B E 1872-1892, 74. 

27 — hKond marnagf — Polygamy. 

AtBudlhi'^fc law where no special chtstem 
exist® ahuHhiiHl whom tie lift time of Ms fitit 
wife maini a sc( ond wift wifhont tht iwt 
witc «!t ms lit, d jt*K rmt tin n by comndl fault 
agiii 4 tht hist wife Such aftcotid mtolaga 
d» c 4 noMn dsf II consututc in b«>waf $drma a 
gitmnd for di?ow It In fhm r Mating 
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Notes.— Rpf.-L B K 1873-1892, 114, 202,4 Tj B 
R 840, 176=10 Bom L 1141 = 12 0 W N 
220; U B R 1802—1896. Vol II; 48. Pol; 
5 L B R 87. 


28.— E€-marriag#»--Partition of property- 
ProcBdnte — Finding on issues. 


The presumption in the absence of special 
facts is that the affaiis of people divorcing and 
re-marrying are settled definitely at the divorce 
or the re-marriage, (L B H L972 18:i2, H, Fol.) 
Courts ought to record distinct finding on each 
issue. Mating Shwc Lin v. Mi Nyein Byu 
L B R 1R72 -1^92, lib. 

Notes.— Ref: L B E 189^^1000. ht(3. 


29.— Divorce— Inheiitancp- Children of di- 
vorced wife. 


It is a principle of the Buddhi‘?tlaw that the 
children of the divorced wi!#' shall not inhtiil 
the property ol the father acquned aitei his 
marriage with a second or third wife unless they 
continue to live and to plan and work with him 
Ma Shwc Ge v Nga Lan and Nga On 
L B R 1872—1892, 296. 


Notes.— Ref: U li R 1SI»2 -189(1, Vol 11 159 
L B R IS98— 1900, 469, V B R 1897— 
1901, Vol Jl. 116, 176; Rel on L B R 1898 
—1900, SJ99; Fol: 4 L B R Ta, U Bur L R 
236; Dist* I L B R Ibl, 


80. — Essentials — Procedure— Plaint— Peti- 
tion. 


A divorce cannot be had merely because one 
of the parties has no love for the other, or dues 
not comply with the desires of the other. Deser- 
tion, according to the Menu Kye, is no doubt a 
good ground for divorce* but there is this condi- 
tion attached namely, daring the periods of time 
prescribe therein the husband should not ha\e 
supplied anything to the wife. If a plaintiff in 
a suit to divorce establishes any of the grounds 
which the Dhammathata recognize as good 
grounds for divorce be would be entitled to a divor- 
ce even if auch grounds are not among those par- 
ticularized in the judgment of the Special Court. 
In suits for divorces the proper procedure is to 
present a plaint and not a petition for divorce, 
the case being not governed by the Indian 
Divorce' Act. and the action being one of a civil 
nature. Where a pUtitiop fpr 4iTUW i« 


Burmese Law ( Divorce 'i-Cmeid. 

ed with a Court- fee rtqnircd for a plaint, the 
Court has power to allow the person who has 
wrongly instituted proceedings in the form of a 
petition to amend by converting the petition 
into a plaint. Maung So Minv. MaTa 

L B R 1872-1892, 610. 

Notes.— Ref. U B R 1905, 4th Qr Buddhst law 
Divoice, 3. 


Burmese Law ( Ecclesiastical). 


1,— Wultagan land— Duties of Thathana- 
haing- Res judicata— Limitadon. 


A piece of wutfagan land was originally the 
subject of a duiieation by plaintiff’s grandfather 
to a monu«!tf*iy and then confiscated and re- 
dcdicand by (beiiurmese King, and plaintiff, a 
layman, eppited to the Ihithanahaing for its 
i<*stoia‘ion. The monks in occupation, the defen- 
d'Uits. obj. ^'kd pleading the confiscation, and the 
'Ihathnnuhiung and his council decided that the 
land slKuhl be restored to the plaintiff. "HeXA 
that tin' ecclefeiastical authorities were competent 
to make si ca an order, and the defendants could 
not obj<r‘t to it and that questions of re^judirafa 
and limitation did not arise in such a case. U B 
R 1897- 1901, Vol II, 52 Ref. If Teik Ka v. 
Nga Tin Byu U B R 1910 4th Qi* 78. 


2.— Civil Court whether can give effect to an 
order of the Thafhanahaing or of any other 
ecehsiastical authority until such order is con- 
firmed by a judgment and decreeof the Civil 
Court* 


A Ci\il Court cannot give effect to an order 
of the Tkftfhanahfutig or of any other ecclesiasti- 
cal authority until such order is confirmed by a 
judgment and decree of the Civil Court. The 
de< ihion of the Saijadau canuot be 

treated as if it were a judgment and decree of a 
Civil Court and it cannot be executed without 
even giving the other party an opportunity 
of showing cause against its execution. So far 
as the Civil Courts are concerned, the Sanad is 
meiely sn autimritative declaration that for the 
time being the luunggmm Smjadat/ is the eccle^ 
siastical who has supreme control as 

Shift Kftftthala T* 
Shift Satt4a 0 B R 1008 Bnd Quamir 
BtoddMsi Ltw^Eeckeifteil^l, 1, 

Cf 1 Bit# ^ 

^ t .til # 
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Burmese Law (EccIesiaslioal)-(7i>nW. 

S.— Awtliorlfcy of 'I'lwthanabairig— Junsdict- 
ian of Civil Courts. 

Where a monastery is thmgilfT pioperty 
which was dedicated to tlie monastic body before 
the sect to which the defeiidaots (schismatics) 
belong came into hxistence, held that, according 
to ancient custom, the Thafhanahahig had autho- 
rity to decide disputes relating to it. It is not 
the proYince of the Civil Courts to decide whe- 
ther an order o! the Thaihawihaim] or any other 
Ecclesiastical authority is strictly m accordance 
with the Vtnaya or not. A defendant may oMect 
to the jurisdiction of a Civil Court, but if he 
declines to appear to contest the case on the 
merits, he does so at iiia peril and, if on appeal, ' 
the question of iurisfUftlon is decided against 
him, he will not 'oe allowed to xo-open that case 
on the merits, U Kuthala v. 0 Sanda 

U B R 1910 2nd Qp S5. 

4'. — Civil Courts duty of — Civil Courts shouli 
abstain from deciding points which fall within 
the spehere of Ecclesiastical jurisdiction. 

The Civil Courts are bound by the decisions 
of the Buddhist Ecclesiastical authorities in 
matters within their competence and they should 
also abstain from deciding points which fall 
within the sphere of Ecclesiastical jurisdiction, 

IT B R 1897-1901 Tol IT 42, V B E *1.992— 18.96 
Vol li 69, 72 Rrf. U Wayama v U Ahsaya 

U B R 1902-1903 Vol II Btiddbist Law- 
Ecclesiastical 1 

— Award by ecclesiastical sjperior- -Effect 
either as order of ecclef^iastical authority or as 
ordinary aibituttion award— Buddhist prwst- 
hood— Succession of one member to another in 
respect of religious buildings and other kinds of 
property—Eosscssion — Dispossession — Specific 
Relief Act, s. 9* 

A dispute having arisen between two Bud- 
dhist monks, the appellant and respondent, 
M to the right of inherilence and posses- 
sion In a raonestary and other property 
left by a deceased memlier of priesthood, the 
matter was teferred by the Thaihanahmng or 
, bead of the Buddhist fdmirchti^ to the irngimdi 
and other Bay/jdmm m high eoclislas- 
ttoal d|gattai4% ior ^elsion. An award was giten 
in lafbht td reipondent dtftnlant, and tb# ! 

n c c (J5 « 


Burmese Law (EcclfisiaslicaD-C'cnidr. 

appellant-plaintiff was dispossessed irregularly 
under orders of the district executive authorities, 

I In the litigation that ensued, an unsuccessful at- 
I tempt was made to confine the matter, to begin 
with, to proceedings under s. 9 of the Specific 
Relief Act. The action 'ivas eventually fought on 
the question of the validity of the decision of the 
niegu'adi Sfigada?Vj which was impugned as not 
final on the ground that leave had been given for 
I further reference on appeal It wss clear enough 
from the evidence that.that aw'ard was pronounced 
by the ecclesiastical authorities appointed by the 
That hanahdhif/ or he&d. of. the Buddhist church 
for the purpose /M/;— If it was an ecclesiastical 
decision in an ecclesiastical matter, the ruling of 
this Court in Circulars No 72 of 1893 
Ko. 84 of 1S95 would npply, and 
there would bp no room for questioning the 
action of the ccclebiasticalsuperiors ot the parties 
within the scope of their authority. If on the other 
hand, the award w'as of a secular nature or partly 
secular and partly ecclesiastical, it would make 
little practical difierence, for it had been shown 
that the plaintiff himself agreed to the reference 
to the arbitrators, or whatever was their proper 
character, being made. Either way the plaintiff 
; w*as bound. The only cause he could show against 
the award now was its alleged want of finality, 
and this objection was founded on the assertion 
that leave was given to appeal from the decision, 
By this was meant apparently not exactly an 
appeal to higher authority but a reference to some 
other ecclesiastical law expert to bear and decide 
the case. Supposing, however, that such leave 
was given by the Megawadl Bayadaw^ and that 
he could give it, which w'as doubtful from the 
evidence adduced by the plaintiff himself as to 
the TJiatfuniahatng obj'^cting to order and refu- 
sing to return it to plaintiff, still the plaintiff took 
no advantage of such permission and he could 
not, of course, be allowed to keep the matter open 
indifinitely. Apparently, however, the truth of the 
matter was that the Tlmthanahaing gave the plain- 
tiff fifteen days within which to appeal or make a 
reference. The plaintiff did nothing, and after the 
#*xpiry on the time allowed, the order of the ThM* 
imnabawg was issued to carry into effect thf 
award of the Bmjadmon. In whatever 
therefore, the award was viewed, It iroUld ^mm 
that the appeliant-pklhltfl km iw eetse 
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they keep witbiu their jurisdiction and do noth-, 
ii!|/ contrary to law, cannot be questioned in , the 
Civil Courts. U . Te Za v H Pjinnya, 

U B ¥oL,. lI, m. 


Burmese Law (EccIesiasticaD 

now for challenging its validity. 0 Okga'titlia ¥. 
/, ' UThm, U BR 1892-18^6 Yoi 11 82. 

, .'. Hotes— Cited U B B 1857—1901, VuH1, 45.. 


■ 6— Bcblesiastical jurisdiction o! the bic?ratch- 
ical authorities of Ihe Buddhist commoiiity—Biiit 
for ejectment from a ,Kyaung-“Poggalika and 

Thinkiga gift. 

Where the plaintiff -respondents siivd to ovict 
the defendant-apptllant from amonastioy oo the 
ground that they were the bctiioficial tm j-ioMthf-re- 
of or successors to the original owner tc> wb* lO * he 
monastery ha! been given by the Ktfig Iho. t«a 
as a poggaliha gilr; that th^y \v»'‘re reco;’ r iM'ii as 
such by the Thathanaimi^^g^ and that tt'e dt-h r<- 
dant declined to leave the. miu'Hstery ttningli 
ordered to do HO by the jmhI the 

defandaut denied she stiitus (»t the HppelluMt nnd 

the validity of the Thdhrinahahig\'i onho\ indi- 

that the plaintiffs were the consMtuted authori- 
ties, that it was for the defendant lo bbi'Y them, 
subject to appeal to fheireeeh'sirtHtfcfil Fupoj tors, 
and that the Court of first, insiaure had iif.ohly 
evicted him. IJ B E lbSI2''-»l8.9h, V-d II, fhJ 17 
Had |S,i, Bef# 


Notes.— Ref: U. B. R. 1892 896, VoL II 
72, U. B. B. 1908, 2n(i Qr,., ..Buddhist , La w-Eccle-, 
Hi.vrth'ca], I; U. B. R. li'09, Buddhist Law— 
Eeclesiast3.‘?d, f>; U, B. E .I9Gi?— 1908, Vol. , II, 
Buddhist Law — Bccieslastica], 1.— ■ 


9-~Duty constituted Buddhist ecclesiastical 
.nilimity —Decision of— Enforceable by Civil 


In {'lealing with cases of this .kind, riz., suits 
to f-nfuine hii order of the Tabayin Sayadaw, the 
Coiirifi iu»H* to ascertain that th.© , matter .is one 
wiilihi the juiisilicffon of the Buddhist ecclesiasti- 
cal auLn Illy and limfeaduly constituted authority 
liiih given a cleciwon. it ■ is not necessary that a 
deolpiem In a roaster within his jurisdiction by a 
diby cunstllntf^d Buddhist ecclesiastical authority 
slmitM ho cmffm'Hflby a Civil Court. 'The duty 
of the Civil Court Is to enforce it, if it is shown 
to be a decision ei.}forceable., ■ U. B, B* 1892— 
ISm, Vol, II, 59, U B E ,.1897-1901 Vol II, 42, 
4,5, Ref. Wttir Chit v 0 Zawta, U B R 1897—,' 

1901 Vol JI 52. 


lotes:-Ref. C B .jn502— 1903, Vol ll 
Buddhist Iiaw—Eccles.ia8ticalj L 


Notes. 


7— Gift — Poggalika— Thingika-' Gifts having 
reference to a future state of, existence are divided 
into two kinds— Pogga.lika and tliiiigika. 

In poggallka gifts, the person to whom the 
offering is mad© has a right, lo keep It In tlang- 
ika gifts, it becomes tint propf^rty of chief of 
the assembly of priests. After a HUppurter of re- 
ligion has made such gifts, he hii-i no right to nny 
further claim on them.'" 

Maung Talok v la Kofi U B R 1892 
,, -18iS?oll.I,78; 


1 0-- ..Ecclesiastic?) I jurisdiction — Suit for 
ectntcijfc from a monastery — Appointment 
T.tjaibanabat'ng. — 
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aiitlirtrity of the Sayarlawg li;-ul bt.tiri accepted or 
recogolzed* The dicislori of the L«avo? Oourtw 
was reversed. IT. B. ii. 181)2—1896, Vol. II, 
59, .12, 82, U B E 1897-1901, 43. eifc*^:d. 

0 TBanwaja r 0 Kethaya 0. B. It 1,897=: 

190:1 Vol. II 

Motas.—Affirmed, U. B. K. 1897-1901, Vol. 

. : II, 52. 

11 — Sait Tor possession of a kyauBg- Authority 
of BaddEfst ecclesiastical authorities in ecclesi- 
asticaL matters.— 

^ Until the contrary is esh'iblislied not orly the 

in Gimuci), but also other Bud- 
dhist ecclehiastical autlioririeH have jurisdiction 
in ecclesiastical matters. This being so, not oojy 
> should the Civil (Toiuts bo bound by the decisions 

of these autboritleH in mnJlerB within their cotii* 
patence, but they sfiOiild also absl.aJvi from decid- 
ing points which fall Wittiiii tise sphere of eccle" 
siastical jurisdiction, l\ H \L i8.?2 -1896, Voi. 

I IB 59, 72, lief. U. Thatdain^* v U. Meda 

U B B 1897-1991 Vo. IL 42. 

I Notes.— Cited, U. B, B. 1807— iPOb Vol. 

. II, 45i:Expl, U. B ,R. 1897-^-llJOl, Vol. .11, §2. 

Burmese Law-Gift. 

1 — Death-bed gift — 

g Ordinarily BiiddhlHfc Law is not ap|;)licable 

I gifts. (U.B. 111893— 1896, VoL If, 400, lief,)- 

A promise to give for no cnrisidoratlon will i.>e 
valid in Bu.rm,a with-out dtliwu-y of possession,- 
provided that, in other respects, it fulliis 
the conditions specified in s. 25 (i), Contract Act. 
Whatever law may be applied to ordinary gitfs, 
death-bed gifts must be held to be a question of 
inheritance, to which Budtlhist I^aw Is applicable. 

, Ma Pwa Swe y MaTin Nyo UBR 190?^ — 

1908 Vol ii Buddhist Law Uife 1. 

Notes.— Ref: U B R 1908, Srd Qr. B ' L— Gift, 
7UBRiy07, 1st Qr. B. U Gift. UB 

; R - im 1903 Vol II Probate and 

Administration 3. 

i . 

9— Gift, revocation of— Buddhist' hw -not I 
applicable to gifts -Succession— Inheritance — 

' ,, Meaning of terms— Burden of proof— SetUemenI " 

{ of Issues— Heed for making parties clearly under- 

stand points on which evidence is required.^ — 

It is undoubtedly the duty of the Courts to 


Burmese Law ( Gift ^Gontd. 

see that the isstips framed are clearly understood 
by both paiticg, and ibis is particularly n<»c«s8ary 
when the issues are of a technical character, or 
are drawn in a technical manner, and when, as 
I is BO ft' quently the casein Upper Burma, the 
parties are ignorant and inexperienced in onr 
judicial ways, Ic may easily happen that a party 
omits to prtiiliice essential evidence from sheer 
inability to comprehend what is wanted, and 
care should always be taken to point out distin- 
ctly the matters upon which the production of 
evidtiiice is required. S 53 of the Civil Justice 

Regulation Bpeei<illy gives ample powers to the 
Courts to ensure the production of evidence 
which they tbeniBelves deem necessary in the 
interests of justice even when the parties fail to 
dn what they ought on their own behalf. Suit 
by Burmese father f»>r recovery of land tram- 
f»-*rrf*l ten years before to his daughter and her 
hosbind, 8>»h-ly (‘rjjAVLd by them ever since, and 
enter,, d in tlurfr names and as their property in 
t.iic revenue reivrrds. Suit brought on allegation 
of If mpoiary transfer, but trial of case confined 
to qncHlion of power of father to revoke gift once 
nude to child and followed by delivery of pos- 
session. Hc/d— that the burden of proof was 
ttiMrely on the plain till, who was bound to show 
that the ownership of the land was not that of 
ttui defendants in possession, and that the quea- 
timi was not ‘uie of succession, inheritance, or a 
r<*li'riou8 usage or institution so as to make Bud- 
dhist hi w the rule of decision, and that therefore 
the rule of decision must be found in some other 
bnv, if any, for the time being in force, and 
otherwi.su in the principles of equity, justice, and 
good conscience. Such other law would, to some 
extent, by the Contract Act, s 26 and Bxpl. I, 
urider w’'hicU the gift having been actually made, 
be valid as between donor and donee in 

the absence of any incident that could be attach- 
ed to it not inconsistent with the provisions of 
the Act. Such incident could not be inferred ; 
from the passages in the Dhammathats permit- 
ting parents to recall gifts made to their children - 
those passages being of the nature of religious or 
moral precepts which coidd not be applied as 
binding in the practical affairs of life, ^ unless 
their general acceptance as having such force 
were proved as a matter of custom among the 
jMwpk. Haung at Gyi t Ma V B E 

1898-1896 Vol. Il 400. 


m 
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Bef: U B R 1907 Isfc, Qr. Buddhist 
Law— Gift, 1, C B R 1897—1901, Vol 
11, 431, U B R 1892—1896, Vol II, 377, 
UB R 1902-1903. Vol. 11, Buddhist 
Law— Gift 1 . 

3— Possession-What is re(iui8ite to transfer 
IM>Bsession-Thingika gift of mortgaged land— • 

Assent of son to gift by father not necessary 

Ho vested interest possessed by son in father’s 
fi^tate before father’s death —Diversion of estate 
from natural heirs to religious endowment should 
be strictly looked into.— 

S.43 of the sixth chapter of th^ Man if ^ 
Jjhiinwidihtit deals vvith the mutual power over 
the property of each other pertaining to teacheis 
and scholars, parents and children, husbands and 
wives, masters and slaves. It discusses the case 
of teacher and scholar and 8«ys the others are the 
same. It is obvious that the case treated of is 
that of joint property, and the object is to lay 
down some rules of partncisbip. There is no 
authority for holding that a son can exercise any 
restraint over the alienation of property by his 
father. It is necessary for the Courts to look 
strictly into transactions by which the estates of 
Buddhists are diverted from their families. 
Matmg Hmon v Ucho. U B R 1892—1896 

Vol 11, 397. 

Notes— Cited I * B.K. 1897-1901, Vol. II t>2. 

4*— A gift by a Buddhist monk to take effect 
after his death, 

A gift made by a Buddhist monk, not acoom- 
panied or followed by delivei} of possession, and 
intended to take effect only on the death of the 
donor, is not valid. (l\ B. R. 1892-1898, \ ol 
11, 397, r. B. H. 1897-1901, Vol. II, 59. L. B 11 
1872--1892, 70, Re?;) U Thathana v U Awbatha! 

U B R 1897-1901 Vol 11, 62. 

Notes-Eef. r. B. R. 1907, Ist ()r., Buddhist 

law— Clift 1. 

6_Ui£t— Validity— iiacessily fur strict proof, 
especially of transfer of possession, which is the 
crucial test. 

Actual parliDK with posstssiou is the only (rue 
test of the coinpictinn of a j-lft, and Burmaus 
evade that linal and crncial test if they possibly 
can, Ilie result is that, as a general rule, a 


Burmese Law ( Gift )-Cww(f. 

genuine gift is not commonly made except for 
religious purposes and under special ciicumsiances. 
The safest course in all matters of this kind is to 
insist on strict proof, and in this case, the evidence 
was moat unsatisfactory Maung Sliwc Thwe 
V Ma Suing T B R 1897- 1901 Vol II, 59 

Notes: Cited, U. B. a 1897-1901, Vol 11,62. 

6— Gift by Buddhist monk. 

Under Buddhist law a layman upon embracing 
a religious life becomes ipso Jaeto divested of all 
property, which thereupon vests as it would upon 
his divorce or decease. Ma Fwe v Maung Myat 
Xha 0 B R 1 897-1901 Vol II, 54. 

Note6:-Ciled, U. B. R.1905, 4th Qr., Buddhist 
Law Inheritance, 11. 

^ 7— Bona-fide The Courts 

will protect a hondjide purchaser for value, 
without notice, against a person claiming under a 
deed-of-gift not followed by possession. Nga 
Myat Ok V Nga Bo. L B R 1872 -1892 11. 

8— Revocation. 

The right in property obtained by gift, where 
the gift has been accepted under a condition to 
support the donor, will terminate if the donee 
neglects to fulfil the condition. Every gift from 
a parent to a child does not raise by necessity the 
inference that the child is bound, by a condition 
of the gift, to support the parent in case of need. 
In cases other than those of inheritance, Miecession, 
marriage, and religious usage, the Court should’ 
befere applying the Budhist law, look at the 
effect of their decis’ons and consider whether 
that law is equitable. Although under Buddhist 
Law a donor, who has become poor, may levoke 
hifa gift, the Court declined to apply the law where 
a gift of immoveable propeity had been perfected 
by ten years’ possession, and where the donee’s 
BaniG bad bcGn rGgist.rtid as owner 

Mra Do Aung v Shwe U. 

B R 1872—1892. 22. 

Notes.-Appl. L B K. UnAhVi, 197; Ret: V 
B R mi-me, voi n, 4oo, r b » 1372 
—1892, 211). 

9.— I’osseMion Revenue Registtr. 

Extwpt in the spceial case of gift made fo a 
Child on the oecMion of entering the pj|«ttieod, 

» e>B »• not aadei Baddbist law Oo«p}^e dpiiegg 
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Burmese Law ( Gift )-Oontd. 

it be followed by a transfer of pos<^essioii, even 
though there be a written deed of gift, or though 
the name of the donee at the instance of the 
grantor be entered in the revenue register. 

(4 B H CA C iJi, Eef ) 

Matmg Hi v Nga Fo Min. 
L B H 1872-1892 44, 

Notes; Fol L B R 1893—1900, 504 ; Bef U 
B H 1592 -.18^5, Vol li. 169, L B R. 
1&72— 1893, 70, Appl L B R 1872—1892, 
197, 


Burmese Law (Gift ^-Gontd, 

B E 1872—1892 44, L B R 1693—1900, 9 U B 
Cir 87 of 1893. ) J/dd, that a deed*of gift 

though duly registered dof^s not become effective 
if no possession is given. ( 20 Cal 464 Fol ) 

Gura V San Tun Baw, 
LBR 1893-1900,104. 

13. Gift to priest — Poggaiika and Sangika 
gifts— Individual and general gifts— Claim on 
poggalika Kyaung by recipient after he has left 
the priesthood. 



10. — Priesthood.— 

Absence of delivery of possession does not in- 
validate a gift given on the occasion of u j j * Id 
entering the priesthood The court sLonlu nut, 
under this law, decree immediate and « 't vp 
pos«ession of gift to tlie donee or his repiebenta- 
tive, as against his parents, the donors. Thai is 
to say the Courts cannot decree poshc^aion uf the 
gift to the donee until the death of his paraits. 
Nga Pan U v Mi Kyu. JL B R 1872-1892, 30. 

Notes->Ref TBR 1907, 1st QuaHu, Bud. 
Law— Gift, 1 ; Appl, LBR ls 72 — i.s92, 
197. 

11 . — Fosseswion. 

Where a gift is made for the purpobo-suf evad- 
ing the ordinary Buddhist rules of inhentance.thc 
Buddihsi Law ajiplies. There is nothing to pre- 
vent a man from making a gift to one or nioic of 
his children in the absence of others. A vlft of 
property made by a father <o bis chillren hold', 
good, and such property is not liabh* to parfi 
tion after his death, provided that dtli\ftry of 
possession has taken place. The law Hi|uires 
strict proof of delivery, and delivery cannot b<» 
presumed from mere continuance of obion 
at any rate in the case of sons actually In mg 
with and dependent on an aged father. ( L B R 
1907—1508, Buddisht Law— Gift, i, Ref; U B R 
1897—1901, Vol II, 69, 3 L B R 8, 1\ I ). 

Mattng Pan U v Ma Kyi Nyo 
8 Ind Cas 1200. 

12. — Deed of gift without ileliveiy of possoa- 
sioil-Bigistration of deed, eff^'ct of. 

it has been held in this Court, in sevend 
that deli wj of possession is necessary to com* 
pletd a gift among Baddisti in this proytot, (L 


A gift made with a view to future existence, 
whether potjijahliu and always retains 

its leligious charactar and eannot be claimed 
back for si'cuhr uses In the case of pdfpjaUku 
gifts the recipient can dispose uf the same to any 
oihci priest. In the absence of his having speci- 
ncally disposed of the same to some other priest 
on hh death, the original donor has a right of 
selectfi g another indnidual priest as the recipi- 
<mt of his offering. Failing the exercise of such 
BilecUon the gift would h»^C(vme mruphi. Pro* 
pixi\ derived from parents or otherwise acquired 
pin ^ ly as dehned in bection 409 of the Digest does 
ut i Ucoma hut reverts to the natural 

} . ITS of the deceased. In the case of Popgahka 
Jvjti Uf (lie lecipient cannot after he has left the 
l>h I hood make a gift of it to another priest ; it 
<ca'.ts to become his peisonal properly when he 
jraMs the pnebthocKl, Maung on Gaingv 
U Pandisa, L B H 1893-1900, 614. 

14 - Paients making gift to children at the 
liim ofpiitenng prichthuud— Delivery of posses- 
sion albo made — Property in donee — Power of 
disposed. 

Wiieie there has been delivery of possession 
oi the pi operty given to children at the time of 
niti ling priesthood, the property passes abso- 
luitly to the donee, and the parents have no 
longer any powei of dihposal over it. (LBR 
1872 1892, 2nd Edition, 30 List ). 

Hla U V Aung Duti 6 L B R 32. 

15.— Cdft by parent to a Koyin on hli enter- 
ing the piiesthood— Poasessiem taken by donee^ 
Gift irrevocable by iiarents— gubsaiuent dis- 
position by parents invalid. 

In the case of a gift by parents t6 their son on 
his entering the priesthood^ the perenhi only 
sell and utilhse the propiMy gifted, where deli* 
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very of the possession has not taken place and 
wkereHhe property given remains in possession 
of the parents. Where there has bsen delivery 
of powssion of the pr< pexty given, the property 
passes absolutely to the donee and tin* parents 
have no longer any power of disposal *over it. 

Ma Hla U y Mg Aung Dun 
11 Ind Cas 862. 

16-- Necessity for delivery of possession under 
Mahomedan Law-Subjeot-matter of gift remain- 
ing in donor’s hands, effect of— Contract Act S. 
26, Expln, 1 — Buddhist Law (Gifts) 

S. 4 (1) of the Upper Burma Civil Couifc Be- 
gulation ( or 8 l.H of the Burma Law Act, 1898) 
only refers toiascsof succession inhentame, 
marriage or caste, or any religious usage or insti- 
tuion Ahd questions relatmer to gifts which do 
not fall under any of those heads, must be govern- 
ed by s 26 Contract Act, This has been so held 
In regard to gifts by and to Buddnists Ihe effect 
of Expl 1 to H 26, Contract Act, is that a gift 
actually made is valid, though it may not have 
been expressed in writing or registered. 

tihe Mahomedan Law does not render it im- 
possible for a husband to make a gift to his wife 

the house in which they both live. Actual deli- 
"fmy of possession is not necessary. If the chara- 
cter of the possession changes, the mere retention 
of the subject-matter of the gift in the hands of 
the donor would not affect the validity of the gift 

Under the Mahomaden Law, the husband takes 
a fourth of his wife’s estate, where there are 
children. 

It depends upon the circumstanaces of each 
case whether the Mahomedan or the Buddhist 
Law applies to gifts, 0. A. (20$) of 1905 (unpubli- 
shed), 28 Ail 127 Eef Abdul Gafur y Deyau 
Singh U B 1 (1007) Buddhist Law Gift 1. 

17 —Gift— Death-bed gift— Validity. 

ffeld, that according to the Buddhist law 
the gift of an entire estate to a stranger, made 
by a person in * ftTaiUfi, though accompanied by 
delivery of possession, is void as against the 
natural heirs. U B E (IfiOi-lPOd) 11 Buddhist 
Law— Gift p. I Ret U. Naga y Maung Hla. 
U B H (1008) 8t*d <}**. Buddhist Law — 

Gift?, 


Burmese Law (Husband & Wife). 

See also Cases under.— 

(1) Burmese Law (Divorce). 

(2) Burmese Law (Marriage). 

1.— Lettet Pwa and Hampazon property- 
property acquired after marriage, interest of 
husband or wife in— Power of Husband to alie- 
nate property which he has inherited after mar- 
riage. 

The wife or husband has an interest in pro- 
perty acquired by the other by inheritance after 
marriage when they are living together 
and helping each other. In considering what 
power the husband has of alienating property which 
he has mli< nted after marriage the court should 
be guided by the rules applicable to a partition 
upon divorce when neither paity is in fault. Ihe 
rale as to equal division upon divorce only ap- 
plies to properi> ounjomtly acqiiued after mar- 
riage. (B B K 1873—1892, 110, 113, L B R 1893 
— 19o0, 295) Maung Po Sein y Ma Pwa, 
LBR 1893-1900, 403. 


2 — Husband and wife — Power of husband to 
alienate joint property of himself and wife — 
Whi th('r alienation, transfer of his share and in- 
terest. 


In this case, a Burmese Buddhist husband had 
fcxetuted a deed of saie of tliQ Mtenpautn property 
of himst If and his wile The lower courts found 
that It had not been proved that the wife was 
aware of, or that she had consented to, the sale, 
it was also clear that the vendee knew that the 
wife was mfcercHted in the land and yet chose 
to take a conveyance from the husbnnd alone, 
i he following question had to be decided and 
they were referred to a Bench of ihe Court: — 
(Z) Whether a Burndese Buddhist husband can 
validly sell or alienate the ktinjpaicn. property of 
himself and his wife without her consent or 
against her will ^ ( 4 ) Whether such a sale by 
the husband, made without the consent bf his 
wife, constitutes a valid transfer of his shara And 
interest in the property sold* tbai bp 

grounds having been hiade out for ilm 

d^lon of Mr* f nltttt In 
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Burmese Law (Husband & Wife ). 

^'Vofdd, 

Ma Bu that a Buddhist husband cannot sell the 
joint pi opeitj ( f himself and his wite without 
his wift’s asstnt, express or implied, the hist 
queHtioii muht he answered in the negative, i e. 
subject to the I tail vatioiis, stahd m the above 
mentioned Mi inu'a cisea Buddhist husband 
has no power to make a valid sale ol the joint 
piopcrty ot tiimsuir and hi wife without her con 
sent 01 against, her will, (L B R 1872—1892, fi78 
Fol, L B K 1872—1892, 19, 1 L B lUi, U B R 
189M— iBh), Vol If ib-ihef), and that in v»ew 
of the various decibions Run ng distinct autho- 
rities for the position tmit, under Buddhist Law, 
it is competent foi a nusland lo validly alienate 
hi8 share alone ot the joint pitpcriy oi lumscif 
and hiH wife the second quistion must be ans- 
wued in the aihimative (i. t ,)a sale by a Bud- 
dhibl husband of the joint pu perty of Inmsclf 
and hiswiR, made without htr cotsHt nt d< es 
constitute a valid translei oi i shun and inter- 
est m the pioperty sold 1 L i/ li 184 over 
U B E 1892-18%, Vol. ii 45, 201, U BR 
1902—1901 Tul 11 Ex. of dccicc i , U B R U04, 
Buddhist Law — Divoice 1, 1 ii B K 198, 8 L B 

R8,LB R1S93— -1900, 558, 2 n. B R 187 Rtt / 

V B R 1907 4th . Quarter Buddhist Law — 
Mai nage— Joint propeitj, 1, Rtf) 

Ma Shwe U v Ma Kyu, 3L BR 66, F B. 

3 ,, Act done by husband in pursuance of 

common business binding on wife- hale of im- 
moveable pioperty by husband wdhout koow- 
kdge of wife— Apparent acquiescence subsequent 
to sale, by wife no proof of consent — Presun p- 
tion. 

For many purposes i?urmP8e husbands and 
wives may be regarded as partners, and, where 
the husband manages a business on behalf ot * 
himself and his wife, acts done m pursuance of 
the common business would no doubt bind the 
wife, but this principle cannot, we think, be ap- 
plied to such a transaction as the sale of immove- 
able property belonging to both, in such a case 
fuithcr evidence la required, besides the fact that 
the transaction was in some way connected with 
the busim as, in which it might p rhaps be pre- 
sumed that the w ifa made no open protest aratust 
the sale i^ecause a wife consents oo or acquit sc.- 
0 In a mortgage the piesumption ib tg not ansa 
hlSit sheialso asichls ibti pf the property, 
||caf *(%kt itpiNwsert lay^ueptto 


Burmese Law ( Husband & Wife ) 

--Vontd, 

the sale be regarded as proof of consenfe by the 
wife to such sale. (L B E 1898—1900, 87, 668, L 
B E 1872—1892, 578, Rcf ) Maucg Twe v 
Ramen Chetty 1 1* B R 11. 

Notes.— Bef: 3 L B R 66. 

4, — Joint property 

Three years absence with neglect on the part 
ot the husband to provide the wife with the 
means of subsistence, is rt quired to give the 
wife the right of re marriage. Until the expira- 
tion of that period the iciation of mamage sub- 
sists, unless, of course, it is put a stop to by some 
formal act of scpaiction The Burmese law 
recognircs the husband as the lord oi his house- 
hold The wife cannot retain possession of joint 
property m opp^sitiou to her husband. So long 
as mairiage subsits the Courts cannot decree an 
absolute dommioii over it to either husband or 
wife, but the husband, rather than the 
wife, 18 entitled to letam possession of it m trust 
for both. Mauiig Ro v Ma Me. 

L B R 1672-1892. 19. 

Notes— Eef U B E 1892—1896, Vol. IJ, 48 
U B B 1892 1896, Vol. 11, 5d, 3 L B R 66, 

3 L B E 176, L B H 1872-1892, 126, L 
B R 1872-1892, 678, U R 1892—1896, 
Vol. II, 303. 

5.— Divorce— Profession of faith— Apostacy — 
Estoppel under s. 116 of the Avidenoe Act. 

In a suit for divorce from a Mahomedan hus- 
band, brought by a Afarmese woman professing 
the i^uddhist faith, but at the time of her mar- 
raiage simulating conversion to Islam, and mar- 
ncfl with Mahomedan ceremonies, the Mahomedan 
Law should form the rule of decision, and the 
Courts cannot grant a divorce in such a case 
when no fault is established on the husband’s 
Side. Kumal Sheriff v Mi SRwe Ywt. 

LBR 1872-1899^49. 

i 

6* — Divorce— Joint property. 

Where a woman has a separate ©stalj^ilinttt 
from her husband and takes no Share in 
management of bis business, and p^orlns the 
duties of a wife no more than by hit 

visits, is not entitled to hold the icquir** 

ed by her husband* who carrM hh |i|i bhSipess 
in the house of his hrst yrife, iis j#lht |n?operty. 

, Where a divofcc takes ite wish and 

without an^ f^tdt the ^ th# wile, the hpfi 
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-Vonfa, 

band may take back bis separate property. 
Mtung Kyin v la baung. L B R lb72— 

181^2,27. 

Notes.— Ref: L B li I872-*1893. lOH. 1 lO, Re- 
lied on. L B R iFi*a--j900, 29."): V 

J? R 1897-1901, Vui.II, US, 

7.— Liability of Buddhist wife for obliLntinns 
contracted by husband— ‘Wife not piivy to oh!i- 
gafeioner benefited by it— /hiddhist law ho far 
binds Courts, 

To hold a wife pei finally rcBponsibh* Un a < 
obligation contrarttd by Uvt husband tu wliah 
it is shown that she was in any way pnvw, ai tl 
from which it is not proved that sha receiw d i v 
profit, is certainly not, in accordance with jir-ia • 
equity, or good conscience. The wife is not pr r- 
sonally liable for an obligation contracted b> un i 
husband, who had been absent from homciiute 
years. In matters other than succession, inheri- 
tance, marriage or lelign.us usage, oiir Couits | 
are only bound by // uddhisfc Law so far as it is 
just and equitable Mi Nu v Mating Singh 
L B R 1872-1892, 28. 

Notes.— Ref: 3L /^R175 ( /i R 1892 189f>. 
Vol, 11, 63. 


8. — Ancestral estate — Widower — Wife’s 
mother. 

On the death of a wife the husband is entith‘d 
to retain possession of his wife’s share in ances- 
tral estate whicii has been in thtu separate pos- 
session, to the exclusion of the wife’s mother. 

Mi Tttn Byu v Nga Yan. L B R 1872— 

1802 , 82 . 

Notes.— Ref; L // R 1872—1892. 71; I // R 
1892-1896, Vol. II, 121. 

9. — Wife’s duty. 

So long as the marriage bond subaiatB the 
wife is, by Buddhist law. required to do her part 
in contributing to the Joint-comfort and well-be- 
ing. (SpecmU’ourt judgment in Oivil Appeal Xo 
10 of 18»2, 1, Fol) The husband is the lord of the 
wife. There is no authority for the proposition 
that while the marriage subsists the wlf« is to 
have exclusive posgission of the hashand's 
property or the Joint property. (L B R 1872--. 
1892,19, R.) ffegganZa. y. Mi U. 

L B R 1870-1802 126. 


I Burmese Law ( Husband & Wife ) 

-Ovnid, 

10 —Restitution of conjugal lights-Divore, 

- —Rights of divorce on mere caprice. 

A smt between a Biirman lUiddhist married 

. couple for restitution of conjugal rights willlie 

• This rm.t is not lost by the plaintiff’s tempora-’ 
ry .abauiloument of the defendant for a shorter 
pciiod than that mentioned in Manukye Book 
5, t/hapter 17. Nga Nwe y JKi Su Eta. 

I L BR 1872—1892, 391, 

I Notes;-Ref, 8 L B R 17J, L B R 1872-1892 
607, 6 L B R 87 R B B 1872-1892, 610, B B r! 
1009. Ti ddhist La w— Marriage, 1, T B E 1899 

Law— Divorce. 3, 

11.— Joint property 

A P.urmcRB husband cannot sell or alienate 
toe j un' property oi himself and his wife with- 
I i.t her coirsc nt oi against her will. L B E IS?** 
-IRicA 1 9 Ma Thu V Ma Bu. L B R 1872-^ 

I 1892,578. 

Notes:— Ref I L B 1! H, r B R 1892-1896 
Vol. U. 121, JOS. I L R R 184 D, 2 L B r! 
S'.’l; Fol: 3 L B R 66. 

Burmi se Law ( Inheritance ) 


1. --Divorce of parents by mutual consent— 

^ bull 1 light bf inheritance. 

, Tuc mere fact r f a divorce having taken place 
. brtween t hr p.,rent.s hy muf nal consent, with equal 
diviMon of tic parents’ joint propcrty.accoinpani- 
tsl by the fact that the child of the first marriage 
has, during bis minority, lived with h.’s divorced 
mollicr-doos not divest the son of his ordinary legal 
, right of inlKuitance under Buddhist law express- 
ed m the ordinaiy rule that “ on the death of 
the father who has married two wives in sucoess- 
inn. the child of the first marriage is entitled to 
one Eighth share in property acquired during the 
continuance of the second marriage”, as pr^pound- 
e.i by A’andford, .1 C in Nga Po Tint’s case (B S J 
l«, Maung Ba Kyu v flla Xan Byu. 

L BR 1893-1900, 299. 
S, -Children of father by a first and second 
marrlage-Division of property inherited from a 
grandparent after death of father-Limitation,- 
Where there are ehtldten of one father by a 
first mnriage as well sg by a swopd wacri^ . 


f * ^ f 
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the children of the first marriage, should have 
equal shares with the children uf the second ma- 
rriage in property inherited from a grand parent 
after the death of the father, fflaung Ye v. Ma 

Me: L B R 1883-.1900, 418 

B . — Legitimate child. 

A child begotten in chance intercourse is enti- 
tled to inherit where there are no legitimate 
children, Nga Ka Yin 0 v, Ma Gyi, 

L B R 1872, 1892, 15. 

Notes:- Hef; 2 L B E 54. 

4. -— Mother and children. 

According to Buddhist law on tlie ti<^ath of the 
lather no child other than the eldest can claim a 
share of the inheritance from the surviving mother 
The position of children in ridation to their par- 
ants discussed. L B E l872-hS9z, H9,108, 41, ilcf. 
Mi Sating v Mi Run, L B R 1872-1892, 115. 

Notes:— Kef: U B E 1892—1898. 138, 5H1 L 
B E 1893- 19U0, 585, 2 h B H 255, L 

BE 1872,-1892,212, 255. 

5. — Succession •Parents and children 

On the death of Buddhist parents who have during 
their life-time dividtd the bulk ot their property, 
but reserved a share ioi their own support, that 
share should be dividtd among the children act'- 
ording to the ordinaiy rules of snecession witli- 
out reference to the tact that the pareius li\ed 
or died with any of the cluldun. Ko Ti Ma Bi 
Mating Po V Ma Bat Baing Souk Maung Sh- 
we 0 Nga Ti But, Mi Ba And Ms Gon, 

L BR 1872.-1892, 170, 

Notes:— Appl, L B E 187;f-1892, 191. 

6. — Joint property- Widow-Children by for- 
mer marriage. 

Where a father on the death of his wife marr- 

again and dies, leaving no issue by the second 
wife, the children of the former marriage take 
collectively one eighth share out of the property 
acquired during the second marriage; the widow 
takes the remaining seven shares. (L B ll 1872 
1892, 18, 110, Hef. Mi So v Mi HematTha And 
Nga Emyin* L B R 1872 - 1892, 177, 

NotW**-Eef » L B E l?4| 4 Xi B E im* 
L .i E mm^imh w? b e 
mil ^ 

K 0. 0. ‘ 1^5 ^ ■ 

. '• ^ m"' 


Burmese Law (Inheritance) Gontd. 

7.— Kettima son Thaheta son— Law relating 
to. 

There is nothing in Buddhist Law to render 
a child whose parents are dead or unknown inca- 
pable of adoption. This was an appeal to recover 
a share in the estate of the Pakan Mingyi 
I Kadaw, (deceased). The estate is in the possession 
of the fiist respondent defendant, who asserts his 
light to it as b^iug the X’?Yfb«a(adopted) sion of the 
M iugy i TCadaw.The plaintiff appellant is a relation 
of the Mingyi Kadaw. Held that the respondent 
Maung Kan Gyi was legally adopted as a 
hit iinia sou and as such was entitled to inherit. 
That he did not conduct himself as an enemy so 
^ as to render himself incapable of 

inheriting. And as it was admitted 

that a kittima son would oust the appell- 
ant from H right to succession the appeal was 
dismissed. U B E 1892-1896 Yol li, 22 Ref; L ii 
K 1872- 1892, 25. 

Ma Tin Shwe v Maung Kan Gyi 
U B R 1897-1901 Vol II, 142. 

Notes: -Cited: 2 L E 224, 

8— Child of first marriage. 

Ou the death of the father, who has married 
two wives in succession, the child of the first mar- 
nage is entitled to one-eighth share in property 
acquired during the continuance of the second- 
marriage. Nga Po Thit 

V Mi Theing, L B R 1872—1892, 18. 

Notes. -Pol, L B E 1893 1900, 361; Ref: 
L HE 1893— 1900, 299, L B E 1873— 
1K9S, UO, 2 L B R 174, uB H 1872— 
1892, 103, LB R 1872—1892, 177. 

: 9— Buddhist Law-Inheritance-Son of divor- 

QPd wife— B'ihal relations - Maintenance by father 
— Revival of lost rights^ 

The children of separated parents are included 
; among those children who cannot inherit, and 
no distinction is made between sons aal 
daughters. The mere fact of a father 
to educate or maintain a son Is not suMcjtot % 
revive rights which such son had lost in la# 
intention at the time of his mother^s divtwe^ li Jl 
R 1872-1693, 184, 306 L B E 1893^10^4#^ 
Chan Toon 450, 1); L B R 
Mi San Mm Rhi y Mi Than jD^ U 1 Ii » » 

Hotes.-M! 6 i. B 4 m 1 1, » a jt? 4 , 
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10 — Inht*ntance“~-&h^it.8 oi Wid w d of 
cbildren by former marnages. 

Where the plaintiff ipptllaot tl e thud wih 
(childlessj of her deceased husVa^ <1 sutd bi'. chis 
4ren ly the two former wiitH tci t shauMi 
the estate left at bis di ath and ‘Hr* \ r o t u 
deuce regarding il e estatf of ti * . I tat 

time of, or !un ,, tk o-*, 

either of tht f "i r n ? 

(1) that apptiiai t v-as e» ^ 

fourth «hau t f hf r misband’ y // w f ' 
sessed by lam ar the tune of irr i i t 

a sewn ugh th ar< < f the hi* z ni i 

}oinfly acquired dur rg aer maiiui \ 
the absenct ot t v .i of dei tan a h ( u i 

his third man lag* , bi« hildien i) tia i 

marnagfs shared «q ly poi i/dz .* ta j. < ^ n 
and lettetpufi pi open 3 n mun drerth^ wi 1 \s 
had taken her shait fd) that in cann like tiie 
present one, when pay in pu p rty (hjigtsits 
character dining a marnage, tin prcHuniption is 
that It had becom' hitff xua of that marriage 
The childless Wido\v rvu i ightha of the 

property ai quired during the th 1 marriage and 
onefourth of the propeity bu 1 ^ 

band to the third marriage ine^pfftm 
time it was acquired, (BLR 187*^— IM» 

U B R 1892--.1896, VgI 11, 16‘k I B R 18 > - 
1896, Vol 11,184, TJ R R 1^97~io01, Vol U, 
12$, L B R 1872-1892, 6 L B R H7 >- uq2, 18, 
L B R 189d— 1900, df)!, r B R 1872 1 u 111), 
L B K 1872-1393, 223 L B U 1893 IMOn, 312, L B 
E 1893—1900, 41» U B R RW 1901, Vd 11 79 
1 B B R 161. II B B 1892—1896, Vo} li J02 Ref. 
Ma Ba We V Ml Sa U 2 L B R 174 F B. 

Notes.— Fol 3 L B R 8, Ref 4 L B R HO. 

11 — Crass son— Partition— Right of grand eon 
to claim a share on re-marriaee of grand 1 ither 

The term oram has two distinct meanin^H I( 
applies to all legittim^e natural born childru 
as opposed to adop^* d illegimate childrf n and \ 
means also the eldest legitimate son ( r liaiightt i 
or as has been said iho eldest legitunab cinld. It ih 
in the sense of the eldest son or daugliter th u it is 
generally used in the reported dtoisionB The ( hit st 
bom son is the oram by right, but he dors not 
obtain tbe complete status as such till he att iins 
bis majority, and becomes fft to assume his father’s 
and responsibilities and to sssiit m 
nf m^mmt of tbe 

* Il 


Burmese Law ilnhtrit^i ce 

Ism I 3 estate. It ht bus h he attains 
li mi] rity, or if he is u { oi iK^entto fulfil 
*ic iuuvt coi d.t ms, tkn 1 is s xt y a 
hh tjiu siib]i ct to the same condi u i s, sui cc* ds 
t his position as c/usa it, howe\t! ite’d ^^hon 
iti ims his majority and fulfils the p wi on- 
t u ! s ird tl en dit« before his parentH,! »s \ i siunn 

5 a a lemanis unfilka and the next br'^ther 

u i ot bin ceed to it These principles are consi- 
^ tut w th the pn vious du isioiis, and they recon- 
( lie the rnlings and tfxis which provide for the 
M I lit ion (.1 the Htati 8 ol oiam, in certain circum- 

* » ^s aiid the texts winch distinguish between 
It f7 ind A i/(d h 1 1 hildtuqeven after th'' 'e'l+h of 

» It may als ) be deduced from *he i x that 

* j A hen thf has attained his majority 

death oi his lather that he (an claim Ins 
lu of the inhtiiiance, unh ss the mother 

11 it' t aa Ihere is no authority which reco- 

gmsts t j fit of an oiam son, who is a minor at 
}ist 4 li is h ith to claim fiom his mother a 
'.hau < n 1 t naming majority. The j rincipksget 
f( ri 1 t sK m also to txpLi n the rules concer- 
nir iigl t otgnndchildien, to claim a share 
on l( n of one of their giandpaients 1 
IT' 'sp 2 L I 61 1901 2 LC 207 1 i 

»L( - I i b K J98 2 L BR279 P ' I Li 

124, 1 L H R 101 tfidl Tun Myairg v Tun 

2 LB R 9^^ 

Noiisr-Rcf r B R 1905, 4th Qr., B ddhist 
Law — inheutance 11 

12 -Illegitimate step son 

In th h*!,eree of h gitimate children illegiti- 
mate chd 5U), ireintitled to inherit, (2 I BR 
1S92— iKb Buddhist Law— I eiitance, 141 LB 
R 1872 18* 2, IS hoi ) Step-cbii iron inherit fiom 
t 1 1 \ bU p p m nts to the px< lusion of collaterel 
Hrs. (1 BR 1897—19(1 Vol II, i Ref ) Therefore 

the abot nc<‘ ( f legitimate children a step son, 
Lvongh ill I mate may inherit from a step mo- 
her to the x lusion of collateral heirs Ma 
Bttn HIh V f lungSein Hnan 2 L B R S4. 

NetPS uf r B R 1906, ,3rd Qi Buddhist 
Law Inheritance, 15 

IS Children who voluntarily separate from 
th^ii moth r on her second marnage,— 

When the children of the mother separated 
from her cm the occasion of her second marfiagt 
#pd taj^en il Hr frf thp fp|awit|ip$e ft ^beiv 
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Burmes-a Law (Inheritance)- Oontd. 

parents and for many years continue f« im no 
part of the second family they ai 4»i entilltd to 
claim any share lu t!it prupeit> i n ly aup4in 1 
by their mother and her second h and, (L B 

E 1872— !S92 184, Ref ) Matin|> 5hwe Yan y 
Ma Ngwe U B R 1897-lBlri Voi H, 11* 

Motes -Uiil B K 1897—1901 Voi 11, I7b 

14.-“ Descent ~ Step-children — step grand- 
children Blood relations 

Excepting undivided ancestral proptity, 
the estate of a dt(:ea«td stfp paunt oi ^land-pai 
ent goes by descent to the sU p childit a or sti p- 
giandchildieii m proftiemc to coiUura! relatives 
by hioud Oollatt lal blood iclations oi -(•■nd- 
ants c nsuccKdto an inhLiitance onl} svntn 
am an i o pohsible heirs m the dch ending line, 
fcf i^lsildioa arc treated as t atitled *^omt share 
0 5 ( otance like deeccii iaats bv bn an t in 

Bit t nee of natuial degcuulants, sh , al- 
ants are classed as heirs entitled to blue < i uie 
bond of blood yielding to the mor< unport mt cou- 
sideratiou of having a dtsetnd mt \ 1 u pie 

sentative, Ihe rule as to reaching imu i dance oi 
obtamiiig a vested inliicbtaj pin s i, wbixothi 
cUunants to mbentancf art. of {aiiutnl d ssis, 
that 18 in (1 iff < rent degrees of proiiHpiityb ibu 
dec< astd, J bus, il tbtie is no ntuiei iu i ' a 
grind ciald, all the grcindehiidrim bel< j g i 
same class and are on an tqual footing i hui , 
aliiiongh their parents havi ai d befoie ui tong 
the inhcntance Where « n aie no ehudu 
but 0 ! ly gi ill khildron feurviv i g tlie latter sui - 
ceed on the same fuoting as i h 1 ir< n althoip n 
their parents had di d wdimut rw 1 mg the in- 
heritance or obtaining a vtsle i mkr m, t 
prifieiple of B j idhist law on this point app lu » 
being that this mle is rtq asite oni} wheic i * 
tinciuHi has to be made heiwetn the cbm 
diftti it cl ‘^s 8 ot heirs an I its apphcatnni un 
net t- ai V wi o the n< aiest in irs all stand in tin 
Baim Iftgr t ubdionship to the dfieasf d owner 
of tne estai o b tlivuled (I BE l 8 ho 

Voi Ij 121 I i). Wi Duo Bon V Man eg Fo 
Kywe U B Rlb 97 ^901 Voi II, t >6 

Notes Rtf IT B R 1897—1901 Vti U, 19*i, 
120, 157, 1 1 s U B R 19U, -ird Qr, Budd 
higi law ! i(fd«ince 1 V h U IMb 8rd 
Qnftfb , I nldldst law- 1 him n 15 
0 B E 111 4, Hh Qf Bwl i st -In- 
, I B IJ B E iiOS, m Qi.* 




j Burmese Law (Inheritancel-Confrf. 

hist law-Inhentancf , 7, FolnU B R1897 
1901, Voi II 531 


15— Question whether mere absence of joint 
liring fxeiudts a child or grandchild from mheri- 
I lance Recessity for filial neglect to exclude. 

lh{ Buddhist Code does not give anymeriton* 

I 0118 vab to mire hvnnr together or make the 
j ojpusite btnh ot things a reason for exclusion. (L 
^ r U 1872 1892, 170, L B R. 1893—1900, 299 Bef) 

Xm L trust be some filial neglect to exclude. (XJ 
B B IS 7 1901 68, 12S, 126, U B R 18^3 1896, 

Vul II t >9 194, 110 RU) Ma Tack Maung To 
I vMaNyun U B R 1897-1901 Voi II, im 

j Ni t a. Ref U B R 1906, drd Qr Buddhist 
Law IiiiH ritance, i5 U B E 1904, SrdQr 
I Buddhiibt Law — Inheritance 1. ! 

<'‘~-suitftr <*harp ot inheritance between 
b K * deceased and sons of first wife — 

Ate Uksa acvi &\ L Oksa— Children entitled to 
thiee fourths ot t t piopeity to which they have ]■ 

a double claim and half ot mat to which they I 

have a single elaun. — I 


! 


} 


Tin Buninisi Lawyers reeogmsed the difficulty 
ot trial Uig property acquued by a father by in- j 

lent met dnnrgbiM sci nd m image as either 
otff oiw OI (uil oksa 111 y tht ref ore invented ; 

< s»*(ial rub oi tquaL, isiuii for it, The three \ 

ippliistothe aie' tfksa only. The 
o« itipb iw rij t ( iiildrt n should get three-quar- 
f » fh i Ithe pK p r y to whn h they have a double 
i la n , i,i both fat* ss hi d mother, and 

b dm t vt r'ltheyha single fdaim (L | 

E L i * * , 1" I) luf second wife held !- 

ntnl u t - if btr nushaod's am estral | 

pup iJ (1 . ^ t* ^ overture U B R 

i U B L 18.17-1901. 126, 101, 469, ^ 

Retj h i g fan Gyaw v Ma Balo U BR S 

1897 I 90 i VoUI, 185 . 


17 — Sun fir partition between son of bead 
w , son af d tlaughter of second legidar wile and I 

f slave com ubine— Shares to which eacti Is 
eimthd Burs uihent estate when the per*^ti 
from wiiom tt>t> inherit dies and not when their 
inheritance 18 paititi med — ^ 

Property is acqtiio d by mheritanm not by 
paitition Heirs mhi rit an estate when the |ieJf- 
sori from whom they inherit dies and noi when 
their inaentarn e la partitioned* for the mm 
WJiere theB* k cm® h^ wtf# wtIhOw iOfiiOtte fr« 


4 
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Qoucubme with one son, and one slave concubine 
With one sondhe slave concubine s son is entitled to 
one and a half shares a^jainst the head wife s son s 
^nr shares and fiec coricubme s two shaies 
The system of multipljmg shares explained m s 
2 of the ManuWunnana and s 2^0 of the AtUth 
ankepa followed (I B E 1897-1901 VolII, 113 
116, 126, Eef) Mating Twe v Mating Ating 
0 B R 1897-1901 Vol II 176 

18— Inheritance— II iegitmate child. 

An Illegitimate daughter is entitled to shaie 
half of her fathei s c state with his widow Ma 
Shwe Zi V Ma Kym Thaw 8 Ind Cas 991 

19 - Eldest representative of eldest ehdd i 
ranking with surviving uncles and aunts,— 

In Bnddhist Law a grand child whose parents 
have pre deceased their paients, is entitled to 
rank with the surviving uncles and aunts only if 
he 18 the eldest representative of the eldest child, 
the other grand-chiUren taking only one fourth 
of thftshare that their parents would have enjry 
ed had they survived (/ L B E 198 Pol), Ma 
Thin r Ma Nycin 8 Ind Cas 594 

19a -^Inheritance Child of a divorced couple 
The general rule among the Buddhists which 
ailowi the child of a di voiced couple to inherit 
only frdm one parent, namely the pauii with i 
whom he or she lives, and not from the otht r, is 
not confined to cases where one or oihoi of the 
parents remarries and has issue by the new mar- 
riage I< applies with cc|ua! force to a case where 
the father does not re marry but lives the rest of 
his life with a child by an earlier marriage (4 L 
B E 272 Appr) Ihc mere fact that a daughter 
18 on affectionate terms with her father is not su 
fficlent to establish her contention that the fami 
ly tie giving her a continued right of inheritance 
in her father g estate was kept unbroken after her 
mother « divorce (1 L B R Hi, Etf ) Ma Hla 
Hin ? Mating Chit Po 8 Ind Cas 1202 

20 — inheritance -8uit by eldest son for one 
fourth share— Limitation Act, art. 123 — 

The Burmese Law of Inheritance' inhere it 
eonfliLta with the Limitation Act cannot be en 
forced m theCowts (L Ji R I872-I»9i, 51 L B 
R 1892— 1896 Vol il 9 Eef) Ait 12S of of gch U 
of the Limitation Act applies to a suit by an eld 
wt son for one fourth share ot the estate of jbus 
fatim- and mother, on the mother’s d^th in 


Burmese Law (InheriimceyOonid, 

such a case liiiii*at'on bpgirs to ran from the 
daft of the mothoi’a ^ath (L B R 1893 — 1900, 
416 L B E )893-lo00 626, L K 1872—1892, 
478 1 L 77 R 2-1 I ' ) Maung Po Min v 0 
ShweLti 2LBR1IO, 

21"~Sud b} oiiiiduu against their wiciowcd 
mothu for pioteetion of joint family pioperty, — 

When the mofher is alive the children are not 
entitled to | aiiiiion of inheritance On the mother 
attempting io dienate the property impioperly 
they might possihl} be entitled to sue to restrain 
her tr m parting with it ( L B E 1878—1892, 
108, Rtt ) Mating Hmu v Ma Min Bok, 
U B R 1892-1896, Vol II 174 

22 Exclusion of illegitimate chill — Imper* 
ftction ot birth is not cured by subspquent regu- 
lar union of parents — 

\Mien there aic itgular heus, there would be 
no rtison for admitting an illegitimate heir Ille- 
gitimate gland chilaren aie excluded from inheri- 
tiiuf of grandparents when the latter have left 
hgitima^'c children surviving them Maung Pyti 
V Ma Chit U B R 1892—1896 Vol. II, 141 

Notes —Eef 2 L B E 54. 

28— Children of first wife— Daughter of sub- 
sequ#»nt wife— bhares — 

The plaintiff now respondent, was Ma Mem- 
kale daughter of one of the wives of Maung Tun 
L deceased Maung Tun F left two sons, Maung 
Chit Saya and Maung Aung Tha and a daughter 
Malhm On In his first wife, a daughter Ma 
Mcmkde by a subsequent wife and a widow Ms 
L Ma i\ithout children The questions that 
arose in the case i^ere what was the property 
subject to division, and what share of that pro- 
pf^rty was Ma Memkale entitled to m accordance 
with Buddhist law Ihc Court ot hrst instance, 
folloi^mg ss 7 and 6f> of Book X of the Manugye, 
gave respondent one fourth of the property after 
deducting and adding certain items, and the low- 
er appellate Court found the Dbaramathats eou- 
iiictmg, but considered respondent entitled to a 
fouith share of the pay m propeity 
the rule is to divide the property into four shares 
of which the children of the first marriage re- 
puved two and the child of the next marriage 
and the surviving widow, one each (L B E 1878 
— I89i, 46 96 Bel ) Mating Chit Saya t. Ma 
Mdntok U B R 1892-1896 T®1, m. 
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Notes.— Bef U B H 1892— 1«^6, Vol II 
10^, 2 L B B 174 

24— Prtonty of birt-h— Rights of eldest son or 
daughter passing to next eldest as representative 
of the father or mother ■— 

According to Buddhist law prionty ff birth 
18 recognised and certain duties pass by sucees 
Sion to the next eldest son or daughter The 
following are the principles as to th succession 
of the children on the death of the fatbei hir&t 
The eldest son, if competent is tli i*^ enfative of 
his father and in that capacity is entithd to one- 
fourth of the mherifcant e on the death of the 
father Second Where th re arc both sons and 
daughters the eldest competent son is frtferred 
to any daughter Third The r Msiitm t!d 
est son nr daughter pass to the lu xfc f^ldest as - 
presents tive of the father or m ther* Ma Mya v 
Maung Po Thm, L B R 1 R93— 1900, 585 

Notes.— Kef 1 L B R 158 iLxiA 3 L B R 
2P2 

25— Divorce — Paitition on divorce — 

It is dangerous to hold that an only daughter 
has, after her father’s death and before partition 
with her mother, an interest m the estate cap- 
able of alienation. (L B R 1872—1892, 108 IIU, 
123, Ref:j A woman who has obtained aibvorce 
by a decree of the Oourfc cannot be made to re- 
linquish all her property, the forfeiture of pro- 
perty being a punishment for improper desertion 
(1 Bom 97, Foi ) Maung Po Lat v Mi Po Le 
L B R 1872-1892, 212 

Notes —Ref L B R 1872—1893 265 L B R 
1893— iSOU 295 


26— Succession — Daughter of divorced wife 
-“\Ioint property — 

Where a husband and wife divorced by mu 
tua! consent and the young daughter remainfd 
till her father’s death in the house of hei mother 
and her mother’s second husband and did not 
renew the hhal connection with her own father, 
and where there was no special contract at the 
tune of the divorce to a contrary tfl ct, tht dan 
ghter m not entitled to share in ihf Jfif* tpma 
acquired after the divorce by the fath^ i ami the 
■i»50pd wife Mi Thatk v Mi Tu, 

JL B R 1872-1892 184 

Ktffee* -Appl L B E 1872— M92 IfU Kef, J 
t,$ » 8W, a 1 . 8 R «9, W B I 


K V«1 II 159, no, Ii B R 

1843 1400, ^44 469, U B R 1906 Jtd Qr 
Bud bust Law — Inheritance, 16 1 L BR 
m l BR 1807 -1901 Vol II, 176, 118, 
116 lol 4 L BK 272, 14 Bur L R 286. 
Dim 1 L B R161 

97 — Dtughtci removed from her father’s 
famiR and uontmuouslj rtgident with h«r divorc- 
, ed nil, t her— Rights m fatht-rs family.— 

A child removed trom the father’s family, and 
continuously resident w tb her divorced mother 
after she is of an age wh'=‘ti si ♦ might assist in 
the affairs of her fathd’s f iimly ippears to be 
in the position nearly ot a < hild adopted from 
the fathers family into mother’s family and, 
while she acquires or retains rights m her mother b 
or new family s propeity she loses right in 
. the family whence she (amc. A person is not 
obliged to claim all that b8 is entitled to claim. 

, Mating Hmat v Ma Po 2oft, 

' L B R 1893—1900, 469, 

28 — Share of eldest daughter by second wife.- 

Where there is a son ^'ornpetent to assume 
the parental duty, an eldest daughter by a 86- 
cond wife cannot claim a share m her deceased 
father s estate during the life time of her m >ther 
(L B R 1873—1893 115, Rof:> Ma Me v. Ma 
Myit, L B R 1893—1900, 48. 

29— Btep-daughter— Step mother — Hnapazon 
—Joint property — 

Propfifc^ inherited by a father from his an- 
cestor dm mg marriage is not hmpa on or 3omt 
pioperty of the husband and wife On his death, 
leaving a daughter by a previous marriage and a 
widow the daughter is entitled to one-half and 
the widow to an equal share in deciding such 
a case the Court must be guided by analogy la 
applying the rule prescribed by the Dhammathat 
for the division between a daughter and her step* 
father of propeity inherited during coverture by 
the mother from her ancestors (L B R 187$-* 
1892, 18, L B R 1V72— 1S92, 27, Ref ) 

Maung Shwe Ngon v Ma Min 0^#^ 
L B R 1872-1892, llO. 

Note® -Kef C B R 1^96, 2tta Qr, 
I^w-Divorce 19, L B R 
406 296 U BR1802— 1806, Vtf 
10$, 169, 4 L B E 180, 110^ Lit 

I«9S, 18*. V B R li9T*-«Wlr VA 11 1««, 



I 
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H6; DiRt: L K R 1893-I90(i, 295; Disc: 
L B E 1872—1892, 177. 


80 — Illegitimate daughter — Concubine. - 
Ihe case of the kanina or damsers son is pro- 
vided for in the Dliammathats. although not al- 
ways by mention of the Sanskrit name. When 
the deceased left legitimate children it was held 
that his daughter by a damsel not recognized as 
concubine could not in the property. (L B 
R 1872—1892, 114, 184, I Jb ni 2 Bom 67, 4 
Bom 546, Kef:) Mi* Le v Ma Pauk Fin, 

JLBR i87‘^-l89 4, 225 


Notes: -Ref: L B E 1872 18^*’ J 4 L B 
II 175, U B R i8P2 -1S%. V JI, 145, 


81 — Daughter of divorceri hu b irul and wife 
living with mother and separaii ig entirely from 
her father. — 


Daughters cf a divorced wife, who li\e 
with their mother and do not maintain hlial 
relations with their father, but live entirely 
separate from him, are not entitled to a 
share in his estate when there has been a division 
of property at the time of the divorce. (U BE 
1802-1896, Vol H, 102.194, 628, 110, 15y, U B K 
1897-1001, Vol 11, 104, U‘f.> Ma Pon v Mong 
Po Chan. U B 1 1897 -1901, Vol II, 116. 

Notes-Rel, U B R ia9;-.l901, Vol II, 17C, r 
BR 1906, 3rd Qr Buddhist law— Inher- 
itance. 15, 2 L B K 85: Fob, 4 hB R 


82— Eldest daughtti. claim of to a soa^’c ol 
the general joint estate on the death of the mo- 
ther— Rights of eldest chilli — Claim uf eldest son 
to one fourth share of the mother, when the father 
marries again. 


The hasty abuse of a father on a single occa- 
sion-conduct which was also forgiven ami was 
not made a ground for any public declaration by 
the father— is not such conduct as to dcpiive the 
plaintiff of any rigfits he had. The principle 
that a daughter gets a share on the death of her 
mother and the son on ine death of his father ! 
simply because the daughter and son petfurm the I 
family dutii-s of the mother and tatber ivbpective- 
ly, is not to be found clearly enunciated, altho- 
ugh, as noted above, there aie indn ations of «uoh 
a principle. The son gets the fathers official and 
p«r»>nal belongings when the father dies, md In 


Burmese Law (Inheritance)-C?f^^^<3^. 

a corresponding way the daughter takes her mo- 
ther’s official and personal belonging®; but as re- 
gai'ds the rest, while some Dhammathats are in- 
dehnite, others, notably the Vilasa. Kyetyo, Rasi 
and Dhammathat Kj^aw appear to give rights to 
the eldest child, because he or she is obtained by 
the prayers of the parents in early married life 
and helps the pai exits before other children 
can. Occasional passages, however, put the dau- 
ghter in an inferior position to a son. It may not 
be very clear from the Dhammathats now avail- 
able that a son can claim a one-fourth share fr^m 
his father wl i^ri he lives separately and when the 
father does not marry again, though this has been 
iield; but we do not think it open to reasonable 
floubt that when the father does mairy again, the 
eldest son, especially if he be the eldest child, can 
claim a one-fourth share oi the general j'oint estate 
of the parents. Mating Seik Kaung y Matiiig 
Po Nyein. 1 L B R 23. 

Notes— Ful: 5 L B R 3 H ; Kef: 2 LBU 110, 
2m; 1 L B R 198. 


83 —Partition — Rights of single daughter on 
d.‘atn of fathei. 


^ d.mjhfer, being an only child, if entitled to 
I'l.iiiD a oijH fourth share of her p.irt iits’ joint es- 
tate iiuLii iier mother, when the Inticr ri-raamea 
after the father's death. (L B E 1872 — 1892, 
378, 1 L B U 23, L h R 189.3—1.900. 4&, L B B 
1872-1892, 115, Ref.) Ma Thin y Ma Wa Yon 

2 L B H 255. 

Notes— Cited. 2 L B R 295, 3 L B R 16; Ref., 
4LBR18L 


34i— Partition of property betw on two dau- 
g’'t< r-i sole sncccabors and heirs --Wu jf i ule of 
Whether eqiwPt/ or one of the special 
methods of computation mentioned in the Dnam- 
rnainats.^— If latter which/— lu the absence of 
priMif on this point rule of equality prevalent 
a-*corduig to bcal custom followed. 

When the i iiDa are conflicting and uncertain, 
when there is n j proof as to what Bhammathat 
ought to fyllowed or what rule ought to pre- 
vail. whf n it canriui be shown that a particular 

direction is a iivng r lie and not raeraly a dead- 
h*tter, and when I m ci!cumat«]aces of the case 
lire not such as ate contemplated by the object of 
the rule, the f’ourts may safdly accept a custom 
whirh tin rc3 is a reaso jable amount of evidence 
to establish if such mfitTO w wH h 
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equitabb |)ni)ciplf*8. Then Ij rule (»f Buddhbt 
Law &lK<wri td be opeiaii\t in ii'-peK ot the par- 
titldii ot iiibeiitHnce ^ etwef n two sifters on the 
same footiiijj:, ex( eepfc as iTgaub age, m that of ^ 
eqnahty of partblon. (U B R VoM 

II, i02, 111, Uel ) Ma Po v Ma S ve Mi, 

UBRiSiT- 1901 V01IL79. 

Notes r BR BiOi.VulH. 10/; 

Rti; r B E UOl, Vol 11, 146, 2 L E 

ii 174. 

3S -Position of daughter of divorced wife 
who lives with her mother or mothar’s family aiul 
not her UtLer. 

Tncb I Buddhist law a rliild has no veste<l in- 
terest in t! e father's piuperfj and cann d udeifire 
to prev* i him from dnpt sing of it, a<.d d t? at 
is 80 it H dalieu to Bee wimt right tm »*< c' a ha 
to the proesnds ot the dispos'd or win,*, powtrto 
contri 1 the lather’s dealing uith such pioe» nin u 
any w«y he may thinh fu If the father chose t. 
spend all ihe money obtained by the sale ot hm 
propiity the child could not make him respon 
aible lor its reimbursement, and the fact that in- 
stead of spending the money the father chooses to 
keep it ur to boy propel ty with it so ss to nmke 
the money or the property subject to a different 
rule of inheritance cannot apparently afftet the 
matter. The father might make a gift of such pro 
perty to the person entitled to inherit it after the 
conversion, and the person entitleii to inherit the 
original property if it bad not been converted 
could not prevent him. Thedecrawd Maung Myat 
No left a VI ile Ma Kywe the ddeiident, and a 

daughter by eei, Ma V By we. He had previously 
had otherwises, of wdiora one, Ma Kyi Bii, was by 
mntiml consent divorced some 16 years before. By 
Jfa Kyi Su he had a daughter, Ma Sein Nyo, the 
plainiff, who went to live with her maternal 
grandmother and mother, who, having remarried, 
snbatquently resided in the sume house. Ma Sein 
Nyo never lived with herfather but only visited 
him from time to time. Ail Maung Myat No’s pro- 
perty was apparently acquied before his Marri- 
age with Ma Kyi Hu or after his marriage with 
defendant, llis sister Ma Kaung Uywe jointly 
owned part ot the property. She divided it after 
his kit marriage and by an instrument of transfer 
oonveyed her ibarp to bim and bis wife, the 
deffttdant, partly for fbe parpow of a religious 
trpife, partly in coMMair»ticm of tie payipaat of 
M a gift. »«} tm # 


Burmese Law (lnhtritarkce)-Co«<<J. 

three-fourth aharf of whole estate. The first Court 
gave her a half ahnr, t)f the ancestral property and 
no ah.arc of the hiJtpazon httetpwa property acqd- 
after the marriage with defendant on the 
ground that she had not duly maintained the 
filial relation. Defendant did not appeal and plain- 
tifi appealed unsuccebsfuily. In second appeal by 
pbnntifi, /mW— that plaintiff was not entitled to 
a threeiourths share of the estate as she was not 
brought into the second marriage by the father, 
and probab’} wan not entitled to any share at all, 
the principle of Buddhist law being, in the abse- 
nce of testamentary pi^wcr. that the continuance 
of the family tic for purposes of inheritance 
should be manifested hy plain and unmistakable 
oiitnard signs, and their being apparently no 
clear leason for the distinction drawn as to the 
right of inheritance in respect of ancestral and 
iion-ancestral property ; that, if plaintiff was enti- 
tled to any share, it was not necessarily a half, 
the deceased having left not only a widow but al- 
so a daughter by his last marriage; that t!i^ trust 
property was not a part of the estate subject to 
division; that the property transferred by Ma 
Kaung (lywe was not ancestral but acquired du- 
ring the second marriage; that the current income 
of all propi^riy being hHtj?a:oH leftetpm any 
propoTty I .ued by the expenditure of such in- 
come wuuld »■ the same. (L B Jl 1^/72—1892, 
44, 110, Ihi, I9I. W, r R R 1892-1896, Vol ll, 
HH, Itef). Ma Sein Nyo v Ma Kywe, 

U B R 18.12-1896, Vtl II, 159. 

Notes -Ref: V B E |«t Qr.. Buddhist law— 
Marri igc, 1 ; Rch V R R 1897-1907, Vol II 
116, 126, !hd. 19.1, r B R L906*, 3rd Qr , 
Buddlust Law- Inheiitance, 16, 2 L B R 
174. 

30— -Husband and wife — Survivorship— Suc- 
cession Oertifieate Act. s. 4. 

Husband and wife, under Buddhist Law. at- 
ways take from each other by succession an| not 
by survivorship 1 1 is necessary therefore for iti 
survivor to obtain a certidoate under the Suoeil- 
Sion Certificate Act, before he or she can recdv^cr 
through the Courts debts due to the deo^d. 

(2 Bur L R 50 Ref.) Ma Naw Zt r Ma thet fm 
L B E 

B7 -Buccessmn— DigtHbutlve ilawi amoppl 
widows— Alienation of proporty by# BnddM^ 
V kif q| 
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tbe efltafee of a deceased Buddhist in certain fixed 
shares. 

A Buddhist cannot dispose of his property 
will. Ma Bwin v Ma Yin, L B R 1872— 

1892, 95. 


Not€»-Ref, L B B 1875—1892, 459, L B R 
185.1—1909, 133, U B R 1892-1896, Vol 
11, 93. 


88 Marriage— Kan win. 

The Buddhist Law favours the equality of the 
sexes, and in many ways treats marriage as crea- 
ting a partnership in goods. Kanu in is property 
set apart at the time of marriage by the bride- 
groom or his parents for the joint purposes .of the 
married pair. Where pioperty is not set apart as 
Itanyun but is simply entrusted by the parents to 
the bridegroom to manage, he and the parent 
shall share it equally. It he died without child- 
ren his widow shall take half an<l his parents 
halt (L ^ R 1872—1892, 55, Ret ) Ma Hla 
Ating V Ma E. L B R 1872-1892, 219. 


Notes-Ret r B B 1897-1501, Vol ll, 39. 


89 —Succeasion— Wife’s property inherited 
after raairiage- Close analogy of Burmese system 
with that of Tamil inhabitants of Jafina— The 
question as to the interest taken by a husband in 
property inherited alter her marriage by his 
deceased wife oonbidercd but not decided. 


Burmese Law (Inheriiancei-C^wirf. 

death of the nther eornes np for decision, 

Nga Tun Lti v Nga Po Yank and Mi Min 
Thwe. L B R 1872-1892, 255. 

Notes.*— Ret 4 L B R 110, 4 L B R 189. 


40— Husband and wife— On death of one sue 
cession of other to inheritance. 


The only restriction proved from the an* 
thontios to exists in regard to the general rule 
of inheritance by husband or wife from one 
another relates to impartible immoveable pro- 
perty ^nd not to ordinary partible estate. De- 
COT^ii^ husband or wife may have married before 
or after death of parents but must have surviv- 
ed them so as to be in reach of inheritance “In- 
animate property applies to land among other 
things” (L B R 1872- 3892, 82, 35, 105, 110, 
578 Ref ) Mi Lan v Maung Shwe Daing. 

U B R 1892-1896, Vol II, 121. 


Notes — Ref U B R 1905, 4th Qr Buddhist 
Law Divorce, 19, U B R 1897—1901, 
Vol II, 79, 66, 146, 154 , Fob U Bur L 
/? 91. 


41— Claim of wife to inherit the property of 
her deceased husband, to whom she was unfaith- 
ful. 

I iider the Buddhist law a wife who was 
unfaitl *ul to her dtrn husband forfeits what- 
ever lights she had to mlurit although there may 
have beeu no fmmal divorce. Mating Tok v 
Ma Kin. U B R 1892-1896, Vol II, 116. 


Notes.— Ref UiyU897 1901, Vol ll, 34, 


42— Succession— Act X of 1865. 

The estate of a Burman Buddhist dying in the 
life-time of his wife includes the whole of the 
property acquired during his marriage with her. 
Ah Foon V Mi Anyo E. L B R 1872—1892, 

402. 


48- Power of parents to dispose of their pro- 
perty— Partition— Interest of widow in the fami- 
ly property. 

There is, in the parents, an absolute dispos- 
Bing power of the property of the parents, and 
a psrent may even revoke at any iim^ during his 
child’s life, a present given by the parent to the 
hhild. On the death of one of the parents the 
eldest sofi or daughter ipajv elalpi h|| or her 


The ifurmese rules about women’s sepaiate 
property of difieient sorts aie somehow connected 
with the Hindu Law The closest analogy to the 
j^urmese system is contained in the rules of the 
Tamil inhabitants of Jattna in Ceylon, called the 
Thasaivalamy, compiled by the Dutch rulers in 
A.D. 1907. About these Mr J D Mayne n marks 
that they probably contain the customary law 
of Southern India before British Courts mtrodu^'- 
ed Brahman shastrees to interpiet Hindu Law 
in the Madras Presidency, These rules b*^gm 
by dividing property in hi three classes ; heiedi- 
tary, when brought by the husband; dowry, when 
brought by the wife ; and acquisition, 

if acquired during the marriage. The second 
rule Jays down that property inhenttid 
by the wife devolves like her dowry, 

There are so many resemblances between 
thwe rules and those of the Burmans m to 
induce one to suggest thaf they should be 
ly studied when the question of the TOy!vIn| 
J^pshand'si or wif’s intfrw^ ^ 
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the surviving parent for himself or herself and 
the remaining children. Although without the 
consent of the surviving parent the other child- 
ren cannot obtain their shares, yet the surviving 
parent may, if so minded, partition the inheritance, 
retaining his or her share; and as to the part of 
retained (as the surviving parent’s share) it is at 
his or her absolute disposal. A Burmese Buddhist 
widow has not an absolute interest in the whole of 
the family property on the death of the husband, 
but she has an absolute right in respect of her 
own share and a life-interest in. the remainder, 
and she has not the right of absolute disposal of 
the remainder, but only a power of sale in case 
of necessity. L B B 1872—1892, 108, Ref ; LB 
R 1872-~1^?93, 89, Not Fol.) Ma On, Maung 


Burmese Law (Inherilance)-Oc'nw. 

R 1905, 2nd Quarter, Buddhist law — In- 
heritance, 7. 

46 — Family of chief wife — Family of lesser 
wife. 

Case where it was held that the separation of 
residence affords a presumption that a certain 
Burmese woman had not the status of one entitl- 
ed to share in the inheritance and that this pre- 
sumption has not been rebutted by evidence 
showing a higher status. (U B R 1892—1896, 
Vol II, 194, Cited . L B R 1872—1892, 27, Cited. 
Ma Hmon v Maung Paw Dun. U B R 1897— 
1901, Vol 11, 138. 

Notes.— Ref. U B R 1910 3rd Qr Civil 42 ; 
iixpl. U B R 1897— 1901, m 


1 

i 



Pya Gyi and Maung Gyi v Ko Shwc Ko Tha 
Dun, Ma Wamg and Ma Bwin. L B R 1872 

—1892, 378. 

Notes.— Ref: 2 L B R 255, 110, 1 L B R 23, 
4 L B R 128, L B R 1893-1900. 812, U B 
R 1892— 1896*, Vol II, 138, 171, 4 L i/ B 
266, U B R 7892—1896, Vol II, 400, 581, 
14 Bur L R 205=4 L B R 12b. Not Fol. 
L B R 1893—1900, 65 ; Fol 2 L B R 167, 
4 L B R 287 ; Cited, 3 L B R 16 , Cited 
k Reb on, 1 L B R 50. 

44 — 45 — Husband and wife dying without 
issue— Rights of inheritance to estate ot — Divided 
and undivided ancestral estate. 

Held^ih&t (1) on the death of a husband or wife 
without children, the survivor succeeds to the 
whole of the deceased’s estate, including the right 
of the deceased to a share in undivided ancestral 
property. (2) The survivor can enforce partition 
and obtain the deceased’s share. ('S) If he does 
so, on his death, his natural heirs alone succeed to 
the property which fell to his share on partition, 
(4) If he fails to do so, on his death his heirs are 
entitled to enforce partition and to obtain 
two-thirds of the share of the first deceased, 
whose natural heirs succeed to the remainder. 

B R lb92— 1896, Vol II, 12l, 184, U B R 1897— 
1901, Vol. II, 79, 8 W R P G 1 Ref. L B R 1896— 
1900, 6.94.). Maung Walk v Maung Nycin. 

U B R 1897-1901, Vol II, 146. 

Notcs.—Rei: U B R 1897—1901, Vol II, 169, 
0 ±5 R 1907, 2nd Qr Buddhist Law — In- 
heritance-Pre-emption 1, 0 B E 1906, 
4feh Qr. Buddhist law - Divorce, 19, 0 B 


47 — Position of concubine or lesser wife liv- 
ing along with head wife, and of child of such 
concubine living with father — Apparent principle 
of Buddhist law with respect to marriage. 

Effect of subsequent regular marriage after 
death of head wife on position of offspring of 
concubine or lesser wife. that such off- 

spring IS not the son spoken of in the Dham- 
mathats as brought by the father with him when 
he contracts a second marriage. Share of such 
offspring seems to be provided for by the rules 
relating to the case of a head wife with a 
free concubine or lesser wife, (r B R 1871 
—1892, 226, U B R 1892— 1896, Vol II, 194 Ref.) 
The provisions of Buddhist law which come near- 
est this case are those relating to a head wife and 
a free concubine, and a superior and inferior 
wife. The former are a hiitle complicated by 
the introduction of slave concubines, and, any 
way, the differeuce between the shares in the 
two cases is insignificant, only about one-thirty- 
fifth, so that the proportion of three to two may 
be accepted. Ma Shwc Ma Hlaiug, 

U B R 1892.1896-VoI II, 145. 

Notes.— Ref. U B E 1897—1901, Vol II, 48S; 

Fol; 0 B R 1910, 8rd Qr Civil, 42. 

48 — Exclusion of husband from shares in es- 
tate of parents— Law when wife predeceases her 
parents. 

If a person dies, leaving children, before the 
death of his or her father or mother the children 
are entitled to a share in the grand parents’ estate 
and their surviving parent is excluded, (0 E 
1897—1901, Vol. II, 146, Ref. Naung te t 
Ma Kyu U B R 1897-1901, Vol. Il, 169. 


0 r, c 65 


! 


5 1 




51— Se<’^nd wife. 

When a husband dies, a second wife has a 
right to share with a first wife in the property of 
her husband, although none of it bad been ac- 
quired since the second marriage. Her share in the 
joint property of the first marriage will be one- 
fourth as compared to tbree-fourths falling to 
the share of the first wife. Mi Ka v Maung Thet 


Notes,- Ref., U H R 1897—1901, Vol If, 167, 
172. 


55 -— to share of inheritance before 
death of both parents — Waiver of interest in 
portion of estate by surviving parent. 

It appears clear enough that the parent can 
only give the children property of which he or 
she is in possession. As in the case of any other 
gift, delivery is essential to its validity, and pos- 
session cannot be conferred on the child when the 
possession of the property is not in the parent, 
i^urviving parent cannot give one heir status 
to sue anc'tbev for share of inheritance with.. 


L B R 1872- 1892, 6. 

Notes— Ret, 4 h, B. R. no, 2 L, B.R. 174, X.. 
B. R. 1872— 1892, i03, U. B. R. 191o, 3rd Qr., 
Civil, 42. 

52— biiceession— Right of par^snts to a share 
of the property ol their deceased children where 
such parents and children jiave been living 
together. 
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4j9-Second wife entitled to share in inheritance 
with first or chief wife when she has clearly the 
status of a wife. 


A voife of a distinctly infierior class, who is in 
the position of a concubine and who has a sepa- 
rate establishment, has no claim to inherit a 
share in her husband’s estate; but the mere fact 
that she lives in a house separate from that oc- 
cupied by the husband merely raises a presump- 
tion that her status is inferior, the presumption 
being not conclusive but rebuttable. When the 
husband has lived indifferently with both his 
wives and when neither of them can really be 
considered as having lived separately from him, 
the status of both wives seems to be precisely the 
same though one may have been the first or chief 
wife-CU B R 1892—1896, Vol II, 194, U B R 1897. 
— IDOl Vol 11, 138. Expl. 

Ma U Byu Y Ma Hmyin, U B R 1897— 1901 

Vol II, 160. 


Notes -Ref: U B R 1910, 3rd Qr, Civil, 42. 


50 — Property inherited by husband during 
marriage— Interest of widow — Widow share in 
the joint property. 

In property inherited by a Burman Buddhist 
during bis marriage, the interest which his widow 
takes, when children of the marriage survive 
their father, is the same as her interest in her de- 
ceased husband’s share of the property jointly 
owned by him and her, I e, a life-estate with a 
power of sale in case of necessity. (L B R 1872 
1892, 108, 378, 4 L B R 189, jtief. Ma Nye v 
Ma Yauk. 4 L B R 256. 


Burmese Law (Irheritance) Conxi. 

The general rule that property shall not ascend 
is laid down in the Manu Kye Dhammathat, 
Book X, ss. 1, 18 and 19, but the rule is not 
without exceptions. Where, after separation from 
his adopted brothers and sisters, an adopted son 
lives with his adoptive mother, such mother 
succeeds to his property on his death to the ex- 
clusion of bis adopted brothers and sisters. Mi 
San Hla Me v Kya Tun L B R 1893—1900, 

116. 


53— Manugye Book X, s. 29 — Ascent of 
property when there are no direct descendants. 

On the death of a person who leaves no survi- 
ving husband, wife, or direct descendants, his 
parents succeed to his estate in preference to 
all other relatives. U B R 1892 — 1896, Vol Jl, 
184, L B R 189,5—1900, 116, 524, U B R 1897— 
1901, Vol IX, 109, 111,66. Ma Po Hmon v. 
Maung Kan, U B R 1897-1901, Vol. 11, 157. 

Notes.— Fol. 5 L B R.231. 


54. — Authority [of Manugye Dhammathat 
I^Rook X, s. 62, denied — Inheritance ^can ascend 
when there aie no descendants. — 


rnd#»r ordinary circumstances s, 62, Book X, 
of the Manugye Dhammathat is unsuited to the 
conditions of modern life. The rule laid down 
in Upper Burma Rulings, i8P2 — 1896, Vol ll p, 
184. namely, that ‘‘when it cannot go by ^descent 
the inheritance is allowed to ascend” must be 
taken as a settled principlej.of law an Upper 
Burma. U B R 1892-1896, Vol II, 184, Ref. 

Ma Sa Bwinsv. Ma Thi,: U B R-1897-1901 

Vol. 11,111. 
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out being in position to put former in possession 
of share to be claimed. 

Maung PoSautig v Ma NgweSu. U B R 1892 
-1896 Vol II, 138. 

Notes— L B B 1872—1892, 115, 578, Ref. 

56. — Inheritance- — Absence of descendants, 
husband or wife — Preferential riarht of parents 
to succeed —Exclusion from inheritance-Proof of 
deliberate neglect of ordinary duties of affection 
and kindred necessary. 

Where a deceased Burman Buddhist has no 
direct descendants and leaves no surviving hus* 
band or wife, the parents should inherit to the 
exclusion of all other relatives. (L BB 1893— 
1900, 524, U B B 1892-1896, Vol il, 184, U B 
R 1897—1901, Vol Xi, 157, B,ff.) When desertion 
and intentional and deliberate neglect of the 
ordinary duties of affection and kindred are 
proved against any one claiming to inherit, his 
or her right of inheritance is, under the Burraan 
Buddhist Law, lost. 9 Bur L R 88, 11 Bur L B 
228, Ref. ^ 

5 L B R 231 = 9 Ind Gas 44?2. 


Burmese Law (Inheritance)-6Wd* 

of deceased, indicating a severence of the family 
bond, evidence of that kind may safely be put- 
aside and left out nf account. Mating CMt 
Kywi» V Maune Pyo. U B R 1892— 

1896 Vol II, 184. 

Notes-Eol 2 L B R 174, 6 LB R 231; Ref. U B R 
1902—1903, Vol II, Probate and Admini- 
stration, 7 U BB ltj97— 1901, Vol II, 
111,146, 157, 164,172; Dist; U B R 1897— 
1901, Vol II 126, 131; Cited U B B 1897 
— 1901, Vol II, 131. 

58 — Ascent of inheritance when it cannot go 
by descent— Parents preferred to brothers aud^ 
sisters and grandparents to uncles and aunts,— 

The Buddhist law is opposed to the ascent of 
inheritance, but when it cannot go by descent 
the inheritance is allowed to ascend, first to the 
father and mother, and, failing them, to the first 
line of collaterals, and, in the absence of heirs in 
that degree, to the grandfather and grandmother 
and next line of collaterals. U B Cir. No. 76 of 

1896 Pol. Maung Shwe Bo v Baung Pya* 
LBR 1893-1900, 624. 


57.— Jointly acquired property— Payin pro- 
perty or property anterior to second marriage— 
Step-father’s claim to estate of deceased wife, 
and to estate of deceased stop-daughter— Claim 
of paternal relatives to latter.— 


Notes:— Bef: U B R 1897*1901 Vol. 11 146. 

59— Suit for possession of land— Heirs on 
either side being uncles and aunts or their repre- 
sentatives — Shares to which each entitled. — 



Meld that as in this case Ma Pin Nyein 
admittedly had every-thing and defendant no- 
thing when she took him as her second husband, 
and as the property in dispute was land acquired 
by transfer of the proceeds of disposal of other 
land, the presumption was that the original fund 
was preserved, the object of investment only 
being changed and that in the absence of proof 
the burden of which was on defendant, there 
was no necessary presumption that any of the 
property was lettetpwa or jointly acquired after 
the second marriage under bhe oircnmEtances. 
Meld^ also that the step-father had no good 
claim as against the relatives of the father of his 
step daughter to the estate left by the latter. 
In the absence of a husband or descendants the 
estate of the step-daughter must ascend, and her 
father being dead, must go to the nearest colla- 
terals. The uselessness in general of evidence 
of the performance of death-bed attentions and 
funeral obsequies pointed out. When ; there 
had been no deliberate and intentional ■ neglect 


Plaintiffs-apppllants sued for possession of 
six plots of land measuring 80 acres to which 
they alleged they were entitled, as heirs of Tun 
Maung, deceased. The Court of first instance 
dismissed the suit on the grounds that defendant- 
respondent, as the uncle and guardian of Tun 
Maung and as having paid his funeral expense 
was entitled to inherit on Tun Maung’s death to 
the estate he left. On appeal the District Judge 
confirmed this decision. The principal facts wete.*- 
(1) That the land in question came from Tun 
Maung’s maternal grandfather and was in fact 
his mother’s (Miyan Gyaw’s share of the linheri- 
tance, which, on the division after his mother’s 
death, was put down as his share; ( 2 ) that at ^ 
this time Tun Maung’s father, Yan Aung, was 
still alive and consequently that the land in 
question, his wife being dead was his property, ^ 
till he died, when it became that of Tun Maung, 
the only, or only surviving, son of himself and 
Mi Yan Gyaw; (3) that from, 'or [very soon after, ^ 
the partition the land in question came into« the ' 
possession Of defendant-respundent on behalf of 
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Tun Maungj then a minor, and that he has ever 
since enjoyed the usufruct of it; (♦) that Tun- 
Maung lived partly at least with defendant- 
respondent when not in Lower Burma. Both 
parties olaimed to have paid tho funeral expen- 
ses aud defendant-respondent also alleged having 
paid Ks. 112 during lun Maung’s life-time to pay 
for his journeys to Lower Burma. The Lower 
Courts held that it was not proved that plaintiffs- 
appellants paid the funeral expenses, and that 
it is proved that defendant-respondent did. On 
this point it was clear from the evidence taken 
on commiss^n that the funeral expenses were 
met by confributions from the relations who 
happened to be at the place in Lower Burma, 
where Tun Mauug died, including plamtifi-ap- 
pellant Tun Aung, and by the people of the 
village. Held — that defendant-respondent hav- 
ing for many years enjoyed the usufruct of the 
land in question, could not be allowed to plead 
payments on deceased’s account as a reason for 
refusing to share the inheritance with any person 
who might be entitled to share it. Held also— 
that Tun Maung having inherited the land on the 
death of his father, his relatives on his mother’s 
side had just as much right to inherit as those on 
his father’s. Held also-that the plaintiff-ap- 
pellants represent an uncle and an aunt and are 
entitled to two shares out of six, the remainder 
being the shares of the remaining four uncles 
and aunts or their representatives. U B jtt 1892- 
189d, Vol. II 184; U B K 1897-1901 Vol. II, 
111, Ref. Maung Tun Aung v Maung Yan 
Pyo U B R 1897-1901 Vol II, 172. 

Notes:-Dist U B R 1905 Ist Qr. Buddhist 
Law Inheritance 5. 


60— Step-grandchildren-Original 

property-joint living. - 


and joint 


Where the question was, to what shares, if 
any, of the original property of Maung Tun and 
of the iointly acquired property of Maung Tun 
and Ma U, the plaintiff-appellant, Ma Kyi Bynn 

was entitled to, feid that the appellant Ma Kyi 

Nyun was entitled to a share in the estate of 
her deceased grand-father, whether original or 
jointly acquired, with her step-grandmother. 
JSfeid, also, that under the cironmstanoes stated 
the share of the grandchild in jointly acquired 
property is oue-eighth. that the 

weight of authority inclines to the position that 
the pandchilds share in the original property is J 
oi»e.haJf.7 Oal 463 U B B 1892-181(6 Vol XI ^9 








184; U B R 1897—1901 Volll, 122. Ref. 

Ma Hnin Dok v Ma U. U B R 1897- 

1901 Vol II, 126. 


Notes.— Rf^i' U n R 1«97: 
176,185, 


= 1901 Vol 11. 164, 


61 — Brothers and bisters already divided-Estate 
of divided decepsed sister — Equal rights of elder 
brothers or sisters on failure of younger brothers 
or sisters— Exclusion of children of brother 
predeceasing his divided deceased sister. — 

It is a principle of Buddhist Law that only 
those closely related should inherit ( see Dham- 
mathatbyaw, s. 378, Digest ) and that relations 
of the same degree should inherit to the exclusion 
of those of a more remote degree, that,for instance, 
children should exclude grandchildren. There 
are certain exceptions to this rulp ( p. y , in cases 
where there has been no division ). In such 
ca^es elder brothers within reach of the inheri- 
tance would share equally, and one brother so 
within reach dying before distribution, his child- 
ren ’^uld take per htirpes and not per capita. 
In caws where there has been division, however, 
if the eldest brother predeceases his sister, his 
children cannot succeed to her estate where 
there is a surviving second brother; 
the surviving second brother is the sole heir. In 
the case of brothers and sisters already didded, 
the elder brothers or sisters inherit only on failure 
of younger brothers or sisters; but the second of 
such elder brothers or sisters would not exclude 
one older than himself or herself. The principle 
that property does not ascend, does not operate 
in such a case, the eldest is not barred from 
equal rights with the second. Mating Hmaw 
V Ma On Bwin 1 L B R 104. 

Notes:— Fol: 5 L B R 70, U B K 1905, 1st 
Quarter, Buddhisht-law-lnheritance, 5; 
Lited, 2 L B R 292; Ref L Overruled, 1 
L B R 188. 

62— Partition of property between grand- 
children and step-grandparent— Attathankepa, 
8. 226— Manu Gye X, 21.— 

On the authority of s. 226 of the Attathankepa^ 
grand-children are entitled to inherit specified 
shares of the estate of their grand-parents. L B 
R 1893—1900, 299 L B R 1872-1892, 37 Ref. 

Ma Sa V. Ma That Know U B R 1897. 

-1901 Vol. II, im 

Noteis.*- Ref: U B R 1897—1901 II 
m, 193. . 
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63 — Claims to estate of deceased by widow ; 
and by grandchild descended from former wives 
who had been divorced or separated from— Diver- 
sity of rules — Paying property— Meaning of. — 

Held that as it was not proved that any of 
the estate was paym of the grand-father in the 
time of the grandmother of the grand-children, 
the widow alone was entitle*^ to the property. L 
B K 1872—1892, 184, 223, U B R 1892—1896 Vol. 
11, 103 Bef. Mating Kya Nu v Ma Bwin. 

U B R 1892—1896, 110. 

Notes:— Ref: U B R 1852-1896 Vol, II, 116, 
193, 

64 — Absence of joint living-Ground for ex- 
clusion from inheritance of children, grand- 
children and step-children. — 

Mere absence of joint living is not sufficient 
to exclude a child or grandchild from inheritance 
and filial neglect must be proved. The same rule 
applies to step-children. U B R 1897—1901 Vol 
II, 193, 379, 66 Fol. Mating Kyaw Yan, Ma 
Mein Ma Gyi, Mathet Tu, Ma E Me, Mating 
ThetPon, U Bya,Ma E Myein. Maung Shein 
V Maung Po Win and Ma San Me. U B R 
1904 3rd Qr. Buddhist Law 1. 

65, — Share of grand-daughter in her own 
grand-parents’ estate as against her step-grand- 
parents. 

As against the step-grandparent the grand- 
child IS entitled to one half of her own grand- 
parents’ estate. ( U B R. 1892 — 1896, Vol IT, 
121, i71, 184; U B R. 1897-lyOl, Vol. ll, 126, 
Mt ), Maung Rado v Ma Kyin. 

U B R 1897-1901 Vol. II, 164. 

66, — Parents predeceasing grand -parents— 
Grand-children representing deceased parents, 
Shares of. 

Among grand-ohildren whose parents have 
predeceased their grand-parents the only one 
who ranks with the surviving uncles and aunts 
is the eldest representative of the eldest child ; 
the others only take one-foui th of the share that 
their parents would have enjoyed had they sui- 
vived. ( 1LBR50, 23, 93,1904, Oban Too’a 
Rulings 233, 418, 1 * B i? 1872-1892, 685, Ref ). 

Ma Saw Ngwe vMa 
Thein Yin. 1 L B R 198. 

Ifotcs.— c Cited, 3 L B R, 219, 2LBi2 292; 

P ol, 3 L .B ^ 8 ; Ref; 3 L B R 66.) 
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67. — Partition of property — Intestacy — Tes- 
tamentary disposition — Gift without possession 
— Shares amoung grand-children 

The finding of the lower Courts that a Bur- 
man T^nddaiat has no power to dispose of pro- 
perty by wdl as she pleases is upheld. The Court 
refused to uphold an alleged deed of -gift made 
by an old woman shortly before her death pur- 
porting to convey all her possessions to one 
member of the family with whom she was living. 
Lnder Burmese Law delivery of possession is an 
indispensable condition to the validity of a gift. 
Ma Thi y Ma Nu. L B R 1872-1892, 70. 

Notea. -Doubled, U B R 1897—1901, Vol. 

II, 62, U B R 1892— 1896, Vol. II, 661). 

68. — Adopted children— Effect of separate 
living from adoptive parents— Adopted child also 
a blood relation — Adopted child returning to 
house of natural parents. 

Manukye, X 5—26. — A Burmese Buddhist 
cannot disinherit his or her children, whether 
adopted or natural. As regards Ueittma child- 
ren, the Manvliye and the Attathanliepa do not 
explicitly require joint living of parents and 
children where there are no direct natural 
descendants. The requirements of residence 
might be more safely relaxed in the case of an 
adopted child who i« also a blood relation. ( L 
B R. 1872-1892, 8, 191, U B. Circulars, 35 of 
1893, Ref. ) The strict letter of the 
Dhammafhats is not to be taken as the present 
rule of law in this matter. Customs and condi- 
tions have modified the ancient rule ; and there 
should be some libei’^hty of construction in ques- 
tions concerning the maintenance of fthe bond 
lormed by adoption. Where, therefore, an adopted 
child who was also a blood relation went to live 
in her natural parents’ house, but maintained 
her relationship with her adoptive parents, held 
-that she did not forfeit any rights that by 
adoption she may have acquired. 

Ma E V Maung Shwe Kaing. 
L B R 1893-1900, 520. 

69. — Adoption — Gift — Proof of possession— 
Widow’s right of disposal of her share of 
estate. — 

A liittima adopted son takes the position <ff 
natural son when there are no ' natural ehiidren. 
On death of father leaving widow with eldest 
mrath&> son and no other ehildrm the widow 
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has an absolute right of disposal over her share 
of three fourths of the estate ( L B R 1872 — 
1893, 108, 878, Ref ) Mautig Sa So v Ml Hati. 

U B R 1892-1896, Vol II, 171. 

Notes —Ref U B R 1897—1901 Vol II, 
164 

70 — Adopted child — Rights of— Whether ex 
tend to collaterals of adoptive parents 

Under the Budd>>ist Law, the nghts of inheri- 
tance of an adopted child are not Umited to 
inbentance from his or her adoptive parents 
but also extend to inheritance from their colla 
terals Ma Thaw v Ma Sein, 5 L B R 89 = 

8 Ind Cas 716 

71 — Manugye Dhammathat Book X, s 29- 
Manu wunnana, s 46— Dbamma Vilas 1 s 68 — 
Adoption. 

Adoptive parents stand m the same position 
as natural parents and have th#» same rights so 
long as the relationship constituted b} adoption 
subsists, also parents are entitled to inherit in 
the absence of direct descendants. L B R 1893 
—1900, lid, Ref Ma E Dok v Maung Ngwc 
Blaitg U B R 1897-4901 Vol II 109 

Notes— Ref 1 HR 1897— 1901, Vol II 167 

72.— Adoption 

An adopted child by mairying and living 
separately from bis adoptive parents does not 
by the mere fact of marriage forfeit bis rights of 
inheritance m his adoptive family But the bur- 
den of proving that he has performed the duties 
necessary to be performed by an adopted child 
will be thrown upon him, and, m the absence of 
such proof, the Courts will disallow his claim to 
inhentr Mere occasional assistance on the pait 
of the adopted child is not sufEcient to preserve 
his nghts of inheritance Nga Min Gyaw v 
Me Pi. L B R 1872-1892, 8 

Notes— Ref L B R 1872—1892, 2i6 U B R 
1897— 1901, Vol II 135 L BE W2— 
1892, 191, U B R 18^2—1896, Vol II, ^2, 
L B R 1893—1900, 620 

78— Partition of property— Laws lelating to 
shares awardable to children and adopted child 






Burmese Law {Inherilancei-Cfew^d. 

This appeal is based mainly on the grounds 
that the property m dispute is httetpwa 
property and not the attetpa 

property of the defendants mother and that 
the law as to share, awarding plaintiff only one 
fourth, has been wrongly applied The plaintiff - 
appellant is the daughter of Maung Tha Po, and 
the defendant lespondents are the (adopted^ son 
and daughter of Ma Kywin Maung lha Po and 
Ma Kywin married 25 years or moie ago, having 
at the time the aforesaid children. Maung Tha 
Po had no property, Ma Ay win owned the land 
in dispute Ma Aywin died shortly before 
Maung Tha Po Maung Tha Po had no property 
when he married Ma Kywin and when divorced 
j on two occasions by her, received only small 
I money payments and no shaie of land The 
lowei appellate Court held that the money with 
which the lands were redeemed could not have 
been common property of husband and wife, and 
came to the conclo'iion that the lauds were the 
paijm property of Ma Kywin and granted plain- 
tiff a onefourth share as the defendants had 
admitted plaintiff’s claim to that share, though 
otherwise the plaintiff s claim would have been 
rejected Held — m second appeal, confirming 
the decree of the lower appellate Court that the 
lands in question were attetpaoi payui property, 
Held^ further that the one fourth shaie which 
the defendants were willing to allow the plain 
tiff was all she was entitled to U B R 1892 — 

189o Vol II 184 Dist Ma Liu Si v Mauug Wa 
Yon U B R 1897—1901 Vol II, 131. 

74 — Adopted son — Adoptive parents- Natu- 
ral parents 

Although the plain rule of law is that a 
liedtma son living apart from his adoptive 
parents loses his claim to inherit their estate, 
yet it 18 to be construed with due regard to the 
circumstances of each case, and if it is shown 
that, though living separately, the adopted son 
maintained the tie of relation with his adoptive 
parents, he would not be excluded from the 
inheritance. XJ B R 1892—1896, Vol II, 22, X76, 
L B R l/?72— 1892, 8, 191, Ref Maung Shwe 
Thwe r Ma Saiug U B R ^ 897— 

1901 Vol n, tU. 

Notes.— Bet U B R I ^06, 3rd Qr Buddhist tm 
i -^Inheritwoe, 16 
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75* — Adopted child— Second wife 
A second wife has a right tq share in the pro- 
perty of a deceased husband with a first wife 
and an adopted daughter, although the property 
had been altogethei acquired before the second 
marriage was contracted { Special Appeal No 
2 of the 4:th Qr of 1871, Fol ) The publicly adopt- 
ed child stands in the same position as regards 
inheritance as the natural child Where the 
mother dies, an only daughter is entitled to her 
mothei’ri personal belongings and also to one- 
fourth share in the family property while the 
father lives, and on the death of the father to 
three-fourths of the remainder The father’s 
second wife will be entitled to three-sixteenths. 
Ma Gun v Ma Gun L B R 1872—1892, 33 

Notes.—Ref I B R 1892— i89dVol II 153, 

L B R 1872-1892, 10-1. 

76 — Adopted son — fceparation --Undutiful 
conduct 

The question whether an adopted son who 
for many years has lived apart from his adoptive 
father has been guilty ot suck negligent 
and undutiful conduct as to disentitle 
him to inheiit is one of evidence ( L B B 1872 
— 1892, 8, 170, 154, Bef ) The burden of show- 
ing that he had not been undutiful lies on the 
adopted son because of his separate residence for 
so man> years Such burden would be discharg 
ed by givmg proof that the father, near his death, 
acknowledged him as his adopted son and that 
he acted as such, without dispute, in performing 
the funeral A man must not be disinherited on 
mere suspicion or ambiguous evidence 

Maung Po Sein v Maung In Dun, 
L B R 1872—1892, 191 

Notes —Ref U B R 1897—1901, Vol. 11,136, 
b B R 1892—1896, Vol H, 59, 22, L B 
B 1803—1900, 6f0 

77 — Shares of elder and younger brother— 
Adoption-Shares of adopted and natural child — 

Where land was taken m mortgage and was 
let out to tenants by one brother or the other, 
aud further advances on mortgage were made 
sometimes by one brother and sometimes by the 
other, the general presumption fiom the circum 
stances is that all the immoveable property be- 
longed to the loint estate, and the clearest proof 
I# that any dt it was ownqd 


Burmese Law (Inheritance)-C'onirf. 

and was separate property. All the immoveable 
property ought to be dealt with on the same prin- 
ciple and it IS clear that there is every reason to 
belie VO that the whole of it was lOint, and that 
the evidence that one brother rather than the 
other had most to do with any portion of it at 
any particular time, practically proves nothing 
contrary to the general ownership in common, 
lu this case what were virtually two suits for 
partition were dealt with in one action. Plaintiff, 
Ma Gyan, claimed the shares of her father, Maung 
oan Aung in the undivided estate of himself and 
his elder brother, Maung Kywin, first defendant; 
the question m this first case was whether cer- 
tain parcels of land belonged to the common 
estate or were the separate pioperty of one or 
the other brother and it was held m second ap- 
peal that the same principle must govern all the 
Items in dispute, namely, that, as there was a 
joint estate of which portions were alternately 
dealt with by one brother or the other, there was 
no presumption from such dealing at any parti- 
cular time that there had been a permanent se- 
paration of interests, but on the contrary the con- 
tinuance of the unity of the estate must be pre- 
sumed in the absence of clear and distinct proof 
the other way ot which there was none it was 
agreed in the Courts below that the respective 
shares of the cider and younger brother were to 
be calculated in accordance with s 163 of the 
Attathunkejja Dhammathat^ namely, 437/729th8 
and 292/7<29ths. In what may be called the se- 
cond case, the questions were whether Ma Gyi, 
the daughter ot Maung Kywin, had been adopted 
by Maung San Aung, whether that adoption con 
tinned up to the time of Maung San Aung’s 
death, and if so, what share ot inheritance Ma Gy i 
was entitled to As to the first point, Ma Gyi was 
taken by San Aung as an infant on her mothei’s 
death. No formal document was drawn up, 
but as the paients were brothers th.s was consi- 
dered natural enough There was evidence that 
the child was brought up as daughter of the 
house, she never returned to her own father’s 
house, and it was held that the arrangement 
would never have been allowed unless it was a 
UUima 01 lull adoption. With regard fcot^hq 
second point Ma Gyi married and livodin a 
different house from oan Aung, but the reJidepCes 
wero close together, and there was no evfdehcenf 
interruption of filial relations. It wae therefore 
held that the continuance of the edo|^||re s^fe 
mhst be presumed 9^ a qhitd of 
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own, the plaintiff Ma Gyan, a good many years 
after Ma Gyi’s adoption, Maung San Aung might 
have wished to set aside the adoption, and this 
he might possibly have done by making suitable 
provision for Ma Gyi on her marriage, or by ar- 
rangement with her own father, or by otherwise 
coming to an agreement with her in settlement 
ot her claims to inheritance, but, as he had done 
none of these things, the adoption must be treat- 
ed as still subsisting. The requirement in the 
Dhamrnathats as to joint living must receive a 
reasonable construction adopted to the changed 
aonditions of modern times in the country, the 
object of the requirement doubtless being to 
provide a rough and ready means of settling 
questions of disputed succession turning on the 
unbroken maintenance of the family tie The 
real issue for determination in such cases is 
whether the surrounding circumstances proved 
to exist, establish an intentional severance of the 
family tie or not. The Bnddhist m practice has 
no testimentary power which would prevail ag- 
ainst the established rules of inheritance and 
consequently the conduct of the several parties 
in their lifetime is of the greatest importance as a 
guide to what they intended t heir respective 
relations should be in respect of rights of inheri- 
tance upon the death of the owner of the property 
to which contending claims are made. (U B R 
1892—1896, VA.II, 2 iJ Ref.) 

Ma Gyan v Mating Kywin. i 
U B R 1892-1896, Vol II, 176. 

Notes -R^f: r B R 1697-laui, Vol If, 135 . 

7 8.“0iaim to share of joint property of brother 
and sister working together, both being alive- Law 
of inheritance not applicable. 

This suit was brought by a young woman 
against her brother and his wife for a third of 
thur property. Her parents died when she was 
a little girl, and her brother kindly brought her 
up and took care of her, and she gave some help 
work as a toddy-tapper. Jn return for his 
kindness she has thus put him in Court. The 
parents not only left no iproperty, but ev*en died 
in debt, and the plaintiff’s brother had that bur- 
den to discharge in addition to her maintenance. 

second appeal, reversing the decree of 
the Courts below, that Buddhist law was inap- 
plicable, the suit not coming under the law of 
inheritance, but being in fact of tlie natuie of a 
qWm to a share cf the profits of a partnership, 


Burmese Law 

tile existence of which was not proved, and that 
no cause of action was disclosed by the proceed- 
ings. Mating Taing Gyaw y Ma Bin Ta. 

U B R 1897-^901, Vol, If, 102. 

79.-~Manue'ye Dhammathat, Ch. X, S. 26— 
Partition of property between brothers and sisters 
iiquaiity of shares -Adoption— Child given in 
adoption loses claim to inherit any share of the 

estate of his natural parents -Evidence-Burden of 

proof. 

The adopted child drops out of his own family 
and is provided for in that adopting him. The 
expectations and arrangements of the members 
of the family he has left are framed accordingly, 

! and it would be manifestly inequitable to let the 
child adopted into another family come back 
into his own and disappoint the reasonable cal- 
culations for the future which have been made 
therein. The number of prospective co-parceners 
in the inheritance of the original family is reduced 
by the adoption, and the adoptee cannot be per- 
mitted to come back and, as it wete, to be born 
again. Apparently an adoptee drops even more 
completely than a deceased child out of the ori- 
ginal family, for the deceased may leave children 
of his own who are admitted to a certain share, 
which does not seem to be the case with the 
children of an adoptee. that in such cases 

as the present the burden of proof is shifted by 
a comparatively small amount of ])rimafaQle 
evidence from the claimant to the manager and 
defecto trustee of the estate. There is nothing 
against partition in equal shares. (U B R 1897— 
1901, Vol, II, 79, Ref.) Mating Pan v Ma Htiyi. 

U B R,1897— 1901, Vol. 11 , 104. 

Notes.— Ref: U B R 1897— lyOl, Vol. II, 116. 

80.— Inheritance cannot ascend— Brothers 
and sisters. 

Elder brothers and sisters are postponed to 
younger brothers and sisters in the law of iuheri- 
tance. Except whore there are no other rela- 
tions, inheritance cannot ascend. 

Mi A Pruzan v Mi Chtirara. L B R 1872— 

1892, H7. 

Notes.— Eef; U B R 18s7— 1901, Vol.ll, 22 . 

children of brother and sister— Succes- 
sion among children- Succession perca^Ua. 

The parties in this suit were children of a 
brother Nga Pa and of a sister Mf Pn. There was 
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another sister Mi U, Maung ?a and Mi Pu pre- 
deceased Mi U. The question before the Conrt 
was (a difference' of opinion regarding some trees 
having been waived by the applicant) as to the 
shares which the nephews and nieces of Mi U, 
who had died leaving property, were entitled iu, 
that is to say, whether they were entitled to equal 
shares _pe;* capita^ or whether they conld claim 
only to divide what would have been their 
parents’ shares, supposing Maung Pa and Mo Pu 
had survived Mi U. Sfeld that the children of 
Mi U’s brother Maung Pa were entitled to half 
and the children of Mi Pu were entitled to the 
other half of Mi U’s property. U B 1892 — 1896, 
Vol. II, 9H, 102, Kef.) Mating Kyaw v Ma Tu. 

U B R 1892-1896, Vol. II, 189. 

82-8 3-84. — Buddhist Law— Inheritance — 
Arbitrator’s award-Validity and binding effect of 


Rights of Buddhist co-heirs to contract bet- 
ween themselves irrespective of rules of Buddhist 
law. Tendency in favour of equality of sharers. 
(U B K 1892—1896, 93 L B R 1872—1892, 110, 
Ref.) Mae Mya v Ma Kun, 

U B R 1892-1896, Vol. II, 102. 

Notes. -Ref: 2 L B R 174. 

85 — 86 — Land-tai . 

There is no law or rule which gives any title 
to the person who is in possession of land, and 
who has failed to pay the tax on it, to remain in 
possession, to the exclusion of the rights of others. 
It would be a strange doctrine that a man in 
possession of land should be able to extinguish 
the rights of others not claiming through him, 
by omitting to pay the Government Revenue. 
He, if any one should be punished for the Oini- 
Sjiion to pay the revenue. To enable him to 

II c C. m 
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advantage of that omission and defeat thereby 
the claim of others would be to allow him to 
take advantage of his own wrong. The fact that 
no revenue has ever been paid on land will not 

bar the Courts from decreeing a claim to posses- 
sion of the land based on the law of inheritance. 

Nag N we V Maung Tha Dun Aung, 

LBR 1872-1892.17. 

87.— Family arrangement— Inheritance. 

Among the Barman Buddhists, the father, 
foreseeing that the heirs may quarrel about 
the division of the property on his death, 
not infrequently arranges a special contract be- 
fore his death among the.se heirs where they bind 

themselves, among themsrives to accept a certain 

proportion or* specified field, or specified area 
of land, or a certain number of cattle, or partion- 
lar chattels. The motive of convenience induc- 
ing the heirs to accept such an agreement is often 
aided by a religious awe of the father and a re- 
ligions feeling of obedience to his wishes. But 
such an agreement will not usually give them 
a cause of action against him during his life. (L 
B R 1873-1892, 32, 30. 44, Eef.) Mi Thit Mi 
Sin V Maung To Aung and Maung Gaing. 

L B R 1872-1892, 197. 

Notes.— Ref. LBR 1883—1900, 469. 

98 , Inheritance.— Eldest representaive of 
eldest child ranking with surviving uncles and 
aunts. Iu -Buddist Law, a grandchild, whose par- 
ents have pre-deoea»ed their parents, is entitled 
to rank with the surviving uncles and aunts, only 
if he is the eldest representative of the eldest 
child, the other grand-ehildren taking only one 
fourth of the share that their parents would have 
enjoyed had they survived. I L if R lag Eol. 

Ma Thin v. Ma Nyein. 8 Ind Cas 894.. 

89. — Eldest daughter's share in property, in- 
bepited bjt her njotljer from Ijef wothtp-. 
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A female .^^umese -Su(idhi8t inherited gome 
property from her mother. She died leaving a 
a hnshand and five daughters. HeZd, that the 
eldest of the daughters was entitled to succeed to 
one-fourth share of the property. (3 L 7? B8; 2 

L B R 265, Ref.) Tha Tu v. Mating By a. 

4 L B R 181 

90. — Death of husband and wife within a short 
time of each other-Rights of relatives to succeed 
to estates. 

Where on the death of a husband, his wife 
inherited all bis property, as his widow, but 
within a very short time after bis death the 
widow also died, leaving her surviving neither 
descendants nor ancestors, the relations of both 
may inherit the estate. As has been observed in 
2 U i? R (1897 1901), 66, the apparent reason of 
this distinction seems fo be that, when husband 
and wife die within a short interval of each other, 
their joint interest in the estate is regarded as 
predominant, whereas when one lives long after 
the other, the presumption arises that the joint 
interest has completely merged in the sole inti r- 
est of the survivor. (U B R (1892-96), U B 
R (1897-1901), 66 and 146, Ref:) Ma Kadu V. Ma 
ion. U B R (1905) Buddhist Law 7. 

91. — Orasa child-Daughter surviving parents 
with brother-Whether suoh daughter, orasa child 
—Share of children of such daughter. 

7fae plaintiffs sued the children of the orasa 
daughter of the original owners to recover a 
third of the properties left bv them //e/d, that 
the plaintiffs’ position was untenable. The 
Plaintiffs’ mother was neither the eldest child 
nor the eldest daughter of the original owners. 
She was not (?ven the eldest survivor among a 
family conmatlng of daughters only, for^ at the 
time of her mother’s death, who survived her 

IbeteJilWi 


Burmese Law (Inheritanco-Con/^l. 

authority for the suggestion that a second daugh- 
ter, who is also the fifth child, can under any 
circumstances, become an omajchild so long as 
there is a brother surviving and competent to 
assume the headship of the family. As there were 
two children of the original owners still living, 
the plaintiffs could get only one- twelfth, and 
not one-third of the properties of the owners. 

Po Sein v Po Min. 3 L B E 45. 

92. — Grand child of first wife deceased share 
of in the presence of second wife and her child. 

The question in the ease was as to the share 
that could pass on inheritance to a deceased Z/ud- 
dhist’s grand -child by his first wife on the one 
hand and his second wife and her daughter on 
the other, ffeld, that, under the /Jurmese Law, a 
grand child, whose parents died, after one grand 
parent and before the other, is not to receive 
any share on the death of the surviving grand 
parent, only because, and if, their parents had 
alieady leceived their portion. Otherwise, accord- 
ing to the law, nine twentieths of the ate tpa 
pioperty and oneeighth of the leftefpma property 
of the grandparent would pass to the grand child, 
Sein Tin v Mi On Kra Zau 3 L B R 219. 

93. — Property inherited by Barman Buddhist 
father alter death of first wife and before marrying 
hia second wife-Share ot child by deceased wife. 

Where Bmxmn /iuddhist inherits property, 
moveable or immoveable, after the death of bis 
first wife, by whom he had a son, and before 
his marriage with his second wife, by whom 
he had children and dies leaving him 
surving, his son by his first wife, his second 
wife, and children by 1 er. it was held that the 
son by the first marriage is entitled to one half 
share of siufii property, 2 L B R 174, 2 h 0 (Ohan 
Toon}, 97, 1 u 0 (Ohm Toon) 892, 8 J L # HO, 
6, P J L B 634, Ref: la leik v. Mating 
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94*. — A Mftliila nun, whf^ther a woman loses mother. S J i. B 110, 177, 223 and 255; P JL B 
rights to property by becomiug— .Orasa meaninsr 3dl and 418. Bef: Mating Gala v Mating Bya 
of. 4 L B R 189. 


The question was whether, under the Burmese 
Law, a woman by becoming a nun renounced her 
property and died a civil death. Held, a nun does 
not occupy a position analogous to that of a 
monk. The Methilo nuns especially undergo no 
ceremony of ordination as a nun but are simply 
lay devotees corresponding to religious laymen. 
Counsequently there is nothing in the Buddhist 
Law to support the proposition that a woman 
loses her rights to the property held by her, be 
reason of her having joined the order of Methila 


97— Deceased sister’s daughter’s estate — 
Exclusion-Surviving brothers and sistew excluding 
children of deceased brothers and sisters. 


^ield. also, that the eldest bovn son is the 
Oram by right and the eldest son (or eldest cap- 
able son), whether eldest child nr not, clearly has 
the special privileges possessed by an Omsa son 
under Burmese Law. U B B ( 1897-01), 64 k 06 

& 12 L B K 292 Ref. Mi Min Din v Mi Hi Hlc 
U B R (1905) Buddhist Law Inheritance II 


Held^ that, under the Buddhist Law, applying 
the general principle that only those closely rela- 
ted should inherit and that relations of the same 
degree should inherit to the exclusion, of those of 
a more remote decree, the surviving brothers and 
sisters of a deceased sister inherit the estate of 
the deceased sister’s daughter to the total exclu- 
sion of the children of the brothers or sisters who 
predeceased that sister. 1 L B R 104 and 2 U B 
B (1905), Inheritance 5, Fol: Kan Gyt v Ma 

Ngwe Nu 5 L B R 70. 


98 — Right of daughter of divorced wife to 
succeed to her father’s property as against his 
sister. 


95. — Priority between sister and sister’s dau- 
ghter, — 


in this case the question fot decision was, 
whether, under Buddhist Law, the daughter of a 
decased sister is entitled to any shave in competi- 
tion with the sister of the owner. Held., that in 
the case of collateral succession, the general prin- 
ciple of the nearer, excluding the more remote 
takes full effect and that so long as there is a 
surviving brother, he ex<‘ludes the children of a 
previously deceased brother. Applying this princi- 
ple, the sister excluded the sister’s daughter. (U B 
R 1897-1901 172. Uistd ) Ma Ma Gale v Ma Me. 

GBR (1905) Buddhist Law 5. 


Where the husband divorces his wife, after sh® 
was conceived, and dies without other wife, child 
or grandchild, the child by the divorced wife is to 
succeed to his estate. If the father lived alone, 
the child succeeds tn the whole estate. If the fa- 
ther lived with his coheirs the child succeed# to 
half and the coheirs to the other half. Therefore, 
where a person dies leaving only a sister and a 
daughter by a divorced wife, they share his pro- 
perty equally. The rule that the daughter of a di- 
vorced wife, who lives with the mother and doea 
not maintain filial relations with the father, is 
not entitled to a share of his estate, does not ap- 
ply to the above case. (U B R (1892-96) 11, 22 , 
169, U B B(189/-1901), 116, 135, 193, 166, Ref:> 
Mi Nyo Y Mi Nyeiu Tlia U B R 1906 

I Buddhist Law Inhetdtftnce IS. 


96-— Share of child of deceased first wife in 
property inherited during second marriage. 


A Burman Buddhist had a child by his first 
wife. After the death of the first wite, ho contra- 
cted a second marriage, and by the second wife 
he had another child. During the continuance of 
the second marriage, he had inherited certain 
property from his mother. His second wife pre- 
deceased him. He died last, leaving him surviving 
the two childreu one by his deceased first wife, and 
the other by his deceased second wife, Held^ the 
two children were entitled each to a moiety in 
the^tdperty inherited by the defeated from his 


99 — Inheritance — Division among children of 
same parents after parents’ deatfi^^ — Division in 

equal or unequal shares. 

i 


The question for decision in this case, was, 
whether, under the Buddhist Law, Burmese daugh- 
ters inherited the estate of their deceased pareW 
in equal or unequal shares. Held,^ on ooUsidera* 
tion of all the authorities on the subject, that 
children of the same parents, dividing an inheri- 
tance, after their parents’ death, take each an 
equal share. (I L B B 198; (1897) 1 L 0 418; 
(1892) 2 L 0 107 and (1897) I L 0 441, 3^1 Ma 
Kyi Kyi v Ma Theim , f t. B R g. 
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100 — Funeral ceremonies Assistance in Sick- 
ness-Desertion — Will. 

Only when actual neglect or deser< ion is shown 
on behalf of those who are untitled to inherit 
is the person who assists in sickness and buries 
in death entitled to exclude the heirs from the 
inheritance. Whether the Will as known 

to English law has any place in the Buddhist law? 
Whether a Will can cause the defolation of pro- 
perty contrary to the law of inheritance? 

Nga San Yun v Nga My at Thin. L B R 
1872-1892 46, 

Notes— Ref L B B 1872— 70, 06, L B R 
1893—1900. 299, 465. 

101 — Hired attendant ministering during 
illness and performing funeral ceremonies— Eight 
of inheritance in estate of deceased. 

A hired attendant who attends members of a 
family during their sickness aud buiies them 
with means derived from the family estate does 
not thereby acquire a right of inheritance in such 
estate. Maung Shwe No v Mauiig Chit Twe 
LBR 1893-1900, 465. 

102 — Review of judgment— Sufficient rha- 
Bon. 

Where it is requisite for the ends of justice, a 
review can be granted where there is an apparent 
error of law or where the decision has preceded 
on a mistaken view of law, bat not because of a 
ruling of law later than the decision of the case 
nor for the purpose of rearguing the case on pre- 
vious materials in the mere hope of inducing the 
same Court to take a different view Tne law in 
question ought to be sufficiently settled anddelei- 
minate to permit of icsdelimte ascorUinment. 
Where the law itself is so uncertain that u is im- 
possible to say positively what it really is, the 
remedy of a review can hardly be properly ajph- 
cablu. ((J 411292,24 W 11166,382, 1 Buju 64, ll 
Cal 775, 1 Cal Idi, 7 Mad dU?, iu W K U.t, L B 
1872-1892, 3d, 9 All 36, 10 Madd67, 14 Cal 627, 
Dited.) Position of the lesser wife or concubine 
during the life-time ®f the chief wife aud wuh her 
consent considered. Illegitimacy is an ambiguous 
aud inconvemeiit word to employ in regaid to 
Buddhist law. It does not appeal in the ongin«l 
Burmese what meant by the term is incompete- 
ncy to inherit under certain oonrhtions, or infeii- 
ority and postponement of claims to inherit to 
of other heirs. Eight of son of lesser wife 


Burmese Law (lnheritance)-(?<^?iw. 

taken during the life time of the chief wife and 
with her consent, brought up by father like the 
offspring of a regular union to share the inheri- 
tance with a second wife and child pointed out. 

Ma Hlaing v Ml S we Ms. U B R 1892- 
1896 Vol II 153. 

Notes— Ref U B E 1902—1903, Vol II, C P 
0 3; Cited, U B R 1897—1901, Vol II, 
488. 

103 — Attetpa property — Lettetpwa property 
—Out-of-time grandchild, Share of— Estate-of 
grand-parents. 

Where the plaintiff sued for three-fourths of 
the property of her grand parents and 

one-eighth of the letM pwa property, held, that 
as she was an out-of-time grandchild, i,e., her 
parents had predeceased the grandfather, she was 
only entitled to one fourth of the above shares. 

Ma Pu V Ma Le 1 B L R 93, 

Notes— Cited, 3 i. B EP19; Ref., 1 L B R 198. 

104 — Let tet-pwa— Atet property— Partition. 

A native J udge interpreting the Buddhist law 

I ought not to ignore its difficulties; he should give 
reasons for selecting one rule out of several. On 
the death of a person leaving no widow but a son 
by bis fourth wife and the daughter of a daughter 
by his first wil>, the daughter of the daughter by 
his first wife takes one-eighth and the son seven- 
eighths in the latcet-pwa, or joint property acqui- 
red during the fourth marriage; and in the atet^ 

or property acquired by the deceased prior to his 
fourth marriage, the graiid-daughter takes four- 
ftfths aud the sou one filth. Nga San On v. Mi 
Shwe Daing, L B R 1872-1892, 223. 

Notes -Fjl, L B R 1893-1900, 361; Ref., 2 L 
B E 174, 4 L B E 189, U B R 1892-1896, 
Vol II, 110, 

105 — ‘ Kanwin’ or marriage portion — Pro- 
perty gifted as, to bride— Death of bride child- 
less— Husband’s right to inherit. 

Where a gift of a certain property has been 
made as ‘kanwin’ at the time of the marriage cere- 
mony, and such property has been delivered into 
the possession of tbe bdde, even if the bride dies 
cinidleps in her parenta’ house, the husband is 
entitled to inherit such property as against the 
parcnts-in-law. Lu Oale v Mating Seiii. 

6 L B R 16. 


' V 
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106 — Partition — Mother marrying twhse — 
Division on second malrriage between herself and 
children by first marriage — Legality — Property 
acquired thereafter during second husband’s life- 
time— Property acquired after his death-Cbildren 
after two marriages - Mode of division. 

H, a Burmese woman, married twice. By her 
first marriage she had four children, and by the 
second marriage she had two children. On her 
second murriage, she effected a division between 
the children of the first marriage and herself, She 
acquired some properties after such division and* 
during the lifetime of her second husband, and 
acquired some other property after his death. 
BeU^ that a division on the re-marriage of the 
mother is authorised; that the children of the se- 
cond marriage are entitled solely to the property 
acquired by the mother after the division and be- 
fore the death of the second husband; and that, 
as regards property acquired after the second hus- 
band’s death, the children of each marriage take 

stirim and not capita. (4 L B R 110, Ref.) 

Ma We V Matig Cheik 6 L B R 28. 

107 — Inheritances — Orasa son — Devolution of 
the status on the next eldest son — Transmission 
of right. 

If a first-born son dies in infancy, the status of 
‘orasa’ is capable of devolving on the next eldest 
son and does so devolve when he attains his majo- 
rity, provided that be is unaff#»cted by any of the 
disabilities or disqualifications mentioned in the 
texts on the subject. He can transmit the supe- 
lior right of inheritance to his own issue in the 
same way as an “orasa,’ who is actually the first- 
born of the family, can do. (L B R lb7P— 1892, 
585, 8 B ir L R 60, 3 L B R 45, 2 L B R 292, Pol ) 
Ma Hnin Gaing v MaTha Li 
10 IndCas778. 

108^ — Buddhist Law — Succession— Husband 
and wife— Status of lesser wife living separate 
from the bead wife— Association of husband in 
public “Mistress” dis^'inguished from lesser wife 
or. concubine — Presumption arising from separate 
living of lesser wife— Presumption from second 
marriage — Marrying two sisters. 

In order to get any share in the inheritance, a 
second wife must prove that her status was supe- 
rior to that of a lesser wife or concubine. If she 
suefceeds !n proving this, she would be entitled to 


Burmese Law clnheritancei-Con^di. 

share on equal terms with the chief wife. Separa- 
tion of residence affords no more than a presum- 
ption that the woman has not the status of 
one entitled to share in the inheritance, which 
can be rebutted by proof of <hc existence of a 
higher status . (U B R 1892—1896, Vol IP 194, 
UB R 1897-1901, Vol II, i 1.38, 160, Expl ) A 
second confemporaneous wife is not of necessity 
a lesser wife or a concubine. A lesser wife or con- 
cubine, who lives with the husband, gets two- 
fifths of the inheritance, but when she lives sepa- 
rately, she gets nothing. U B R 1892—1896, Yol 
II, 145, Rel. on.) No formal demand iu marriage 
and no ceremony are necessary, or even usual, in 
the case of persons who have been married before. 
The chief wife’s consent to the second marriage 
is not required for entitling a second contem- 
poraneous wife to inheritance. There is no 
such presumption in Burmese Buddhist Law 
that a Burmese woman, who oo-habits with a 
man who, she knows, is already married, is a 
mistress and not a wife. There is no prohibi- 
tion in the Buddhist Law against a man 
marrying two sisters. It is a mistake to use 
the word (mistress) with reference to a lesser 
^wife among the Burmans. The Buddhist Law 
speaks of wives and concubines. The mistress of 
Western Europe is a different thing from the 
concubine of the Dham mat hats. To convert a 
wife or even a lawful concubine into a mistress 
seems to be consistent neither with Buddhist 
Law nor with the cause of religion and virtue. 

^ Where it was found that the husband sometimes 
I lived with the head wife and sometimes with the 
I lesser wife, that he lived with both the wives on 
I two occasions for a number of months, that he 
I took the lesser wife also on his visits to Rangoon 
Shwezettaw bis oil wells, etc., and where 

it was abnnbantly clear from the admitted facts 
that, during a long couise of years, the head wife 
accepted the relations between the lesser wife 
and the husband without any sign of dissatisfac- 
tion. Held, that the lesser wife was satisfactorily 
proved to be a wife entitled to inherit on an 
equal footing with the head wife. Mi Shwc Ma 

12 Ind Cas 191. 

109— Succession— Attendance during last 
illu ess— Giving expenses for funeral rites— claim 
to the property of the deceased. 

A Burman Buddhist died, leaveiug no wift, 
childien, brothers or sisters; the plaluMffis 
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were his younger brother's children brought a 
suit for the possession of the property: that 

the defendant who lived with the deceased and 
who admittedly attended him in his last illness 
and also paid the expenses of the funeral with the 
evident intention of recouping himself from the 
estate the whole of which was in his possession, 
should be referred to the plaintiffs, who failed to 
attend or visit the deceased in his last illness and 
whose neglect was not cured by their attempt to 
borrow money for the funeral. Mating Shwe 
Thauiig V Maung Tu, li In<S Cas 777. 

Burmese Law (Joint family.) 

1 — Marriage of member of— Separate property 
— Limitation. 

It is doubtful whether a Burmese Buddhist 
family is ever a joint family within the meaning 
of art. 127, Limitation Act. Howf*ver thai" may be, 
a member of the family wtm marries certainly 
ceases to be a member of a joint family. Property 
acquired by a married son or daughter does not 
become part of the joint family; it is tlie separate 
property of the married member. 6 All 442 Ref: 
Maung AungGe v Ma Hla Win, L B R 1893- 

1900, 415. 

2— Joint ancestral property— Buit for share of, 
by joint heirs excluded therefrom against other 
joint heirs— Limitation— jLi mi tation Act, arts, 
127, 142, 144. 

A suit by Burmese Buddhists as joint heirs, 
against other joint heirs and their alienees, for 
recovery of a specific share in joint family pro. 
perty, must be brought within 12 years from the 
time the exclusion from share became known to 
plaintiff. A suit by a sharer under Buddhist law 
for a share against alienees fr«*m one of the sharers 
would, if there was a dispossession when the plain- 
tiff was in possession along with the other sharers 
be governed by art. 142 and if there was no dispos- 
session, by art. 144. Maung Tun v Ma Taw, 

L B R 1893—1900, 132. 

Burmese Law (Maintenance) 

1.— Wife having means and maintaining her 
self— Right o.f suit fur maintenance. — 

By Buddhist Law, a suit for maintenance will 
not lie where the wife has means of her own and 
has maintained herself. 10 Oal 777 EeL Ko Ong 

T. Ma Yon L B R 1893 -1900, 31. 


Burmese Law (Mainlenance)-(7cincrci(. 

2.— Husband and wife. 

It is the duty of the husband to provide sub- 
sistence^ for his wife, and to furnish her with 
suitable clothes and ornaments. If he fails to do 
so he is liable to pay debts contracted by her for 
necessaries; but it appears that this law would 
not be applicable where she has sufficient means 
of her own. No authority is found for saying 
that where the wife has maintained herself she 
can sue her husband for maintenance for the 
period during which she has done so. Mautig 
Hmun Taw v. Ma Pwa L B R 1872— 

1892, 258. 

Notes.— Ref., L B R 189,^-1900, 31. 

See also cases under: — 

Burmese Law (marriage J 

Burmese Law (Marriage) 

l.—Husband and wife— Desertion of one by 
the other for a period, whether dissolves the 
marriage tie — Dhammathats, effect of custom on. 

The point referred to the Full Benah in this 
case was, whether the desertion of the husband 
by the wife dee versa, for the period specified in 
the Buddhist Law Texts has the effect of dissolv- 
ing the marriage tie, in the absence of any fur- 
ther and express act, of volition on the part, of 
either of them. Meld, that, even if the actual 
texts of the Bhammaihate, supported the proposi- 
tion that marriage is dissolved by mere desertion, 
it must be remembered, in applying the personal 
law that it is in course of time apt to change by 
the development of customs inconsistent with 
such law. Further, it is quite conceivable that a 
husband and a wife may quarrel and live apart, 
each on their own means, without the least 
desire to proceed to the extremity of a divorce 
and the idea that marriage can be terminated at 
ail, without the wish of one or the other of the 
parties to it, is contrary to and inconsistent with 
the fundamental principle of the marriage con- 
tract. 

Held, however, (Fox J. dmeiitlenfe) that the 
decision should be based only on the correct in- 
terpretation of the Texts, irrespective of how the 
i^urmese community may regard the matter and 
such texts have laid it down that, at the end of 
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three years of continued desertion of a wife by 
a husband or at the end of one year’s continued 
desertion by a wife of her husband, the marriage 
of the husband and wife is dissolved without any 
further and express act of voliHon on the part of 
either party. TheinPe V. U Pet, 

SLBR175(PB). 


Burmese Law ( Marriage ) Contd. 

4.— Marriage of minor without parents con- 
sent — Subsequent co-habitation in parent’s 
house — Proof of consent. 

A, a minor girl, who eloped from her parents’ 
housft with B, returned to her parents' house and 
lived and co habited there with B, and ate to 
getber with him there. 

Held, that it was a perfectly valid 'carriage 
according: to Burmese Buddhist T.aw, and that 
the subsequent consent of the parents may be 
presumed from their conduct towards A and B. 

Qumre: Whether the consent of the parents 
is essential to ethe validity of the marriage of a 
minor child ? (T L B E 297 doubted.) 

Maunga Chit Pe v. Ma Tin. 8 Ind Cas 437. 


2. — Right of wife to mortgage her interest in 
joint property without her husband’s consent. 

The texts declaring that the husband is lord 
of the wife must be construed in the present day 
in a strictly limited sense. Practically in res- 
pect of their respective rights to property, the 
Burraan Buddhist husband and wife occupy a 
position of equality. 

It is settled Law that the husband is not at 
liberty to alienate joint property without his 
wife’s consent, but that he can make a valid 
transfer of his share and interest in such pro- 
perty. The same rules apply to the case of alie- 
nations by the wife. 

Thus, where a wife mortgaged her interest in 
a house and land which was hmapazon lettetjnm 
without the consent of her husband, it was held 
that, the mortgage was valid. 3 L B R 66;IU B E 
(1892-96), II, 45, 204 U B R (1902-03) II. Ex of 
decree I; U B R (1904-Ott) Buddh Law-Divorce I, 
Ref. Ngft San Ya V, Nga San Va. 

U B R (1907) 

Fourth Quarter, Buddhist Lav^-Marriage— 
Joint Property, I. 


5.-— Restitution of conjugal rights, suit for 

Whether lies-Rights and duties during marriage 
— Right to divorce. 

There is nothing in the Buddhist law (as 
explained in U B R (1904-1906), ll Budd Law 
Div p 3) as to divorce at the will of one party, 
without any fault in the other party, on the 
surrender of all the joint property and payment 
of all the joint debts, 

A suit for restitution of conjugal rights natu- 
rally lies, and this is not inconsistent ^ with 
the Buddhist Law IT B R 1904-1906 11 Budd. 
Law, ‘Div p 3 Con and expl. Raga Chin Dat v, 
Mikin Pu. U B R (1909) 1st Quarter! 

Buddhist Law L 


8.— -Marriage — Custom — Chinese, Buddhist— 
Validity of marriage with Burmese Buddhist- 
necessary facts to be proved. 

Whese it is sought to establish a marriage 
between a Chinse Buddhist and a Burmese Bud- 
dhist woman, it must be shown that the practices 
tlie husband followed differ from those followed 
by all Chinese Buddhist and are the peculiar 
characteristics of Burmese Buddhist. 

No presumption as to his being a Burmese 
Buddhist can be drawn from the fact that he 
bears a Burmese name. For it is a matter of 
common knowledge and experience that China- 
men long resident or born in Burma; adopt 
m'=%se names. 

In such a case the customary law applicable 
to Chinese Buddhists must be followed, (2 LB 
B 95 Pol;) Maung Tun Tha v. Ma Pu 
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one entitled to share in the inheritance left by 
her d<^ceased husband, a presumption which can 
be rebutted by proof of the existence of a supe- 
rior status. Ma Gywr v Ma TM Ds. 

U B R 1892-1896, Yol 11 194. 

Notes.— Ref. 8 L B R 175, U B R 161^7—1901 
Vol II, lit), 193, U B R 1010, drd Qr Civil 
42; Ref: U B R 18li7— 1901, Vol IJ, 138; 
Expl. r B B 1897—1901, Vol II, 160. 

9“ Suit by respondent plaintiff as wife of de- 
ceased to recover his estate frr^m brothers and 
sisters. 

When a divorce has occurred strict proof is le- 
quired of the renewal of connubiar relations 
when the question is whether there has been a 
re-union or not, just as clear proof of marriage 
in the first instance is required when the point m 
dispute is whether the status of a wife has been 
acquired or not, In this case the evidence of a 
' re-union is altogether unsatisfactory, and the cir- 
cumstances go to show that the probability is all 
the other way. Mating Lu Gyi v Ma Nyan. 

U B R 1892—1896, Vol 11, 202. 

i* 

9.A— Consent of both parties is necessary to a 
valid marriage. 

Among Burmese Buddhists, as among other 
civilized people, a woman, whether a minor or 
not cannot legally be married without her con- 
sent or against her will (U B R 1897— 1901, Vol. 
I, .^80, Ref. Maung Talk v Ma Cho. 

U 8R 1897-1901, VolII, 197. 

10— Ante-nuptial Contracts— Px oof. 

Buddhist Law recognises certain property as 
the separate property of the wife. It is called 
thi'' and includes what belonged to the wife 
before marriage, and what h^s been given special- 
ly to her since marriage. It is distinguished 
from ‘ lian icin'' which is property set apart at the 
time of marriage for the joint purposes of the 
married pair, and from Hmt pami" which is pro- 
perty acquired jointly after marriage. In ante- 
nuptial contracts it must be proved by clear evi- 
dence that, marriage was the consideration of the 
promise. On grounds of public policy, ante-nup- 
tial contracts, which are not the usual incidents 
of a Buddhist marriage, must be admitted with 
caution and only on strict proof. Maung Ba 
V Ma Ok. GBR 1902 -190S, Vol. 11 


Burmese Law ( Marriage )-Gontd. 

Notes.— Ref. L B R 1872—1892, 533, 14 Bur 
1. R H9 = U B R 1907, Contracts ; Fob 
U B R 1897—1901, Vol 11, 499, Cons U 
B R 1907, 2nd Qr Contract 5. 


7 — And divorce— Inheritance — Rights of child 
of wife who has left her husband— Foim of suits 
for share of inheritance. 

Under Buddhist law, a divorce may be effected 
by the vcluntaiy dcpaiture of the wife from the 
husband for a peiiod of one year. If such depar- 
ture is without good and sufficient reason, the 
wife loses all claim on the loint estate. The 
right of a child of the defaulting wife to inherit 
her father’s estate depends on the spetual ciicura- 
stances of the case (L B R *872 — 1892, 184, U 
B R 1897 — 1901, Vol II, to Ref,) The valuation 
of an estate upon an application of letters of ad- 
ministration affords no exact criterion t)f what 
the share of each person entitled to share in the 
estate will eventually amount to. Such valua- 
tion IS a vfllution of the property which the ap- 
plicant expects will come into his hands. Some 
of the property may never be realized, or per- 
haps more may come to the administratoi’s hands 
The sharers are entitled to share in what actually 
does come to his hsmis. Consequently m a suit 
by a sharer for his or her share m an estate the 
taking of an account is almost necessarily in- 
volved, and in such a suit there should ordinari- 
ly be a prayer asking for an account and for the 
due administration of the estate under the or- 
ders of the Court, as contemplated by 8.213, Civ Pro 
Code, 1882. In such a suit all interested parties 
should also be joined. Ma Thet v Ma San On 

2 L B R 85. 

Notesr-Overruled, 8 L B R 176 ; Ref 14 Bur T, 
R 236 ; Fol I L B R 272. 

8— Wife hvme in house different from that 
of wife with whom husband messes— Right of in- 
heritance after husband’s death, Extent of— Liv- 
ing and eating together— Marriage, Essence of— 
reparation of residence, Presumption arising 
from. 

Wives who live in separate houses from that 
of the wife with whom the husband takes his 
meals are not entitled to obtain, on the death 
of the husband, anything more than has already 
eome into their possession. Living and eating 
together is not an essential of marriage, but mere- 
ly a formal proof of the validity of a marriage. 
Se|)arafcion of residence does not afford more than a 
that the wnman has not the statps of 


I 
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Burmese Law c Marriage )'^Contd, 

Notes.— Eel. on. U B R 1904, 1st Qr Bud- 
dhist Law — Marriage, 1. 

It Suit to recover money laised on mortgage 
of her separate property and lent to her husband. 

A Burmese wife is entitled to sue her husband 
during marriage to recover, with interest, money 
raised on mortgage of her separate property and 
lent to her husband for his separate use. U B B 
1902 —1903, Vol II Buddhist Law, marriage 1, U 
B B 1892-1896, Vol 11,159, Ref. Ma Mon v 
Mating So. U B R 1904, 1st Qr Buddhist 
Law-Marriage 1 

12 -Restitution of ^conjugal rights— 111 treai- 
ment and desertion. 

Where plaintiS-appellant left the house with- 
out any sufficient cause after ill-treating defen- 
dant-respondent and since then he has failed to 
exhibit any sign of a:ffection for her, held that 
plain tig appellant is not entitled to a decree for 
restitution of conjugal rights. Ill-treatment and 
desertion by petitioner is a valid plea of justifica- 
tion under Buddhist Law. (10 Bom 301, 28 Cal 

) Maung Sein v Kin Thet Gyi 

U B R 1904. 4th Qr Buddhist Law 5 

13 -Acquisition of propeity during marriage- 
Right of widow to dispose of her share of property 
after death of husband— Property partitioned be- 
tween widow and her son. 

Certain property was acquired during the mar- 
riage of M S and M B. On M S’s death, M B had 
an absolute right to dispose of her share in the 
property. The property wa^ partitioned bet 
ween her, and her son. What she obtained came 
to her in her right of widow. Consequently she 
could dispose of the property without the consent 
of her grandson. Maung Po U v Ma Ba Li. 

14 Bup L R 57. 

14‘—Burmans— Inheritance — Wife and con- 
cubine— Their rights-Maya Nge, whether concu- 
bine ‘Letsonmaya, ’meaning of the term.— 


Burmese Law c Marriage 

though polygamy proper is undoubtedly coming to 
he looked on with more and more disfavour, it is 
by no means extinct. Of the wives who have borne 
an equal number of male children, the chief wife 
is the one first married. A wife who is barren 
may be “put away” but not divorced, and then 
another wife may be married without fault, and 
thi9 rule appears to be the only one according to 
which a subsequently married wife can be set 
over a previously married one as his chief wife. 
The term “letsonmaya” means a wife who lives 
on terms of equality with her husband. Eating 
out of the same dish is but one, though perhaps 
the chief, imhotinn of such equality. A wife liv- 
ing separately from her husband, who is not en- 
titled to inherit, is not at all a wife but a concu- 
bine. Separate residence merely afiords a pre- 
sumption, which, however, may be rebutted, that 
such a woman is a concubine and not a wife. (U 
B R 1892-1896. Vol II U5, Expl,P B R 1897-1901 
Vol TI 160, r B R 1897-1901, 194, Rel on). 

Mi Kin Gyi v Mi Kin Gyi U B R 1910 Srd 
Qp42 = 8Ind C»s 1169. 

15. — Husband and wife — Husband’s rights 
over wife’s payin property — Distinction between 
maiden wife and eindaungyi as regards husband’s 
control over wife’s paym- Amendment of plaint- 
When to be refused — Estoppel. — 

A Buddhist wife, who is an eindungyi^ may 
alienate her paybi property m any way she likes, 
without even consulting her husband, provided 
that she does not give it to a parameur. An am- 
endment of plaint should not be allowed on sec- 
ond appeal, when such amendment involves fresh 
issues and fresh evidence. Where a husband 
allowed his wife to leceive certain land in mort- 
gage in her sole name and to take the rent, the 
mortgagor is justified in the belief that the tran- 
saction only concerned her and himself and that 
she had power to reduce the debt if she wished to 
do so. The husband is estopped fion# disputing 
a redemption by the wife. Nga Tan Baw V 
Nga Kan 12 Ind Cas 200. 



A Burman Buddhist may have at the same 
time two or more wives, who are on equal footing 
though one of them may be styled the head wife, 
and her Status may he superior to that of a free 
Concubine When a Maya Sge is mentioned in 
the i^haifmtathak, it is such a wife that is refer- 
rC<| to and not a free concubine.(L g R 1872^)892 
*1 f B B 18W.1901 , tol IJ, Igo |,i 

• hii” - 


Burmese Law ( Marriage ) 

—Decree passed against- a wife alone — Husband 
and wife being Buddhist— Attachment by actual 
seizure of ioint property to the extent of the wife’s 
interests lawful— See Execution of decree- 
Application fop execution an*d powers of 
Court. U g R VoL II ^Execution 

4^cpe«, t, 
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Burmese Law (Partilionl 

1.— Between father and daughters, the child- 
ren of successive wives on the former marrying 
again.— 

U Myaing, who had successively married three 
wives who had pre-deceased him, was on the point 
of marrying a fourth wife when his daughters by 
his former wives claimed partition of inheritance. 
At the time of partition U Myaing had by his first 
wife two children surviving, by his second wife one 
child, Ma Tha Zu, and by his third wifeMa E Ma, 
one child Ma Shwe Sein. There was also a dau- 
ghter of Ma E Ma by former husband. All the 
property to be divided was the jointly acquired 
property of Ma E Ma and V Myaing. TTcZrf, that 
the property should have been divided into nine 
shares, of which U Myaing shfmld have kept five, 
and given two to Ma Shwe Sein, the daughter 
of himself and Ma K Ma, and two to the children 
of the first two marriages and the ‘^tep-daughtei . 
Ma Ta v Ma Thu Za. L B R 1893-1900. 312. 


Burmese Law ( Partition yContd, 

3— Of property jointly acquired during one 
marriage between the children by that marriage 
and the children by other marriages. 

Manukye, X, 66, 67. — The rule for the parti- 
tion of property jointly acquired during one mar- 
riage between the children by that marriage and 
the children by other marriages is that laid down 
in paragraphs 66 and 67, Ch. X of the Ma 7 mhje\^ 
The children oy the marriage 
during which property is acquired take double 
the share taken by the children of any other mar- 
riage. Ma Min E v Ma Kyaw Tahi, L B R 
1893—1900 361. 

A — Burden of proof Division — Ancestral 

estate. 

The burden of proving the division of ancestral 
pj^operfy lies upon the party asserting division. 
Ma Hnin Si v Ma Hnin Yi. L B R 1872—1892 

22 . 


4’ 


1 

f 


2.— Husband and wife — Partition of divorce- 
Property inherited by wife-payin and Lettetpwa 
property. — 

The distinction between a division of property 
between husbar^d and wife upon divorce and a 
succession to property by inheritance being suffi- 
ciently obvious, this distinction must he kept well 
in mind in interpreting the texts and rulings as 
to the various descriptions of property and the di- 
vision of inheritance of the same under Buddhist 
Law. (L B B 1872 — 1892, 110, Fol.)As between 
husband and wife property inherited by the wife 
during coverture is viewed as Utffitpwa and not 
when a partition of property is ^ado be- 
tween husband and wife on divorce. It does not 
by any means follow that property is to be view- 
ed as joint property of the husband and wife, if 
on the wife or the husband dying during cover- 
ture, the ^estate of the deceased becomes 
distributed among the heirs. Property inherited 
by a wife is acquired during coverture, if the in- 
come of the inherited share in enjoyed during cov- 
erture, whether a distribution of inheritance into 
separate aliquot shares be made between the 
heirs before she is divorced from her husband or 
after such divorce. (L B R 1872—1893, 21j9, Ref- 
L B R 1872—1892, 110, 177, Oist:). 

Ma Ngwe Bwin v Maung Lun Mautig. 

L B R 1893-1900, 295. i 



o — line 01 eiaesr son wno nas obtained his 
one fourth share to share thereafter in the remain- 
der of the estate. 

There is no authority for thinking that the 
eldest son, after taking his one-fourth share of the 
estate of his deceased father, retains any right to 
a further future partition or any right in the 
remainder of the estate, except the right of pre- 
emption in case of sale by the remaining co-heirs. 
(L. R. R. 1872—1892, 76, U. B. R. 1897— 190 J, 
Vol. II, Fol.) In such a claim for pre-emption the 
co-heirs would have to be made defendants or 
joined as plaintiffs. Maung Hmu v Mauisg Po 
ThinlLBRSO. 

Notes.— Ref: IL BR 198. 

6~ Partition - G-ift — Mutation of names— 
Notice to mortgagee of claim — Effect of a subse- 
quent mortgage on family partition — Transfer 
of Property Act (IV of 1883), Ss.41, 12d— Specific 
Kelief Act (I of 1877), s 42, proviso— Mortgage by 
third person— Declaratory suit by real owner— 
Buddhist law. 

A rleolaratory suit by the real owner that a mort- 
gage effected by the person in possession does not 
affect the property is not repugnant to the pro- 
viso to a.42 of the Specific Relief Act. It is not 
necessary in such a case to Heek the cancellation 
of the mortgage instrument or possession of 
land. Where a Burman Buddhist, on \m 


f 
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Burmese Law ( Partition )"‘00 field, 

second marriage, transferred the loint property 
of himself and his first wife to their daughter 
by way of inheritance, evidently with the 
intention of keepine the land out nf the hands 
of his second wife: that the transfer 

operated as a partition of inheritance and not 
8-® a gift- A partition between father and 
daughter is not invalid merely because the 
father assigns to the daughter a larger share 
than she could claim under the ordinary law of 
inheritance, or if the father thinks it expedient 
to make over the whole of the joint property to 
the daughter. A transferee cannot be allowed 
the benefit of the principle contained in s. 41 
of the Transfer of Property Act, when the 
slightest inc[uiry would have sufficed to acquaint 
the mortgagee with the fact that the land stood 
in the real owner's name in th? Revenue maps 
and registers. Maung Hmwe v Ma Lnn Aung 

11 Ind Cas 855. 

Burmese Law--(Pre-empt!on > 

1— Right of pre-emption— Right of widow to 
dispose of family property subject to children’s 
right of pre-emption.— 

A Buddhist widow has a right of absolute dis- 
posal in respect of her own share, after her hus- 
band’s death, and a life-interest in the remainder. 
This decision does not oveirule the law relating 
to the right of pre-emption but is subject to ihe 
general rule, regarding the right of ail co-sharers 
to pre-emption. Where a mother after the 
father’s death sold her right over joint family 
property to a stranger, /irld, the son has a right 
of pre-emption over the whole property, 2 L B 
Rie?, LB R 1872-1892, 878, L B R 1893— 
1900, 65, Ref: Mo Thi v. Tha Kwe, 

4 L B R 128=14 Bur L R 205. 

2— Pre-emption, widow’s light of— Widow’s 
right to inherit. — 

According to Buddhist Law, a person selling 
ancestral property, whether it has been divided 
or not, must offer it to his co-heir«, before selling 
it to strangers, a. sale to strangers effected with- 
out such offer is invalid, if the co-heirs promptly 
assert their rights. 

A Buddhist widow is the heir of her husband 
whether there are children or not. The eldest 
son has a right to claim one-fourth on the death 
of the father, but this fact does not alter the posi- 
tion of the widow, 

Whf^xe the widow has inherited her deceased 
kttsband’s share, and the coffieirs of the husband 


Burmese Law cPre“emption)-Cfcw«d. 

have sold their ahaies to strangers, the widow 
has the right of pre-emption. Such right to pre- 
empt will be strength end all the more by the 
fact that she has a son by her deceased husband. 
(29 Mad 298; U B R (1897-1901), 231 ; S J L B 
39, 41, 76; P J L. B 26; U B R (1897—1901), 166 
and 162; I L B R 144 = 2 L C 129 and 7 All 776, 
Bef: U B R (1892-96), 121; U B R (1897-1901)’ 
146, S J L B 76; U B R (1892-96), 68, Kef:) 

Nga Tin v Nga Shwe On, U B R (1907), 
Burmese Law, (Inheritance apd Pre«* 
emption), 1. 

3-Suit for Pre-emption under Chinese Cus- 
tomary Law— Suit by Chiiiaman-Indian Succes- 
sion Act, Ss 5 331 — Burma Laws Act, S.13.— 

In a suit by a daughter for pre-emption of 
certain properties which had belonged to her 
father, who was a Chinaman, brought under the 
Chinese Customary Law, it was held:-^ 

(1) if father was not a Buddhist, the pro- 
visions of the Indian Succession Act applied to 
him, and not the law of China. 

(2) if he was a Buddhist his estate would be 
exempted from the operation of the Indian Suc- 
cession Act by S. 3H1 of that Act, and the Bud- 
dhist Law would form the rule of decision. 

In this case, the father being a Chinese Bud- 
dhist, It would be necessary for the plaintiff to 
show that ther« is a Chinese Buddhist Law in 
China applicable to Chinese Buddhists only, as 
apart from the customary law of the country 
applicable to all the mhabi^-ants whether Bud- 
dhists or not, and that by that law there is a 
right of pre-emption in respect of the land in 
dispute. (3 L B R 96, Ref:) Apana Charan 
Chodry v. Shwe Nu, 4 L B R 124. 

4.— Sale of undivided ancestral property— 
Pre-emption. 


A sharer in undivided ancestral property if 
he wishes to sell his share must offer it to his co- 
heirs, and a sale to strangers effected without 
such offer is invalid if the co-heirs promptly allege 
their rights. tS. J. L. JM. pp. 39, 41^ B'o2 j jjig 
right of pre-emption is in the co-heirs collectively 
and there is no law by whiohj^a single co-heir can 
enforce pre-emption unless the consent of the 
other co-heirs has been obtained. U B B 1897.— 
1901. Vol. n, 166, Fob; L B R 1872—1892, 39, 
41, 76, Ref.) A co-heir is not estopped froin 
enforcing the right of pre-emption beoause other 
parts of the estate have been sold without pio- 
Maung Law Dok v Ma Po 
0 ^ R 1897-1801, Vol. II, 162, 
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Burmese L'^w (Pre-emplion)-Oonrfrf. 

NotfS -Ret: USE 1«97— 1901, Vol. II. 511. 
U B R 1907, Jnd Qr.. Buddhist Law— 
Inheritance— Pre-emption, 1, 

6. — Sale of ancestral property in pevsona not 
belonging to the fanaily — Pre-emption: — On their 
failing to agree to purchase it, the owner would 
be free to sell as he thinks fit. ( L B K 1893 — 
1900, ae. Ref.; L B R 1872-1892, 39, 76. Fol.) 

Mating Shwe Nyun v Ma So. 

U B R 1897^1901, Vol 11, 155. 

Note».-"Ref: U B R 1897—1901, Vol. If, 511 
U B B 1907, 2nd Qr., Baddhist Law-In- 
heritance — Preemption, 1 ; P^oL, 14 Bur. 
L R 91, U B R 1897-1901, Vol. Il, 162. 

Burmese Law— Widow. 

1 — Widow’s share of joint property absolu- 
tely at her disposal — Division of one-fourth 
share among the eldest son and his brothers — 
Division of property between the widow and her 
children on her re -marrying — 

The widow has absolute power of disposal over 
one-half of the joint property of herself and her 
deceased husband. (L B R 1872—1892, 131,878, 
Ref.) Maung Hlaing v. Maung Tha Ka Do, 
L B R 1893-1900, 65. 

Burmese Law- -Will. 

1 — Testamentary power. — 

A Butman Buddhist cannot make a Will. The 
testamentary power is not m a Burmese Buddhist. 
Mating Me and Mi Min Nyo v. Sit Kin Nga, 
LB R 1872-1892, 429. 

Notcs:-Ref: L B R 1898-1900, 9, 132. 

2— Ancestral estate.— 

The right to share in ancestral estate is not 
a:tected by any instructions or Will on the part 
of a co-heir. La U v. Mi Saung Ma, 

L B R 1872-1892, 12. 

3— Chief Commiasinner — Validity of Wills 
made by Burmese Buddhists. — 

No Will by a Burmese Buddhist having heirs 
which dispossess of property, moveable, or im- 
moveable, contrary to the Burmese Buddhist Law 
of Inheritance should be admitted as valid. There 
may possibly be some family customs m some 
remote part of the province, which the Chief 
Commissioner is unacquainted with, where this 
rule would not lie. In that, case, of oonrse, there 
will be an exception; and it appears probable 
that in Kome cases, as for cruelty or for a blow, a 


Burmese Law c Will )-Goncid. 

father or mother may legally disinherit an heir; 
but as a general rule, and without some special 
act of the Legislature, the Courts are bound to 
decide questions nE luhoritance, between Bur- 
mese Buddhists solely hv the Law of Burmese 
Buddhists nr by well a^e^rtained custom. 
Anonymous, L B R 1872—1892, 480, Note. 

Burmese Law- -(General). 

1— Maiden lady bringing up two girls and a 
boy— One girl’s father administering estate un- 
der Letters of Administration— Other girl suing 
and getting decree for whole estate as keittima 
adopted daughter of deceased— Suit on behalf of 
first girl — Boy put on record as party — Decree 
against second girl directing her to pay 1/3 share 
to first girl and another third share to boy.-— 

A maiden lady, deceased, had three persons 
living with her, ( 1 ) S, the daughter of B, with 
whose father the deceased was living, f 2 ) P, a 
boy, and ( 3 ) L, another girl. On hot death, Y, 
the father of S applied, as father and guardian 
of 8, for Letters of Administration to the estate 
of the deceased, and obtained it from the Court. 
A similar application was also made on behalf 
of L, hut was refused. L, thereupon, instituted 
a suit in forma paaperis^ against the estate of the 
deceased, administered by Y, for possession of 
the whole of it, as heittima adopted daughter of 
the deceased. The salt, to which S and P were 
wrongly not made parties, and which was very 
badly c inducted, was resisted by V, but was 
finally deemed in favour of L as the adopted 
child of the deceased was entitkd toinln rit. After- 
wards, the sister oi Y, instituted, as next friend 
ot S, the present suit on the ground that, 8 not 
being a party to the former suit, the decrees in 
it were not binding on her, and that she alone 
was entitled to the whole estate. P, who wish- 
ed to put forward his claim, was permitted to 
be put on the lecord as second plaintiff in a 
suit in which the original plaintiff claimed the 
whole estate. The suit was decreed in favour 
of S, who was held hy the District Judge to 
have been adopted by the deceased and not L 
and P. 

Meld that S’s right to share in the estate as 
keittma adopted daughter of the deceased bad 
beep proved and that L should make or pay over 
1/8 share of the property, which she had obtained 
or may hereafter obtain from Y under the decree 
in the fetmer suit^ to the properly coniMtuted 
guardian of B, that L’s right to share m the < 
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Burmese Law ^ General yGoncid, 

as 'keittima adopted child having been established 
in the former suit where S’s claim was represented 
fully, the question of L’s right to share in the 
estate should not have been gone into in the suit. 

Regarding P, though the evidence of his 
having been adopted was not so strong, yet the 
deceased having brought him up also, and Y, 
the person who should have known best the posi- 
tion P occupied in the house, having admitted 
shortly after the death of the deceased, that P 
was one of three children adopted by the decea- 
sed, held^ setting aside the decree of the District 
Court, that L should make or pay over to P 
also a 1/3 share of such property as she had re- 
ceived or should hereafter receive under such 
decree. Ma Bu Lone v. Ma Mya Sin, 

14 Bur L R 9. 

Burning Ghat. 

Burning Ghat— Partial dedication — Aban- 
donment of user-Reversion — See Burial ground. 

10 C W N 1044^=4 CL J 343 
= 33 Cal 1290, 

Business carrying on. 

See Jurisdiction — Causes of jurisdiction — 
Dwelling, carrying on business or work- 
ing for gain. 

Bustee Land. 

Bustee land — valuation of : — See Calcutta 
Municipal Act, s. 567. 

10 C W N 289=8 C L J 169=33 Cal 396. 

Butcher’s License 

Sec Madras District Municipalities Act, s. 
lUb. 

Buttai. 

See (1) Jagir and Mati Estates. 

(2) Occupancy Rights. 

(3) Tenancy Act(XXVllI of 1868). 

Bulwara. 

Sec (1) Partition. 

(2) Evidence Act s. 35. 

Bulwara. 

1— Evidence Act S. 35 — Butwara Ohitta — 
Admissibility— Limitation . 

A Butwara Ohitta is not admissible in evi- 
dence under S. 35 of the Evidence Act ( 6 L R 
139 and 25 Cal 90 Fol:). 

In a suit by a tenant for possession of jote 
lands against his landlord, the question whether 
the plaintiff is a tenure-holder or a raiyat has an 
tep^ct^ut bearing on the tjuestion of limitation 


Butwara-'^oncifl!. 

as it is impossible to decide it without first 
ascertaining the natuie of the plaintiff’s tenancy 
because on that depends the question whether 
the case is governed by the general limitation or 
the special hmitation provided by Sch. Ill, Art. 
3, Bengal Tenancy Act. Iswar Chandra Das 
Sav kar v Tara Nath Chakrawarti. 

1 Ind Cas 807, 

Butwara Papers. 

1 — Admissibility in evidence 
—Estates Partition Act (VII B. 0. of 1876 ), S. 
57, The partition paper prepared under S. 67 of 
the JliStates |*artition Actis admissible in evidence 
under s. 13 of the Evidence Aet, as a record of a 
transaction in which the right to certain plots is 
recognised. 

The field book or ehitta^ which describes the 
various plots, is also admissible under S. 9 of the 
Evidence Act, as explanatory of the partition 
paper, which without the chitta might he very 
difficult to understand. 10 W R 197; 21 W R 
29 Dist. Sheikh Jaki v Dino Bandhu, 

2 Ind Cas 367. 

Bulwara Proceedings 

1— Butwara proceedings of Collector-Finality, 
The hutivam proceedings of a Collector are 
final for the purpose of fixing proportionate area, 
and pioportionate assessment of Government 
revenue, but they aie not to preclude parties 
from coming into Court for the enforcement of 
their civil right under s. 1, Act YIU of 1859. 

Knnj Behari Sing v Ncru Sing. 
6 B L R 663 note=15 W R 291. 
Notes:— Appl. 14 Cal 67 F B;2 C L J 351; Ref 
6 B L R 668 = 15 W R 471. 

Buying or disposing of any person 
as a slave. 

See A-bduction. 

Bye-law. 

See Cases under;— 

See (1) Bengal Municipal Act, 1876, s. S13, 

(2) Bombay Municipal Act, 1888.0ase No* 

26. 22 Bom 980. 

(3) Madras Harbour Trust Act, s. 70. 

(4) N. W. P. and Cade Municipalities Act, 

s. 55. ' 

(5) Limitation Act (IX of 1871), Soh. II 
Act 6. 

(6) Calcutta Municipal Consolidat^icn 
Act, s, 412. 

(7) Calcutta Municipal Act, 186$. 
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Bye-law 

(8j Madras Towns improvement Act» 
s. 165. 

Bye—law of Bombay Port Tj?ust. 

See Sale of Goods. 

Bye-transaclion on the part of 
Agent, 

See Principal k Agent. 

Calcutta. 

1— Slander — Defamation — Uncbast ity — I m- 

putation of— Special damage — Commcm law of 
England, application of, in Calcutta— Charter of 
the Supreme Court, mo. (1) No damages are 
recoverable for the i mental distress caused by an 
insult. 26 Cal 653 Foil.; 2 Q B 67, 9 11. L. C. 
59ti ref. to. (2) Defamatory words imputing un- 
chastity to a woman are not actionable within the 
limits of Calcutta without proof of special dama- 
ges. (3) The Common Law of England, as it pre 
vailed in 1826, applies to natives of India witbin 
the limits of Calcutta except m so far as it has 
be^n moditied by the legislature, or wheie it is 
ihown to be unsuitable to this country. 26 Cal 
663 ref. to. An action for slander is only main- 
tainable in Calcutta by virtue of the Common 
Law of England introduced by the charter of 
1726. Bhooni Money Dassee v Koto bar 
Biswas. 5 C W N 659 = 28 Cal 452. 

Notes.- Dist: 4 C L J 388; 390. Eel: 54 Cal 
48-j»4 0 L J 388; I B E (1905) Kort — 
Defamation. P. 1, 

2— Widow’s estate—Alienation by widow— 
Consent of reversioner— Attestation of deed, if 
amounts to consent— Indian Limitation Act (XV 
of 1877). Sch. 11, Art. 140— Ibid IX of 1871 and 
yiV of 1859— Ouster of a widow — Eeversioner’s 
right, if flffecied by— Onus of proof, on whom lies 
—Transfer of Property Act (IV of 1882), S. 61— 
“Belief in good faith'— Enquiry by purchaser, 
absence of, effect of— Immoveable property in 
Calcutta— Crown as landlord, effect of— Compen- 
sation for improvement— Damages. 

Where there was no question of legal neces- 
sity, the only way in which a widow could have 
transferred an absolute estate was by a sale with 
the consent of the next reversioner. 10 Oal 1103. 

Semhli't Attestation by the next reversioner of a 
deed, by which the widow purported to convey 
an absolute estate, is not equivalent to a consent 
of the reversioner to the sale. 

A widow sold a house in which she had a widow’s 
interest on 29th October, 1867, and, after her 
death in 1906, the reversioner (plaintiff) sought 


Calculta-C'onc/(i. 

to recover the same from the purchaser (defendant), 
'1 he defendant contended that, under the Limit- 
ation Act (XlV of 1859), if the widow had been 
ousted, limitation would have run against the 
reversioner (plaintiff) from the date of her ouster, 
which there was just time for it to do before 
Limination Aot(lX of 1871), and that, to make 
out his title, the plaintiff ought to show that she 
was not ousted. 

Held, that the widow could not possibly be 
ousted after she had sold all her interest in the 
property, and that, if such an event occurred, 
under the circumstances, it would lie on the 
defendant to prove it. 

Dnder AH. 140 of Sch. 11 of the Limitation 
Act (XV of 18 ?7) no ouster of a widow would af- 
fect the light of reversioner, who can bring a 
suit within 12 years. 

A“belief'’ni good faith under S.51 of the Tran- 
sfer of Property Act (IV of 1882) means not only 
acting honestly and fairly, but includes due enqu- 
iry. So, where a person consciously avoids making 
an enquiry, though he may be said to have a be- 
lief on the matter, it would not be a belief in 
good faith. 

The position ot the Crown as landlord of all 
immoveable property in Calcutta ought not to 
prevent the application of S. 61 of the 'Jransfer 
of Property Act (IV of 1862). 22 Bom 1; 4 

C W N = 27 Cal p70. Abhoy Churn Ghose y 
A ttarmoni Dassee. 13 CWN931= 

3 Ind Cas 415. 


Calcutta Corporation. 


1— Calcutta Municipal Act 111, B G of 1899, 
Ss 9, 14, 96, 370, 371, 575, 377 and Sch. 17 Suit 
against corporation to stop demolition of building 
— Sanction of plans of masonry buildings— The 
Corporation-lhe General Committee— The Chair- 
man— Duties of — Specific Belief Act I of 1877 S, 
45— Non-suit:— . 

The Calcutta Municipal Act, 1899, confers the 
right to approve or reject plans of proposed buil- 
dings on the chairman, from whose decision an 
appeal lies to the General Committee whose deci- 
sion on the subject is final: the Corporation has no 
contiol over the general Committee with regard 
to matters specifically delegated by the Act to 
that body. A suit does not lie against the Corpor- 
ation for an injunction restraining the same from 
causing portions of plaintiff’s buildings to be 
demolished which has been erected without 
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Calcutta Corporation--'’ojic 2 ci. 

ction from the Chairman or the General Commit- 
tee in alleged breach of the building regulations. 
Bholarm Chowdry v. The Corpoi’atioii of 
Calcutta. 13 C W N 740 = 6 M L T 251=:= 
36 Cal 671=3 lad Gas 341. 

Sec also cases tinder 

Calcutta Municipal Act lU of 1879. 

Calcutta Municipal Acts ( Bengal 
Act VI of 1883 and Bengal Act IV 
of 1876.) 

to — Obstruction -—Bye-law 7 — Conviction of 
owner of bazar for permitting obsl ruction. 

It is necessary to show tnat the owner of a 
bazar in Calcutta actually permitted an obstruc- 
tion in the paths of the bazar in order that a con- 
viction may be sustained against him under Ben- 
gal Act Vr of 1863, Bye-law 7. Justices of 
the Peace for the Town of Calcutta v Hera ■ 
lall Seal Bourke, 0 C 412 

2. — Construction of Act — Right of way. 

In eases of obstruction the Court will hold 
that the words “ lands, walks, gangways or other 
thoroughfares, ” must be restricted to mean those 
spaces over which the public, by consent or dedi- 
cation of the owner, enjoy the right of passing 
and repassing for market purposes. Justices 
of the Peace for the Town of Calcutta v 
Maharanee of Burdwan 1 Ind Jur N S 102 

— S80. 

See Mandamus. 2 Ind Jur N S 182. 

3. — Ss 151, 236, 229, and 230— Liability of 
Justices for compensation for damage in making 
sewers, etc.— Negligence — Amount of damages — 
Writ of mandamus. 

By s 151 Bengal Act VI of 1863, the Justices 

empowered in making any main or sewers 
for the drainage of Caloutta, “ to carrry such se- 
wers through, across, or under any street, or any 
place laid nut as, or intended for, a street, or any 
cellar or vault which may be under any of the 
streets, and (after reasonable notice in writing in 
that behalf ) into, through, or under any enclosed 
or other land whatsoever making full compensa- 
tion for any damage done theieby; and if any 
dispute shall arise touching the amount or appor- 
tionment of such compensation, the same shall be 


Calcutta Municipal Acts ( Bengal 
Act VI of 1863 )-Oontd, 

settled in the manner hereinafter provided for the 
settlement of disputes respecting damages and ex- 
penses.” S 229 provides that •* in all cases where 
any damages, costs, or expenses are by this Act 
directed to be paid, the amount of the same in 
case of dispute, shall be ascertained and determin- 
ed by a J udge of the Calcutta Court of Small Cau- 
ses”. S 226 provides that a month’s notice shall 
be given before any action is brought under the 
Act against the Justices. By A^t V of 1867 the 
Oriental Gas Company was empowered to lay 
down pipes and execute other necessary works for 
the supply of g^s to Calcutta. In an application 
by the Company for a writ of mandamus to com- 
pel the Justices to join with the Company in re- 
ferring to a Judge of the Small Cause Court to 
ascertain the amount payable to the Company as 
compensation for damage alleged to have been 
occasioned to their pipes, etc by the drainage 
works of the Justices, an aflidavit was filed in 
which the Company’s manager stated sp<=‘oifically 
the loss that had been occasi ined, and that he 
had on personal inspection, satisfied himself that 
the loss was occasioned by the negligent execu- 
tion of the drainage works of the Justices. The 
aflSdaviton behalf of the Justices stated that “in 
carrying out such drainage woiks,_the Justices, or 
tbeir contractors, agents, or servants, have not 
damag<"d the pipes, etc , of the Company, and 
that the Justices deny that they are in any man- 
ner liable for the damage in respect of which 
compensation is sought by the Company, or that 
they have done or caused any damage to the Com- 
pany.” Jffeld, (per Phear, J ), on the facts that 
the Justices’ works had caused damage to the 
Company’s mam and pipes. Held, also, that the 
compensation-clause of S 151, Bengal Act VI of 
1863, makes the Justices liable to compensate 
owners of land, or of any interest in land through 
which the drainage works are authorized to be 
carried, for any damage caused by any proceed- 
ings in such works. It applies to cases where 
the works have been done with due care and skill 
and where but for the Act there would have beCn 
a right of action against the Justices. Held, also, 
that the denial of liability by the Justices was 
simply a general denial that any damage had 
been done to the Company ;the question therefore 
between the parties resolved itself into a dispute 
as to the amount of damage which, by s 161, 
must be settled in the manner provided hj u 
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Hence the Company was entitled to a writ of 
mandamus Held, also, that s 226 applies to pro- 
ceedings dehon the Act, and not to proceedings 
taken to enforce compliance with the provisions 
of the Act. Justices of the Peace for Cal- 
cutta V OHental Gas Company 8 B L R 433 

= 17 WRS64 


4-S.2 00- Warrant for search and seizure- Juris- 
diction of Chairman of Justices and of Justices - 
P^ocedu^e.“-~ 

The Chairman of the Justices of Calcutta, on 
the complaint ot the Tlealth Officer, issued a war- 
rant for the seizure of certain ai tides of food, and 
without notice to the owners or reducing the pro- 
ceedings to writing, condemned them as unfit for 
use. In support of rule nisi for & ce>‘t%o/ ci) i foi 
bringing up the order that it might be quashed, it 
Was argued that the Chaiiman had not, as such, 
jurisdiction to make the order, and that it was in- 
valid, as notice had not been given, and the proceed- 
ings had not been reduced to writing. Cause was 
shown that the description of the Chairman was 
immaterial, as he was also a Justice of the Peace, 
and that such summary proceedings were neces- 
sary for the public safety Held that the Act 
does not empower the Chairman of the Justices, 
as such, to issue a warrant under the 200th sec- 
tion: that such a warrant must show, on the fact 
of it, that the Justice issuing it had jurisdiction, 
that the application under s 200 must be reduced 
to writing, that the evidence taken therefrom 
must be recorded; and that notice must be given 
to the party proceeded against. Hay & Co v 

Justices fop The Town of Calcutta 


the Justices were not liable. In such a suit no 
cause of action will be allowed to be raised, ex- 
cept that disclosed in the notice of action required 
to be given to the J ustices by s 226 of the Act. 
Ullman v Justices ofthe Peace for the Town 
of Calcutta 8 B L R 26R. 

Notes —Ref U Oal 267, 5 0 L J 14§: 17 

Bom a07. 

-Bengal Act IV of 1876. 

See Right of way. 

1. —Municipal Commissioner’s Jurisdiction — 
Assessment — House rent- Annual value. 

Per Wilson J. — ‘annual value’ in '’.88 of the 
Municipal Act means annual letting value. 

Nundo Lai Bose v Corpora tion fop the 
town of Calcutta 11 Cal 275. 

Notes:- Ref: 7^0 L J 681=:36 Cal 869=12 
OWN 70.9. 

2. -8 101 and S 88 — Construction of s. 104— 

Per U\Uon J, — Qua re — Whether s, 104 of the 
Act is m the nature of an interpretation clause, or 
merely directoiy as containing instructions to the 
Commissioners how to proceed when exercising 
the 3 uri 8 diction conterred by s 88. Nundo Lai 
Bose V Corporation for Town of Calcutta 

11 Cal 275, 

Notes*— Ref: 7 C L J 6.81 = 35 Cal 869 = 12 C 
W N 709. 

-S. 117.- 


Bourke 0 C 232. Certiorari, Case No. (7j. 11 Cal 275, 


5 — S 226— Suit against Justices for damage 
in repairing drains— Contraotore— Negligence— 
Cause of aotion-Notice of action. 

In a suit for alleged .’amage done to the plain 
tifl’s premisea by eipavations for drainage pur- 
poaes, which the Juaticea are aathorized to make 
by Bengal Act V] of X863, it being shown that 
the Jnstioes had entrusted the execution of the 
fOfI to slfillcd apd comptept 






— Ss. 189, 191, 213, 252. 

See Municipal Commissioners 10 Cal 445. 

— Ss. 280, 281, 282. 

Sec Calcutta Municipal Consolidation Act, 
Xo8S, S. 2, Case No. (1), 21 Cal 528. 

3— Suit for damages-AccruM of right to sue 
—Limitation — Notice in writing. 

Plaintiff sued the defendants in April 1888 
% damagee fof injcfiei to ^ 
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Calcutta Municipal Acts ( Bengal 
Act IV of 1876 )-Cvncjd. 

of action to the defendants was defective in form 
and the suit was dismissed on the 11th December 
1888 with perniission tn the plaintiflE to bring a 
fresh suit. He gave a notice on 15th December 
and instituted the present suit on 15th March 
188^. It IS found out that by the beginning of 
December 1888 the house was incapable of sus- 
taining further damages. HelH ^ — that the cause 
of action arose on the day when the damage was 
done by the subsidence arisinsr from the defen- 
dant’s acts; that the plaintiff had not shown that 
a right to sue on which the suit could be main- 
tained, had accrued within 3 months before the 
institution of the suit and that the suit was bar- 
red. That as to whether under S. H57 damage 
arising out of a subsidence lef erred to in the 
notice, but arising after the date of the notice 
could be recovered without fresh notice and tresb 
suit, a liberal construction should be put upon 
S. 357 as to the requirements of the notice. 

Dwarka Nath Gupto v. Corporation of 
Calcutta, 18 Cal 91. 

Calcutta Municipal Act HI of 1899. 

1 — Ss. 3, sub-sec. 37,286, 336 and 341— Veran- 
dah having! pillars sunk down in soil between 
street and drain — Fixture- Kncroachment. 

A varandah, adjoining a house, supported on 
pillars sunk down into the soil between the street 
and a drain running between the street and the 
house is a “ fixture ” and “ an encroachment ”, 
within the meaning of S. 341 of the Act. 

Corporation of Calcutta v. Imadul Huq, 
34 Cal 844. 

2- Ss. 3 cl. (25) Ss. 351, 352, Sch. XVII 
art. 3 — *• Masonry building”. — 

A detached wall built of ^jaasonry is not a 
masonry building as defined by S. 3 cl. 25 of Act. 
Corporation of Calcutta v. Jogcswar Laha, 

8 C W N 487. 

21— Bs. 5, 9, 14, 370, 371, 31 h and sch. 17— 
Suit against Corporation for injunction to res- 
train demolition of building-of S. 45 Specific 
Eelief Aot» 

The Oaloutfca Municipal let confers the right 

fp or refect propred 

11*^0 §§ 


I Calcutta Municipal Act III of 1899 

-Uontd, 

on the Chairman. Appeal lies toithe General Com- 
mittee and that body’s decision is final. No ap- 
peal lies to the Corporation to compel them to 
approve the plans. 

Therefore, a suit is not maintainable against 
the Corporation for declaration that the refusal 
to give sanction to make certain additions and 
alterations to the plaintiff’s building has been il- 
legal and for an injunction restraining the Cor- 
poration fron demolishing certain portions of 
his buildings. The plaintiff’s remedy is against 
the General Committee or Chairman, under sec- 
tion 45 of the Specific Relief Act. 

Bhola Ram Chowdhry v. Corporation of 
Calcutta, 6 M L T 251=13 C W N 740- 
36 Cal 671=3 Ind Cas 841. 

3— Calcutta Municipal Act ( B C Hi of 1899 ) 
Ss 15, 63. 65— Chairman’s power to appoint offi- 
cers drawing less than Rs. 200 -Annual sanction— 
If appointment for more than a year, ultra vires.- 

S. 16 of the Calcutta Municipal Act does not 
apply to the appointment of Municipal officers 
and servants whose appointments are expressly 
provided for under Ch. VI of the Act. The po- 
wer of appointing officers under S. 66 of the Act 
is vested in the Chairman, but such power is 
only co-extensive with the sanction of the Qene- 
I lal Committee and such sanction must be given 
annually, and any appointment which exceeds 
this sanction is 'ultra tires, 

Kedar Nath Bhandary v. The Corporation 
of Calcutta, 11 C W N 801-34 Cal 863. 

4- Municipal Act, Ss. 34, 37— Lease taken in 
favour of Municipality— Execution — Validity ; 
— S. 34 of the Bengal Municipal Act should be 
read with S. 37 of that Act. 

Where, therefore, a Municipality purported 
to take a lease of lands involving a value exceed- 
ing Rs. 500, but the kabaliyat was signed by tha 
Ghaiimanand was merely witnessed by two 
other Commissioners but not signed by them as 
contracting parties and further the document was 
not sealed with the Common Seal of the Oom*^ 
missioners - That the lease was nqt 

binding on the Commissioners. 

The Chairman of the Mnnjicipal 

pf South BarracJjpt^ y, Airnfm, 




1 
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CalcuUa Municipal Act 111 of 1899 

•^Uontd, 

’ i— S. 73 — Provident Funds Ant IX of 1897 
and Act lY of iSOS—Attaohment of Provident 
Fund— Trustees of the fund— Suit— Application. 

The Provident Fund establishfd by the Cor- 
poration of Calcutta to 'which the provisions of 
the Provident Funds Act IX of 1897 (and conse- 
quently amending Act IV 1903 ) were made 
applicable by the Local Covernnaent notification 
dated 8th July, 1903, is not liable to attachment. 

8ett Munna Lai v. Frederick Gainsford, 
12C WN 633=3SC8i641. 

6 — 88. 88, 560— Agreement for lease-Contract 
—Calling of tenders, when obligatory-Covenant 
in a lease relating to the tenement— Mandamus 
— Matters of discretion. 


Calcutta Municipal Act HI of 1899 

-Contd 


certain properties. On these valuations assess- 
ments of rates were made for a period of six 
years expiring on various dates on or before the 
31st March 1900. On the 1st April 1900, Act 
III of 1899 came into force. Shortly before that 
date the Commissioners msde new valuations. 
These valuations were made under xict II of 1888, 
which was then in force, and were all completed 
prior to 1st; April 1900. Objections to the valua- 
tions and assessments made therein was filed by 
the owners under Act 11 of 1888, The objec- 
tions were disposed of by the Vice-Chairman and 
the owners appealed therefrom to the Small 
Cause Court. These appeals '‘’'^ere filed after Ist 
April 1900 under the provisions of Act III of 
1899. The Chief Judge held that the new valua- 
tions and assessments were not in force at the 
commencement of Act III of 1899, within, the 
meaning of sec. 162 thereof and he set them 
aside. He further declared that the valuations 
in force at the commencement of Act ill of 1899 
were the previous valuations of 1894 and he dire- 
cted these valuations to remain in force for the 
periods mentioned in Scb. VIT, col. 3, of Act 111 
of 16'99; Held ^ — The Small Cause Court has 
jurisdiction to deal with the entire valuation and 
to set it aside, the only condition being that the 
procedure as to the filing of objections to the valua- 
tions laid down by sec. 135 of Act II of 1888 has 
been correctly followed. The procedure laid 


Under S. 656 of the Calcutta Municipal Act, 
1899, the Corporation of Calcutta has the power 
to lease any property vested in them on any 
terms they think fit, without calling for any 
tenders in that behalf. 


demised premises and be not independent of 
them, then, in that case, the contract in the 
covenant does not come within the meaning of 
S.88 of the Calcutta Municipal Act so as to make 
it obligatory upon the Corporation to call for 
tenders. Jogendra Nath Mukhuti, 

13 C W N 129. 

7— S. ISl, cl (b) — " Building ’’—Compound 
or boundary wall, whether a building. 

A compound or boundary wall is not a build- 
ing within the meaning of S. i61, cl (b) of the 
Act and is not liable as sue.h to assessment hir 
Municipal rates. Copporatton of Cal cutta v. 
Binoy Kriuhnfii Bose, 7 Ind Gas 890. 

7 A — S. 162— Calcutta Small Cause Court — 
Jurisdiction of, to set aside entire valuations — 
Valuations in force at the commencement of Act 
III of 1899 — Assessments- Jurisdiction to declare 
old valuations to be still in force— High Court, 
jurisdiction of, to interfere — Civil Procedure 
Code ( Act XIV of 1882 ), sec. 622 — Letters 
Patent, sec. 15, 


is directory only. The small Cause Court having 
jurisdiction to deal with the matter, the High 
Court cannot interfere either under s. 622, Civil 
Procedure Code, or sec. 16 of the Charter. The 
Small Cause Court had no jurisdiction to declare 
that the assessments under the previous valua- 
tions are sHll in operation and must remain in 
force for further periods of years. 

The Corporation of Calcutta v I J. Cohen. 

6CWN480. 


8— ts. 153 cl. b, 16.9, 176 255— District -No 
presentation of bill or Notice of demand- Irregu- 
larity- Special Damages. 

I he plaintifT applied for separate assessment 
of a piece of Bustee land purchased by him. The 
Municipality issued a notice and served it on the 
plaintiff on the 5th October 1901 amending the 
assessment and directing the amendment to come 
made taluations of j into force for thtMth quai ter of 16 daya^ 







UIVIL 


DESArS 


Calcutta Municipal Act III of 1899 
-'Oonta, 

Act II of (B O) 1888 does not apply to a with- 
drawal of a sanction to build once given, for such 
withdrawal cannot be considered as an act done 
or purporting to be done, within the meaning of 
that section. 


Calcutta Municipal Act III of 1899 

-Gmt(K ■ 

time was gi'ven for objections. On similar notices 
being served on the owneis of the remain- 
ing portions and objections being made by some 
of them it was determined by the Municipality 
without the knowledge of plaintiff that the new 
separate assessment should begin from the 1st 
quarter of 1902, the objections being disposed of 
on 28th November 1901. The plaintiff himself 
did not submit any objections in the notice serv- 
ed on him. The Municipality distt’ained the cat- 
tle etc., of the plaintiff for the whole assessment 
as was in force originally. Plaintiff brought 
this suit for damages. that it was not in 

the power of the Oorpnration or of its officers to 
override the clear provisions of the Act 2. that 
having regard to S, 170, cl. 2 of the Act the new 
separate assessment can come into force only 
from the quarter next to that wffien the assess- 
ment was made. (8) That the next favourable 
computation is that the amendment can be deem- 
ed to have been made only on 20th October 1902, 
i. e. the date when the period allowed for his ob- 
jections expired. (4) That he was liable to pay 
the old rate for the 4th quarter of 1901 in spite 
of the express notice of 80 —9—01. The non- 
presentation of bill or notice of demand prior to 
distress is a mere irregularity and the distress is 
not on that account illegal ; and all that the 
plaintiff would be entitled to by reason of that 
irregularity would be such special damage as 
be can show he has actually sustained. 

Bepin Chandra Biswas V The Corporation 
Of Calcutta. 31 Cal 452. 


On the Corporation’s falling to pass orderfc 
within a fortnight on an application for Sanction 
to build, the right of the applicant to build under 
8. 250 of the above Act becomes an absolute 
one. 


The Corporation is bound by the acts of its 
officers. Tullaram v The Corporation of 
Calcutta. . 7 CW N 329 = 36 Cal 5117: 


11 — b. 341 — Fixture, a projecting verandah 
supported by beams of the house if is. 

A coping of a house which forms an integral 
part of it, being supported by the beams of . the 
adjoining room, is n^'t a fixture within the mean- 
ing of S. 34], Calcutta Municipal Act. 

Barada Prasanno Roy Chowdhury v Cor- 
poration of Calcutta, 15 C W N 730 


12— Calcutta Municipal Act, Secs. S7;9, >383, 
499 (1)— Demolition of corrugated iron shed, or- 
der directing— Building, erected without si 
tion — Notice, if necessary — Incon 
struction to public. 

A corrugated iron shed is a 
defined in the.Calcutta Municipal Act. The 
of a notice under section 383 is not 


“building” as 
issue 
a condition 
precedent to a proceeding under section 449 fl) 
of the Act for the demolition of a building erect- 
ed without sanction in contravention of the pro- 
visions of section 872. Sasarmoyee v The 
Corporation of Calcutta. 7 C L J 243. 

13— Calcutta Municipal Act (ill of 1899 B 0) 
Secs. 406 408, 409 -Officers who should inspect 
bustee or submit report— General Committee, 
power of— Sub-Committee’s power to sanction 
amendment of the original plan— Road, deflection 
of —scheme to effect necessary improvement— No- 
tice— Owners, duty of. - A 

Under section 406 of the Calcutta Muni- 
cipal Act, an inspection, of the bmUe in which 
the premises belonging to the petitioner are situ- 
ate, was made and a standard plan was prepared 
on a report of a Medical Officer, lu offi ;cr of the 


9 — Municipal (Calcutta) Act, bees. 198, 466, 
574— Schedules H, Rules-Ohapters XIV, 

XXXIII — Holder of a trading license, if requir- 
ed to take a separate license for the premises. 

The purposes for which licenses under vSec. 
198 and those under Sec. 46'> of the Calcutta 
Municipal Act are granted are widely different. 
The fact that a person has taken a license under 
the former section does not exonerate him from 
taking one under the latter. Bepin Behari 
Ghose V The Corporation of Calcutta. 

34 Cal 913 = 6 C L J 183 = 
11 C W N 885. 


10 — Ss. 247, 260, 427 — Building — Sanction — 
imitation — Damages: 

The special limitation provided by s. 427 of 
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CalcuUa Municipal Act HI of 1899 

-Oontd. 

OorporatioQ and an Engineer who was rint an 
oj@6,cer. 

Seld^ that the plan was not bad in law. The 
section does not require that iUngineer should be 
a permanent Municipal Officer. 

Under section 408 of the Calcutta Municipal 
Act, a notice was served upon all the owners of 
land of a hmtee. One of the owners objected to 
a certain proposed road in the standard plan 
going in a certain direction, on which the sub- 
committee decided that the road be deflected 
and the standard plan thus modified was approv- 
ed by the Q-oneral Committee. The petitioner 
was then served with a notice under section 408 
to carry out the improvements according to the 
standard plan so modified, but was prosecuted 
for non-compliance 

Meld, that the petitioner was not entitled to a 
fresh notice with regard to the deflection of the 
road in order to urge her objections to the deflec- 
tion before the General Committee. 

The law contemplates that all persons interested 
will be present before the sub-committee and 
wiU present not merely their own objections to 
the scheme but also any objection which they 
may have to any modification of the scheme on 
the objections raised by others. 

The Calcutta Municipal Act gives the General 
Committee lull discretion to proceed either under 
section 406 or under section 409, 

It is not possible that the deflection of the 
road may be an improvement on the original plan 
but that in itself is not sufficient under the law 
to invalidate the proceedings of the General 
Committee if the whole scheme was one calculat- 
ed to effect a necessary improvement in the land 
covered by the bus tee. 

The sub-committee has power under the Cal- 
cutta Municipal Act to sanction any amendment 
of the original plan even though it be merely to 
avoid expense and not for the purpose of improv- 
ing the hmtee, Srimati Atamani Dasi v The 
Cojppomion of Calcutta. 8 C L J 507« 

12 OWN 1116. 

ISA— Ss. 4o8j 674 Hotice*— Directions to 


Calcutta Municipal Act III of 1899 

^UotUd, 

carry out improvements pending litigation not 
lawful notice — uisohedience no offence, S.449, 
Schedule 18, Kulc ’ 7— Demolition of building 
outside sanctioiK (I j ’an and existing for a long 
time illegal: 

What a Magistrate is empowered to direct to 
be demolished under S. 449 of the Calcutta Muni- 
cipal Act is work which forms part of the plan 
sanctioued, and which contravenes some provision 
of the Act or of the bye-law in force with refer- 
ence to the erection of buildings and not build- 
ings outside such sanctioned plan and existing 
for a long time. Hyam v The Calcutta Cor- 
poration. 3 C L J 571 : 10 C W N iUv( - 

33 Cal 

13 B bs. 408, 574 — Notice — Directions to 
carry out improvements pending litigation: 

During the pendency of a litigation regarding 
property during which it was not open to the 
owners either individually or collectively to alter 
the property by carrying out the improvements 
they are called upon to make, any notice issued to 
them tor the purpose is not a lawful notice and 
no offence can be said to be committed by the 
disobedience of the notice. Poorna Chand 
Bural v Corporation of Calputta. 

33 Cal 699. 

130. s. 408, 574, 646, — Discretion of the 
General Committee under ,S. 645— High Court’s 
power to interfeie with the exercise l^f the dis- 
cretion— Owner of premises granting out lease 
for a long time —Liability to carry on improve- 
ments ordered by the Municipality: — 

In oases where there is a gradation of owners 
or persona who may be regarded as owners of 
any premises or where there is a doubt as to the 
owner who is bound to carry out an improve- 
ment, the General Committee are vested under 
S. 645 of the Calcutta Munoipal Act with the 
discretion of determining which of such owners 
shall be required to carry out an improvement, 
and the High Court, in the exercise of lits Bevi-’ 
sional Criminal Jurisdiction, has no power to 
set aside or question their acts done in the exer- 
cise of that direction when those acts have 
otherwise been in accordance with the provisions 
of law. Shamul Dhone Dutt v. The CorpofA. 
tion of Calcutta. 11 C W f 671) 8’^ CaJ 80- 
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Calcutta Municipal Act III of 1899 

"•UO/it i, 

449-~Demolition of buildiags, order 
tor — Deviation from plan sanctioned — Assessment 
on deviation — Acquiescence— Order made long 
after notice— Order, if proper — Order, property 
of — High Court, Jurisdiction of, to revise such 
order— Or P., O S Revision, power of — 

Discretion of Magistrate. 

The Oeneral Committee, if satisfied of the 
existence of the circumstances mentioned in S. 
446 of the Calcutta Municipal Act, may or may 
not make an application to the Magistrate for 
demolition of a building or a portion of R erect- 
ed in violation of or contrary to the plan sanc- 
tioned by the Mnnicipality, but when such an 
application is made to the Magistrate, he also has 
a discretion either to make or to refuse the order 
under S. 449 of the Act. When a Magistrate has 
mot properly exercised his discretion, the order is 
not a proper order and the High Court has power 
to set it aside. Abdool Samad v. The 

Corporation of Calcutta. 
3 C L J 90; 38 Cal 287. 

14?.— Ss. 449, 628, 629 — Order for condition — 
Municipal Magistrate, power of, to make— Power 
not limited according to value of building;*— 

The wards “a Magistrate” in S. 449, Calcutta 
Municipal Act, mean any Magistrate, having 
Jurisdiction in Calcutta and includes a Municapal 
Magistrate. An order for demolition made by 
the Municipal Magistrate, under s. 449 Calcutta 
MunioipfJ Act, was upheld, 8 0 W N 142 dist. 
A Magistrate is authorized by Jaw to make an 
order for demolition under s. 442, Calcutta Muni- 
cipal Act, without regard for the value of the 
building directed to be demolished. Sew 

Prasad Poddar v Corporation of Calcutta 

9 C W N 18. 

Notes.—Fol 28 All 207 = 2 A L J 861 = (1905) 
W H 256; 28 Ail 209 Ft Note = (1905) W 
N 267 Ft Note. 

15.— Ss. 449, B9{, applieation to buildings 
commenced before the Act, but completed after 
it came into operation —Bengal General Clauses 
Act. s. 8— Saving, effect of -Calcutta Municipal 
Consolidation Act, Ss 256, 211, 

The Calcutta Municipal Act III of 1899 B 0 
relates only to acts done after the commencement 
of that Act, indudi^ acts dono to complete a 


Calcutta Municipal Act III of 1899 

-COibta^ 

building commenced before the Act came into 
force — S. 449 (3) relates to things done in breach 
ofS 391, which itself does not relate to the al- 
teration t f or addition to a building com- 
menced before the Act came into 
operation. S 8 of the Bengal General Clauses 
Act saves ttie operation of all repealed Acts in 
such a ease, where r,he building was commenced 
when the old Act was in force. The words 

j “material alteration of the structure of any 

house” in s. 236 of Act II of 1888 B 0 contem- 
plated th^* erection of anything on a site attached 
to, or detached from any building standing on 
it, so as to alter the structure of the house i, of 
the house with all buildings standing on that site. 
Sanction was necessary for such building, and 
failure to obtain the same entailed liability 
under s. 241 of that Act, Where, therefore a 
building detached from other houses but standing 
on the same site, was commenced before Act HI 
of 1899 (B 0) came into force, but was completed 
after that period:— that Act II of 1888 
(B C) applied and tAat sanction was necessary 
under s. 26o of the latter Act, and the liability 
under s. 241 of that Act continued. But an 
order of demolition passed thereon under s 4^9 
(8) of Act 111 of 18.99 (B C) was illegal. 

Kesub Chandra Sen v Calcutta Municipal 
Corporation. 7 C W N 374 . 

16.-SS. 449, 460. 452, 579— Demolition of 
building, order for -Discretion of Magistrate- 
Analogy to case to mandatory in Junction -Differ- 
ence-Waiver, acquiescence and delay, effect of— 

Danger to the public — Cumulative penalty fine 

and demolition. 

U is discretionary with the Manicipal Magis- 
trate ho make, or not. an order of demolition under 
S. 149, of the Calcutta Manicipal Act. This 
discretion is to be exercised after receiving 
evidence and hearing the defence. 10 C W If 
182: 8 c 4 0 L J (1005) approved. The Manicipal 
Magistrate should exercise the discretion vested 
in him under Ss. 440, 450, 452 of the Calontta 
Municipal Act with due regard to those rules 
which guide Courts of Bquity in granting injnno- 
tions-with this difference, that he has also to 
consider whether or not a balding ought to be 
demolished on the ground of its being a danger 
or obstruction to the public. It is tbe du^ of the 
Municipal Oorporation to procure the dewolf- 
tion of a building syhlob is a .larger or obsfetw- 
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Calcutta Municipal ^ctlll of 1899 

Oontii^ 

tion to the piiblu Iq other re'ipects the Cor- 
poration stands unless the law otherwise ex- 
pressly directs, m practically the same position 
as a private individual wronged by a t irt mus act. 
Although the Municipal Act does not prescribe 
any period of limitation and sanction under S 
449 or 450 of the Act, the Code in directing 
demolition should consider how fai the delay in 
the institution of the proceedings has affected 
the action The fact that m respect of the same 
deviation from the sanctioned plan of a building 
the Municipal Corporation substituted < vo diffe 
rent preceedinsrs at different ti mes— f / f ir fine 
under s 579 and demolition under s 44 cannot 
deprive the Magistiate of his discreticu under s 
4:62 of the Act That seetion applies e\ u when 
the two proceedings are not simultane is 

Chunilal Dutt v Corporation of Calcutta 
11CWN30 33 Cal 341 

17 — Ss 449 (1) 451, and i 74—Kule No.2 of 
Part II Sch 17 of the Act interpreUtion of — 
Height, limit of of building facing a ^tieet and 
an open platform — Angle of 45 degrees whence 
to be dra wn — 

On one side of a stieet wis a bat) mg pUl- 
fo-rm open to the sky On the opposite aid< a 
building was erected facing the strt et and the 
plutforra determining the height 

limit of the building m accordance with rule 
No 3 of Part 11 Sch 37, of the Calcutta Municipal 
Act (in B C of it<99) the angle of 15 degrees 
must be drawn from the street aligment on the 
side of the street and not from the side of the 
platforni farthest trom the street Sheomall 
Goenka y The Corporation of Calcutta 
13 C W N 74 

17A~-Calcutta Municipal Act, bees 466 674 
Sch XVlII Cl 8 — Iron — Steel — 

In Schedule XVIlI OUu«?8 (8) of the Olacutti 
Municipal Act the teim mm includes so 

that a person who used premises for storing steel 
joints without a license granb-d and ir section 406 
(1) was rightly convicted under section 574 
Ganga Nar&m Pal Corporation of Cal 
cutta 10 CLJ486 

18 -- bs 502, 505 — Purchase of damaged nee 

intending to sell it as food for pigs- Ordei for its j 
dcstruciion.— i 


Calcutta Municipal Act III of 1899 

-iyontd. 

Rice bought for bemg[sold as food for pigs 
cannot be ordered to be distroyed under s 605 
where it was not attempted to be sold as food 
ifor human beings 

Chundra Coomar Biswas v Calcutta 
I Corporation SO Cal 421. 

19 — S 557 cl (d) — Presumption statutory — 
Land ‘District and ‘Re-assesment ’ meaning- 
of Valuation, time from which takes effect 

The term land as used in S 577, cl (d) of the 
Calcutta Municipal Act (UI of 1899) includes 
bus^ee ‘land and is not restiicted m its applica- 
tion to building land The term District as 
use'^ m the proviso to S 657 cl (d) of the Act is 
equivalent to the term Ward and the two 
terms are synoymous The meaning of the 
term ‘District as u>ied iti the Act cannot be 
asr ertained by reference to an order issued sub- 
sequently bv the Uhauman of the Calcutta 
Corpontion for administration purposes The 
teim ‘Re '’ssossraent as used in & 557 cl (d) of 
the Act 18 equivalent to re valuation (assessment 
I **iSi^ifying the official valuation of property for 
the purpose ottaxatun or the \alue assigned to 
property for the purpose) and not the re imposi- 
tion of rate oi tax The ic valuation of bustee 
land must not be imagined to take place by 
operation of law Rom year to year The valua- 
tion docs not mean merely the amount of the 
vaiuatiun, but covers the whole process or act of 
valuation when substantial part of the act of 
assessment or valuation ib completed before the 
commencement of the Act of 1899 it cannot be 
leasonably maintained that there was a re as- 
sessment after the commencement of the Act, 
because s:>me objection to the re assessment or 
re valuation might have been preferred or 
disposed of alter that d&te 26 Cal 74 (77) referred 
to The presumption laid down m cl (d) of S 
557 of the Calcutta Municipal Act (III of 1899) 
does not apply to a case where there has been 
no re assessment made after the commencement 
of the Act for the whole district or ward m which 
the land acquired is situated The Secpetary of 
State for India in Cotincil v Belcjha- 
mbers 3C L J i69=10 C W N 289«B3 

c«l ^96. 

20- <01 (18) secticroa 659, 661 &) 

Ijawe, seofcioh I -^InoroiAniW 4m # fhtic 
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-Gonad. 

street, by raising pillars— Obstruction removal 
of, notice for— Notice, disobedience to the re 
qmsition of — Proce=‘dings, inatituLioa of three 
months aftei the expirabion of the period of the 
requisition— Limitation — Offence if contitnuous 

A Bye la tv must conform with the provisions 
of the enactment under which it purports to be 
made. 

Bye law, sectio i I so far as it relates to 
obstruction comes within the provisions of 
clause (18) of section 550 of the Calcutta Mum 
cipal Act (in of 1890 ) 

Section 561 (b) only authorises the penalty 
for the coatmuairoe ff a breach here notice 
follows breach penalty is attached to 

breach which only arises afW the notice and 
there is no provwion for any subsequent notice 
which could come within tho provisions of 
section 561 requi ing that tnere should be notioe 
after breach 

The Bye law purports to create a con 
tmuous breach which is outside of and fails to 
comply With the provisions of section 501 
clause (b) under which alone it can chim vitality 
Ihere IS, therefore no provision for a continuing 
breach that could take the case outside the provi 
Sion of section 631 of the Calcutta Municipal Act 

Narain Chandi*a Chattepjee v Corporation 
of Calcutta. 10 C L J 62S 

21— 631, Sub ^=1 (1) S U9 S 631 

Sub S (1) of the Calcutta Municipal Act has 
no application to proceedings taken under S 449 
of that Act Corporation of Calcutta v JCeshu 
Chunder Sen 8 C W N 14*2 

Notes. -Dist 9 0 W N 18 

22 — Calcutta Municipal Act (ill of 1899 B. 
0 ) S 634,01 2 — ‘ Accrual of the right to sue in 
cl 2, S 6 i 54, meaning of— Limitation 

The words ‘ accrual of the right to sue’ m cl 
2^ S ti34, do not metu accrual of the cause of ac- 
tion, but have reference to the expiry of the 
month’s notice under cl I of that section and 
the plaintiff will not be barred if he brings his 
ac|iion within three months from the date when 
the month’s notice has expired The Corpora- 
tion of Calcutta v Shyama Charan Pal 
C ^ N 217^82 €ai277 


Calcutta Municipal Consolidation 
Act II of 1888. 

1 — S 2 and s« 253 256, 267, 366— Calcutta 
Municipal Act— Basti land— I rgency — irespass 
— Suit tor damages. 

Bengal Ac^ ll of 1885 s 2 para 5 provides 
that the pending proceedings commenced under 
a law which 18 repealed, shall be deemed to have 
been commenced under the new Act, but they 
must be ( outmued under the new provisions and 
can be used only to enforce rights and powers 
m existence at the time when it is sought to en- 
force them When the Act V of 1876 was m 
foice the Calcutta Municipality took mersures 
to cleanse Basti land for purposes of sanitation 
Meanwhile Act II of 1888 was passed it pro- 
vided totally different pieliminaries and proce- 
dure for the purpose But mspite of the passing 
of Act fl of 1888 the Municipality continued 
improvement under Act V of 1676 that 

even if the proceedings could be considered un- 
iers 2 of Act II of 1888 to have been commenc- 
ed under the new law, the action of the Muni- 
( ipality amounted to tresspass for which they 
were liable to the owner of the land to pay 
damages Corporation of Calcutta v Jadu 
Lall Mullick 21 Cal 598 = 27 Cal 202 


See Bengal lenaney Act Case No (1(>) 

27 Cal 202 

2 — Ss 31, 24, 25, — Municipal election — Joint 
family representation for voting — Chairman’s 
direction as to the list of candid ates-Franohise 

S 31 of the Bengal Act II of 1858 places no 
duty on the chairman of the Municipality, of 
exercising any judicial discretion with regard to 
the list of candidates Therefore m such a case 
a lule granted on the application of one of the 

I candidates, calling on the chairman to show 
cause why the name of another of the candidates 
who was merely a manager appointed to vote on 
behalf of the joint family under s. 2^ and uo| 
qualified to be elected as a commissioner, ^opld 
not be removed from the list of candidate^ was 

I discharged Mutty Lall Glliosc. 

I 19 Cal 192. 

I Notes — Ap 22 Cal 717 

I 3— Ss 31, 11, *^nd 12. 

1 j|u I $8^ A |u;|e pauteli ou th^ 
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Calcutta Municipal Coniolidaiion 
Act II of 1 . 

Municipality »-o show cause why the name of 
a certain candidate should nob be expunged from 
the list of candidates for election as Municipal 
Oommissioners. He was merely a manager and 
trustee of certain property having no beneficial 
interest in the property and was as such ineli- 
gible for election as a commissioner, is not com- 
ing under ss. 11 and 12 of the Municipal Act. 
The chairman was directed to expunge the name 
from the iist of candidates Rajendra Lull 
Mitter. 19 Cat 195 note. 

Notes —Ref; 19 Cal 102. 

31, 8, 24, ?5 — A lule was granted to 
the chairman of the Municipality to show cause 
why he should not omit to count certain votes m 
favour of a particular candidate at the election 
the votes being votes of persons having no right 
to give votes, because they were merely agents 
appointed under Ss. 24 and 25 of the Act by joint 
families or firms to vote. Held that a Judge could 
not put an interpretation on an Act which would 
involve an a<ldition to the Act of words which 
the legislature had left out and therefore the 
rule was discharged. Municipal Commissio- 
ners for Ward No 10 Calcutta 
19 Cal 198. 


Calcuita Municipal Consolidation 
Act II of 1888 -Oont<i, 

of the candidates. He can revise the original 
list under s. 23 or on applications made under 
s. 21 or under an order of the Presidency Magis- 
trate under s. 2.1. The Act does not sanction the 
issuing of supplementary list of voters. S. 8 gives 
the definition of a voter. Although the name of 
a voter does not appear in the revised list, sbll he 
can give his vote if he comes under the definition 
of a voter given in s. 8. The only prohibition 
is given by the local Government rules under 
s, 19 of the Act. CorkhilL 

22 Cal 717. 

6 — S .11, Rule 7 cl. (5)— License tax — Liabi- 
lity to tax of a company, carrying on business 
through agents in Calcutta and not having a 
resristered place of business. A joint-stock com- 
pany carried on the business of money-lending 
through itb agents in Calcutta where it had no 
registrered place of business. The company is 
liable to pay the license tax under s 87 and Sch 
II of the Calcutta Municipal Act of 1888, 22 Cal 
,>8! Dist. Corporation of Calcutta v Eastern 
Mortgage Agency Company. 25 Cal 483. 

2 C W N 328. 

— ss. 117 and 119. 




5 — Municipal election -List of loters-Juiis- 
diction of chairman —Jurisdiction of High Court 
-Rules of local Govern ment-Neither the Municipal 
Act nor the rules published by the Local Govern- 
ment under section 19 of the Municipal act 
requires that the name of a candidate, or proposer 
or seconder or approver of candidate should be 
published in the revised list of voters, Ss 20 and 
23 only lay down mles, applicable to voters and 
they have nuthing to do witli the qualifications 
of proposers, seconders and approvers. 

The High Court has iurisdiction to restraint a 
person not duly elected from exf^rcising the func- 
tions of a duly elected commissioner. The chair- 
man has no discretion in preparing the list of 
candidates. 19 Oal 1^12 approved, S 31 
requires every candidate to send his name to the 
chairman not less than 7 days before the day 
before for election together with the names of 
his proposers seoonders and approvers. The chair- 
man cannot waive this rule. When the provi- 
lions pf g. .81 have been oompHed with, th® 
liad po powe): to Setewlne 


See Small Cause Court, Mofussil— Jurisdio- 
tion — Municipal Tax. 


7. -8s 135, 1,57 — Valuation— — Liability of 
■Revaluation mad'' afr»r hearing objections, 
Provincial Small Cause Courts Act (IX of 1887) 
0 P. Cod(^, s. 622— Super! Dtendenoe of the High 
Couit 


Valuation ins 135 of the Calcutta Municipal 
Consolidation Act (Bengal Act II of 1888) means 
not the amount of valuation only but also the 
processor Act of valuation. Vice-president of 
the Municipality on the objection of the rate- 
payer to the former valuation, took evidence and 
fixed the valuation within hyeais from thig 
valuation. The Municipality made a revaluation 
to which the rate-payer objected on the ground 
that the Municipality had no authority to make 
a revaluation within 6 years from the last valua- 
tion. On appeal to the Small Cause Court 
J udge the ob]6ction of the rate payer was al- 
lowed, inasmnoh as thenbjeotlon 

raised by tb# rate payer W 48 I9 t|e 

■* * 4 i 
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Calcutta Municipal Consolidation 
Act II of \%Z^-Gontd. 

Taliiation, the judge of the Small Cause Court 
had jurisdiction to deal with it. That being so, 
it was not open to the High Court to interfere 
either under s. 26 of the Provincial Small Cause 
Courts Act or under s. 622 C. P. Code or under s. 
15, of 24 and 25 Viet. Ch. 104. 

Corporation of Calcutta v Bhupati Roy 
Chowdhry. 26 Cal 74=3 C W N 70, 

Kotcs.~Fol: 6 0 W N 480; 10 C W N 289= 
33 Cal 396=3 C L J 169, Ref: 13 0 W N 
1221; 36 Cal 994. 

8. — Ss. 381, 382 — Requisites of certificate or 
closing burial grounds. 

When Municipal authorities issue a certificate, 
under s. 381 of the Calcutta Municipal Act (Ben- 
gal Act II of 1888) prohibiting the use of burial 
ground, they must definitely specify the point 
of time from which the period fixed by them is 
to run. Lutfur Rahman Nuskur v Muni- 
cipal Ward Inspector, Calcutta Municipal 
Corporation. 25 Cal 492=2 C W N 145. 

9. — Calcutta Municipal Consolidation Act, Ss, 
236, 241, 

The Calcutta Municipal Act III of 1889 B C 
relates only to act's done after the oommence- 
mf‘nt of that Act, including acts done to complete 
a building commenced before the Act came into 
force — S, 449 (3) relates to things done in breach 
of S. 591, which itself does not relate to the al- 
teration of or addition to a building commenced 
before the Act came into operation. S. 8 of the 
Bengal General Clauses Act saves the operation 
of all repealed Acts in such a case, where the 
building was commenced when the old Act was 
in force. The words “material alteration of the 
structure of any house” in s. 236 of Act II of 1888 
B. 0, contemplated the erection of anything on 
a site attached to, or detached from any building 
standing on it, so as to alter the structure of the 
house, i is. of the house with all buildings stand- 
ing on that site. Sanction was necessary for such 
building, and failure to obtain the same e'ntitled 
liability under 8.241 of that Act. Where, therefore 
a building detached from other bouses but stand- 
ing on the same site, was commenced before Act 
ni of 189P (B C) came into force, but was com- 
pleted after that period;— ije A/, ti^at Act II of 1888 
(BO) applied and that sanction was necessary 
Uijdei! 8.236 of the latter Act| au4 un- 

BOO. 65? 


Calcutta Municipal Consolidation 
Act IIofl888-Contf/rf. 

der S.241 of that Act continued. But an order of 
demolition passed thereon under s 449 (8) of Act 
JIl of 1899 (B C) was illegal. Kesuh Chandfa 
Sen V Calcutta Municipal Corpoipation. 

7 C W K 374, 

10. — Ss. 247-260. — Sanction to build — Power of 
^PPiicant to build on Commissioner’s failing to pass 
orders within fortnight -Building in contraven- 
tion of sec.247— Remedies of Corporation-Police 
prosecution— Corporation if bound by acts of its 
servants Withdra'wal of sanction if an act pur- 
ported to be done under sec. 427 of Act II of 1888 
(B, C.) — Damages. 

There is no statutory provision enabling the 
Corporation to withdraw a sanction to build when 
once granted, even if such sanction be a conditional 
one. On the non-performance of the condition 
by the grantee, the Corporation has legal remedies 
in a Civil Court by injunction or otherwise for 
enforcement of the condition. The speciallimi- 
tation provided for by sec. 427 of Act 11 of (B 0) 
1888 does not apply to a withdrawal of a sanc- 
tion to build once given, for such withdrawal 
cannot be considered as an act done or purporting 
to be done, within the meaning of that section. 
On the Uorporation’s failing to pass orders within 
a fortnight of an application for sanction to build, 
the right of the applicant for sanction to build 
under sec.260 of the above Act becomes an absolute 
one. The Corporation is bound by the acts of 
its officers. Tullarm and Rajendra Hath 
Sanyal v The Corporation of Calcutta. 

7 C W N 329. 

Calcutta Small Cause Court Juris- 
diction of. 

1.— Amending Act, VI of 1906— Effect of— 
JurisdiotiAn to enquire into question of title in 
tiled hut cases. ‘ 

Tbe presidency Small Cause Court has juris- 
diction to enquire into questions of title in tiled 
hut cases by reason of the amending Act IV of 
1906. This jurisdiction is possess^ by it not 
only m execution proceedings connected with 
Its own decrees but also in the execution of de- 
crees of other Courts transferred to it. 

AfpTfalla r Thahurdye 
Tbafettraiti, Piga|883, 
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Calendar. 

See Cases tindei*.*— 

Limitation Act s. 26. 

Calingula. 

1. — Flow of water'*-' Continuing injury. 

The flow of water over another's land is a 
continuing injury and S. 24 applies to such a 
case. 7 M H C E 60 and 16 Mad 3.-i3, Eefd to. 13 
Q B D 131, Eefd, to.; 2 Ex. T), 1, IMst.; L R 4 H 
L at p. 216 and 1902 A C at p 230. Eefd to. 27 
Bom 344 and L E 3 A C 430, Ref to, 6 Oal 301; 6 
Bom 20 and I Mad 336 Eefd to. 

Sankaravadivelu Pillai v Secretary of 
State for India. 15 M L J 32=28 Mad 72. 

Camp. 

l.«— Of Magistrate- Adjournment of case. 

Ppr Jenlfins, G. J. — We earnestly hope that 
those Judicial officers whose otliciaJ movements 
may leave tin in open to this charge (that is, of 
wilfully compelling the defendant to follow the 
movements of his camp) will strive to exeicise 
their powers with such consideration to those 
who appear before them as will secure them from 
any imputation of misconduct in this respect. 
Glfjasliankaj? v Gopalji. 7 Bom L R 951= 

30 Bom 24d. 


l\ B. = 7CL J666 


MofussiUJnrisdic- 
2 B L R S N 7. 


Notes— Ref: 36 Cal 756, 
= 12 0 WNt)82. 

Camp-Followers. 

See Small Cause Court, 
tion — Military Men. 


Canal. 

1 .— Hajiwah Canal in Multan District— Rights 
of Excavators and Government. 

The plaintiffs instituted this suit against Go- 
vernment claiming proprietary right in the Haji- 
wah Canal in the District of Multan, which was 
supplied with water from Sutlc 3 river, 'Jhe 
Canal was excavated by the plaintiit’s ancestors 
with the sanction of Government in the year 
1861 at a cost of about nine lakhs of rupees. It 
passed through lands owned by persons not 
parties to this suit, whoa« consent plaintiffs’ 
ancestors had obtained under agreement to supply 
them tbp Settlement IJeopKjs 
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I CanaI-Conj!(?. 

! the Canal was entered as the property of thi 
plaintiSs' father. The Government waste lands of 
over 60,000 acres, which were farmed by plain- 
tiffs and others, were incapable of cultivation 
for want of water The Government sanctioned 
in proprietary right a grant of this land to plain- 
tiffs’ father. Upon the death of plaintiffs’ father 

disputes arose among his sons, and owing to such 
quarrel Oovernment took over possession and 
management of the Canal. The Government deni- 
ed the plaintiff s right to the Canal outside the 
60,000 acres grant and relied on the 8th clause of 
an agreement executed by the parties. The 
clause was as follows:— The canal dug by the 
grantee and known as the Hajiwah shall for the 
present remain under the management of the 
said grantee; Provided always that in considera- 
tion of the promises that the said grantor, his 
successor and assigns shall at ah times hereafter, 
V henever he or they shall think necessary be 
entitled withoot the consent of, or permission 
from the said grantee, his heirs, legal representa- 
tives and assigns, to lake into his or their own 
hands and contiol the management and distribu- 
tion of the water of the said canal without pay- 
ment of any compensation whatsoever, and fur- 
ther to clear the said canal and recover the cost 
ot clearance and management by a canal rate to 
be levied on the area irrigated. that the 

ancestors of the plaintiffs acquired a proprietary 
interest in so much of the Government lands 
taken for the purpose of the canal as required for 
its construction and maintenance, and also a 
right to have the waters of the Sutlej River admit- 
ted into the canal so long as the canal was used 
for the purpose for which it was originally desi- 
gned. The principles applicable to such cases are, 
“ If a man under a verbal agreement with a land- 
lord for a certain interest in land or, what 
amounts to the same thing, under an expec- 
tation created and encouraged by the landlord 
that he shall have a certain interest, 
takes possession of such land with the consent 
of the landlord, and upon the faith of such 
promise or expectation with the knowledge of the 
landlord and without objection by him lays out 
money upon the land, a Court of Equity will 
compel the landlord to give e^ect to such promise 
or expectation, I E. and 1, Ap. 129 at p.l70, 1866, 
also that the Governmext were entitled un-< 
dor the agreement to hold possession and control 
P| l^n4 so long as tUj copsgei^^ H ||^ 
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Canal-CoMcii. 

sary. Ahmad Yai» Khan v The Secretary 
Of State For India In Council. 

99 P L:R 1901*S8 P R 1902. 

2. — Diversion of water channel. 

A water channel should not be diverted so as 
to damage the land of another. Ghanaram v 
Nanha Jaggu, 3 C P L R 143. 

Sec also cases under: — 

Landlord and tenant — nature of tenan- 
cy. 28 Cal 693 

Canara Forest Rules, 7, 12. And 23. 

See. — Madras Forest Act, s. 26. 

Cancellation of Bond. 

Suit for on ground of failure of consider- 
ation. 

See. Specific R-IK Aet (1 of 187/), Sb. 39, lu. 

Cancellation of Contracts. 

1-A Court of Equity will not set aside a contract 
merely because it Hows from moral, not legal obli- 
gations, unless it is proved that the defendant was 
forced, trickled or misled into it by the plaintiifc by 
means of fraud/using that word not merely in the 
strictest sense of actual deceit but in the larger 
sense of an unconsoientious use of power arising 
out of certain crieumstances and conditions and 
showing the defendant beine: victimised by the 
plaintiffs unfair and improper conduct was 
unable to understand what he was doing. Ganesh 
V. Vishnu. 9 Bom L R 1164=32 Bom 37. 

Cancellation of Deed. 

See (1) Bond. 

(2) Contract Act (iX of 1872) S. 27, 

(3j Court fees’ Act S. 7 01. IV (c). 

(4) Custom, Alienation. 

(4) J urisdiction of Small Cause Court. 

(5) Vendor and purchaser. 

(6) Specific Relief Act ss. 39, 40 

l.-Oancellation— Of Deeds of sale and hypo- 
thecation for equitable conditions. 

t/pon the caueellation of inattumcuts of by- 


Cancellation of deed-OonM. 

pothocation and sale on proof of fraud and collu- 
sion between the grantee, who had advanced 
money, and the manager of the grantor’s 
estate the grantor having been unduly 
intlnencpd in the transaction, Aeld that the 
condition of cancellation should be, not the 
repayment of all money received by the manager, 
but only of sums shown to have been paid to the 
grantor personally, and of such sums received by 
the manager as he would have been justified in 
borrowing in the course of a prudent manage- 
ment of the estate. A jit Singh v Bijai 

Bahadur Singh. 11 Cal 61=11 1 A 211. 

2. Equity Conditions under which it will 
giant relief against deeds deliberately executed. 

^ A Court of Efiuity will not grant relief and set 
aside deeds (release deeds, for instance,) executed 
by a person, wh3re the proceedings were entirely 
started by him and deliberately carried through by 
executing and registering several deeds and by 
deliveiing possession, whereby he secured a pro- 
vision of maintenance for himself, to which ho 
would not otherwise be entitled. 2.8 Cal 16 (P o), 
Bhagat Ram v Gokal Chand, 
150 P R 1908. 

Cancellation of document. 

1 . — CancelUtion of document. 

Where the plaintiff sued for the cancellation 
oliijMa// oathe ground that it was forgery 
the question whether the document is invalid as 
regards the pLim tiff’s share, does not arise, 

Dwarika Nath Chatterjee v Jiban AH. 

1 Ind Cas 657. 

See also cases under: — 

(1) Bond 

C^) Specific Belief Act ss. 39, 40 
(3) Cancellation of deed. 

Cancellation of Instruments 

1 ^Apprehension of injury — Discretion ‘of 
Court. 

In a suit under s. 39 of Act I of 1877, the plaintiff, 
in the lower appellate Court, receded from the 
position taken up by him in the first com to the 
effect that the instrument in suit was a forgery, 
and only contended that it was of no hyail, for 
non-compliance with s, 17 of Act iTl of 
The lower appellate Qoutt dishaiseed the 
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Cancallalion of Inslrument-Cfencii^. 

that the exercise of the discretion of the Court un- 
der 8. 39 of Act 1 of 1877 ought not to be inter- 
fered with, except on strong grounds, that the 
plaintiff had failed to show grounds for any 
reasonable apprehension of serious injury within 
the meaning of the section, and that it was not 
for a Court acting under the section to go into the 
question whether the instrument required registra- 
tion, or would be admissible in evidence. 1 All., 

622 referre^l to. Bhawar Rai v 

Jahandar Khan. 9 W N 147, 

2— Conveyance — Onus in a suit to set aside a 
deed— Voluntary deed— Power of revocation— In- 
dian Trusts Act (il of 1882) Sec 53 — Trustee — 
Equity in favour of a person paying off subsisting 
charges on property. 

The plaintiff and the defendant, the former 
being mother-in-law of the latter and both of 
them being Mahomedana, passed a document 
whereby^they relinquished their shares in cer- 
tain property in favour of the two sons of the 
defendant. 


Cancellation of Sale-deeds. 

1 — Declaration — Consequential relief — Cancel- 
lation of a document — Specific Relief Act (I of 
1877), S. 39. 

A suit for cancellation of a document under S 
39 of the Specific Relief Act (I of 1877) is a suit 
for a declaration and a consequential relief to 
which S. 7, cl, 4 of the Court-Fees Act applies. 

Parvatibai y Vishwanath. 6 Bom L R 1125 

aBs29 Bom 207. 


Cancellation of Stamp. 

1— Act I of 18?'9, Sec 11— Stamp— Cancella- 
tion— Receipt stamp. 

The mere drawing of two parallel lines over a 
receipt stamp, aflSxed to an instrument, does not 
amount to its cancellation either under s. 11 of 
the Stamp Act of 1879, or s, 12 (3) of the Stamp 
Act of 1899. Virabhadrapa v Bhimaji. 

6 Bom L R 436 »28 Bom 432. 

Sec other Cases under:— 

Stamp Acts 12. 


that the transaction was not a mere vo- 
luntary settlement, but was supported by valuable 
consideration because the relinquishment by one 
was consideration for relinquishment by the 
other. (29 Bom 333; 7 Bom L R 477 Fol;). 
Ashidbai y Abdulla. 8 Bom L R 652 » 

31 Bom 271. 

3— Cancellation of instruments — Limitation- 
Onus. 

When a plaintiff sues for concellation of an 
instrument and when he alleges that be knew the 
facts entitling him to get the cancellation, at a 
certain time it in for the defendant, who pleads 
limitation, to allege and prove a knowledge prior 
to the period from which time begins to run. If 
no evidence were given on either side, the plea of 
limitation would fail. Taxits v Gajadhar. 

2NLR98. 

Cancellation of lease. 


Cancelment and Recall of certifi- 
cate. 

See: — Certificate of Administration, 

Candidate. 

1 — Order calling upon a public body to enter- 
tain and consider an application. See for a case 
where the court ordered the Board of Examination 
for Pleaderahip candidates to receive and consider 
an application by a candidate. Ruda Naraiu 
Roy- 28 Cal 479. 

Candidate for Degree at University. 

See Bombay Uniyersity Act. Case No (1). 

23 Bom 405. 

Canning's Proclamation of 15th 
March, 1858. 



— Nascal land in Oudh, suit for possession 
of— Burden of proof— Effect of— Power-of- 
attotney signed by Deputy Collector for Deputy 
Commissioner, presumption as to — See Possession 
—Suits for possession. 7 0 C 65» 


See Cases under.*— 

(1) Landlord & Tenant 

(2) Lease. 

( 3 ) Public Chanty. 
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Canongoe. 


Canongoe— Obstruction to canongoe appoint- 
ed by settlement officer — See Beng. Survey Act 
V of lb76, ss. 4, 5 Case No. (5). 6 C W N 120. 

Canongoe Papers. 

Sec Kanungoe Papers. 

Cantonment (1-12). 

(1) G-rant of land for building purposes. 1 

(2) Grant of land by military authorities for 
building purposes 2 

(Z) Cantonment, land & building in 3 

(4) Resumption of, with buildings thereon 4 

(6) Right of military authorities to quarter 
troops in house belonging to private indi- 
viduals in cantonments 5 

(6) Cantonment land, alienation of native 
state 6 

(7 ) Adverse possession 7—8 

(8) Sanction of Chief Court for sale of certain 
property in land 9 

(9) Damages for injuries caused from non- 
repair 10 

(10) Lease of house for period exceeding one 

month 11 

(11) Right of pre-emption 12 
Cantonment. 

(1) Grant of land for building purposes. 

1 — Rent Act— Suit for assessment of rent by 
Government. 

Certain ground situate within the limits of a 
cantonment was granted for building purposes by 
the military authorities to the appellant in 180$. 
In June, 1873, such cantonment was abandoned 
and the ground comprised therein was made over 
to the Collector of the district in which it was 
situate. The Government subsequently sued the 
appellant claiming among other reliefs that the 
appellant should be directed to pay rent for such 
ground and the alluvial accretions to such ground 
and that if she refused to pay the rants fixed she 
might be ejected and the Government put in pos- 
session. JU^ld that the Civil Courts had no juris- 
diction in the matter of assessing rent on such 
alluvial accretions which were outside the original 
grant. Paterson v The Secretary of State 
for India. 3 All 669, 1 W K 45. 


Cantonment-On?i?. 

(2) Grant of land by military authorities 
for building purposes. 

2 — By Military authorities for building pur- 
poses — Resumption of land by civil authorities — 
Cantonment— Assignment of profits of land to 
Municipal Committee — Liability to grantee to pay 
ground-rent — Suit for declaration of title and 
assessment of rent — Cause of action — Jurisdiction 
— Right of grantee to compensation in case of 
ejectment. 

Certain land situate within the limits of a 
contonment was granted free of rent for build- 
ing purposes by the military authorities Under 
the Military Regulations relating to such grants 
such a grant could not be resumed by the Govern- 
ment without a month’s notice and without the 
payment of the value of such buildings which 
might have been authorised to be erected.The land 
was subsequently resumed by the civil authoriti- 
es, and the land being within Municipal limits, 
the ground-rents on it were assigned to the Mun- 
icipality. The Municipal Committee having de- 
manded ground-rent in respect of the buildings 
erected on such land under such grant, from the 
representative in title of the original grantee, and 
the latter having refused to pay the same or to 
vacate the land, the Secretary of State for India 
in Council sued him in the Civil Court for a dec- 
laration of proprietary right to the land, for its 

assessment to ground-rent, and, in the event of 

the refusal of the defendant to pay such rent, 
when fixed, for his ejectment therefrom, and for 
mesne profits of the land for six years. The cau- 
se of action was stated in the plaint to be the 
refusal of the defendant to pay ground-rent or to 
accept a lease or to surrender the land, after a 
notice to that effect had been issued to him by the 
Municipal Committee as the plaintiff’s agents. 

Beld that the Municipal Committee were the 
plaintiff’s duly authorised agents to lease apd 
obtain rent for the land Occupied by the defend- 
ant’s buildings with their compounds; that such 
notice was properly issued in that character on 
behalf of the plaintiff; and that the defendant’s 
subsequent refusal, to pay rent, or to accept a 
lease or evacuate the premises, amounted to a 
sufficient denial of the plaintiff’s title to afford 
him a gool cause of action; that, asanmine 
that no agreement to pay rent existed, the plain- 
tiff was entitled to demand and recover reasona- 
ble compensation for the Use and occupation of 
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Canlonment-<?o»»<<*. 

(2) Grant of land by military authorities 

for building purposes-OtmeW. 
the land by the defendant; that the suit was 
maintainable in the Civil Court, and it had power 
to grant the plaintiff the relief sought; that by 
the conditions of the grant by the military autho- 
rities the plaintiff was not disqualified from de- 
manding ground-rent for the land before he had 
paid the defendant the value of the buildings, 
but that looking to those conditions, it would 
not be fair or equitable to grant the plaintiff a 
decree, pure and simple for the ejectment of the 
defendant, but he should be put under the condi- 
tion that, if, in case of the defendant’s refusal to 
pay the rent fixed, he desired to eject him, the 
value of the buildings as cantonment residences 
must first be determined, and, when determined, 
must be tendered to the defendant, and if the 
latter refused to accept it, the plaiiiiiff would 
then he entitled to eject him. 

The Secretary of State for India in Council 
V Jagan Prasad. ^ 

Notes,— Dist; 30 Bom 137 » 7 Bom L K 735. 

(S) Cantonment, land Sc building in. 

8— Cantonment, land and building m— Te- 
nants if owners or licensees— Permission to build, 
^feet of— Long possession— Pi esumption of own- 
ership if arises— Eeaurapfeion by Government- 
Compensation. 

On the qtiebtion whether the Appellant’s 
house situated within the Poona Cantonment was 
held by the appellants m proprietary right oi 
under the military or cantonment tenure, so as 
to be resumable by the Government at their plea- 
sure subjecs to the payment of compensation for 
buildings erected by the tenant. 

Hdd^ that, assuming that the house existed at 
or before the time the cantonment was formed 
there was, under the circumstances of the case, 
a strong probability that the owner was 
duly compensated along with other proprietors 
for the change in his position as owner to that of 
licensee : 

That permission to build bungalows, though 
frequently given did not carry with it any sort 
of proprietary right, and the buildings were 
liable to expropriation at a price to be fixed by 
the authoriti^ . 


Cantonment-(7o»«<?. 

(3) Cantonment, land «fe building itx-CoRcU. 

That, in the circumstances, mere possession or 
occupation of the bungalow on the site raised no 
presumption that the appellants or their prede- 
cessors-in-title were owners in fee: 

That the appellants were mere licensees and 
the land in question had been lawfully resumed 
by Government. Kaikhusffu Aderji Gha»- 
wala V The Secretary of State for India in 
Council. 15 C W N 909 (P C)« 

10 II L T 97=14 C L J 268« 
13 BomL R 788 = 8 A L J 1219 « 
(1«11) 2 M W N 23. 

(4) Resumption of, with buildings thereon. 

4— .l][,e8umption of, with buildings thereon— 
Notice — Payment of compensation — Land in Can- 
ton m ent — Resumption - Govern ment . 

In 1862, E, the pred6cessOr-in title of the de- 
h ndants, obtained from the Government the 
land in dispute under the General order of the 
31st July 1866. The General order provided 
among other things : * Permission to occupy such 
ground in a Military cantonment confers no pro- 
prietary rigl't, it continues the pioperty of state, 
it IS resumable at the pleasure of Government, 
but in all practicable cases one month’s no tice of 
resumption will be giveu and the value of the 
buildings which may have been erected 
thereon, as estimated by a committee, will be paid 
to the owner.” E erected a bungalow on the 
land and in 1874 he sold the bungalow and ail his 
interest in the land to H, whose interest devolv- 
ed at. his death on his executors the defendants. 
On the 19th October. 1903, a notice was given on 
behalf of the Bombay Government to the first 
defendant 1 hat he should on the 1st December, 
1903, quit the possession of premises and deliver 
them to the Cantonment ]\Iagistr3te of Poona ; 
and that the Government was prepared to pay to 
him Rs. 16,500. The defendants having declined 
to comply with the notice, the Secretary of State 
for India in Council filed a suit to recover posses- 
sion of the property from the defendants, The 
defendants in answer contended that one month’s 
notice to the lemaining two executors (defend- 
ants 2 and 3) was not given and that the value of 
1 the buildings had not been estimated or tendered. 
Meld (1) that the giving of notice was not a epn^ 
dition precedent, the provision about it being 
; nothing hiore than t statepent bf Be 
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Cantonment 

(4) Restimption of, with totiildings thereon 
— Conchf, 

done where piaticable for the purpose of saving 
the occiipdnt from such inconvenience as an im- 
mediate resumption might involve. That even if 
it be assumed that a notice was a condition pre- 
cedent to the right of resumption, it was clear 
that the three executors on their own showing 
were joint occupants and notice given to one of 
them satisfied the provision. That payment was 
not made a condition precedent to resumption, 
though no doubt the right to that payment would 
arise on resumption. Secretary of State v 
Vamanrao. 7 Bom L R 735=80 Bom 137, 

(^5) Right of military authorities to quar- 
ter troops in house belonging to private 
individuals in cantonment. 

5— Military Begulations. 

The military authorities have no right to ap- 
propriate, to their own uses, houses the property 
of private individuals in cantonments, 
cept, subject to the conditions prescribed by the 
Military Regulations, on the faith of which the 
houses were built or purchased. Held by the ap- 
pellate Court that when a person was m the oc- 
cupation of a house in cantonments, he could not 
be ejected without due notice. Carey v Robin- 
son. 1 Ind JurN S 38 : Bourke 0 CS99. 

(6) Cantonment land, alienation of Native 
State. 

6 — Cantonment land, alienation of native 
State— East India Company — Rights of aliena- 
tion and management and Control of the same 
in the absence of any treaty. 

The Hyderabad subsidiary force, which had 
its Head quarters in the Secunderabad Canton- 
ment, was a force, in the employment of the East 
India Company, and commanded hy the Com- 
pany’s Officers, bat maintained, by agreement in 
Hyderabad Territory for the protection of the 
Niasam. It appears that there never was in exis- 
tence any treaty prescribing the limits of the 
powers of the Niziam’s officers on the one hand, 
and the Military Commander commanding the 
Hyderabad subsidiary force on the other, with 
raspiect to the management, control, and disposi- 
^iojp of |il|§ Cantonment and th<^ land comprised 

is II- Ifties % {loyej-jujspf 


Cantonment- Conti. 

(6) Cantonmeut land, alienation of Native 
State— 

a British force within its territory and allotted 
to it the Secunderabad Cantonment as its Head- 
quarters, it, no doubt, by necessary implication, 
conveyed to th^ military authority all powers of 
jurisdiction, control and management incident to 
maintaining the efficiency and the discipline of 
the troops and the peace and good order and con- 
venient use of the Cantonment. But it would be 
going along way beyond this to hold that the 
officer commanding the troops could be held em- 
powered to alienate in perpetuity, land forming 
part of the Cantonment, and undoubtedly Hy- 
derabad te^ri tory,f or a purpose wholly unconnect- 
ed with military requirements. Pestonji v 

Edulji. 10 Bom L R 287=12 C W N 4*65 « 

4 N LR 65=7 C L J 401=3 M LT 339 = 
18 M L J 199 = 14 Bur L R 102= 
35 Gal 478, PC = 35 I A 79. 

(7) Adverse possession. 

7 — 8 — Cantonment, land in — Presumption in 
respect of such land— Adverse possession -Limita- 
tion. 

In the beginning of the l9th Century, one Lieu- 
tenant Young, having built a house to quarter 
bis regiment, aho appropriated a piece of land 
adjoining the same, situated within Cantonment 
limits and subject to Cantonment lules until 1874, 
when it was made over by the Military authori- 
ties to the Civil authorities. Sixi-y years had not 
elapsed since the acquisition of the land by the 
defendant. Held that the suit was not barred by 
limitation. 

A party who builds a house in Cantonments 
must be taken to have derived his title to occupy 
the land from the Military authorities, and their 
power to make a grant of it can only be co-exten- 
sive with their oWa tenure of the property and 
no assignment by them can subsist beyond the 
period the land might remain subject to Canton- s 
ment regulations. 6 All U8 Ref. Bank olf 
Uppci? India vThe Secnetary of State foi? * 
India in Council. 2 A L J 1194. 

(8) Sanction of Chief Court for sale of cer^ 
tain property in land. 

9 — Act VIII of 1859, Section 205 — Govern- 
ment Notification No 1226, September 26tt, 1801$ 
— Sanction of Chief Court for sale of certain pro- 
perty in land. House ip ppt *^^propert^ 

in 
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Cantonment-0!cw««?. 

(8) Sanction of Chief Court foi» sale of 
certain property in \^n6.—Co)idd^ 

By Punjab (xovernijgLent Notification No 1225, 
September 26th, 1866, hereditary or joint-acquir- 
ed property in land cannot be sold in execution 
under Section 205, Civil Procedure Code, with- 
out the previous sanction of the Chief Court. 

Meld^ that a house in cantonments is not “pro- 
perty in land” within the meaning of the notifi- 
cation ; that “land” means immoveale property 
for the time being subject to a settlement of land 
revenue. Mootsuddee Mull v Abdoola Khan 
PR 26 of 1870. 

(9) Damages for injuries caused from non- 
repair 

10. — Landlord and tenant — House in can- 
tonments — Liability of landlord to repair— Da- 
mages for injuries caused from non repair. 

On 15th November, 1875, plaintiff, Dr, Tandy, 
rented from defendant a house situate in the 
Cantonmont of Peshawar, without any agreement 
In writing and without any special terms. On 
13th December 1876, an earthquake took place 
in the Peshawer valley, which injured and shook 
the house. 

Shortly after the earthquake defendant was 
•hown over the house and requested to repair 
it. The defendant’s attention was diawn to the 
cracked walls, but not to the roof, which was 
concealed from view by a ceiling. Repairs were 
executed by the defendant, but not to the roof, 
which neither he nor Dr. Tandy believed to be 
unsafe On 13th March 1876, the roof of the house 
gave way, and falling in, seriously injured Mrs. 
Tandy, By Para 1873 of the Bengal Army Re- 
gulations the landlord of a house is bound, and 
can be compelled, to repair a house in canton- 
ments, 

3 he cause of the roof falling in was the great 
weight of mud on the beams and supports, which 
were unfit for the heavy load upon them; and 
also the fact that the wood-work or a great, 
portion of it, was unsound. 

In a suit by Dr. and Mrs, 3 andy for damages, 
held^ that the defendant, as owner of a house in 
cantonments, was liable to keep the same in 
repair, and having failed in his oblIgat^on was 
liable to an action for damages sustained by the 
falling-in of the rpof t'btough tjie w^pt of proper 


Canlonment-O'^w^i/ti, 

(9) Damages for injuries caused from uou- 

tep^dr—Concld. 

In assessing damages in such a case a Court 
should not take into consideration the remote 
consequences that may follow, but the expense, 
pain and loss, immediately connected with the 
accident. Ramji Mai v Tandy. P E 38 of 1877, 

(10) Lease of house for period exceeding 

one^ month 

11. — Lease of house for period exceeding one 
month — Validity of such lease— Bengal Army 
Regulations, para. 24.— 

Where the defendant agreed with plaintiff to 
take a lease of her house, situated within 
the Amballa Cantonment, for the period 
of one year, held^ that such agreement 
was not void or inoperative by reason of para 
24 of the Bengal Army Regulations; which pres- 
cribes that houses in Cantonments can only, 
according to those Regulations, be let by the 
month, assuming that the plaintiff was bound by 
the provisions of those Regulations. PR 71 of 
1873 cited. Hodgkinson v. Pitzherbert 
P R 115 of 1882, 

(11) Right of pre-emption 

12, Right of pre-emption as to property in 

8P L R 1911=9 PR 1911=9 Ind Cas 388 
= S0P WR1911. 

Cantonment Accommodation Act. 
(Punjab.) 

1.— s. 4 (2)— Power of Government to define 
the limits of any cantonment so as to extend 
them— General Clauses Act s. 14.— 

Under 8 4 (2) of the Cantonment Act the 
power of the Local Government to define the 
limits of a cantonment includes the power to 
extend the limits of a cantonment, by the inclu- 
sion of areas clearly outside the limits already 
defined. 

Such power may, under s. 14 of the General 
Clauses Act, be exercised from time m time. 

The word “define” must be interpreted to 
mean “define by way of extension, as well as by 
way of retrenchment. Sheik Fazal Ilahi, y. 
The Secretary of State. 24 P R i9io* 
S7 i* W ^1910=5 Ind Cas 805. 
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Cantonment Code (Act II of 1902) 

1. — Ss 19 (1), 22— Landlord and tenant— 
Repairs of house— Colour-washing and kankering- ^ 
Repairs decided by tenant to be necessary and 
executed by himself — Deduction of costs from 
rent. 

Held, that a tenant occupying Louse within 
the limits of the cantonment is not entitled to 
deduct from the rent of the house the costs of 
repairs decided by him to be necessary and exe- 
cuted by himself in express violation of the pro- 
visions uf Act II of 1902, Debi Prasud v E A 
C Mathews 8 A li J 1060=11 Ind Gas 471. 

Cantonment Committee 

—Is a public Servant-Notice of claim necessary 
- See Civil Pio. Code (190S) ss 2 (17), 8o. 

12 BLR 615. 

— Contract by executive ctllcer of Canton- 
ment Committee— Act XIII of 18S9 Sec 23 Chap. 
II Rules 4, 11, 12 and 24 Chap IV Rules 2 and 8. 

The executive oificer of the Poona Canton- 
ment Committee ordered the plaintiffs to con- 
struct some carts for the conservancy purposes of 
the Committee. The plaintiffs sued t he Com- 
mittee for their price, on their refusing to take 
delivery. 

Held, that the contract was binding on and 
not outside of the duties of the Cantonment 
Committee, but expressly within them under 
Rules 11 and 12 of the Cantonment Act XIII of 
1889 and the expense was clearly one that may 
be charged on the Cantonment Fund without 
special sanction. Cantonment Committee v 
Stileman Valjec. P J 1895 p 218 

Cantonment Magiitrate. 

1 — A plaintiff not carrying on business or resi- 
dent within a Military Cantonment may sue in 
the Court of the Cantonment Magistrate. A de- 
fendant can be sued equally in the Small Cause 
Court unless amenable to the Articles of War. 
Sttn4ai?das Jagjivandas v Mohandas Ticu- 
mdas P J (1884j 79 « 9 Bom 454« 

2. — Where two Small Cause Courts, one with 
jurisdiction extending to Rs 200 , the other to Rs 
600,had jutisdiotion; /i^Z^that the former wag the 
Oohrt of lower grade. Mohartltl faiehand v 

tim Phnja 188T, f I mmm 

Kote*i-Jroli 16 Bott ^ 

Bo<o.ro ' ' ■ 


Cantonment Rules. 

1— Rule H^-Held that the word ‘work’ in rule 
24 of the Cantonment Rule does not refer to con- 
struction of caits, ^G, required for conservancy 
purposes, but refers to such things as drainage, 
paving, etc. The Cantonment Committee, 
Poona, V Suleiman Valji 1895 P J 218. 

Cantonments. 

1.— Landloid and Tenant— Bengal Military 
Regulations of 1H36, Promulgation of, in the Pun- 
jab-Oommanding a trespass — Invasion ofpTOprie- 
tary right by convening committee under the Re- 
gulations — Act XYIll 1850. 

By order of the Governor-General in Council, 
of the 12th September 1836, which was to take 
effect from the date of its promulgation at the 
different stations of the Bengal Army. applications 
lor unoccupied ground for the purpose (inter alia) 
of being built upon, such ground being within the 
limits of a Military Cantonment, were to be 
made in the first instance to the commanding 
officer of the station, to be forwarded and sub- 
mitted for the orders of Government; the applica- 
tions were to be written in a form annexed to 
the Governor-General’s Order; and the grantee 
was to subscribe to certain conditions, one of 
which was the following, liz , that all houses in 
a military cantonment being the property of per- 
sons not belonging to the army, which might be 
deemed by the commanding officer of the station 
suitable for the accommodation of officers, should 
be claimable for purchase or hire at the option of 
the owner, in the former case at a valuation, in 
the latter at a rent, to be fixed (in case of the par- 
ties disagreeing) by a committee of arbitration 
constituted m manner provided by the Governor- 
General’s Older. This condition was subsequent- 
ly modified by several G. G O’s until by No.1,001 
of 8th December 1864, the condition was stated 
to be that the owner of any house in a military 
cantonment not occupied by a person belonging 
to the army on duty at the station, might be re- 
quired to rent the house to any Military^ OlpClr 
belonging to the station who might require it lo 
reside in, if the officer commanding the station 
were satisfied that there was no other suitable 
house available; that in every such case, || the 
owner should offer to sell, rather than let, tbe 
house to the officer who had S6 obtbin^ the 
rhohse, and if the offei: were not |qdejpt4<i, theeffi- 
i oe? lilwflU wj tiis 1311 
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house with in a week of bis receiving notice that 
the house bad been sold to another Military Offi- 
cer on duty at the station who required it for his 
own residence: and that the rent to be paid in 
such cases, or the price of the house when the 
officer consented to purchase it, should be fixed 
( if the parties disagreed as to the amount ) by a 
committee of arbitration. IS one of these Regula- 
tions were formally promulgated at Rawalpindi. 

Plaintifi in 1S50 made a verbal application to 
the Officer Commanding the station through Cap- 
tain Y, of the 4th Regiment N. 1., for permission 
to occupy certain land at Rawalpindi, and to 
build e dwelling house thereon. After a time, 
plainlifi was informed by Captain \ that the per- 
mission was granted Plaintiff did not subscribe to 
any conditions, but the land was marked out; 
and plaintiff built upon it , and from that time, he 
remained in undisturbed possession until October 
1870. Tn that month. Captain W wished to oc- 
cupy the house built by thi plauitifi oi this land, 
as a monthly tenant, at a uo' u .but as Cap- 
tain F was willing to t.d » 1 « muse for a year 

certain at the same rent, phuntiff lefusedto let it 
to C«iptam W, tor any time less than a year, and 
accepted the « ffer of Captain P. The defendant, 
Major Geneial M, commanding the Rawalpindi 
Division on the application of Captain W ordered 
a committee of arbitration to be assembled; this 
application wes made before the house was ac- 
tually let to Captain P. The committee though 
only convened to assess the rent, found that Cap- 
tain W had a prior right to occupy the house as 
a monthly tenant, and that the rent (Rs 80) was 
reasonable. The defendant approved of this find- 
ing: and his approval was communicated to Cap- 
tains W and P the latter being informed that the 
house was not available" for him. Captain W made 
a forcible entry, and after occupying the house for 
a few months during which time plaintiff treated 
him as a trespasser he vacated it. 

Plaintiff sued the defendant for damages for 
procuring or commanding this trespass on the part 
of Captain W, and for an invasion of his (plain- 
tiff's } proprietary rights in convening and con- 
firming the finding of the committee of arbitra- 
tion contending that the Regulations above-men- 
tioned did not apply to him, Jinf^ because when 
the Rcgulaiiorm were issued, the Punjab was not 
sid^ject to the Bengal Military Regulations, nor 
w&n it even a Province of the Crown, and that 
they had not after It was wtK|tiira4 
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ally promulgated at Rawalpindi, and secondly be- 
cause plaintiff had not subscribed to the condi- 
tions. 

Jleldy that a formal promulgation of the Re- 
gulations in question at the different stations was 
only intended for existing cantonments, which 
were governed by the earlier orders, and not for 
cantonments that might afterwards be establish- 
ed inasmuch as the latter would as a matter of 
course be governed by the same Regulations as 
the former; and that plaintiff held the land sub- 
ject to the Regulations. 

Hfld^ aUOy that plaintiff was not justified in 
refusing to let the house to Captain W, as a mon- 
thly tenant ( or unless it was taken for a year ) 
and in letting it to Captain P. 

that defendant had not ordered 
Captain W, to take possession of the house, but 
had meiely expressed an opinion that he was en- 
titled to p< bbfsSiODjand that even if what the de- 
fendant did, amounted to an ordei to Captain W, 
w'hich the latter was bound to obey, that order 
would only justify Captain W.’s taking posses- 
sion in a legal manner, and the defendant was 
not responsible for Captain W’s forcible or illegal 
entry into the house. 

Jleld^ also^ that defendant had not invaded 
plaintiff’s proprietary rights in convening the 
committee of arbitration, as the rent for a 
monthly tenancy had to be fixed, plaintiff having 
only consented to take a certain rent for a yearly 
tenancy. 

Held, also, that the plaintiff had no cause of 
action in respect of defendant’s approval of the 
committee’s finding that Captain W had a prior 
right, for inasmuch as in convening the 
committee to assess the rent, the defendant 
admitted the priority of Captain W to the occu- 
pation of the house, the committee’s expression 
of opinion on the point approved of by the defen- 
dant was immaterial; and secondly, in confirming 
the decision of the committee, which was final, the 
defendant only unnecssarily expressed an opinion 
even if he had exceeded his duty as General of 
the Division in expressing it. 

Held, aUo^ that there f POt want of due 
care and caution on the part of the defendant in 
OQuveningtlie con^i^ititsej ^ Rff, 
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ed maliciously, he was not responsible, as in con- 
vening the committee and confirming their find - 
ing he acted quasi -judicially. Semhle, if he did 
not act quasi-judiciaily, but called the committee 
under a mistake, he was not answerable unless he 
acted maliciously. 

Held^ also, that defendant was not a “ person 
acting judicially ” within the meaning: of Act 
XVlIl of 1850. Ppley v Me Murdo 

P R 71 of 1873. 

2 — Landlord snd Tenant — Hire of house by 
prostitute in Mooltan Cantonment— Agreement 
to pay rent at specified rate — Subsequent refusal 
to pay at higher rate than that fixed by Canton- 
ment Committee when permitting landlord to 
build — Act IX of 1872, Chapter IT — Undue influ- 
ence-— Coercion. — 

Plaintiffs, who were the owners of certain 
houses m the prostitutes’ quarters in the Mooltan 
Cantonment, sued for arrears of rent alleged to 
be due by defendant, who was a piostitute oc- 
cupying one of the said houses, under an agree- 
ment in writing to pay rent at the rate of Rs. 2 
j)er mensem. Defendant pleaded that she execut 
ed the written agreement under protest, and un- 
der the exercise of undue influence by the plain- 
tiffs. The lower Court gave effect to this plea, 
relying on the fact that the plaintiffs had obtain- 
ed permission to build the houses in question 
from the Cantonment Committee on certain con- 
ditions, one of which was that they should not 
charge a higher rate of rent than Rs. 1-8-0 j)er 
memem for a house of the description of that for 
which rent at Rs. 2 ^er mensem was claimed in 
the present case. 

Seld, that the above facts furnished no valid 
answer to the plaintifiEs’ claim; that the present 
suit not being one between the plaintiffs and the 
Cantonment Committee, but between the plain- 
tiffs and a third party, it was not open to such 
party to take advantage of the agreement alleged 
to have been entered into between the plaintiffs 
and the Cantonment Committee for the purpose 
of avoiding performance of a contract entered 
into between her and the plaintiffs; and as that 
contract was not in itself illegal, or open to objec- 
tion on any of the grounds specified in Chapter 
II of the Contract Act, the defendant was bound 
by it. Mohan Lai v, Mussatnmat Begain, 

P R 72 of 1883. 



Cantonments Act (Bom Act III of 
1876). 

See Plaint — Form and contents of plaint-— 
Defendants. 14 Bom 286. 

CantonmenSs Act (III of 1880), 

See Cantonments Act (XlH of 1889). 

Cantonments Act, (XIII of 1889). 

1— Cantonment Court of Small Cause, Act 
1889, bee. 2 els. 2 and 10— Jurisdiction — 
Pecuniary limits of the cantonment court— Can- 
tonment Act HI of 1880— Repeal of.— 

Under Sec. 10 of the Cantonment Act XIII 
of 1889, the Cantonment Judge has jurisdiction 
up to Rs. 500 only in the absence of any order 
of the local Government to the contrary. Jn a 
suit filed in the Fir^t bubordinate Judge 

at Belgaum, m its si H cause lurisdichon, to 
recover Rs. 172 of rent, a qm s^on 

having arisen w ppcnniary limit 

of whose i Court of bmall Cau- 

ses was Rs. .jOu, or the Court of Belgaum Canton- 
ment Magistrate invested with small cause po- 
wers, had juiisdiction to entertain the suit. 

S'eld, that the Cantonment Court alone had 
jurisdiction. By notification No. 2i505, published 
at page 314 of the Bombay Government Gazettee 
for 1887, the pecuniary limit of the Belgaum- 
Cantonment Court is declared to be Rs. 200; and 
the declaration, which was made under Act III 
of 1880 (which is an Act repealed by the Canton- 
ments Act Xill of 1889) is kept alive by Sec. 2 
cl. 2 of the Cantonment Act, and it is, therefore, 
such an order of the Local Government as is 
contemplated by Sec. 10 of Act XIII of 18«9, 

Gulabcliand v. Captain George, 
P J1891, p 352=16 Bom 702. 

2.—S 4 (2)— Power of Government to define 
the limits of any cantonment so as to extend 
them— “Define the limits” meaning of the t^rm 
—Power exercised from time to time— General 
Glauses Act s 44. 

Under a i (2; o£ the Cantonment Act, the 
power of the Local Government to define the 
limits of a cantonment includes the power to 
extend the limits of a cantonment, by the in- 
clusion of areas clearly outside the limits already* 
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defined. Such power may under S 14 of the Gene- 
ral Clauses Acfe, be exercised from time to time. 
The ward “define"’ must be interpreted to mean 
“define by way of extension, as well as by way 

Of retrenchment.” Shaife Faz=il Ilahi v. The 
Secretary of State for India In Council, 
24 F R 1910=37 P W R 1910 = 
5 Ind Cas 905=209 P L R 10- 

Care-taker. 

1— Bound to give up possession to owner. 

Meld, that mere care-takers or managers of a 
house were bound to give up possession to the 
owner, Amin Veheribhai y. Shivram, 

1896 PJ 688. 


See Cases under: — 

Interpleader suit. 

2— Caretaker— Act of — Bona fide acts— Lien 
of caretaker*— 15 M L J 233. 


Carriage. 

1— Public Conveyance — SeaM pattern— 
Police Commissioner — License — Refusal to 
grant license. 

The Commissioner of Police has no power to 
refuse a license to a public conveyance on tbe 
ground that the pattern on which it is built is 
obsolete or open to obiection unless the Commis- 
sioner is able to say that in the particular instan- 
ces before him he has satisfied himself that the 
defects appearing in the pattern have been repro- 
duced in the con's eyance in question, which 
renders the same unfit for the conveyance of the 
public. Confirming on appeal. 4 Bom L R 768. 
Gell V. Taja Noora 5 Bom L R 132= 

27 Bom 307. 

Notes.’— Ref: 28 Bom 26. 

Carriers (1-33). 

(1) MIsdiscription (1). 

(2) Time for delivery of goods (2), 

(8) Measure of damages (3). 

(4) Delivery of goods to carrier at consign- 
or's Nsk (4). 


Carriers (.\-ZZ)-Oontd. 

(5) Delivery of goods carried by sea (6). 

(6) Dack— Carriage proprietor (6-7). 

(7) Conveyance of goods by Government 
bullock-train. (8) 

(8) Bailee, gratuitous liability of ("S). 
i (9) Suit for n*^gl]gence (10) 

(10) Passenger’s luggage loss of (11). 

(11) Special contract (12). 

(12) Common carriers. (13-17 J. 

(13) Carriers nature of action (18). 

tl4) Liability of Steamer Company for loss 
during transmission by rail (18 A). 

(15) Owners of sea— going merchant-ship, 
how far carriers (19). 

(76) Carriers— Common Harriers Law appli- 
cable to (20), 

(17) Nature of obligation of common carriers 
—Origin of the liability (21 J, 

(18) Negligence— Liability for damages to 
goods (18-^27). 

(19) Carriers in inland waters (28), 

(20) Contract to carry partly by river and 
partly by train (29-30). 

(21) Carriers ot gooda-Measure of damages. 

(31) . 

(22) Declaration of value A liability for loss 

(32) . 

(23) Carriage of goods for no hire whether a 
Carrier (33). 

Carriers. 

See Oases under:— 

(1) Bill of Lading. 

(2) Maritime Law. 

(3) Negligence. 

(4) Railway Acts. 

(5j Railway Company. 

(6; Carriers Aet. 

(7) Limitation Act, 1877 Sch. II art. 31, 
(1) Misdescription. 

1— Loss of goods, — 

Misdescription of the nature of goods entrust- 
ed to a common carrier disentitles the sender to 
recover for their loss, although the goods would 
not be subject to any extra rates had they been 
properly described. Roheemoollah v 

Palmer, Cor 133. 

S. C. in Court below. Cor 24. 

(2) Time for delivery of goods. 

2— Lien for carriage of goods, — 

Although a carrier may not be boutid to de^ 
liver goods on any specific day or mf 

j specific tim% he il bound io dellyeip 
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(2) Time for delivery of goods- Oo/?cZdI. 

I reasonable time, and what constitutes reasonable 

* time must be determined upon the consideration 

of all the circumstances of the case. A carrier is 
entitled to his freight and charges, and he is en- 
titled to retain the goods in satisfaction of his 

lien upon them. Buldeo Dass y. Natboomiil. 

2 Agra 132. 

(3) Measure of damages. 

3— -Carrier. 

The measure of damages in a suit against a 
carrier for delay in delivery is the difference in 
price on the dates on which the goods should have 
been delivered and in which they weie delivered. 
Buldeo Das y. Natthu Mul, 2 Agra 132. 

(4?) Delivery of goods to carrier at con- 
signor’s risk, 

4— Eisk — Delivery to consignee. 

So long as goods, though delivered to a com- 
mon carrier appointed by the consignee, remain 
at the risk of the consignor, they are not delivered 
to the consignee. Winter y Way. 

1 M H C R 200. 

Notes.— Ref: 3 M H C R 381. 

(5) Deliyery of goods carried by sea. 

5 — Landing goods— Custom of port of Bom- 
bay— Possession of goods. — 

A carrier by sea is obliged to make an actual 
delivery of goods carried by him to the consignee, 
but such//vwa -^ane obligation may be affected 
by the custom of the port where the goods are to 
be delivered. Neither by the custom of the port 
of Bombay nor by the provisions of the Customs 
Act is the master of a ship bound to wait fifteen 
days before commencing to land his cargo ; but 
within a reasonable time after the arrival of his 
ship— 48 hours in the case of a sailing vessel, and 
j somewhat less in the case of a steamer —he is at 

^ liberty to land goods if the consignee has not sent 

boats for them; and such landing is not unlawful, 
nor a breach of contract as carrier on the part of 
the master. The landing of the goods under the 
above circumstances and setting them apart for 
%e consignee do not constitute a delivery of them 
j tothe <^nsignee; but such goods, after being so 

I h^ndedi continue in the possessioii of the master 

! Ootufi^ of lei^slaMon #1% t^eteno 
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(5) Delivery of goods carried by seti-ConcU. 

to the landing of goods on the custom-house 
wharf reviewed, re —Whether, under the 
special circumstance^ of this case, the goods, 
when so landed, remained in the custody of the 
master in his capacity of common carrier or as a 
warehouseman ’ Hongkong and Shanghai. 
Banking Corporation v Baker. 6 B H C R 
0C71;7BHCR0 C 186. 

(6) Dack— Carriage proprietor. 

6 — Bailee for hire— Negligence-Onus of proof. 

A person carrying on the ordinary business of 
a proprietor of dak-carriages does not come within 
the term common carrier ” as that term is 
understood in the English law. Sneh a person is 
bound to exercise reasonable and ordinary care 
in respect of baggage entrusted to him, but is not 
responsible for any loss which may not arise 
from the negligence or default of himself or his 
servants, he not being a common carrier bound 
to ensure the safe conveyance of the baggage 
against all risk, save the act of God or the Queen’s 
enemies. He is to be regarded as a bailee for 
hire, and the fact that he 'does not deliver the 
baggage at the end of the journey should be 
accepted as jynma, foune proof that the loss has 
been occasioned by negligence for which he is 
responsible, and consequently the onus of proof 
lies on him that reasonable care was exercised 
by him. Todal Singh v Thompson. 

2 N W 237. 


7 — Carrier of passengers— 

A Dak Company having engaged to convey 
plaintiff a certain distance for a stipulated sum, 
which was paid in advance, and having conveyed 
him only a part of that’ distance, leaving plaintiff 
to make his own arrangements for the rest of the 
journey at additional expense; keld^ that this was 
a breach of contract and of the logal obligation 
imposed on the Company to carry *in the usual 
and reasonable course of a carrier’s business, for 
which plaintiff was entitled to damages, in the 
assessment of which a latitude is allowed to the 
Courts to have regard to injury to health and 
feelings as well as to the actual outlay incurrM. 

Ross Y The Punjab Horse Bak Co. 

P R 77 of 1867. 

(7) Conveyance of goods by Goveimment 
bullock train. ^ 

8— Post Office Act XIV o£ Bailee fox 
hire — ^Negligence— Goudlt$On.^ 
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(7) Conveyance of goods by Govern- 
ment btiUock tTHivL-ComU, 

Goods conveyed by Government bullock train 
are not entrusted to the Post Office for convey- 
ance within the meaning of Act XIV of 1866. In 
respect of the Government bullock tram, Govern- 
ment must be regarded as an ordinary bailee for 
hire, and not as a common carrier. As such bailee, 
apart from any special condition limiting its liabi- 
lity, it is bound to take ordinary care of goods en- 
trusted to it for conveyance; and if goods are stolen 
through the negligence of its servants, it is liable 
to make good the loss to the consignor. But it 
may, as may any other bailee for hire, limit its 
liability by conditions, provided those conditions 
are not repugnant to public policy or positive 
law. A condition that it will not be responsible 
for loss occasioned by the negligence of its ser- 
vants 18 certainly not repugnant to positive law, 
nor a condition repugnant to public policy. 

Postmaster of Bareilly v Earle, 
3 N W 195. 

(8) Bailee, gratuitous, liability of. 

9 — A bailee who acts without reward from 

mere friendship is only liable for loss of goods 
when very gross negligence is proved by the plain- 
tiff. Hira Lai v Hidayat Ali. 

Old Oudh S C 18. 

(9) Suit for negligence. 

10— Onus probandi,— 

In an action to recover damages for injury 
caused to the goods by the negligence of the defen- 
dant as a common carrier, it is not necessary for 
the plaintiff to give evidence of such negligence 
unless the defendant has shown that the injury 
was occasioned by a cause which was within the 
exceptions. Then the plaintiff would be at liberty 
to show that there was negligence so as to deprive 
the defendant of the benefit of the exceptions. 
Shetliffv Scott. 22 W R 39 , 

Notes:— Apl: 19 All 263 F B/Bist: 11 C L R 
362. Ref: 1 0 W N 24; 6 0 L J 362. 

(10) Passenger’s luggage, loss of. 

11— Contract Act ( IX of 1872), section 161 
steamship Company — Foreign Company carrying 
on business in India — Postage- ticket- Conditions j 
— Onus of proof — Negligence— Common Carriers 
—Notice.— 


Carriers-Cow^rf. 

(10) Passenger’s luggage, loss of-Concld. 

Plaintiff, who was a passenger by a steamer, 
which belonged to the M Co, a French Company 
carrying on business in Calcutta, and which was 
wrecked, sued the Company for the loss of his 
luggage. It was found that the wreck and subse- 
quent loss of the luggage in question was the 
result of the negligence of the Company’s servants. 

The plaintiff, who did not understand the 
French language, after taking and paying for his 
passage, it appeared, had been furnished with a 
passage— ticket in the French lenguage. 

The Company relied upon certain conditions 
printed on the ticket, exempting the Company 
from liability for damage to luggage unregister- 
ed. It was also a condition that the ticket 
should not be available unless signed, and that 
the passenger accepting it should he bound by all 
the conditions printed thereon. The plaintiff 
did not sign the ticket, nor did he register his log- 
gage. It did not, however, appear that any faci- 
lities for registration were afforded by the com- 
pany, ffeldy that the defendant Company 
being a foreign Company were not a common 
carrier, that the plaintiff was bound by the con- 
ditions on the ticket, but that the condition could 
not relieve the Company from the consequences 
of their own negligence. Held, further, that in 
ordei to establish a defence upon the ground 
that the plaintiff’s luggage was not registered, it 
was necessary for the defendant company to 
prove that it was ready and willing to register 
the plaintiff’s luggage, and that plaintiff did not 
in fact register it, 

Held, also, that inasmuch as the contract had 
been made in Oulcutta, the defendant company 
was bound by the provisions of section 161 of the 
Contract Act, Mackillican v Compagnic De« 
Messegeries Mar itimcs Be France. 

6 Cal227=.7CLR49. 

Notes:— Not Fol: 28 Mad 400. Ref: 18 M L 
J 497; 32 Mad 96. 

(11) Special contract. 

12— Railways— Liability of— Act IV of 1879, 
Sections 2 and 10 — Negligence of servants of 
Railway Co.— Special Contract by Railway (k).— 
Common Carriers — Contract Act, IX of 1872, 
Sections 167 and 161. 
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Carriers-C^®«<<i. 

(11) Special contract—Cow^Z^i, 

The consignor of goods by the East Indian 
Kailway signed a risk note, the terms of which 
were as follows: — “I hold the Railway Company 
harmless and free from all responsibility in re- 
gard to any loss, destruction or deterioration of 
or damage to the consignment from any cause 
whatever before, during and after transit over 
the said Railway or other Railway lines working 
in connection there-with”. The form of the risk 
note was approved of by the Governor General I 
in Council under Section 10 of Act IV of 1879. 
During the transit a tin part of the consignment 
was cut open and portion of the goods abstracted. 
Meld^ that the Railway Company were not lia- 
ble to account to the consignee for any loss from 
any cause whatever during the whole time the 

goods were in their charge. Moheswat? Das v. 
Carter, 10 Cal 210=12 C L R 122. 

Notes:— Ref: 17 Bom 417; 30 Cal 257; 14 
M L J 896. 

(12) Common Carriers. 

13— Liability of — Contract Act IX of 1872 Ss. 
187, 162, and 761 — Carriers Act ill of 1S66— 
Indian Railway Act IV of 1879 s. 10. 

The Contract Act IX of 1872 has not relieved 
Common Carriers from their liability under the 
English Common Law as to the resposibility of 
common Carriers, which law is still in force in 
this Country. See Contra 3 Bom 109. 

Mothoora Rant Shaw v India General Steam 
Navigation Company, 10 Cal 166= 

13 C L R 342. 

Notes:— Ap: 18 Cal 620 P G. Ref: 18 Cal 
427; 19 Cal 644 E B; 19 Bom 166; 18 
M L J 497; 32 Mad 95. 

14- Carriers Act Ss. 6, 8 — Negligence— Loss by 
accident — Special contract — 

Plaintiff’s goods were lost by accident which 
could not have been obviated by the plaintiffs 
and forwarding note signed by the plaintiff pro- 
tected the defendants from liability against acci- 
dents of certain kind and from loss arising from 
their negligence. Held^ that the loss was not due 
to the negligence of the defendants, that the for- 
warding note is a special contract, that the clause 
protecting the defendants from negligence was 
W It f ip {If cl|u4ef(i ^ 


Carriers-Oonid. 

(12) Common Carriers- 

but that the contract was not wholly void there- 
fore but was divisible being good so far as it 
provided that the defendants were not liable for 
loss by accident, but bad so far as it provided 
that they should not be liable for negligence. 

India General Steam Navigation Co. v. 
Joykristo Shaha. 17 Cal 39, 

15 — Liability of Railway Company — Railway 
Act (IV of 1879) s. 21 O—L 0 S 8 by negligence- 
insurer — Act of God. 

Carriers by Railway are liable as insurers of 
goods entrusted to them and not merely for loss 
occasioned by negligence under the Railway Act. 
Chogemul y Commissioners for the Impro- 
vement of the Port of Calcutta. 

18 Cal 427. 

Notes— Uist. 17 Bom 417. Ref: 19 Bom 165. 

16 Contract Act Ss. 148, 161, 162— Carriers 
Act 111 ot 1865 —Insurers— Railway Act — Bailees. 

The carriers Act XI 1 of 1866 recognises that 
the principles of English law govern the duties 
and liabilities of common carriers in India. His 
liability 18 n^t due to the contract but is cast 
upon him by his exercising this public employ- 
ment for reward. His liability as an insurer is 
an incident of his contract with the owner. The 
Railway act 1879 and 1880 reduced the responsi- 
bility of earners by Railway to that of bailees 
under the Contract Act. a common carrier’s res- 
ponsibility is not governed by the contract Act. 
10 Cal 166 Approved 3 Bom 109 Not Supported. 

Irrawaddy Flotilla Co. v. Bhugwandas. 

18 Cal 620 xoL R 18 I A 121, 

Notes— Ap: 19 Bom 165. Ref; 17 Bom 
417; 723; 8 C W N 340; 18 M L J 
497; 32 Mad 96; 11 Bom L R 386. 

17— Railway Acts. 11— Company’s liability— 
Carrying gold and silver -Increased charge for in- 
surance. 

Plaintiffs handed over a box of coins to the 
servants of the Railway Company with notice of 
the contents of the box. Railway Company 
f tvt t}»9 
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Carriers-Co»w. 

(12) Common Camers-Con<??d 

insurance. The box was miscarried* MM-^On 
the authority of 7 H and N 950 that the Railway 
Company were liable for the loss. 

Sccretafy of State for India y BudRu Nath 
Poddar* 1^ Cal 538. 

Notes— Biss: 19 Bom 165. Ref 17 Bom 723. 

(IS) Carrier’s— Nature of action. 

18— Action against carrier— Tort or Contract. 

—An action for loss of or injury to goods by a 
carrier, may be an action for a wrong or a breach 
of contract. Sahi Ram v Golab Singh. 

P R 56 of 1868. 

(14>) Liability of Steamer Company for 
loss during transmission by rail. 

18 A— Through booking of goods by steamer 
and rail — Liability of Steamer Company for loss 
daring transmission by rail — Railways Act (IX of 
1890)S. 76: 

The plaintiffs consigned a parcel of silk arti- 
cles through the Indian General Steam Naviga- 
tion and Railway Company, Ld , for deliveiy at 
Kbaera, knowing that the articles would be car- 
ried in the first instance by the defendant com- 
pany, then by the Eastern Bengal State Railway, 
smd then by the East India Railway Company. 
They did not declare the value of the articles 
which exceeded Bs. 100 nor disclose the con- 
tents of the parcel. It was found that the guods 
were lost after they had been made over to the 
Eastern Bengal State Railway. JSeld— That the 
agreement was in substance with both the Steam 
Navigation Company and the Railway Companies 
and the former could not be held responsible for 
the loss. II 0. W. N. 1071 foil. Gokul Cha- 
ndra Das V India Central Steam Navigation 
and Railway Company, Limited. 

11 C W N 1076. 

(18) Owners of sea-going merchant ship, 
how far carriers. 

19— Carriers- Owners of sea-going merchant 
ships, how far carriers. 

Owners of seti-going merchant ships are carri- 
ers, though not as defined by Act III of 1866, 3 
Mad. 107 folk Haje A jam v B <Sc P S N Co. 

4BomLR44f7» 

26 Bom m- 
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Carriers-Cowiif, 

(16) Carriers— Common Carriers 
Law applicable to. 

2 0— Car riers — Com mon carriers — Carriers 
by sea— Law applicable to— Non-liability for loss 
— Mis feasance and negligence. 

Carriers by sea for hire between certain “ter- 
mini” on a certain route are common carriers. 
The law applicable to them is the le,r loei co?itm- 
etus; and where the contract is made in Calcutta, 
the lex luci is the law of England. A common 
carrier may enter into any contract so as to pro- 
tect himself, but he can only do so by clear, defi- 
nite and unambiguous words. Loss incurred by 
the carriers delivering goods in rainy weather 
instead of waiting to deliver till tbe weather was 
fine is loss occasioned by negligence and not by 
misfeasance and was covered by the exemption 
clause in the plaint contract. 6 Oak 227 dist. 
Reference under Small Cause Courts Act, 

S. 69 
28 Mad 400, 

Notes:— Ret: 32 mad. 95=18 M L J 497 
= 4MLTU0. 

(17) Nature of obligation of common car- 
riers-Origin of the liability. 

21— Nature of obligation of common carriers 
—Origin of the liability— Shipowner. 

The obligation imposed by Law on common 
carriers has nothing to do with contract in its 
origin, but it is duty cast upon common carriers 
by reason of their exercising a public employment 
for reward, and a breach of such duty is a breach 
of the Law and for this breach an aotion lies, 
founded on the Common Law, which action wants 
not the aid of a contract to support it. Seld^ that 
the Common Law liability of a (‘arrier in the posi- 
tion of the defendant rests on the same found- 
ation as the liability of a common carrier. 


Held^ that a carrier by wator impliedly en- 
gages that his vessel shall be water-tight. Held^ 
also that, under Sub-S. (2) of S. 13 of the Burma 
Laws Act, all questions arising in Civil oases in 
the Courts of Rangoon shall be dealt with and 
determined according to the Law for the 'time 
being administered by the High Opurtof Ifidlca- 
twe at Fort William in Bengal, in estfeleile of 
ill oiTji 
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Carriers-Cow<{f. 

(17) Nature of obligation of common 
Carriers-Origin of the liability- Com Id. 

common Law of JSngland is part of the law ad- 
ministered by such Court in cases which arise in 
Calcutta; that if such common Law would be 
applied m a case of the same description ^as the 
present arising in Oalcutto, it should be applied 
by this Court to the present case. (18 Cal 620, 
l^ol: East 428, cited 1 0 P 0 423, Pol; P. E. 9 of 

1872, P. E. 13 of U98}. Maladi Sathalingam 
T. Ramjam Lallju Sajan. 14 Bur L R 77. 

(18) Negligence— -Liability for damages 

to goods. 

22 Negligence Liability for damages 

Indian laws providing no remedy — Laws of 
civilized countries referred to. 

In cases for which native law does not provide, 
reference may be made to the laws of civilized 
countries A carrier of passengers by land is 
liable to passengers for injuries eaused by the 
slightest negligencd on the part of his servant, 
whether the servant be ordinarily fit or not. HC 

is only excused when an accident is absolutely 
inevitaile, and such as th® utmost care and 
diligence could not avoid, Lieut Beville v. 
Choona Mull. Oudh S C. 4. 


CeLTfiers-Contd^ 

(18) Negligence-Liability for damages 
to goods— 

Held, per Subrahmania Aiyar, J— The Com- 
pany, in landing the goods as they did without 
precautions to prevent damage to them, failed to 
take the same care of the plaintiff’s goods as a 
prudent person would, in similar circumstances 
have taken of like goods of hisown,and the damage 
was, therefore, the result of the Company’s negli- 
gence for which they were liable. The terms of the 
Bill of lading put an end to the Company’s iiabL 
lity as carriers, when t^e goods leave the ship’s 
tackle, but constitutes their subsequent possession, 
until delivery, as that of bailees. 10 Q B 266, 
Pol; 26 L T 704, Cops; 22 Bom 184, Eef: 13 Bom 
571, 10 Cal 489, Compd. 22 Bom 184, Oompd. 10 
Cal 489, 13 Bom 57 J, Pol, 33 L J Q B 77 Appl. 

K V S Sheik Mahamed Ravuthar y The B I 
S N Company. 1 M L T 887=16 M L J 578 

=80 Mad 79. 

24.— Perishable goods shipped— Destruction 
of decayed goods at port by order of Municipal 
authorities— Obliteration of marks— Portion of 
goods not identified— Rest delivered— Claim for 
short delivery - Negligence— Liability of carrying 
steamship Company. 


28 — Liability of, for negligence damage 
goods — Bill of lading— Provision to exemption 
from liability, effect of. 

The appellant’s goods, some bags of rice, were 
shipped in Rangoon in a steamer belonging to the 
defendant company, for delivery to his agents at 
Tuticorin. On arrival there the goods were landed 
by the Company’s servents during heavy rains 
and allowed to remain on the foreshore in a wet 
condition. Consequently the bags became damaged 
and were dt^stroyed on the oiuers of the Muni- 
cipal authorities as being unfu; for cotibiimption 
Plaintiff sued the company for damages. 

The bill of lading ran thus: — 

The company were not liable as to accidents 
loss or damage from any act, neglect or default 
^whatsoever of the servants of the company Ac. 
kc, ‘ In all cases and under all cireumstaneeg, 
the liability of the Company shall absolutely 
oeaSe,when the goods are free of ship’s tackle, and, 
thereupon^ the goods shall be, for all purponesand 
ip ovary ro^pect,at the risk of t^e ebpper or 

Ti d. 0 . 


In July 1907, 2,0.35 baskets of onions were 
shipped from Madras to Moulmein by the B, 1. 8, 
N. Co. They travelled to Rangoon by a certain 
steamship and were there transhipped to two 
other steamships and conveyed to Moulmein in 
three different voyages. Three of the consignees of 
these onions were A, E, and P, and to them were 
consigned lOO, 100 and 150 baskets respectively. 
A pleaded that he only received 70 baskets, and 
so he sued the Company for short delivery of 80 
baskets. Under similar circumstances, E and P re- 
spectively sued the Company for short delivery 
of 25 and 54 baskets. The Company denied their 
liability by reason of the clauses of their bills of 
lading, and they especially relied on the endotrse- 
ment on the bills: “Onion bags and baskets frail. 
Carried at shippers’ risk. Steamer not responsible 
for condition or outturn of contents.” On the 
merits of the case, they pleaded that the 2,036 
baskets were shipped to 17 consignees in Moul- 
mein and arrived in Rangoon on the 2lst July (a 
Sunday, when no transhipment is done), and that 
ih^ conpfgnnient ,to MruJmeb m 

per if lh€p. 
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Carriers Gotnd. 

( 18 ) Negligence-Uability fop damages 
to goods— 

that, by order of th« Mnnicipality, I7ti baskets 
• and 1 1 bags, containing 50 baskets, were destroy- 
ed in Monlmein, owing to the deterioration of 
their contents and that, after delivery, 32 Baskets 
still remained in the godown, and they urged 
that, owing to the barkets being frail and their 
contents having become bad and the oonseqnent 
obliteration and destruction of all marks, it was 
Impossible to say to whom any portion of the 258 
tesketswere eonsigned.J’he plaintiffs A, E, and 
r were invited to bear a rateable proportion of 
the loss, 'i'he plaintiffs had also been offered a 
portion of the 32 baskets in the godown, which 

an!? result that, on the 

doth Augustthe whole 88 baskets were destroyed 
88 rotten. These baskets bore no marks.Tiie plaiii- 
tiffsdid not urge that the onions had been damag- 
M owing to the negligence of the deiendant 
C<nnpany,bat contended that the defendant Com- 
pany had to show what had become of each hargo 
consigned to them. The company, however, did 

account for the whole 2,035 baskets consigned 
ta them, 

■ffeZtf, that, having regard to the perishable 
nature of the goods, the frail p.aokiDg, and the 
teriM on which the Company undertook to carry 
to the absence of any proof of negliguce on the 
^ of the carriers, the Company could not be 
held liable for all the baskets destroyed by order 
of the Municipality and that the loss should fall 
on the owners of the goods; and tha t with res- 

peot to the baskets hearing no marks and, hence. 

undelivered, the several owners of the consign- 

ments l^ame tenants in common of the beskets in 
proportion to the quantities wl.ich should have 
been delivered to them respectively .and the plain- 
ttffs, who refused to take shares though offered 
wold not hold the defendant Company responsi- 
ble, (L B 3 0 P 427 , and L K A C (1894) 4.94,605, 
M7, Fol;) The Bpitish India Steam Naviga- 
tion Co. V. A H Dadabhoy , 4 L B R 834 . 

28.— LiabUity of, for negligence and damage 
to goods— Bill of lading— Provision as to exemp- 
tion from liability, effect of-English, American 
and Indian Law— Contraction against liability— 
Public policy— Contract Act ss, 23 and 161, 

The goods (rice hags) belonging to the plain- 
tiff were shipped in a steamer belonging to the 





■ Carriers-rOnifi. 

(18) Negligcnce--LiaM|ty for dam 
to goods— 

agent at another port, and on arrival at that port 
were placed by the company on the foreshore, 
w here, h owever, they were destroyed under the 
orders of the Municipal authorities, on the ground 
that they had become damaged by rain and unfit 
for consumption. The condition in the bill of lad- 
in ? ran thus: - In all cases and under all cir* 
cumstances, the liability of the Company shall 
absolutely cease, when the goods are free of 
ship’s tackle, and thereupon, the goods shall be, 
for all purposes and in every respect, at the risk 
of the shipper or consignee. ” In a suit by the 
plaintiff for recovery of the value of the rice so 
damaged. Held,i)er White Q J and Sankaran 
Xaif. J — 'j he contract was not terminated by the 
deposit of the goods on the foreshore, and it was for 
Ihe defendants to show that the plaintiff’s goods 
wen- ready for deli very a t ^he time they were damag- 
ed and not for plaintiffs to sliow they were not 
ready; and as there is no evidence to show that 
the bags were ever ready for delivery by being 
separated from the rest, the defendants were neg- 
ligent. Per WiiUiK, J'. -The plaintiff’s claim is 
notsornneh for nonoielivery of the bags, as for 
failure to deliver them in good order and condi- 
tion, and the plaintiffs failed to prove that the 
condition nf tiie bags, when put at their disposal, 
justified them in refusing to take delivery. Held, 
alw per White. 0 and. Sankaran JXair J. ( WaU 

J. eontra),-’^k ship-owner is not exempted 
from liability for negligence, unless the contract 
which exempts him is both clear and express; and 
as r.h(i con'ract in this case, though clear, is not 
express, the defendants are not protected by their 
bill of lading (/>). Per White C J and 'Wallist^ e/, 
—The law of the United States of America, for^ 
bids a carrier to exempt himself by contract from 
liability for negligence, while the law of England 
does not.On a question of this character the Courts 
in India ought to follow the law of England. 
(10 Gal 489, 28 Mad 40u R%h).Per Sankaran Ncuir 
J. —I'he question of liability is not concluded by 
authority in India. A rule of English Common 
Law ought not to be followed, when it is oppos- 
ed to the principles followed and acted upon by 
the Indian Legislature. A contract exempting 
a ship-owner from liability for the negligence of 
himself or his servants in not taking the cai« 
required by s. 161, Contract Act, is contrary to 




. w ». 101 , i^oncraot Act, is con' 

3d in a steamer belonging the public policy and therefore, void under! 
panjr, for ffelirery to the plaintiff’s that Act. Saoh an exemption danse is 
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Carriers- t/owW. 

(18) HegUgence -Liability for damages 

to^oodS'-*-CmGld» 

against the interests of the mercantile commu- 
niiy and not necessary in the interest of the ship 
owners of the Jfingiish and American rules on the 

subject considered. K V S. Sheik Mahamad 
Ravuthar vthe British Indii Steam Navi 
gatioh Co Ltd. 4 M L T 110 F B=32 Mad 95 
=18 M L J 497=1 Ind, Cas 977. 

26—27 — Negligence— Attempting to board a 
tramcar in motion— Injury to passenger-Damag- 
es — Liability of the Tramway Company. 

The plaintiff, in attempting to board, a tram- 
car of the defendant Company which was in mo- 
tion, set bis foot on foot- board but failed to get a 
firm grip of hand bar; and before he could raise 
himself into the car he slipped and fell, and had 
his toes injured by the wheels of the car. He sued 
to recover from the Tramway Company damages 
for injury, alleging that the foot-board was loose 
and not properly fixed and the Company was 
therefore liable for n-^^gligence, 

that the plaintiff was not entitled to 
recover damages, as he himself was negligent in 
trying to get into a car while in motion. 

If a passenger chooses <-0 attempt t»> enter or 
leave a moving car, he do?s scat his (»wu risk. It 
Is not what a prudent or a reasonable tnau slc' Id 
or would do. and if he does and sustai ns injury 
while in the act of doing so, in woul'^ be an acci- 
dent or a misfortune, for w'hich the Company 
could in no event be held liable, 

Jamsetji Joshi y. The Bombay ElectFic 
Supply and Tramway Company Limited, 
13 Bom L R 345=11 Ind Cas 362. 

(19) Carriers in inland waters. 

28— Carriers in inland waters— Mate’s receipt, 
not a bill of lading and not a negotiable instru- 
ment — Notice of lien not binding on such 
carriers. 

Certain paddy was shipped to Rangoon by the 
plaintiffs in the 1st defedant’s name in the boats 
of the 2nd defendant Company. The 1 st defendant ' 
sold the cargoes to a firm of millers, and obtained ' 
delivery of the paddy from the 2nd defendant j 
Company without producing the mate’s receipts ^ 
which its agents had given for the paddy. The 
plaintiffs sued the 2nd defendant for damages to 








WWW • 4. I 

iant for damages to 




j CeLTriers-Gonid. 

(19) .Carriers in inland waters— Go/^cR 

the amount of the debt due from the let defen* 
dant: 

Held, that the 2nd defendant Company wai 
not liable, and the document relied on in the suit 
was not a mate’s receipt. 

Mate's receipts are not bills of lading, thongh 

they are sometimes referredto as such. A bill of 

lading is a mercantile document in use in connec- 
tion wi th carriage of goods in a seagoing vessel, Tb 
no document, given by an officer of an inland 
wa*ers carrier, could the term and the law rela- 
ting to mate’s receipts as known to meroantila 
law be properly applied. 

Where an instrument is by the custom of 
trade transferable like cash by delivery and it 
capable of being sued on by the person holding it 
2>ro tempore, it is entitled to the name of at nego- 
tiable instrument, and the property in it passes to 
a boua/ide transferee for value. The Snd defendant 
Company’s receipt in this case could not be held 
to fulfil these conditions: 

further, that the Bate Circular and W 
wot.iio(/ did not put 1 ho Company under! any 
legal obligation or duly to any one except the 
liorsoiiK with vvliom it contracted, and that eonse- 
liiiontly thP plaintiffs had no right of action 
it.. 

Bold, also that, even if the plaintiffs had given 
notice of their claim to the pad^y. tlie so-called 
mate’s receipt not boiog a negotiable instrument 
ihe Company would not have been bbnnd to 
deHver them. The Irrawaddy Flotila Co v T 
S Nachiappa Chetty. 9 Ind Cas 466. 

(20) Contract to Carry partly by river ft 
partly by train. I , I 

29-Coutract to carry partly by river and' i. .. 
partly by tram: , y 

The plaintiff consigned through a Steainer ■ 
Company some silfc-endi cloth. The Steamer ' 
Company had to carry it to adistanceand the BaiN - 
way Company to the remainder of the distance so " ' 
as to reach the destination. He did not declare the 
value or the description of the goods as required hr 
the Carriers Aot or the Eallway Act. The. goods . 
were lost. HsM.tliat the Steamer Company and the 


■ 


■I,: 
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Carriers- 

(20) Contract to Carry partly by river 

& partly by tt^in-^Condd, 

Kail way Company were equally protected from 
liability for damages to the plaintiff by the failure 
of the plaintiff to declare their value and descrip- 
tion as required by the respective Acts* 

Narang Rai Agrawalla v. River Steam 
Hayigation Co, Ltd. 

11 C WN1071:34Cal419. 

80. — Common carrier — Contract to carry— 
No rule fixed—Conv^ient route to be followed— 
Cartage. 

In a contract to carry a load from one place 
to another there was no mention by which route 
the load was to be carried. There were two 
routes, one shorter and the other longer. The 
longer route was more convenient to carry the 
load. 

that the cartage should be calculated 
on the distance of the longer route as that was 

the ony convenient route. Agent of B N W 
Railway v. Ram Stinder. 11 Ind Gas 43. 

(21) Carriers of goods— Measure of damage. 

81. — Carrier of goods— Loss of goods deliver- 
ed— M^stire of damages— Head office at one 
place and branch at another— Jurisdiction of the 
Small Cause Court at the branch place to cer- 
tain suits 

The measure of damages in the case of goods 
delivered to a carrier at one place to be convey- 
ed to another and lost in route, held to be the 
market-value of the goods at the place of delivery. 
Where the carrier had his head office at Calcutta 
and a branch at Amritsar and the goods, which 
were lost by the carrier on the way, were deli- 
vered at Amritsar to be carried to Peshawar. 

that the Small Cause Court at Amritsar 
had jurisdiction. Arratoon v Bhagoo 

10 P R 1866 

(22) Declaration of value & liability for loss 

82. — Uninsured goods-Declaration of value 
—Railway Company when liable for loss— 8 10 
Act XVm of 1864— 

Under s 10, Act XTiu of 1864 the consignor 
of goods is bound to declare thier value unless he 
is prevented from doing so by the defendants 


Carriers- OdncW. 

(22) Declaration of value Liability for 

Concld, 

voluntarily or unvoluntarily leading him to 
believe that such a declaration is unnecessary 
and that he is prott cted from loss without mak- 
ing it. in the absence of any such thing the 
Railway Company is not liable for any loss. 

S P and D Railway Company v Ruatom 
Khan 29 P R 1872 

(23) Carriage of goods for no hire whether 
a carriar. 

S3. — Carrier — Carriage of goods for no hire 
or reward —Not acting as carrier. Act VI of 
1888. (Karachi Port Trust.) 4 8 L R 236. 

Carriers Act. (Ill of 1865). 


See (1) 

Bill of Lading 

(2) 

Carriers 

(3) 

Railway Company. 

(+) 

Railway Act S 70 

(5) 

Negligence. 

Notes.- 

-Amended by Act X ot 1899. 


Carriers Act III of 1865 Ss. 3, 8, 9. 

1. — Through-booking of goods by steamer and 
rail — Liability of Steamer Company for loss dur- 
ing transmission by rail— Railways Act (IV of 
1890), S. 76. 

The plaintiff consigned a parcel of silk articles 
through the Indian General Steam Navigation 
and Railway Company Ld,for delivery at Khagra, 
knowing that the articles would he earned in 
the first instance by the defendant Company, 
then by the Eastern Bengal State Railway and 
then by the East Indian Railway Company, 

'1 hey did not declare the value of the articles 
which exceeded Ks 100, not disclosing the con- 
tents of the parcel. It was found that the goods 
were lost, after they had been made over to fclie 
Eastern Bengal State Railway. 

Meld^ that the agreement was in substance 
with both the steam Navigation Company and 
the Railway Companies, and the former could 
not beheld responsible for the loss. (11 OWN 

1071 Fol:) Gokul Chandra Das v, Indian 
G<»neral Steam Navigation and Railway Ca. 
Ld. 11 C W N 1076, 

2. — Carriers Act (III of 1866), secs. 8,8 md 
9 — Goods handed over to Steamet Comipapy Ip® 
‘through* transmission by sfcmimcr and'i^iiL— 
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Carriers Act 111 of iB%-Oontd. 

Loss Of goods during transmission by rail-Liabi- 
lity of Steamer Oompany-Oontract, divisible or 
not — Railway Company whether agent of Steam- 
er Company-Railways Act (IX of 1890) sec. 76, 
protection of. 

Goods were made over to the Agent of the 
River Steam Navigation Company at Gauhati for 
transmission to Calcutta Via Goal undo. Ic was 
known to both parties when the goods were hand- 
ed over and received that they would be carried 
by the Steamer Company by their steamer as far 
as Goalundo and thence by the Estern Bengal 
State Eailway by rail to Calcutta. When deli- 
very was taken at Calcutta some of the goods were 
missing. It was proved that the goods were recei- 
ved by the Railway Company in good order at 
Goalundo. 

Whether the Railway Company were 
the agents of the Steamer Company for the trans- 
mission of the goods by land so as to make the 
Steamer Company responsible for loss during 
transmission by rail. 

Meld, assuming such agency, that the Steam- 
er Company was entitled, in respect of the journey 
by river, to the protection of the Carrier’s Act, and 
in respect of journey by land to the protection of 
the Railways Act, the contract being a divisible 
and, the consigner having failed to comply with 
the provisions of sec.8 of the Carrier’s Act on the 
one hand and of sec.75 of the Railways Act on the 
other. 

That even if the Contract were indivisible, the 
Steamer Company would not be liable as the con- 
signor had wilfully withheld from the Steamer 
Company information which would have enabled 
the Bteamer Company to comply with the provi* 
sions of Sec,76 of the Railways Act. 1 Q B 54; 38 
LJQBl37;18CB 226 Ref. 

Naufang Rai Agarwala v River Steam Navi- 
gation. 11 C W N 1071=34 Cal 419. 

3.-- Ss. 6 A 8-- Negligence, loss by accident— . 
Special contract suit for damages. 

Plaintiff’s goods were carried by the defen- 
dants on a special contract to the effect that the 
company would not be under any liability for 
damages to goods Ac except such liability as the 
land in force for the time being or any other con- 
irtlh the shipper may force tpep them* 


Carriers Act III of \BBb-Oontd. 

Plaintiff’s goods were distroyed by fire. Held — 
that the circumstances disclosed prove negligenci 
and that the defendants had not proved want of 
negligence. 54 Cal 787 note, explained 

Reid that the words under any 
law for the time being in force refer 
to the Common Carriers Act and that unlesi 
the liability was enlarged by any express contract 
the defendant company were liable only for lose 
or damage occasioned by this negligence or the 
criminal acts of themselves, their servants or 
agents. ChoutmuU Dooguf v Biycr Steam 
Navigation Company. 24 Cal 786. 

1 C W N 200. 

Notes.— Bef: 26 1 Cal 466. Affirm; 26 Cal 398 

PC. 

4.— Ss.6,8,9-Oommon carriers, liability of-lhe 
Carriers Act (III of 1865). How related to English 
Carriers Act (,IIof Geo. IV and I Will. IV., C.68) 
— Effect of special contract between carrier and 
owner of goods— Two -fold risks of carriers— 
Exemption clauses, construction of— Insurer who 
has paid owner for loss of goods due to carrier’s 
negligince, position of— Subrogation— Right of 
suit of owner— Damages recoverable by owner 
and equity in his hands in favour of insurer- 
insurance policy containing stipulation, “war- 
ranted no recourse against carriers”— Damages 
not proved at hearing-Pailure if to lead to dis- 
missal of suit. 

The relative rights and liabilities of common 
carriers and those for whom they carry are out- 
side the Indian Contract Act and are governed 
by the principle of the English Common Daw as 
modified by the Carriers Act of 1865. A common 
carrier therefore in India is subject to two dis- 
tinct classes of liability, the one for the losses for 
which he is liable as an insurer, the other for 
losses for which he is liable under his obligation to 
carry safely. Speaking generally the^^first of these 
are insurable risks from which the element of 
default is absent, the second are risks of conveyance 
in which that element is present. The Carriers 
Act of 1866 has in some degree modified this 
position. 

The effect of S8.6,8 and 9 of the Carriers Act 
of 1865 is that the liability of a common carrier 
for the loss of goo d s, not being of the deseriptiop 
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Carriers Act III of 1865 

contained m the schedule to the Act may be 
limited by special contract signed by the owner, 
save where sjch loss shall have arisen from the 
negligence or criminal act of the carrier or any of 
his agents or servants 

The Ganges Manufacturing Co Ltd , had 
entered into an agreement with a number of 
Steamer Companies, the defendant carrying 
Company amongst them, to have all their jnte 
earned from certain ports by one or other of the 
Steamer Companies for a term of 6 years 01 10 
of the agreement provided that the ‘ Jute Com- 
pany undertakes to hold the Steamer Companies 
harmless and indemnified from and against all 
claims which can he insured against and covered 
by an ordinary F P A Policy, that is to say, 
against claims for actual or constructive total 
loss only of the goods insured, and not against 
claims for partial loss and damage unless th( 
vessel be stranded, sunk or burnt and the Steam 
er Companies agree that they shall have no right 
to claim on the cargo for general average ’ a con- 
signment of 1 ,000 bales of jute was shipped by 
one G. R. Ohakravarty on the defendants Com- 
pany% flat “Lemro” for deliverty at the Jute 
Company’s Mill, the bill of lading being endorsed 
to thO said Jute Company, It being stated on the 
thereof, amongst other conditions, that the 
OoMpany witt not be liable for the loss of or 
damage to any property delivered to them ^ o be 
carried, unless such loss or damage shall have 
arisen from the negligence or criminal act of then 
servants or agents ’ 

MeU, on a oonstruciion of the agreement, that 
the exemption of cl 10 did not extend to loss 
arising from the negligence or criminal act of the 
carrying company. 

Xt has been the policy of the English Courts, 
in dealing with exemption clauses to recognise 
the distinction between the insuianoe risks and 
the carrying risks of a common carrier, and to 
construe the&i as not extending to carrying risks 
in the absence of clear words to that eflect. In 
India where there is a statutory prohibition ag- 
ainst exempting a earner from loss arising from 
negligence or criminal acts, there is perhaps an 
even stronger reason for adopting this canon of 
construction, at any rate, within the limits im^ 

by this prohibition. 


Carriers Act III of \%%-Oontd. 

The above rule is not limited in its applica- 
tion to bills of lading 

The flat carrying jute having caught fiie so 
that It had to be scuttlled, under S 9 of the Car- 
riers Act, It was held (in the absence of evidence 
to the contrary), that the loss was due to the 
negligence or criminal act of the carrying com- 
pany or its agents or servants. 

A policy of insurance in respect of the lost 
jute issued by plaintiff, Insurance Company, 
contained a stipulation, warranted no recourse 
against carrieis ’ 

Meld that the stipulation in the policy of 
insurance did not amount to a relinquishment by 
the Insurance Company in respect of risks not 
exempted Claims m respect of losses which had 
arisen from the negligence of the carrying company 
its agents or servants were therefore not relin- 
quished under the clause 

I.h( Insinance Company m the present case 
claiming against the Causing company by way 
ot subiogation and not ot assignment had no 
light to sue lu their own name, and the suit 
could only be brought in the name of the Jute 
Company. 

Meld that substantially the piesentsuit was 
by the lute Company to recover damages from 
thecanying company and any matter that 
could be pleaded against the Jute Company 
would be an effective answer though m truth 
the purpose of the suit was to benefit the Insu- 
rance Company 

Plaintiffs ought to have proved the amount of 
damages at the hearing but it would not m the 
circumstances be right to visit then default in 
this regard with the penalty of a dismissal of 
the suit. (L R (1903), 1 K B 7S0 and on appeal 
LE(190i) 1KB412, LB (1907) 1 K B 7^^, 

Ref 8 M «L W 443 (1841), L R 9 C P 325 (1874), 

L R 3 Lx 9(1863), Ref L R 3 0 P U (1867)^ 
Relied on L R (I’^OS) 2KB 626 Explained; 2^ 

L J G P 75 at p 82 (1864), Relied on, L R 7 A 0 
333 at p 3o9 (1882), Ref , 3 AO 279 (1877) 

Bntiah and Foreign Marine 
V India General I^ayigatiomAn^d 
Co Ld* 15 C W N 
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Carriers Act III of 

earners Act Ss 8 9 


Sec Garners Act S 3 


11 C W N 1076. 
34. Cal 4.19 


5 — Garners Act (ill of 1865) s 9. j 

The defendants had provided no sufticient ! 
means to extmgnish a fire on board and the watch j 
was insufficient Thefore the defendants had j 
not made themselves free from the burden of pro j 
ving want of negligence Rivers bteam 

Navigation Co v Choutmull Doogar 
26 Cal 898, 26 I A 1 3 C W N 145 

6— Act III of 1866—Onusprobandi. 

The claim was for goods lost the goods were 
silk above Rs 100 in value, and therefore should 
have been declared under Act lil of 186 >. 
that the goods not having been declared, the car- | 
Tier was not liable for iheir 1 iss Ihe only giound I 
on which he could be held liable was that ot ne ^ 
gligence or criminal act on the part of himself 
or his agents, under section H of the Act Although 
by section 9, it is not necessary for the plaint) fls 
to prove this negligence or criminal act, yet it is 
necessary that such negligence or criminal act 
should m the case of loss of or dam-4ge to articles I 
included in the list either appear or be necessari- 
ly inferred, when there has been no declaration 

Assa Nund v The Indian Carrying Co. 

PR 13 of 1866. 

7 — S 10— -Steam Ship Company and Railway 
Company — Notice before suit. 

S. 10 of the Common Carriers Act as amended 
by Act of 1899 placed a Steamship Company 
in the same position as a railway, and made it 
obligatory upon a person wanting to sue a Stea 
mex Company to give a notice of such suit within 
the time mentioned in the section. 

River Steam Navigation Co Ld v Kashi 
8 C L J 192 

Carrying on Business. 

§ee Oases under — 

(I) ^hnsdlctlon— Causes of Jurisdiction 
—DwelUng -Curry ipg oa Badness, 

hte,, 

> Of CRISIS. 


Case Law, binding effect of. 

1 — Case law, binding effect of 

The Courts must always hesitate to overrule 
decisions which are not manifestly erroneous and 
mischievous, which have stood for many years 
unchallenged and which from their nature may 
reasonably be supposed to have affected the con- 
duct of a large portion of the community m mat- 
ters relating to rights of property 4 Haequeen 
614 (3i6 ) foil Acting on this principle the Court 
m the case refused to dissent from 18 Cal 663, 28 

Cal 90. Kedar Nath Hazra v Maharaja 
Manindra Chandra Nandi, 

(1907) 5 Ind Cas 309»11 C L J 106. 

Sec also Cases under — 

(1) Practice. 

(2) Stare decisis 

(6) Lnanimity of Decision, 

Cash Allowance. 

1 — Certificate from Collector — Suit based on 
agreement to receive maintenance out of cash al- 
lowance Suit relating to a pension or grant of no- 
ney. 

Under an agreement between the plaintiff and 
the defendants, the former was entitled to an an- 
nual payment of Rs. 62 for her maintenance, out 
of a cash allowence, which was received by the 
defendants from Government She brought this 
suit to enforce her right under the agreement, but 
did not produce the certificate from the Collector 
required by S 4 of tbe Pensions Act. 

Meld^ that the certificate was necessary The 
words of the section are wide enough to include 
any suit to enforce such a claim, and provided it 
relates to a pension or grant of money or of land 
revenue, it is immaterial whether the claim is ba- 
sed on an agreement between the parties, or aris- 
es out of any other legal right or liability, and 
whether it is a claim for a share by way of parti- 
tion or maintenance or otherwise. Damodai^ 
Vamanbowa v Satyabhamabai. 

9 BornL R 889^.31 BomftlR. 

See also Cases under — « 

(1) Maintenance. 

(2) Hindu Daw — Maintenance.^ 

(3) Hindu Law— Alienatation. 

(4) T P Act s. 3 

(d) Registration Act s. 3 

(6) Heceditory oiiSce* 
i , (7) Beiflditoiy 0 ^ 9 ^ M 
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Case slated. 

1— Resident at Aden—Statement of case to the 
High Court of Bombay— Presidency Bm«ll Cause 
Court Act (XV of 1882) S. o9. 

A party requiring a case to bo stated by the 
Resident at Aden to the High Court of Bombay, 
under S. 8 of the Aden Courts Act, 1864:, should 
make an unconditional application to him before 
delivery of judgment (15 Bom 376; 16 Bom 818 
ippi.) 

S. 9 of the Aden Courts, Act 1864, gives the 
Resident the same option of either reserving his 
judgment or delivering it contigent on the opinion 
of the High Court, as S. 69 of the Presidency 
Court of Small Causes Act 1882, gives to the Pre- 
sidency Small Cause Court. Bhagvandas 

Dharamsi v A Bcsse Frenchman. 
11 Bom L R 830=83 Bom 718, 

See also Cases under,— 

Aden Courts Act. 

Cashier. 

See (l> stamp duty payable— Security for 
due fulfilment of duties as cashier. 

(2) btamp Act 1899 S. 26, sch It arts. 57 
(b), 62 (c)- 27 Mad 71. 

Cash and grain i ates. 

See (1) Jaghirs and Mat! Estates. 

(2) Occupancy Rights. 

(8) Punjab Tenancy Act, S. id. 

“Cash on Delivery,” Meaning of. 

See Contract— Construction of Contracts. 

16 Cal 4ft7. 


Caste. 

S<’e (1) Ousiom. 

(S) Defamation. 

(3) Hindu Law— Custom— Caste. 

(4) Hindu Law— Custom— Immoral 
Customs. 

(5) Jncischction of Civil Court — Caste. 

(6) Right of Suit — Caste Questions 

(7) hight of Suit— Interest to support 
Right. 

(8) Right of Way, 

-Inthority of, to declarp marrid|^e void. 


CSiSle-Con^d, 


—Loss of— 

See Hindu Law— Cmardian— Right of Guardi- 
anship . 

—Marriage between persons of-dilferent 
castes. 

See (1) Hindu Law— Marriage— Validity or 
otherwise of marriage. 

( 2 ) Hindu Law — Inheritance— Divesting 
of, Exclusion from, etc.— Outcastes. 

(3) Hiudu Law — Maintenance— Right to 
Maintenance— Widow. 

(4) Hindu Law— Marriage— Restraint on 
or Difisolution of Marriage. 

See:— also cases under. 

(1) G P C S 9. 

(2) Jmisdiction of civil courts. 

1— Caste, detenAlnation of— Off -spring bet- 
ween a Hindu and a Ohriltian woman,— Religi- 
ous rites applicable to the offspring. 

An offspring of a union between a Hindu and 
a Christian woman is not a Hindu by religion, as 
I the rights applicable to mixed offsprings under 
the Hindu Law are those prescribed for the 
mother’s estate. 12 Mad 72 at p. 80 referred to. 
Lingappa Goundan v Esudasan 27 Mad IS. 

2— Caste— Account books— Rights of mem- 
ber to inspect them fully and freely— Questions 
going to root should be raised in pleadings-Ques- 
tion of jurisdiction can be raised by defendant 

at the earliest opportunity Practice— Outchi 

Memons-Corporation. 

Ihe right to inspect account books kept in 
connection with caste funds and properties is 
not in any sense a caste privilege. It is a legal 
right. It is preliminary to a right tj assert a 
claim to property, and is incidental to the right 
to recover property which may be lost to thf 
caste by misuse or misappropriation. 

A suit brought by plaintiffs on be-half of them- 
selves and others as members of the Outchi Me- 
mon Jamat, to have full and free inspection of 
the books of account kept by the defendant* in 
their capacity as trustees of oaste fund and pro- 
perties, is maintainable in Civil Cpurta. || i« 

ppeirtion of a pure right 
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way affects the “Internal autonomy of the caste’’ 
«r "“its social relations.” 

There is no analogy whateYer between a Cor- 
poration as known to English JLaw and an Indian 
caste. The principles governing the rights of 
members of caste to inspection of accounts of 
caste properties must be governed by considera- 
tions very different from those governing the 
lights of members of Corporation seeking inspec- 
tion of the documents of such Gorpoiation. 

Qu»tion8 which go to the very root of a suit 
ought as a rule to be raised in the pleadings. 

A defendant can be permitted to raise a ques- 
tion of jurisdiction, not specifically pleaded only if 
he does so at the earliest possible opportunity; he 
ought not, in any event, to be allowed to raise it 
after the plaintiff has closed his case. 

Haroon Haji Vahedina w Haji Adam Haji 
Oosmaa Nuram. 11 Bom L R 126 / = 

4 Ind Cas 108. 

8— Yajman vritti— Wheth*»r the officiator can 
be removed by the case-— Jurisdiction, — 

18 Bom L e 1171, 

4— Meaning of the term— Hindu Law— Mar- 
riage. 7 m L T i7«:20 M L J 49*. 

5 Ind ras42=88 Mad S42. 

5— Caste off ence— Punish ment— J uriediction 

— Effect of words implying that plaintiff is an out 
-caste— Defamation. 6MLT 290 » 

M Mad 67«19 M L J 7i4»3 Ind Cas 9S8. 

6— E^tclubion from— Owing to defecdants im- 
putations— Damages — Piiviiege— Belamation. 

140 P M 1882. 

7 — Ke-admission of out-caste person by por- 
tion of ca«te— i ubhcation of detamatory matter 

member ot other portion*-- Absence of good 
faith— hlxceediDg privilege — Deidmation. 

2 ML i 127== Jh Mad 214, 

—Caste. 

See Restitution of conjugal rights, 

Caste Disabilities Removal Act. 

1 — Guardian and W idt Act (Ro VllI of 
1890), section 17“ Mother— Application by*— »For 
Dojection by gi-H ndf a ther— Charg- 
ing TOotJrer with immoraUfcy— Out caste. 

11 c. 0 , 72 

r ’■ < 

» f 


Caste Disabilities Removal Aot-Confd. 

A Court In appointing a guardion of the minor 
is to be guk ed by what appears to be for the 
welfare of tht minor and for that purpose regard 
must be had to the nparness of kin. A mother 
of an infant is on a higher footing than the par 
ternal grandfather, as regards the nearness of kin. 
She is, therefore, a fife person to be the guardiau 
for the welfare of the minor, and the fact that «h® 
was out-casted, need not be considered, (1 All 
649 Fol.) latilesta v Jorai Kssaundhan. 

2 A L J 66S«A W N (1908), 

28 All 238. 

2— Sait by Mahomedan, born as such, as re- 
versioner in a Hindu family. 

The provisions of the Act clearly mean that 
nobody will be prejudiced in hia right of inheri- 
tance by a change in hia religion or exclusion 
from caste, it is not necessary that ne himself 
should have been a convert or excluded from caste 
and it; is all the same whether he or his 
ancestor (father or grandfather) changed their 
religon or were excluded from caste The son 
of a Hindu who had turned Mahomedan, and 
who vras himself a Mahomedan. was, 
therefore, held entitled to succeed as heir to his 
Hindu uncle, after the death of that uncle’s wi- 
dow. Bhagwant Singli v Ealltt. 

11 All 100t=A W N 1888, 288. 

Notes.-Ref.lC4 P R 1902,23 P L R 1903,77 P 
W R 19U7 ; Dist, 32 Gal 871 = 9 OWN 
1001=2 C L J 97, 52 P W R 1907=36 P 
R 1909. 

# 

8— Convert to M«?ihomedani8m can authorise 
the adoption of his Hindu son— Guardianship, 
light; of, preserved to a Hindu father who ha# re- 
nounced his religion. 

The plaintiff ( a rajput), whose natural father 
had become a conveit to Mahomedamem and 
whose natural mother was dead, was given in 
option by his uncle, whom the Mahomedan fat|^ 
had authorised in that hehalt. ihe lower appel- 
late Court iirid that the adoption was inv%|id to 
the natural father could not then delegate autEq- * 
rity, as he had, by becoming a Mahoms.dad,C€|apl|d 
to be governed by Hmau Law, anddnal tbejf- 
toe, he could not Mve, and conbeqhcirtU toul^ 
noi* authorise thS 
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Caste Disabilities Removal lici-Cot>cid 

EeU^ that the adoption was valid , for 
the Mahomedan father could authorise the giving 
in adoption of his son, as he was not civilly dead 
i but was the guardian of his son under Act II of 
1850. 

Adoption may be regarded as a civil trans 
action as well as a religious ceremonial If oivd 
ly the father is competent to give he is f*qually 
competent to sanction the giung. 

iSSpmWe— Where the parties dr'ihmina and the 
daUa essential, then possibly the father 
after becoming a Mahomedan could not saucti /u 
his brother to be present at the giving during the 
daUa homa. Shamsing v S^intabat, 

SBomLR 89 -=23 Bom 5*^1 

KotCS.-FoL SO Cal 999 , 7 C AV TSI 781 821, 

4—8. 1 — Effect of coDveifiion on the iigots of 
the descendants of the convcit. 

There ia nothing in the languag#^ of s 1 of 
Act 3CXI of I860 which debars <ouctB fu>m 
extending its beneficial piovibions to the h uh < I 
a convert no less than to the cc aver Inaim 1 . 
The conversion of a Hindu to Muiiammud»aiism 
does not entaii the hirltuure of any nguts to th< 
ano««feral pioperty which his aants m<t^ 

otherwise possess. Maliua v Lhand 

28 P L R 190S=-10sb F R ibUii. 

Caste questions. 

B.e (1) Bight ot suit 

(.2) CPC (.1 Oj J Sa 1,9 

(3) Juriudicu in ot Civil Courts 

w Mulufanuusness, 

(6) Defamation. 

(6) Hindu Law Marriage. 

1.— Caste question— Beg 11 of 1827, s 21 — 
Estoppel— Punchaypt. 

While the Courts have generally accepted de- 
cisions of properly Ciinstituted pamhayet,^ on 
question* of caste, they have accepted them sub- 
ject to the qualification that the decision of the 
pinchayet does not estop the Courts from enquir- 
ing into the civil rights of any member of the 
caste, and eecuring to him the enjoyment of such 
rights, if he be found not to be precluded from 
the enjoyment of them by the Shmtra$ or the 
partionlar usages of hii eaite. Blsheshur v 


Caste questionS'Cwdrf. 

2.— Gaoki Hak-Quantity of nee— Recovery of 
caste— Question. — 

A claim to recover a quantity of rice which 
should bj right of “Gaoki Hak” have been re- 
ceived by pUmtiff^i at a festival m a Hindu Tem- 
pi*-, bui was received by defendants, is not a 
ca%te (jum idfi as u does not involve “any imer- 
tert-nce wiir ilu uionomy ot any easie’' nor is 
it« Sijit oi b If viiidioatioo of a mere digmiy as 
the ciami is loi picp^ ity of howevt^r small a 
value. Venkaji Ktisima v Jansrdan Goviud 
P J 1891 P 65. 

8 — Junsdn tion of Civil Courts. 

It was rtst Ived by the membfrs of a certain 
« aste I bat th phintfff, i pnsste'it^, should be dis- 
missed from ah to < ilioes Coot ected with the 
taste and d ai tlu same shouh! be ptifonnedby 
ii itlfii ni T Ih pla iitifij thf leupon, hhd a 
i an iiduuctioo. reh>^raiDUig tiicde- 

id rt fn Di i rping the sod i fin o and from 
fKtivngJht s ts and income tht It of — 

//e/r/, that It was not oompt-tenfc to a ^ivil 
OuUit rt qu '“ti u tht dtcision of the cts^e m the 
m ittei 

The following principle appears to be the sound 
• m, V 7 w iiid tbt taking cogni7mce of tho mat- 
£t r in (inpiite be an interference with the auto- 
toiiiy (d the tastt’ And applying the pririnple, 
it would hr equally chai, whether th< question 
turns up(m I He ol ligation of the mtmbrrs of the 
caste to acroid to tht bolder of the i ffi e certain 
piivih^ges and honouis or to pay him tees in vir- 
tue of Ins c fill e In either case it is one which, 
if a caste is to be considered in any sf use a self- 
gfvvernn g body, as is contemplated by the Regul- 
ation II of lH2r, should be left to be decided and 
dealt with by he caste accoidmg to its custom- 
ary mode of procedure Kala v Juganatli 

1 Bom L R 711. 

Catalogue. 

—illustrations in, copyright— See Copyright 
12 C W N 76S»S5 Cal 468. 

Cattle. 

1.— Right of tmmt to m 

lapdr 
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Callle -Goncld, 

A prOYision in the Wajibularz of a villapje 
that the cultivators shall have the right 10 gia/e 
their cattle on waste land does not empower cul- 
tivator to keep a large number of cattle for purpo- 
ses not connected with agriculture. He ib entitl- 
ed to graze on the village waste land a reason- 
able numbi-r of cattle k pt by him for tne pur- 
pose of his holding m the village, and not exclud 
ing the number which would orduianly be kept 
for the purposes of good husbandry, and in con 
nection with a simlar holding Hamkrishna v 
Biilasahib &c 1 C F L R 158. 

CaUIe pounds. 

— Maiatpnance ot private pou’ids — Ijpgabty 

le c w it 3bi; 

CjtUIe Trespass Acts c III of 1857 & 
1 of 1871). 

-Ill of 1 857. 

Sec D tm igr s — Suits for damages — Torts. 

-I of 1871 

Sec Right of suit— Compensation. 

16 Cal 549. 

1 — Section 20 — Suit for danageg wiongful 

seizmeof cattle — Juxisdictioii ot (nvil Luun — 

Sec 20 of Act I of lh71 was lutendi d merely 
to give i summaiy remedy tor recoveiy of dam- 
ages and expenses, and ofcattn ilh^ally 

seizt d I’ue remedy there given i*'* cumaiviive, 
and does nut dtpnve the person injuro i »i the 
right be otherwise has to recover dainages by a 
Civil bUit. Meld, therefore, that tlia 0 vil Courts 
had jurisdiction to entertain a suit tor damages 
for wrongful seizure of cattle — 

Siirjan ?. Bhowam Sahai, P R 92 of 1877. 

Cause List. 

See Practice— Civil Gases— Cause List. 

Cause of Action (1 68). 

(1) Befimfcion of Cause of Action (1 9). 

(2) Decree of a foreign Court, whether a 
Cause of action (tO), 

"Chdtrtaking— Forbearing to sue — Ko 

of actlcm (11), 


Cause of Action-Cfeftirf. 

(4) Claim to damages for improper search 
— Nn Cause of action (12). 

(5) Signature on creditor’s account (13)* 

(6) Suit on decree, no new Cause of aotioh 

ri4j 

(7'i Cause of action how arises (16-16). 

(8) Allega ion of cause of action, manner 
of (17) 

(9) Objection as to non-existence of Cftnie 
of action (18). 

(10) ( au«a ot action survival of, to benefit of 
Ihe heirs (19). 

(11) Accrual of cause of action during minority 
(30-21) 

(12) Accruing to an infant widow Limita- 
tion ( 22). 

(H) Appropriation of debt due to minor (23). 

(14) Arising on perlormance (24). 

(l>) Lau^e ot action when arises (25), 

(lb) Eeveisal of decree (26). 

(17) DecUiatory suits ^27)* 

(18) Existence of cause of action (28). 

(19) Scit for maintenance (^9), 

(«0) Disc Insure of cause of action when deem- 
ed sufficient (80). 

(21) rontiiiuing cause of action — Damages 
.iltirduree, award of (31), 

(22) Reemrujg cause of action. (32). 

(,^3) bait t >r possession (33). 

(Z4) Where a promissory note is the "sole 
{ aiise of action. (34) 

(25) Alt rues before actual execution of decree 
(-56). 

(20) bei VICO dispensed with by Government 
w I ith 1 gives cause of action. (36). 

(7) J 1 i (if causes of action — Mutifari- 
oisinss (37-3^). 

(28) Juii-^diction — Cause of action (40), 

( 29 ) Phadings— Relief (41). 

(30) Dififient causes of action in diRerent 
suits (42-43) 

(3J) Misjoinder ot causes of action (44-47), 

(42) MiMjmmioT nf parties (48). 

(34) Attorney & Client (49). 

(34) Agreement not to appeal whether giyea 
a cause of action (50), 

(.35) Dower, suit for (51 ). 

(36) Defamation (62-55), 

(37) False imprisonment (56). 

(38) Husband & wife — Special damage— tfn- 
chastity imputation of (67-(59). 

(39) Instalment bond»-Default — 

Oan^e nf antttt 0)^ "" 
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Cause of kcXim-Gontd. 

(40) Place of payment— Pi*kky*a<?at— Agency 
(61> 

(41) Slander of title— Canae of action (62), 
(t2) Suit on original cause of action not 

maintainable (64-64). 

(43) Suit to set aside decree based on' award 
(65). 

(44) Tendee stranger at date of sale— Subse* 
quent acquisition of share by Vendee- 
Cause of action (66), 

(46) WaJib'Ul-arz— Cause of action (67). 
(46) Arises only, where money is made, 
expressly or impliedly, payable (68J, 

Se« also cases under;— 

(I) Adveise possession* 

(3) Appellate Court — Objections taken 
for the first time in Appeal — Bight 
of Suit. 

(3) Bond. 

(4) C P C 0 2 r 2; G P C (1908), Sa. 16, 
18* 21, 17, 20 &: 9if. C P C (1908), S. 
80. C P C {1908),S* 99. C P 0 (1908) 
0 I rr 3, 4 (b) 0 li rr 6, 7, 0 6 r 17; 
0 7 r 3. UPC (im) 0 1 r 9/ 0 3 rr 
3, 6. 0 P C (1908), 0 21 rr 16, 65. 

(5) Company’s Act, S. 68. 

(6; Declaratory Decree, Suit for. 

(7) Jurisdiction— Causes of jurisdiction 
—Cause of action. 

(8) Limitation Act, Ss. 7, 14, 23. 

(9) Limitanon Act, Ss. 20 A 22. 

(10) Limitation Act Arts. 49, 57, 75, 96, 
97, 118, 120, 141, 142 and 144. 

(II) Misjoinder. 

(12) Possession — Adver«<e possession. 

(Id) Possession — Nature of possession. 
(14) Relinquishment or omission to sue 
for, portion of claim. 

(16) Resjudicata— Causes of Action. 

(16) Right of Suit. 

(1) Definition of Cause of action. 

1 - The “ expression Cause of action ” means 
the bundle of tacts, which it is nece sary for the 
plaintiff to prove before he can succeed in his 
suit* It does not include irrelevant or immaterial 
facts, but embraces material facts without which 
the plaintiff must fail. Motilal v. Suraj Mai, 
0 Bom L R iOBBasBO Bom 107. 

Notes:— Not Fob 9 Bom L R 903. Ref: 31 
Mad m; 33 Bum 364. 
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Cause of AoUon-Ojnirf. 

(1) Definition of CauBe of Action— 

2— Cause of Action Definition of* — 

Cause of action held to mean every fact which 
it is materia! to be proved to enable the plaintiff 
to succeed. Every thing which, if not proved, 
gives the defendant an immediate nght to judg- 
ment, must be part of the cause of action. 

Deep N«fain Singh ¥. Dkieft, 
BiCa!274=.8C WH£07. 

8 — Cause of action, definition. 

I Cause of action means the bundle of essential 
I facts which it is necessary for the plaintiff to 
prove before he can succeed in the case, 

Musa Yakub v Manilal, 7 Bom L R 20 = 

29 Bom 368* 

Notes:— Ref: 30 All 526* 

4~ Definition of— Civil Procedure Code, Ss, 
21,64: 

A plaintiff’s cause of action is every fact which 
a plaintiff must prove to support his case. A 
cause of action arises when a legal right is infrin- 
ged. 22 Q. B. D. 128: 16 All. lo5. 170 foil The 
circumstances under which the plaintiff’s alleged 
right was infringed are essential ingredients 
which cannot be dissociated from their conne- 
ction with the right claimed by the plaintiff. It 
18 the right combined with all the particulars 
that go to make the infringement which consti- 
tutes the cause of action. Ram Prosad v S M 
Sache Dassi 6 C W N 885 at 588* 

Notes:-Ref; 8 CL J 196. 

5— Meaning of. — 

Cause of a )tion is the entire set of facts which 
give rise to an enforceable claim. It conaprises 
every fact, which, a plaintiff must, if traver^, 
prove in order to obtain judgment. It has no 
relation whatsoever to the defence, which may 
be set cp by the defendant, nor does it depend 
upon the character of the relief piayed for by the 
plaintiff. (16 Cal 98=16 I A i66, P C, Foi:). 

Dulichand Chaudhfi y. Lallali Kumi, 
1 N JL R 4.. 

Notesi-Cbs: 8 N L B 94. 

6— Meaning of the term— Endorsement wh^* 
ther part of the cause of action— Jurisdieli<%* 

%,% lujd (Hals' 
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Cause of Aclion-CortM. 

(t) of Cause of Aetioa— C^mU, 

7— Meaning of. 

Cause of action means ‘that bundle of facts 
which it is essential for the plaintig to prove be- 
fore he can succeed in a suit’ or ‘rather that bun- 
dle of necessary facts, in the absence of which 
plaintiff must necessarily fail. Shaw Wallace 

and Co. v. Gopdliaiidas 8 Bom L R 67. 

8— Meaning of — Joint suit by reversioners — j 

jPIace of suing. | 

When immoveable properties are situate in I 
several distnets, a suit regardiug the whole can 
be brought in any one of the districts — It is legal 
on the part of reversioners to bring a joint suit 
lor the possession of the properties on the death 
of the^ widow as the right, title and property of 
the plaintiffs, though divisible, were undivided. 
Even supposing that the term “cause of action” 
means the facts constituting tne infringement ot 
a right, and not the right itself, if the wrongful 
act by which several rights were infringed be the 
same a Joint suit is not imsustainable. k suit for 
the possession of a house which could not, owing 
to the widow’s existence be included m the pre- 
vious declaratory suit by the reversioner to set 
aside her aliehations, was held not barred under 
S. m of the old code (0 11 r. 2j, (U Cal 661 Eol:) 
Asa Singh v Indar Smgh, 91 P R 1898. 

Notes.— Cited 38 P E 1903=87 P L R 1903. 

9— Civil Pro. Code Act XIV of 1882, S. 421— 
Cause of action— Construction.— 

The words ^'cauae of act in S. 424 of the 
Civil Pro. Code should not be too strictly con- 
strued. Bachchu Singh v. The Secretary of 
State for India in Council, 25 All 187. 

Notes;— Ref: SOWN 913; 34 Cal 305=6 
C L J 270. 

(2) Decree of a foreign Court, whether 
a cause ©faction. 

10— A decree of a Foreign Court ( e, y., of 
Fftfidkot ), keld^ to be a cause of action in a 
Court of British India.— 

t Jowahif MuE. PR4ofi874. 


Cause of Action-^^nM. 

( S ) Undertaking— Forbearing to sue, no 
Cause of action. 

11 — 8, 12 — English Arbitration Act ( 53 A 54 
Vic., 0 . 49 ), sec. 32 — Award of aibitraton — 
Order in High Court, England, that the AWOfd 
be enforced as judgment, if amounting to foreign 
judgment— Suit in High Court, Original Side, to 
recover amount directed in award— Defendant 
not resident nor cariymg on business in Calcutta 
—Defendant’s undertaking to pay to Plaintiff’s 
attorney in Calcutta, it latter forbore from iSifft, 
if amounting to “cause of action ” within the 
meaning of cl. 12 of the Letters Patent— Juris- 
diction. 

An award was made by arbitrators in 
England directing Defendant to pay Plaintiffs a 
certain sum. The award was by an order of the 
1st March 1902 of the High Court, Q, B. D., 
England, directed to be enforced in »he same 
manner as a judgment. Defendant left England 
and left the sum unpaid. Plaintiffs instituted 
suit in the Original cude of the High Court of 
Calcutta to recover the said sum but at tjtie time 
of the institution ot the suit Defendant neither 
dwelt nor carried on business nor personally woik* 
ed for gain within the limits of its original juris- 
diction. Plaintiffs’ solicitor, however, at an in. 
terview in Calcutta with Defendant had given 
an undertaking to Defendant not to sue him 
until he heard from Plaintiffs in cosideration of 
Defendant’s undertaking to pay £nOO immedi- 
ately in part payment: That, the 

Defendant’s undertaking in consideration of 
Plaintiffs’ attorney for-bearing to sue was not a 
'^cause of action'* within the meaning of cl. 12 
of the Charter, and the High Court had no juris- 
diction to entertain the suit Obiter per Maclean, 
0. J.— That the urder of the Ist of March 1900 is 
not such a judgment as to entitle the Plaintiffs 
to sue upon it. Deep Narain Singh v Minnie 
Dietent. 8 C W N 207. 

(4*1 Claim to damages for improper search 
—No cause of action. 

12— Claim for damages for improper search 

by a judicial officer as such— No cause of action 
against the Secretary of State for India— Addi- 
tion or substitution of defendant — Civ, Pro. Codfe 
a. 32 Act XVIU of 1860. 59 P W R IBOs! 

(5) Signature on creditor's account. 

IS— No new cause of action—* 
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Cause of iclion-C'ow^d. 

(5) Signature on Creditor’s accottnt-<7flBt-Z<i 

The signature of a debtor on the account in 
the creditor’s books does not constitute a new 
cause of action Vittal Sha^neaba v 

Sheodm. 2 C f L R4-0 

(6) Suit on decree no new cause of action 

14-«The Snal judgment of a competent Court 
does not constitute a new cause of action. P 
R 186^, 6o P B 1867 Overruled Jeewun 

T Jez Ram, 108 P R l8o8 

(7) Cause of action, bow arises 

j[5 — execution of a decree Otcne absolute 
for foreclosure. — 

A first cause of action arises when a judgment 
debtor remains in Khas possession in spite of 
symbolical possession having been dt livered to 
his decree holder m execution of adeert© absolute 
for foreclosure. (22 Bom 2> Bom 368, 

24 0al 716, 20 Bum. 36i 30 Gal 710 7 Gal 418, 
19 All 499, 21 All 2b9, 9 W H 454; 10 W R 
89€, U W E 2H5 Bapu Rao v Govind Rao 
16 C P L R 107. 

16— Before suit— Co sharers— Denial by one 
co-sbarer of another s fitlt- D nial tor the tiisfe 
time in the written stittmt nt. 

An assertion or denial of a right m % written 
statement does not give rise to a cause of action 
A cause of action must be antecedent to any 
allegation made in the plf^adings Madan Mohun 
Shaba V Rajab Ah 8 C W h 415= 

9CWK 928 = 28 Cal 22S==2 C LJ383. 

Notes.— Dist lOCLJ 103, 33 Cal 1201 = 
9 0 W K 87. Ref 4 C L J 198, 13 C W 
K 949, 18 M L J 153 3 M LT 2o»> appr 
11 0 W iS 143, 4 N L L R 120. 

(8) Altegation of cause of action, manner of 

50 CPC (1882)- 

The plaintiff, when he files his suit, must 
allege the cause of action m the manner pres- 
cribed m s. 60 of the CPC (1882) and must 
prove necessary allegations in so far as they are 
not admitted by the defendant. Gano v Sbri 
Dev Stdbesbwar 4 Bom L R 58 sb 

20 Bom 360. 


Cause of Action-ro««t?. 

(9) Objection as to non existence of cause 

of action. 

18— Objection as to non existence of, when to 
be taken— Cause of action when supersede^. 

2PLR1911. 

(10) Cause of action, survival of, to 
benefit of the lieiis 

19— Cause of action -Suit for loss caused by 
misrepresentation made by defendant to plain- 
tiff, cl Hindu Death of plaintiff pending suit— 
Right of heir to continue suit — burvival of cause 
of action to benefit of the heir. 

Wheie K, a Hindu, the plaintiff m a suit, 
sued to recover the loss he alleged to have sus- 
tained by acting on certain misrepresentations 
made by the delendant, and died pending the 
suit, and where K’s represents ^’ives ought to 
continue the suit 

Held that, the cause of action survives to the 
benefit of the Hindu heir and that he can con- 
tinue the suit ( 4 C P D 40 Kef ) Rfeja Khbeu 
Bahadur v Rajah Sir S Ramasawmy Muda- 
liar 11 M L T 240 

( 11 ) Accrual of cause of action during 

minority 

20 — Accrual of cause of action duiing mino- 
rity —Limitation Act, 1908, s 7, 

10 Bom 241. 

21— Alienation by widow— Adoption by her 

after alienation — Adopted son a minor at adop- 
tion - His inaction for more than twelve years 
after attaining majority — Suit by reversioners of 
adopted son after death of the latter and his 
widow Limitation -Limitation Act, 1908, 
Art 141. 32 Cal 165. 

(12) Accruing to an infant Hindu widow 

— Limitaiion. 

22 — Accruing to an infant Hindu widow — 

Adoption'by her duringmmonty— Suit by adopt- 
ed son 9 C W N 795=2 C L J 87. 

(13) Appropriation of debt due to mibor, 

23— Appropriation of debt due to minor 
third party — 

Whether there is any, as against supli thlbl 
party 
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Cause of Action-<7oni(rf. 

(14) Ari$mg on peffopmancc. 

24— Arising where performance is to be com* 

pLted. 4 SL R 20«7 Ind Cas 59 i. 

(15) Cause of action when arises 

25 — A amt for pre emphon m the case of 
a mort'gage by conHitional sale, arises at the time 
•f the ex cutiion of the deed as well as at the 
time when the m irtgage is foreclosed 

Bahadtip SingS v Ram Singh 
27 AU 12= AW N1904,t49=l ALJ S53 

(16) Reversal of decree 

26 — Dispossession caused by a reversT.1 of a 
decree^ whether would give a fresh cause of action 
so as to give a fresh starting point for limita* 
tioD Narayan Chetty v KannamBi A chi 

28 Mad 338 

(17) Declaratory atiit. 

27— ‘Entry of defendant’s name m 1895 in 
revenue ps jers— Application for correction of 
smh pipeis— Dtnial of plaintiff’s title and asset 
tiou of lus own by delend in r- Refusal to have the 
entry corrected. Limitation Act, 1908, art 120, 
5ALJ 637=AWN 1908, 259«4MLT 

444=31 AU 9=1 Ind Cas 557 

(18) Existence of cause of action. 

28 — Existence of-IIow df»termmed~ 

Res 3udicun.-Adiudications, 

7 M L T 87 =33 Mad 162 =5 Ind Cas 758, 

(19) Suit for maintenat|ce 

29 — For smt for maintenance- Alternative 
pt&yexB — Maintenance 

4 lad Cas 35=7 M L T 113. 

(20) Disclosure of cause of actiou when 
deemed sufficient. 

SO — Plaint, disclosure of cause of action m, 
when deemed sujffiwient 25 Mad 50 

(2iJ Continuing cause of action— Damages 
after decree, award of 

Sl'—Puwer of High Court to award damages 
to respect of, aceruuigafier the date of deoree- 
Q^ntjeact Act ld72 $ 27, 






SwW7. 




‘‘ft . 


Cause of Action-Conijrf. 

! (22) Recurring cause of action. 

32 — bnit by mortgagee for possession of mort- 
j gaged property — Default m payment of instal- 
ment. 

8 0 C 286. 

See also cases under Limitation Act S. 23. 

(23) Suit for possession. 

33— Fadure ot — Decree to be made 7 G L J 
44 P C = 10 Bom L R 9 = 12 C W N 227=17 
M L J t)isb = 2 M L 1 509=o5 ual 189=14 

Bur L R 101=35 1 A 3«. 

(24) Where a promissory note is the sole 
c^use of action. 

34 — Whether liability independent of note 

could form basis ot smt 9 0 C 315. 

(25) Accrues before actual execution 
of decree. 

3o — Whether —fora suit by 3udgment debtor 
to recover money paid to th» <ie< pee h dder under 
an agreement, accrues behue ac^^ual execution has 
been taken out m spite of the agreement— 

Right of suit 16 M L J 54. 

(26) Service dispensed with by Govern- 
ment whethtsr giveo cause of action. 

36 — Ghat wall tenure — ^Serviee dispensed with 
by Governmtnt— bmt by son of former holder of 

I tenant seeking settlement of lands appurtenant 
theieto. SeWNeeS. 

(27) Joinder of Causes of action — Multi- 
fariousness 

37— Civil Procedure Code. 

Ihereisno provision m the Code of Civil 
Procedure which authorises duffierent causes of 
action Peing joined in one smfc against parties 
when each of those parties has a distinct and sep- 
arate interest (il Mad. 106, 8 W E 15 and o4; 18 
W.K 288. U Oal. 681, 5 All 163, 6 All 106,16 
All 279, 8 Mad 76, 7 Bom 289, referred to,) 

Lalji Bnimiaj v Manna minor 
9CPLRi26 

38— Beng. Tenancy Act Ss.SO and 62-Joindex 
of causes of action. 

There is nothing in the law whieh prevents one 
«uit being brought for enhancement under A 30 
and for alteration of rent under s. 62 of the feen- 
gal Tenancy Act, The two causes of actipn may 
be joined in one suit. SarAdli Cht^an 
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Cause of 

(27) IMadftiP 0 f €atis«s of Action— Multi- 

isLrioUBmnn^Coneld^ 

ae— 0 P G— 0. 1 rr. 3, 4; 0. 2 rr. a, 6 (1882 
Sft. »8, 45) Possession of land, suit for (vrweso/ 
metion^ joiiid6r *;/— Parties, joinder of. 

Wiiere a purchaser of lands, from Defendant 
No, t being dispossessed by Defendant No. 1, who 
also claimed by purchase from Defendant No. 2, 
^ed Defendant No 1 for possession and an alter- 
ative claim for refund of purchase money 
aplnit Defendant No. 2. 

Meld^ that there was only one cause of action 
vis. di8poss<=‘88ion of plainttS fr^ the land. 

TOif, also— That Defendant No, 2 was a nece- 
iSar)y paity to suit. (19 Cal l23; b Cal 963 lol. 23 
Cal 821 Dist :) Sceajul ttuq Khan v Dinabun* 
dhti Sen. B C W H Cal 5a»7 

Notea.— 'Dist: 6 0 W N 585. Ref: 31 Mad 26 j6 
«|SMLJ238. 

Note:— whether joinder of different causes of 
action is a mere Irregularity:— See cases 
under 0 P 0 (1908) S 99 
& also 7 A L J H9 at p 153. P 0. 

(SIR) Jupi 8 diotion-*-*Cau»e of action. 

dl0-ii<jivil Procedure G'Kie, Section 17. 

B$ld, tha^ the term “Cause of action” as used 
Ih section l7 of the Civil Procedure Code does not 
necessarily mean the whole of the cause of ac- 
tion, but a suit to which section 17 applies may 
be instituted where some material portion of the 
cause of action arises. 

Btnke Behari Lai v. Pokltc Ram. 25 All 4-8. 

(2B) Pleadings— Reliet 

41 ^ — Civil Procedure Code ( XIV of 1852 ), S 
544— Miri''onceived suit.— 

Where the cause of action set forth in the 
plaint is found never to have accrued, the suit 
fails and should be dismissed. 

A general prayer for “any other relief” in the 
plaint must be tekon to mean some relief arising 
out of the cause of action set forth therein. 

A suit, the virtual object of which is to have 
a previous decr e amended or to have some order 
made in oxecuiion thereof set aside, misconceived 
and not maintainable. Baeawan Kttirmi V. 
Na«kahhedi Pande, 1 A L 4 t>28~ 

27 All 174»JU»04 A VY N 


Cause of Aclion-<7o»«#. 

.. (30) Different -eauseii' of actioain ^ 
different suits, 

42—0 P G 0 2 r 2 (1882 s. 43)— Cause of 
tion — Account stated— Mortgage transaction. 

The defendant traded in Zanzibar as the agent 
of one Khimji, who owned live shops within the 
German jurisdiction. To release from attach- 
ment these shops, the defendant obtained from 
the plaintiff a sum of Bs. 7,000 out of which he 
applied Rs. 6,809 in discharge of the attachment, 
and returned the balance to the plaintiff. As a 
security for the repayment of Rs. 6,855, the de- 
fendant became personally responsible for the 
amount, and as part of the same transactioa, he 
got a mortgage in his own favour from Khimji of 
the five shops and in turn sub mortgaged them to 
the. plaintiff. As a result of these transactions, 
the plaintiff debited Rs, 3,753 in the general ac- 
count which was in the name of the defendant. 
Trie plaintiff then brought Suit No. 193 of 1899 
against the defendant to recover the balance due 
on this general account; and a few days later he 
brought another Suit No, 196 of 1899 for the 
purpose of enforcing certain rights under the sub- 
mortgage. The first suit was decided in the 
plaintiff’s favour; but the second was thrown 
out on the ground that it was barred under S. 
43 of the oivil Procedure Code, 

SM^ that the second suit was not ban-ed 
8. 43 of the Civil Procedure Code, since the two 
claims were not in respect of the same cause of 
action. The cause of action in the earlier suit 
was an adjusted account, in respect of the trans- 
action arising out of the mortgage; and the mort- 
gage coDstitrtited a cause of action in itself in the. 
second. 

An account stated respecting a debt coniti«> 
tutes a new and distinct cause of action, the con- 
sideration being the ascertaining of the pro vio ug- 
ly uucertalu state of the transaction between the 
partie’^, while a promise to pay is implied by the 
admission of the balance. Hausraj. v. Lalji, 
6 Bom L R 4i4«=28 Bom 447. 

43— Suits in respect of different parcels of 
land —Different causes of actiou — Alternative 
claim cumxnon to all different suits — Mortgage — 
Redemptiuo. 10 C L J 83 » 3 Ind Gas 

fBl) Misjoinder of causes ot action. 

44 — Cause of action, one-Suit against several 
defendants upon— Bad ay against /one— Main- 



DBSAl’8 CENT. CIVIL DIGEST 1811-1912, 


Cause of 

(31) MisjoindeF of cause of Action— C ojicM. 

tainabilifcy as against others. 21 P R 1909=* 
32 P L R 1909*27 P W R 1909 = 
* 1 Ind Gas 604<, 


Cause of kci\on~Omtd. 

(33) Attorney & GoneU* 

completed. His work does not neoessarily cease 
with the delivery of the judgment. Held^ in the 
case before his Lordship that the authoiity did 
continue after judgment and covered the taxa* 
tion of costs, as the decree directed that certain 
parties should personally pay other’s costs of the 
appeal to be taxed on scale ISTo. 2. — 

Atnl Chunder Ghose v Lakshman Chundcr. 

S6 Cal 609. 


45 — Suit to establish a right to share in pro- 
perty against co-sharers in possession thereof — 
Kecessary parties— Misjoinder. 6 0 C 379. 

46~Meaning of— Misjoinder— Of causes of 
action. I P R 1905=83 P L R 1905. 

47— Letters Patent, High Court, 1866 — Bom- 
bay. 12 Bora L R 988=34 Bom 564= 

8 Ind Cas 648. 


(34) Agreement not to appeal, whethei* 
gives a cause of action. 


50 — Appeal — Agreement not to appeal whe- 
ther cause of action. 3 C L R 574- 


(82) Misjoinder of parties. 


48 — C P C 0 I rr. 3, 4— Suit for possession of 
lands — Poosession with many defendant«« from 
the same alienor — Lands in different villages — If 
venue for trial the same — Trial of issues— inter- 
locutory judgments on issues — Practice— English 
practice followed: — 

it is competent to a plaintiff to join in one 
suit for possession of land alienees of different 
portions of the same estate claiming under the 
same alienor. Even where the lands are situated 
in several different villages, provided the venue 
of the trial is the same, the right of the plaintiff 
to have his claim tried in one suit is the same as 
if the different holdings were all in the same vil- 
lage. No objection can he taken to the suit on 
the ground of misjoinder of parties under S. 18 
of the Civil Procedure Code, 1882. In cases like 
these any difficulties arising from variety of de- 
fences can be cured by the successive trial of the 
issues separately affecting different defendants. 
Following the English practice interlocutory judg- 
ments may, if the plaintiff succeeds, be given 
againct different defendants as the.ir cases are 
disposed of, final judgment for possession of the 
whole property being reserved till the conclusion 
of the trial of the whole case.-Umabai v Vithal, 
11 Bom L R 34=33 Bom 293. 


(35) Dower, suit for. 

51— C PCS. 20, 1882 S. 17, Expl; IIT (a), cl. 
(c), Proviso Cause of action: — 

The cause of action in a suit for dower on 
divorce arises in the place where the divorce takes 
place. So where both the marriage and divorce 
took place at Saran: — HeM^ that the court at 
Saran had jurisdiction to try the suit for dower, 
even though the defendant was a resident at Cal- 
cutta. Zamiran v. Fateh Ali, 32 Cal 146. 


Not€s:-Foi:80L J 308. 


(36) Defamation. 


52 — Defamation —Unchastity — Imputation of 
— Special damage— Common Law of England, ap- 
plication of, in Calcutta-Oharter of the Supreme 
Court, 1726. 

(1) No damages are recoverable for the men- 
tal distress caused by an insult. 26 Cal 66H foil.; 
2QB57,9HLO 6y4 ref. to. (2) Defamatory 
words imputing unchastity to a woman are not 
actionable within the limits of Calcutta without 
proof of special damages. (3) The Common 
Law of England, as it prevailed in 1826, applies 
to natives of India within the limits of Calcutta " 
except in so far as it has been modified by the ' 
legislature, or where it is shown to be unsuitable 
to this country. 26 Oal 663 ref. to. An action 
for slander is only maintainable in Calcutta by 
virtue of the Common Law of England introdn- 
Titing signed by the ced by the charter of 1726. ,, 

An attorney's cause of Bhootii Jffoney Dassee Sr. NToto 
ikes where hfs \ 


Cal 45i^. 
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Cause of Action-Cbw^rf. 

(36) Defamation— CowcZ^. 

Notes:— Dist: 4 0 L J 38S; ^90. Eef: 34 Cal 

48=4 C L J 388; U B R ( 1905 ) Fort- 
Defamation P. 1. 

S3— In action for libel the cause of action is not 
iki writing bat the publication. 6 Bom L R 84 

§4 — Words imputing unchastity to wife af- 
ford, to husband without proof of special dam- 
ge- 4 C L J 388 = 34 Cal 48. 

55 — Im putation of sorcery against wife af- 
fords no cause of action to husbandl for defama- 
tion. 4 C L J 390. 

(37) False imprisonment. 

66— -‘Prosecutor”— Institution of proceedings 
by information to Police. 

The only person who can be sued for malicious 
prosecution is the person who proM(‘cutes. Where 
the defendant merely gave njfo) n at ion to the Po- 
lice and the Police after investigation thought it 
advisable to prosecute, ncs •-uit can be maintained 
against the informant utla r for rn'ilicioiis prose- 
cution or for false imprisonment. 26 Mad 362 foil. 
Balbhaddar Pande v Basdeo Pande 
1906 AWN 263; 8 A L J 650; 

29 All 44. 

( 88 ) Husband & Wife — Special damage — 
Unchastity, imputation of. 

57— A used words which imputed unchastit/ 
to the wife of X. Meld (1) that the words cons- 
tituted defamation not only of the wife of X 
but also of X himself and X was therefore entit- 
led to maintain an action on his own account; 
(2) that the words were actionable without proof 
of special damage. Sukhan Tcli v Bipal Teli. 

4 C L J 888, 34 Cal 48 
See also 28 Cal 452=5 C W N 659. 

58 In action of libel, the cause of action is not 
the writing but the publication,6 Bom L R 684. 

59*-impwtation of sorcery against wife aflPords 
no cause of action to husband for defamation. 

4 C L J 390. 

(39) Instalment bond— Default— Waivea*— 
Cause of action, 

60— In the case of instalment bonds with 
tb« stipulation of the whole debt blooming due 

p ^ijare of p«j'MeDt of » mHa 


Cause of Action-i^on^rf, 

(39) Instalment bond -Default- Waiver- 
Cause of action— 

limitation runs from the date of the non-payn^nt 
of that instalment unless there has been a waiver 
by the payee or the obliged by the acceptance or 
overdue instalment: 11 0 W N 003 not foil. An 
unregistered instalment bond was executed in 
favour of a Hindu widow. It stipulated for pay- 
ment of money in certain instalments falling due 
on certain dates and in the event of default in 
payment of two consecutive instalments the cre- 
ditor should be at liberty to recover the entire 
amount due on the bond. Default was made and 
there was no payment. Shoitly after the default 
the widow adopted the plaintiff, who while still a 
minor, instituted a suit for the recovery of the 
amount of instalments other than the first two, 
more than 9^yeais after the first two instalments 
became due. — That as the cause of action 

arose on thefailuie of the first two instalments 
and as, umlei S 9 of the Limitation Act, no sub- 
sequent disability or inability could arrest th^* 
running of limitation, the suit was barred under, 
the three } ears rule of limitation under Art. 75 
oi feecoiid schedule of the Limitation Act. A mere 
abstinence on the part of the plaintiff from 
bringing a suit foi the recovery of the whole 
amount due on the failure of payment of the first 
two instalments does not amount to waiver. 7 W 
U 21, B L H Sup Vol 618 foil. Gipitidra Mohan 
Roy^Chowclhry v Baclia Das, 9 C L J 226: 

36 Cal 394; 18 C W N 1004. 

See also.— 

Limitation Act Art 7S A Sec 9. 

(40) Place of payment-Pakky-adat 
Agency. 

61.— S. 20 — 1^82— S. 17— Jurisdiction, 

In the case of pakky-adat agency the place of 
payment is the place where the constituent resides 
^ unless he has chosen to fix another place by 
I express diiection. Kedamal v Swajmal. 

10 Bom L R 1280. 

(41) Slander of title- Cause of action. 

62— Damages — Counterfeiting trade-mark 

Allegation to the Collector of Customs- Detention 
of goods in consequence by the Collector-Action 
of f’ollector, whether a I'udicial proceeding— |Jer- 
cbandise Marks Act {IV of 1889.). ^ 

There weiBalleptionn in 
the tfgpp Jfttereited 


-ait. 


mff 
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Cause of Aclion-C^on^'^f. 

(41) Slander of title-Cause of action-CiwZ^/. 
to the sale of goods impoi^-ed by the plaintiff ;(b), 
that, when the same were in the Calcutta Cust- 
oms House, the defendants, with intent to injure 
the plaintiff, had falsely alleged to the Collector 
of Customs that the marks on those goods were 
an imitation of some body else’s (c) that the defen 
dants had thereby induced the Collector to de- 
tain the goods in the Customs House and had also 
persuaded and induced the ( ollector to make an 
e^'B’parte order that the plaintiff’s marks were a 
fraudulent imitation, and (d), that in consequ- 
ence the plaintiff had suffered special damage, | 

Held, that the plaint did disclose a cause of 
action and should not have been reiected. L R. 
(1892), 2 Q. B. 521 and Jb. R. (1895), A. C. 154, 
Ref. 

Maclean, 0. J. — Ihis was virtually a case of 
slander of title, and in order to succeed, the plain- 
tiff had to show that the statements of the defen- 
dants were false, malicious and that they had 
suffered special damsge. Here, though malice 
had not bean spicifioally pleaded, it wis undoubt- 
edly to be implied fiom the allegations (a) and 
(b). In any case, the suit should have not been 
dismissed on this account, but the plaintiff ought 
to have been allowed to plead damage, 

f^aie, J. — No question arose in this case as to 
the legality of the Collector's action. Moreover, 
the finding of the Collector was not a judicial act, 
and the plaintiff was entitled to dibregard it, so 
far as Ms right to sue in the Civil Couit was con- 
cerned, and he was not bound to move the higher 
executive authorities to have the finding set aside. 
Nemi Chand v C W Wallace. 10 C W N 107 

(42) Suit on original cause of action 
not maintainable, 

63 — S. 13— Directly and substantially in 
issue— Suit on a suiety bond against a Cash- 
Keeper and the surety for defalcation— i)i«unissal 
of the suit on preliminary points— Suit on the 
cause of action on the debt due — Bar.* — 

Where A was employed by B as his cashkeeper and 
his father K executed a bond to B as surety for the 
proper delivery of moneys received by A for B,and 
B afterwards took two others as partners, and on 
defalcation by A after the two partners came in, 
B a|id his partners sued A and B on their surety 
hottd mM. the suit was dismissed because under S. 
3# el the Oonfcraefc Aot the surety head ^as dia- 


Cause of kclion-Oontd. 

(42) Suit on original cause of action not 
maintainable— CcwcJi. 
chargedrHcZrf, such dismissal could not affect any 
cause of action based on the d^bt against A & R, 
Neel Comul Mookerjee v Bipro Dass Mook- 
crjee. 28 Cal 597. 

64 — Suit upon original cause of action not 
maintainable — Inadmissibility in evidence — 
Cause of action — Note best evidence of loan — Evi- 
ence Act, Ss. 22, 63 and 91 — 

Where money is lent on terms 
contained in a promissory note given at 
the time of the loan, the lender suing to recover 
the money so lent must prove those terms only 
by the promissory note. If, for any reason such as 
the want of proper stamp, the promissory nefe is 
not admissible in evidence, the plaintiff is not en- 
titled to set up a case independent of the note by 
leason of bs. 22, 65 and 61 of the Evidence Act,5S3 
Cal 8.51 diss. from. But where a cause of action fot 
money is once complete in itself whether, for goods 
sold, or for money leni, &;c., and the debtor then 
gives a bill or note which is not paid at maturity, as 
a rule, he can sue lor the original consideration pro- 
vided he has not endorsed or lost or parted with 
the bill or note under such circumstance as to 
make the debtor liable on it.7 Cal 256; and 8 Cal 
721 foil. Pai’sotam Narain v Talcy Singh. 

1903 AWN 217=26 All 178. 
(43) Suit to set aside decree based 
on award. 

65. — Suit to set aside decree based on award 
— Fraud — Act XV of 1877. Sch. IJ, Art, 168, power 
of Court to extend time prescribed by — Bower of 
Court to give relief where defendant has fraudu- 
lently prevented plaintiff applying within pres- 
cribed period. 

Held, that a suit will not lie to set aside & 
decree passed in accordance with an award of ar- 
bitrators, merely on the ground that such decree 
has been obtained by fraud. 

Semlle, yer Barkley, J. — Such suit would lie 
if it could be shown that the judgment and decree 
m question were a nullity. 

Jleld^ further, per Brandreth, J., that if the 
parties to an award accept such award and do not 
file any objection within the period allowed (iie 
Act SIV of 1877, Sch. IL, Art, 168), an objection 
even on the ground of fraud, cannot legally be 
heard afterwards. 

But ImU also^ pet Brandrelh, J., that if a 
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Cause of kclion-Gontd. 

(43) Sttit to set aside decree based on 
award— U. 

the above case the plaintiff succeeded m proving 
that the defendant by deceiving plaintiff’s agent 
had fraudulently induced him not to make any 
application within the prescribed period, the 
Court would be justified in giving relief from 
such fraud and allowing a fresh period for the 
plaintiff himself to make the application. 

Mehta Kashi Ram v Dadabhoy 
PR 124 of 1880. 

(4) Vendee stranger at date of sale— 
Subset^uent acquisition of share by vendee 
—Cause of action. 

66. — In a suit for pre-emption the crucial 
date for a pre-emptor to succeed is the date of 
the institution of the suit and that if he is able 
at that time to fulfil the conditions necessary to 
entitle him to a decree, a decree ought to be made 
in his favour. Hence, where a suit for pre- 
emption was dismissed for deficiency of court 
fees in both the Courts below, which decree was 
subsequently reversed by the High Court and the 
case remanded, and the vendee in the meantime 
acquired- the status of a co -sharer, held that the 
suit could not be dismissed, th#* pre-emptor hav- 
ing been entitled to a decree at the date of the 
fesMtution of the suit. Held further that even if 
the date of a decree be looked to, that date must 
be when the decree ought to have been made in 
the plaintiff’s favour and not a later date. 
Rohan Singh v Bhau Lai. 6 A L J 699. 

(45) Wajibularz-- Cause of action. 

g7, — Acquisition by defendants to a pre-emp- 
tion suit of a title as co-sbarers^ — Suit dismissed. 

After an alleged cause of action for pre-emp- 
tion had arisen, but before suit brought, the 
defendants vendees acquired by the dismissal of 
another suit for pre-emption brought against 
them by two of the plaintiffs on a different cause 
of action, a title as co sharers in the village in 
which the property sought to be pre-empted lay. 
Meld, that the title so acquired was a good an 
swer to the subsequent suit for pre-emption. 21 
All 374 and 21 All 441 foil. 

Ram Hit Singh v Narain Rai. 
1904 AWN 68=;^1 A L J 209= 
26 All 389. 


Ref 31 All 330 j 0 AL ^399. 


Cause of Aclion-Cwc'd. 

(46') Arises only, where money is made, 
expressly or impliedly, payable. 

♦ 

68. — Arises only where money is made, ex- 
pressly or impliedly, payable by the parties under 
their contract-General rule of law as to payment 
has no application. 31 Mad 22f|3sa 

4 M L T 97. 



Cause Papers. 

1. — Attorney’s lien on. 


29 Cal 63= 
6 C W N MS. 


Causing death by rash and negli- 
gi»l act. 

See Rash and Negligent Act. 

Caveat. 

See (1) Letters ef Administration. 

(2) Cas<^8 under Probate — Opposition to'V 
and Revocation of, Grant. 

(3) Probate and Administration Act 1881. 

(4) Probate —Will. 




Caveat emptor. 

Sec (1) Vendor and Purchaser. 

(2) Sale in execution of decree. 

J 

1. — Principle of — Application to sales in ex^ 
cution. AWN 1905,99=2 A L J 244= 

27 All 537. 

2. — C.P.0.0 21. rr.91,93(1882 ss.313,316)~Suit 
for purchase money-Sale set-aside-Maiatamability 
of suit— Civil Procedure Code, (Act SIV of 1882), 
sec. 315— Caveat Emptor-Limitation -Limitation 
Act (XV of 1577), sch. 11, Art.62. 

Tn execution of a rent-decree a certain jote 
was put up tor sale as the property ot the judg- 
ment-debtor and purchased by R, subsequently 
another person brought a suit for declaration that 
the ]ote belonged not to the judgment-debtor hn 
the previous decree but to himself, and obtained 
a decree. R now sued for recovery of the money 
paid for his purchase. 

Meld, the suit was maintainable. Under the 
uode of 1882, the doctime of mve&t empic^r does 
not apply to execution sales. (3 Cal 805; 12 W 
R F B 8 Dist.). 

Nor is the plaintiff’s right limited to applica- 
tion under section 315. (^6 C W 30* 7 0 17 N 
lu6, 17 Mad 228 not S'®!.). 

/' ; . i 
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Caveat Qrapior-Contd. 

Where the alleged judgment-debtor bad no 
right to the property and in consequence there 
was no delivery of possession, there was no con- 
sideration for the pui chase money and the suit 
for its recovery would be governed by Art.62 (19 
Oal 123 Fol.) Ram Kumar Shaha Poddar v 
Ram Gour Shaha Chaudhury 10 C L J 558 = 
13 C W N 1080 =2 Ind Cas 559 = 37 Cal 67. 


3. — Caveat emptor doctrine of — Inapplica- 
bility to Court sales. 21 MLJ 969. 


^b—Lease of Government village on condition 
that if certain stipulations entered into by the 
lessee wei’e fufilled proprietary rights in the 
village would be conferred on him — Power of 
such lessee to alienate his rights without sanction 
of Government — Sections 20 and 65, Contract Act, 
1872— Caveat emptor. 


The village of Rupnagar in the 
Ferozepore district, the property of 
Government, was leased on certain conditions to 
four persons, of whom, owing to death and deser- 
tion, Hanwanta, son of Peman alone after a while 
represented the original lessees In 1883 the terms 
of the lease not having been fulfilled, one M was 
put in possession as farmer of half the village, 
the other half, or ten remaining with H, 

for a further term otfive years, conditional upon 
the unfulfilled terms of the original grant being 
carried out within that period. In June 1886, H, 
sold to one K. S. for Rs. S 000 all his rights in a 
five-?ns/rifs share of the village, and thepurchasei 
was put in possession of the land and began to 
cultivate it. In November 1886 the Deputy Com 
missioner passed an order disallowing the above 
alienation as having been made in contravention 
of the term of H’s lease, and finally, on 29th April 
1887, it was resolved that a ten-/^/s^/ a s share of the 
village should be granted in proprietary right to 
Mt, a fi.ve-/;^su5av share to H ,and that the remain- 
ing fiv6-&M?ms share which represented the share 
alienated to K. S should be resumed by Govern- 
ment Early m 1890, at which time K. S was dis 
possessed of bis rights, lease of the jfive hswm 
^re resumed by Government was granted to one 
B. B., and in 1891 the present plaintiff, son of K S. 
0hoeased), filed a suit against H demanding eitbei 
possession of a five-/>u/oz.!> share of the village 
under the terms of the deed of sale, nr a refund of 
the purchase -money, Rs. 8000. The deed of sale 
contained no covenant Cor title by the veudor and 


Caveat emplor-Concy. 

the plaintiff failed to establish his allegation of 
fraud and misrepresentation against the vendor. 
The plaintiff, however, contended that there had 
been a material mistake as to a matter of fact be- 
tween the parties, and that either the contract 
was void under bection 20 of the Contract Act, 
1 872, or that there had been a breach thereof for 
which compensation was due under Section >6 of 
that Act: 


Held (1) that the plaintiff’s suit for possession 
of the fiive share sold to K. S. 

must fail, because the share in question 
had been resumed by Government and 
assigned to a third person who was in 
possession thereof; 


(2)that no material mistake of fact had been 
proved which would under Section 80 
of the Contract Act be applicable, nor 
any breach of a contract, nor had con- 
tract become void within the meaning 
of Section 65 of the Act, and that the 
doctiine of (avmt emptor was appli- 
cable to the case.— Kashmifa Singh 
V Hanwanta 62 P R* of 1898. 


Cemelry. 


1— Muhammadan Law — Religious endowment 
— Place used as cemetry — Form of suit— Permis- 
sion of Court undei s. 30, Civ. Pro. Code, 1882. 

A ’W N 1885, 219 


Sec also 

Burial ground. 


2 — Dedication, implied —Dedication to public 
use as burial ground-Title to land, no necessity 
for passing— Abandonment of user by public— 
Rev<»rsion to owner. 


An implied dedication arises by operation of 
law from the acts of the owner and is really 
founded upon the principle of estoppel : it pro- 
ceeds not upon the principle that a grant lias 
actually been made but rather on the princi- 
ple that the owner having allowed the public to 
enj ry the same for any particular purpose 
topped from denying the right of the ppbBc to 
the enj >ymeat of suchiuse. Exclusive con- 
tinuous user by the pubbe wBt tsbe owneFs 
knowledge and acqaie«nCn<^ fot ibe l^lrescriptive 
pitiol wi! raise the # a l^amt and 
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Cemetry-C5!>»icW. 

iedicfttion t© the public. It is one of the essen- 
tial elements of a good declaration that it be made 
to the public, that it be irrevocable, and that the 
land be for ever dedicated for the designated pub- 
lic use. 8 0 B N S. 848; 42 Calif 541, ref, to. 
An owner may appropriate land to public use and 
yet retain in himself all such rights m the soil 
as are compatible with the full exercise and en- 
joyment of the public use to which the property 
has been devoted. It is not essential to consti- 
tute a valid dedication that the legal title should 
pass from the owner ; nor is it inconsistent with 
an effectual dedication that the owner should con- 
tinue to make any and all uses of the land which 
do not interefere with the uses for which it is 
dedicated, Sec 79 Bom 47 ; 9 Cal 75. But after a 
valid dedication has been made, if the use for 
which the proper ty is dedicated becomes impos- 
sible of execution, or if the ob3ect of the use whol- 
ly fails, there is an abandonment iii consequence 
of which the rights of the public therein fail and 
a reversion takes place as the dedication has spent 
its force when the use ceases. If land is dedica- 
ted for cremating or burial purposes, and there is 
subsequently an abandonment, the property re- 
verts to the dedication or his hens. 24 I A 177 
dist. Chairman, Howrah Municipality v 
Khetra Krishna Mittcr. 

IOC WN 1044=4 C L J 34S = 
S3 Cal 1290. 

Central Provinces. 

1— Status of Zammdais of — Zaiiiindars. 

16 C W N 362. 

Central Provinces Additional Rates 
Act X of 1878. 

Notes.-— Bep Act IV of 1997 (except in the 
Sambalpur District) ; Obsolete m the Sambalpur 
District. 

1 — Payment of additional latcs. 

Under Act X of 1878 eveiy estate is liable to the 
payment of additional rates, whether the land re- 
venue has or has not been released. Daryao 
Singh V Seth Jhasiram. 13 C P L R 96. 

Central Pro. Civil Courts. 

1— — Central Provinces — Deputy Commis- 
sioner alone entitled to entertain applications 
Act XiX oi 1841. 


Central Pro. Civil Courts-Cone^^t. 

Under s. 8 of Act XVI of 1886 the officer to 
whom applications under Act XIX of 1841 are to 
be made in the Central Provinces is the Depufy 
Commissioner. Kanlioji Rao Mohite v Mt 
Gangabai Sahib Mohite. 9 C P L H 19. 

Notes.— Kef : 15 C P L B 54. 

Central Pro. Court of Wards Act 
XXIV of 1899, s. 31. 

See Contract Act 1872 S. 68. 

Central Provinces Courts Act (XIV 
of 1865.) 

1— Saving of powers conferred under the Act. 

The powers conferred under Central Pro. 
Oouits Act of 3865 are specially saved by s. 2 of 
the C P Civil Courts Act of 1885. Amirali v 
Wajidi Bcgam. 4 C P L R 75. 

Central Provinces Courts Act (IPof 
1904). 

See (1) Central Pro. Judicial Commissioner 
Case No (2) 6 C L J 233. 

(2) J uris<iiction —General. 

34Cal636=5 AL J 550. 

Central Provinces Government 
Wards Act rXVlII ot 1885). , 

1 — S. 28— Mortgage by ward without court’s 
sanction — Validity of. 

As B. 23 of the Act imposed a personal dis- 
qualitication a mortgage entered mto by a Go- 
vernment ward without the sanction of 
the couit was null and void and could not be en- 
forced as against the property of the ward (26 
Cal 909 ; 30 Cal 639 Fol.-) Babti Jiwan Lai 
Pleader y Raja Seth Gokul das. 

17 C P L R 13. 

Central Pro. Judicial Commis- 
sioner. 

1— Central Pro. Judicial Commissioner— Divi- 
sional Judge — High (’ourt — Civil Procedure Code 
(Act XlV of 3882), Sec. 584 — General Clauses Act 
(X of 1897), Sec. 3 cl. (24) — Central Prwinoes 
Courts Act (II of I904)-^Bengal and Aissm J>aws 
Act (VII of 1905). i ^ 
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Central Pro. Judicial Commissioner 

‘^Gontd. 

If an appeal lay from the decision of a Divi- 
Monal Judge to the Judicial Commissioner of the 
Central Provinces, it will, under Act VII of 
1906, after the ^ 6th October 1905, lie to the High 
Court of Bengal. 

Though under the provisions of Act II of 
2904, no second appeal lies expressly from the de- 
cision of the Divisional Judge to the Judicial 
Commissioner, yet such an appeal lies under the 
provisions of section 684 of the Code of Civil 
Procedure. 

Under section 3, cl. (^4) of the General Cl«i s 
Act the Court of the Judicnl C mn issimier 
comes within the expression ‘‘ fl " t'ourt ’ in 
section 584 of the Code of Civil Proc< dure. As 
the Court of a Divisional Judw was subordinate 
to the Court of the Judicial Oommissionei, and 
since the passing of Act \^If of 1905 it is subor- 
dinate to the High Couit, both befoi'e and since 
the passing of Act TU of 1905, second appeals 
lie from the decisions of the Divisional Judge, 
formerly to the Judicial Commissioner and now 
to the High Court of Bengal, 

An appeal was preferred on the 2 1st Decem- 
ber 1905 to the High Court from the decree of 
the Divisional Judge of Raipur, at a time when 
Act II of 1904 was in force. 

that the provisions of Act II of 1904 
and of the Code of Civil Procedure would govern 
the case and a second appeal lies to the High 
Court under section 584 of the Civil Procedure 
Code, Balbhadra Nilmadhub v Mussam- 
Hiat Bbowani. 6 C L J 238. 

Notes:— Ref: 34 Cal 941 F B. 

2 — Ce#ntral Pro. Judicial Commissoner — Trans- 
fer of District— Jurisdiction — Proclamation No. 
;e833 of 1905— Act VI 1 of 1905— Act 11 of 1904- 
A0t XII of T887— Act 1 of 1868- Act X of 1 897— 
Pending proceeding — Appeal — High Court- Judi- 
cial Commissioner — Central Provinces. 

A suit was decided by the Subordinate Judge 
of Sambalpur on the 8th September 1906. The 
appeal was preferred to the District Judg6 on the 
I7th October 1906. Meanwhile the Proclamation 
by ^l:|lch Sambalpur was transferred from the 
Oeotral Provinces to BeagAl oamf iorm m 
Q3*obm W05, 


Central Pro.Judicial Commissioner 

-Cuitcl'i. 

Held^ that whether the suit be deemed as a 
pending proceeding on theiieth October 1905 or 
not, the appeal from the decree of the District 
J udge lay to the Calcutta High Court and not to 
the Court of the Judicial Commissoner of the 
Central Provinces. Mussamat Harabati v. 
Satyabadi Behara. S C L J 550. 

Centra! Provinces Land Revenue 
Act(XVni of 1881.) 

1.— Malik makhusa—Malguzar— Whether two 
estates can be held by same person — Merger. 

The same persun may simultaneously possess 
two distinct estates under different forms of 
ownership, m the same mahaJ, 

The estatps of Malih malilivza and Mahjuzar^ 
in the same thaJiul^ are disD'net fiom, and inde- 
pendent of one anot^her.And the possession of both 
by the «ame person does not produce a merger of 
these estates. 

Transfer of either one of these estates has no 
effect upon the ownership of. and legal rights and 
liabihtes appf'rlaimng to the other estates. 

Mt Munkoo v. Mt Kuksoo. 4 N L R 2. 

2 — S. 4 (.1)— Suit for enforcement of begar of 
Small Cause nature — Second appeal— S, 102 OP 
0 190S — Wapb-ul*ar7. 

that a suit for arrears of leqai due by 
a tenant, as such, on account of the use or occu- 
paPon of land let to him, is not a suit of a nature 
of Small Cause and that therefore second appeal 
lies. 

Where a ivaj%h tiUarz, made under S, 79 Land 
Revenue Act, recognizes in the area to which 

it , applies, and also specifies the terms and the 
persona by and from whom it may be levied. 
Such hegar becomes a “ village cess ” within the 
meaning of S. 4 (1), of the Act. 

A claim for such a cess when disputed, raises 
a question of title in land, where it is imposed as 
an incident of land tenure. 

Every cess paid or delivered by a tenant, on 
accountof the use or occupation of the land let 
: to him, is certainly “ rent ” within the meaning 
, of the terms of the Central Provinces Land Reve- 
I nue and Tenancy Acts. 9 All 591 Appl^ 

r ci^itidhpo, 6 n t r ^trm 

f Ui Qsi 
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Central Pro. Land Revenue Act 
XVm of 1881 

3. __Central Provinces L^nd Revenue Act, Secs 
4 (Sa). 162— Gochur and common lands-Gaontia 
a proprietor— Ejectment, suit for. 

Gochur lands cannot be classed in the same 
category as common lands. 

A Gaontia of a Government village in the Sam- 
balpore District is a proprietor and is entitled 
to bring an action in ejectment. Purkhit 

Panda v. Ananda Gaontia 8 C L J 116 = 
12 C W N 1086. 

4. — Sections 50, 61 and 66A— Land Bevjnue 
Act, 1881— Conferral of inferior proprietary rights 
—Protected Thekadar. 

The land Revenue Act,l 881, does not empower 
a Settlement officer to confer inferior proprietaiy 
rights, His power to fix the }ama payable 
by a Thehadar of proprietary rights is limited to 
the case where he requested to do so by the pro- 
prietor and the I'hehadar has been declared to be 
protected. Ttilsiram Bapu v Dajiba. 

INL R71. 

65, 116— Malik Mukbu/a holding— 
yirat <5harge for revenue-Sale of holding-Free of 
incntnbranoes. 

The revenue payable on a Malik Mnkbuva hold- 
ing, is under s. 65 of tie Act a first charge upon 
thfe land comprised therein. The Malgu/ar through 
whom the revenue is paid has first charge on the 
land if he likes, for that revenue. He may sell the 
land free fmm all incumbrances or he may not. 
Under S.116 he might ask thf* Deputy Commis- 
sioner to realise the arrears of revenue for him 
and if the Deputy Commissioner sold the land, 
it would, like other lands sold for arrears of 
revenue, be sold free of incumbrances, Khcta 
vSukhDeo. 1 CPL R 127, 

Notes'.-rh/ia 11 0 P L R95. Ref: N L R 117. 

6 ,— Land Revenue Act Section 65 — Section 
85; T P, A.— Charge. 

The Charge created by Section 65, Land Re- 
venue Act, cannot be enforced otherwise than by 
bringing a suit for sale in accordance with the 
provisions of theTmnsfer of Property Act. Under 
s, 85 of the latter Act all persona having an in- 
terest in the land and of whose interest the plain- 
tiff has notjee should he joined as parties to tfc|e 


Central Pro. Land Revenue Act 
XV HI of 1881 Oontd, 

suit. (U0?LTi 52; 10 0 P L R 48; 11 0 P L R 
96; 14 C PL R 17; 12 0 P L R 26; 17 Cal 301 
Referred to.) Mangal Prasad v Chandra Mai. 

I N L R 117. 

Notes.- -Ref II N L R 79. 

7 — Sec. 65 A.— Thekader — Ejectment— Pro- 
prietor— Slit to eject Thekadar — Thikajama — 
Cause of action. — 

A declaration of protection under Sec. 66 A 
of L R Aci relai-es back to the date on which but 
for such declaration the Thekadar would have been 
liable to be ejected. If the proprietor has brought 
a suit to eject the Thekadar, his right to recover 
Thikajama for the period during which the eject- 
ment proceedings are pending only accrues on the 
date on which the Thekadar is declared to be 
protected. 9 Cal 255; 15 Gal 258. Dist: 
Tulsiram Bapu v Mt Janka. 16 C P L R 88. 

8.— Land Revenue Act (C P) Ss. 68, 74, 78, 
83 and 152— Jurisdietiou of Civil Court — Suit 
for cancellation of order of settlement officer 
under s. 74. 

Where there was no dispute that the plaintiff 
was in possession as plot-proprietor, and the sole 
question was whether he was entitled to hold it 
wholly or partially free from revenue as against 
the other JUalffu:firs of the vielial and the Settle- 
ment Officer recorded that the plaintiff was 
liable to pay rent. 

Held, that this was a case under s 74 of the 
Central Provinces- Land Revenue Act and not 
under s. 68; and as an investigation under s 74 is 
not included within the scope of s 78, s. 83 is 
o^' no avail in such a case and under s. 162, the 
Civil Court has no jurisdiction to cancel the de- 
cision of the Settlement Officer. (11 0 P^ L R 
45 Dist.) Beni Ram Sarugs v Mahomed 
Abdullah. 2 Ind Cas 69. 

Central Pro. Land Revenue Act S. 71, 

See Central Pro Land Revenue Act S ISQ 
Case No (21 A) SNLR189. 

9— iO.— Section 71— Decision recorded by a 
settlement officer— Jurisdiction of Civil Oour^tSy 
here revenue 


i 
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Central Provinces Land Revenue 
Act XVmofl881 •Gontd^ 

holding and the proprietor claims that he is exem- 
pted from payment of such revenue, the jurisdic- 
tion of the Civil Courts is restricted to giving 
effect to any decision recorded hy a settlement 
officer or by a Deputy Commissioner under s. 74 
of the Land R3venue Act, 11 C P L B 45 Fol. 
14 0 P L R 107 Ref to. Ambika Prasad v. 
Vtshwanath. 1 N L R 140. 

Notes: -Fol: 6 N L R 27. 

ll,*Ss 74, 132 and 162 — Civil Court jurisdiction 
—Payment of Revenue — Right of reimbursement 
— S. 69 of the Contract Act. 

A and B mortgage their mahjican village 
with 0, excluding seme .s/r and lihudlmshat 
lands. In due course 0 became the owner of the 
village, under a decree absolute" for foreclosure. 0. 
paid the assessment of the excluded also under 
the terms of the settlement engagement, for 
which he sued A Ac B. 

that the suit is congizable by the Civil 
Court under S 9 C P 0 1908. 

also, that, in view of the provisions of 
Ss 74 and 132 read with S. 152 of the Ijand Re- 
venue Act, a Civil Court is not competent 
to entertain a claim put forward by the proprie- 
tor of a land to hold it wholly or partially free 
from revenue as against the malgiizar whether 
such claim be advanced by way of a suit or by 
way of defence to a suit to recover the Revenue. 

further, according to 8 69 of the Con- 
tract, it is not necessary that there should be any 
contract or privity between the obligor and the 
obligee, nor need there be circumstances, from 
which a contract can be implied between the 
two. It is enough if there is an original liability 
to pay, and its discharge by a person interested 
to pay. 

WeU^ where there has been a payment under 
compulsion of law by a person interested in the 
said payment, under circumstances which make 
it necessary that it should be paid to save the 
whole estate, in which is included the land of 
the person from whom the reimbursement is 
demanded, there is a right of reimbursement under 
S 69 of the Contract Act. (I N L R 140 and 9 0 
L J W; Ref: 8 C P L B 106 (107) and 14 C P 
L R 107 (108) Ref.) ChattirbhtJj v Chandip* 
piPOl, BNL R87¥«^Ip4Q8|70!5, 

fl C C. ^ 


Central Pro. Land Revenue Act 
XVIII of 1881 

12.— Ss. 78,82,83, 12<J,120 (b) 152 sub-sec. (b), 
cl 12 — S 69, sub-sec ( 4), contrasted— Reoord-of- 
rights, entry in — S 83,— Title-suit by party- 
Oiius. 

When au entry has been‘*made in the record 
of-rights as to any matter referred to in S 78 ^f 
the Act, such entry is presumed under S. 82 to 
be correct until the contrary is shown and under 
s. 83 a person aggrieved by the entry may insti • 
tute a suit in the Civil Courts to have such entry 
cancelled or amended. 

The remedy provided by S. 83 of the Act is 
cumulative and not exclusive. 

£teld^ that the present suit by 
the plaintiff in which he sought 
relief, mtpr alia, on the basis of his alleged title 
as occupancy-tenant, was maintainable, although 
the defendant’s name had been entered as the 
occupancy tenant m the record-of-rights, and the 
plaintiff had not instituted a suit under s. 83 for 
the canr'ellation or amendment of the entry. 

Dibakar Bisi v Chatto Bag, 
14 C W N 686=.6 Ind Cas 672 

13. — S 82 — Land let for a year certain and 
thereafter— No grant of extension— Holding over 
—Tenancy from year to year— Seer land— No 
acquisition of occupancy rights. 

Where land is let as is the usual custom for 
a year certain and thereafter, if the tenancy is 
not terminated by either party, for another year 
and so on, the land is held from year to year. 

If there is no express stipulation then under 
the ordinary custom a tenant holds from year 
to year. If the land is seer then a right of occu- 
pancy cannot be acquired in it by the tenant. 

Manfoodh Lodhi v. Sheodiss Lodhi, 
4*CPLR35.’ 

14.— S. 82— Settlement record, correctness of 
— Absence of evidence to the contrary.— 

In the absence of evidence to prove that the 
settlement record is wrong it must under s. 82 of 
the Land Revenue Act be taken to be true. 

Mt Kashi Shetani v. Mt MangH. 

SC PJLRlSo] 

-s. 87. 

See Hindii Jjaw— Partition — Requisites for 

^7 Q«| 5^5^ 4 9 Vf If Slf ^ 
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Central Provinces Land Revenue 
Act XV III of 1881 -’Gonid, 

— S. 87* 

See— Hindu Law —widow — alienation 

I C P L R ISO 

15— S. 87— awards of proprietary rights at 
the settlement, legal effects of the grant of — 

The award of proprietary rights, at the time 
of the settlement, did not confer on the grantee, 
iny new rights, nor did it take away, from the \ 
jfrantee, rights obtained and held other wise than | 
through the award The effect of the award was 
to make the estate heritable and alienable hut 
these new incidents of t/^nure were only to be 
enjoyed side by side with any restrictions impos- 
ed by the personal law of the holder if, for 
inst'ance, an estate was self acquired, it remained 
felf -acquired, and if it ^ as atf lihan it continued 
to be ttndkan So when any question arise as to 
the devolution of property or as to the power 
of alienation, it is necessaiy to s:o behind the 
grant and to see what the p isition of the giantee 
was prior to the awaid ind to is itain the 
nature of the pre-existing rights in t u grantee 

Ifilkanth Rao Udhoji v Sambhoo Mali 
2 N L R I 

16-8. 87— Award -Effect. 

S* S7» Oentral Pro Land Revenue Act gives an 
airard made under it the effect of a judicial decree 
but does not ascribe to it any adventitious foice 
which would not belong to a decree pronounct d 
in j/an mate) la To be barred by such an award, 
a claim must have been decided by the officer 
making the award to be invalid, or inferior to 
the claim of the person in whose favour it is 
made Rewa Pnaaad Sukal v Deo Dutt 
Ram Sukal. 27 Cal 515 P C 27 I A 39 
C W N 582*2 Bom L R 558 

Notes — Appl 13 0 P L R 81 I 

17— .Ss. 87, 88— Grant of mouzaby proprietor 
with consent of Government m favour of grand 
son to the exclusion of son— Right cf grandson 
to dispose of mouza by will — 

Where with the consent of the Government 
the proprietor of a mousra resigned the manage- 
ment thereof m favour of his grandson to the 
exclusion of i his son and us the proprietary 
rights are conferred on the grandson 
4?'^ beeopie aucpit^al 


Central Pro. Land Revenue Act 
XVm of 1881 OorM, 

property of the grandson and he could dispose 
of it by will m favour of any of his sons to the 
exclusion of his other sons The latter could not 
claim partition of the estate Mt Mankuwai? 

V Pyam Lall 3 C P L R 105 

18— Land Revenue Act— S. 117— Land held 
rent free bcope of S 117. 

Section 117, Land Revenue Act, has no ap- 
plication to land held rent free by a tenant in a ^ 
malguzari village The section merely authorizes 
the malguzar to demand revenue from persons 
who should pay revenue as distinguished from 
rent I 0 P L R 30 8 C P L R 106 Ref to 
I Sheo Praso t v Hulasi. I N L R 153. 

19— B 117 — Revenue recoverable from rent- 
free grants— No limitation, — 

S 117 of the Act is especially intended to 
enable the Malg i/ar to recover revenue from 
I'^nt f I g auis w ich be cannot resume No 
limin im birs the ngbt of the Malguzar to 
recovei level Uf assf astd on the land 

Maja Raghojee v Ganpat Rao 
1 C P L R SO. 

Notes —Ref 8 C P L R 106, Not Fol 1 N 
Lt R 15 "5, 

20-Acfc Win of 1881 vO P Land Revenue) 

S H8— Lambaidar— S 190 Contract Act— 
Malik Mai buza, whether bound by agreement to 
which he was not a party 

The reference in S 188 (a) to S 71 of the Act 
XVllI of 1881 does not justify the conclusion 
that the duty of collecting and paying the re- 
venue due from the maltk maklm^as does not 
fall on the lamharda)^ where there is 
only one lamba/dar If there is only one 
Imibai dar, the revenue necessarily falls to be 
collected and paid by him, the settlement officer 
not required to weigh rival claims under S 71. 

A TKiCLlih 'tiiizhbUiZd must pay his revenue 
through lamhardar and not to a co-sharer, any 
private agreement notwithstanding 1 he maxim 
delegatnB non posfe^^t dolega 7 e which finds ex- 
pression in S. 190, Indian Contract Act^ also 
applies to prevent him from binding a mahh 
maklum by an agreement to which the i8 

no party. 7 C P L E 183, Fol 7 All ^9 10 

4« 864 (36S), 51. Oftl §98 (iOO) 30 ^ I pfij 

/ c 
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•Central Pro, Land Revenue Act / 
XVmofl881-C?o*^«rf. 1 

Bef. 84 Cal 51, Fol, II C W N 19 Rel, 56 L J 
Cb. 603 Ref Sakharam. v Soma. 

5 N L R 189 

21 — S 144 — Village papers not called for — 
Right to declaration that one is not bound to 
furnish them— Patwan’s remuneration not to be 
levied on land held free from payment of land 
revenue — 

Where a person has not been called on to 
produce what are called village papers m the 
Land Revenue Act he has not an^ right to ask the 
Court for a decliration that he is not bound to 
furnish them He is not entitled to a decree 
declaring what the law is m order to meet a 
possible invasion of his rights ir< also that s 
144 of the Act leaves out of contemplation the 
liability for payment of the Patwari s remunera- 
tion It seems to have been understood that 
that liability was imposed independiutly of the 
Act In fixing the amount of asse«firaent at 
which the settlement of a mahal shoul 1 be oifered 
to the proprietois the (xovernraent couH p ovide 
for the payment by the pr^priet irs, of an imount 
suflScient for the salaries of the P it a aris but this 
could not be done m Ihe case of land w hich was 
not liable to assessment Consequently the levy 
ofPatwaris remuneration on land granted by 
(government free from payment of land Revenue 
IS not legal Gopal Hurry B hi day v Secre- 
tary of State for India 3 C P L R 100 

22 — b 162 (b), 13 (a) -SLares in a mahal 
imperfect paHition of, by Re t^enue olficei — order 
by Revenue ofiaeer for payment of revenue lega 
lity of— Civil Court jurisdiction of, to deter 
mine revenue of co sharers — Where a Revenue 
Officer makes an imperfect partition of shares 
m a mahal ^ he is not empowered to determine 
the respective liabilities of the co shaiers for pay 
ment of the land revenue assessed on the whole 
mahal, and any order passed by him, apportion- 
ing the laud revenue, ultra iiref Where it had 
been so determined the Civil Court has juris 
diction over the allotment of the revenue, as 
amongst the co sharers, and is not deban pd by 
the terms of s 152(b) (13 a) of the Act from 
declaring the extent to which each of the co- 
shikers is respectively liable. Bajpyao v 

1 N L R lOO. 


Central Pro. Land Revenue Act 
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Civil Courts ousted during settlement— Decision 
of Civil Courts not valid — 

Where a notification under the Act has been 
issued in respect of a district under settlement 
it IS for the settlement officer to determine yrhe- 
ther any particular land is sir or not and under 
s 162 (a) of the Act the ordinary Civil Courts axe 
ousted of their jurisdiction m the matter If, in 
spite of this, a Civil Court entertains a suit and 
decides that a particular land is sir and that 
the plaintiff in the suit is entitled to recover 
pos«5ea8ion the decree is that of a Court not hav- 
ing jurisdiction Shrawan v Ragho Kunbi. 

6 C P L R 17. 

Notes —Ref 7 C P L R 141, 10 0 P L R 17 
1 N L R 103, 6 N L. R 168 

Central Provinces Land Revenue 
Act XVI oi 1889 

1 Piivate Partition between co-sharers— 
creation of relation of landlord and tenant be- 
tween co pioprietors— When two co -sharers m a 
village by mutual agceemtnt m<tke a private par- 
tition of their respective shares and hold them in 
severalty, one of them can become the tenant of 
the other by holding land situated in the share of 
that other The provisions lu the act relating to 
partition does not exclude the possibility of a 
valid paitition of a similar, kind made voluntarily 
by the parties themselves. If a partition can 
be made privately it shall put the parties to it in 
the same position as an imperfect partition 
under the act would place them, it follows that 
the relation of landlord and tenant can exist 
between the owner of one share and a co-propri. 
etor holding land m that share. Thaktir 

Haaansing v Jagatsing 7 0 P L R B4. 

Notes:— Ref 7 C P L R 137. 

2-MoTtgage by tenant-Possesaion of meat- 
gagee through Court Process-Kortgagea not is 
licensee. 

The mere fact that the mortgagee of « 
may have ^en compelled to get po»ete|o,i 
through the Oivd Court cannot render htoaT 
oensee of the tenant, (j 0. P. L B a. DissJ. 

Tham man Singh v Manjoo, W iCPt,IlS 2 ^ 


166 (a)~Sir land-Ja>Mdf<?taoa of 1 Notes-Btf. ll 
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Central Pro. Land Revenue Act 
XVI of 1889 ••Gontd. 

3.— Mortgage by absolute occupancy tenant 
— Amount of loan unrestricted— Necessity for 
consent of landlord. 


Notes:— “Eel: on 3 N L R 162; Ref: 12 0 P Jb 
R 168, 2 N L R m. 


S— Lease from absolute occupancy tenant— 
Lease deed not registered— Bight of lessee to sue 
for possession. 


In the absence of a contract to the contrary 
a tenancy from an absolate occupancy tenant 
would be presumed to be from year to year and 
the tenant would be entitled to resume possession 
on the expiry of the lease. Consequently a sub- 
tenant from snoh occupancy tenant could not sue 
for possession bearing his title on an unregistered 
Hanmant Kao v Narain, 
4 C P L R 173. 


6 — Sale of occupancy tenure without landlord’s 
consent Bight of landlord to sue for possession 
from purchaser. 


A sale of an occupancy tenure made without 
the consent of the landlord is void as against 
him, and the landlord is entitled to sue for the 
possession of the land sold by the occupancy 
tenant and occupied by a stranger. The latter 
cannot plead that he holds under the occnpancy 
tenant who had sold him the tenure, for their in- | 




, I ^4 % 
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Central Pro Land Revenue Act 
XVI of 1889 ’^Gontd^ 

terests are adverse to eaoh other and the stranger 
cannot resist the landlord’s suit for possession. 

Chandrabhan v Deochand. 4 C P L R 172. 


Where an absolute occupancy tenant mort- 
gages his holding in such a way that the amount 
to be advanced by way of loan was unrestricted, 
the transfer required the consent of the land- 
lord and in the absence of such consent the 
transfer was void as against the landlord. 

Rekchand Mohta v Krishna Mali, 
lie P L R 127. 


Notes.— Ref; 6 0 P 1. R 49. 


7 — Sir land — Loss of its character as sir for 
want of occupation. — 


4— Grant of sub-lease by tenant— EflEect of 
determination of tenancy on sub-lease.— 

Where a sub-lease is granted by a tenant 
without the consent of his landlord the sub-te- 
nancy comes to an end with the determination of 
the tenancy. But where a sub-lease is legally 
granted a voluntary surrender by the tenant does 
not operate to prejudice the interests of the sub- 
lease. 5 0 P L R 120; 6 C P L R74 and 109, i8 
All 364, 2a W R 281, Ref. Diwan Maharajsha 
V Abheraiu Gujar. 11 C P L R 5. 


In consequence of the alteration made in the 
definition of the term sir land by s.6 of Act XVII 
of 1889 it is necessary in order that land may lose 
its character as &ir for want of occupation, that 
it should have remained unoccupied for six con- 
secutive years before the land Revenue Act came 
into force. Nana Patel v. Mulla, 8 C P L R 72. 


8.— Ss. 22, 136, H — As amended by Act (XVI 
of 1889), ss, 22, -136.H (1)— Act II of 1904 re- 
pealed by Bengal Act IV of 1906 — Second Appeal 
— Application for partition — Decision of Deputy 
Commissioner — Appeal to Commissioner-Second 
appeal to High Court, whether maintainable. 


An application tor partition was dismissed by 
the Deputy Commissioner, Sambalpur. An appe- 
al from that order was preferred, to the Commis- 
sioner who dismissed it. A second appeal was filed 
in the High Court, Reid, that, under s. 136.H (1) 
of the Central Provinces Land Revenue Act as 
impliedly amended by Bengal Act IV of 1903, 
the appeal from the Deputy Commissioner lay to 
the District Judge, but as it was wrongly prefer- 
red to the Commissioner, the appellant lost his 
remedy, and the second appeal was incompetent. 
Raghunath Singh v, Abdhut Singh, 
9 Ind. Cas 202=13 C L J 412. 


9 — Ss. 28, 38, 36 — Notification of settlement 
— Jurisdiction of Civil Courts to entertain suit 
under S. 57 of Tenancy Act. — 


Where a notification of settlement under S. 
28 and not under S, 33 or 36 is issued by the 
Chief Commissioner the Jurisdiction of the Civil 
Courts is not ousted in respect of a suit under S. 
57, sub-8. (2) of the Tenancy Act, whether or not 
incidentally there may arise in the suit a ques- 
tion regarding a matter which a settlement officer 
is required to decide or to enter in the record of 
^%bt8. Maxibodh v. Asai, 

10CPLR17. 

10— S. 49-— Remission of land Revenue*-^ JllEebt 
on proprietors. — 
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Central Pro Land Revenue Act 

XVI of iSSQ-^Oonsfd, 

The remission of land R*»venue by Govern- 
ment cannot affect respective right and liabilities 
of superior and inferior proprietor. 

Hao Raghunath Rao v. Baboo Tataiya 
11 C P L R 106. 

11— Ss. 65, 118 — Suit to enforce charge un- 
der S. 65 — Limitation. — 

The limitation provided in S. 118 applies to a 
suit to enforce a charge mentioned in S.65. (10 C 
P L R 4 Ref:) Khetnchand v. Dhanraj 

16 C P L R 52. 

12— S. 6.5 A— Ejectment Proceedings — Order 
of protection— Suit foi thika jama — Accrual of 
cause of action. — 

An order declaring a person to be protected 
under S. 65 A of the Act as a retrospective effect 
inasmuch as the object of the section has been 
to provide for the protection of the thikdars and 
gaontias against arbitrary enhancement or eject- 
ment. The cause of action for a suit by the pro- 
prietor to recover thika jama for the period dur- 
ing which his ejectment proceedings were pend- 
ing accrues from the date of order of protection, 
(12 M I A 244 Fol:). Tulsi Ram Bapu v. Mt 

16 C P L R 3a. 

13— Ss. 66 (a), 152 (a) — Exercise of Power 
by Settlement Officer — Bar of jurisdiction of 
Civil Courts.— 

Where a Settlement Officer i<5 empowered to 
dispose of a particular matter under the provi- 
sions of s. 65 ( <-; ) the jurisdiction of the Civil 
Courts is barred by s. 152-0/). Rao Sadashiva 
Rao, Malguzar v. Girdhapi, 9 C P L R 33. 

14*. Ss. 71, 138, 140 — Liability of lambar- 
dar to pay revenue to Government— Legality of 
private arrangement among co-sharers to collect 
aud pay revenue, 

A malik-makbuza does not pay rent to the 
proprietors. His land is separately assessed with 
revenue in a Mahal and it is quite clear, reading 
ss, 71, 138 and 140 togethir, that save in the ex- 
ceptional case of his being ordeied under the pio- 
visions of the last of those sections to pay the 
revenue assessed on his holding direct into the 
Government treasury he must pay it through a 
lambardar or a sub-lambardar. A lamljardar or a 

sublambardar cannot delegate the duty of either 

4 •' 


Central Pro. Land Revenue Act 
XVI of 1889 Oontd^ 

collecting or paying in the revenue to any other 
co-sharer. Consequently a private arrangement 
among co-sharers that each should collect the 
revenue payable by those malikmukbuzars whose 
land is situated within his own share is illegal. 
Baboo Singh v. Baxin, 7 C P L R 133. 

Notes:— Fol. 5, N, L R, 189. 

15, — S. 72.— Entry in record-of-rights— Pre- 
sumption as to correctness of entry— Burden of 
proving its incorrectness. 

An entry in the record of-rights relating to a 
holding would not be an “ award, ” it would be 
merely a statement as to a condition of facts 
which in the course of his inquiry under the provi- 
sions of s.72,the Settlement Officer had ascertain- 
ed and the only legal effect of it would be that it 
would be a piece of evidence, not conclusive in itself, 
but carrying a presumption of correctness until 
the contrary was shown. The burden of proving 
the incorrectness of such an entry would lie very 
heavily on a person who disputed its correctness. 
Lachman Ram v Bhimsen. 

10 C P L R 83. 

Notes:-I)ist. 14 0 P L R 31; Fol: 2 N L R66. 

16, — Ss. 72, 74. 152(9) — Muafi Kbairati — Re- 
cord by Settlement Officer— 5uit for declaration 
that record had been wrongly made — Maintain- 
ability of. 

Wheie the Settlement Officer acting under 
the powers conferred on him by s. 72 of the Act 
recorded certain land as defendant’s muaji JihaU 
i ati a suit was maintainable for a declaration 
that the entry had been wrongly made. 
Muneerkhan v Mangal Khan, 

lie PLR129. 

Notes:- Ret: 2 N, L R, 65. 

Ss. 72, 78, 162 — Pendency of settement— 
Suit to eject tenant for default of agreeing to 
pay enhanced rent— Plea by defendant that he 
is occupancy tenant— Juiisdiction of Oivil Court 
not ousted. 

A Civil Court is not deprived of the jurisdict- 
ion to entertain a suit instituted under s. 57 of 
the Tenancy Act to eject a tenant who is Record- 
ed in the Jamabandi as an ordine-ry tenant,i in 
default of his agreeing to pay an enhanced rent 
merely because that the defendant pleads that he 
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is an occupancy and not an ordinary tenant, 

Mttktiiidi*am Shukal y Lalsing Rajput. 

9 C P L R 41. 

18. —S.83- Entry in record of rights— Conclu- 
siveness t hereof . 

An entry in the record of rights relating to a 
holding made in the course of an enquiry under 
8.73 is final and conclusive unless and until it is 
cancelled or amended in the manner provided by | 
s. 83 of the Act. Lachman Singh y Bhimsen 

10 C P L R 33. 

Notes.— Dist: 14 0 P L, B31, 2 N. L R 65. 

19. — s. 83— Suit re entry in record of rights 
— Documents to be filed with and prayer in 
plaint. 

Where a suit i« brought to have the drciision 
of a Settlement Officer set aside oi to have an 
entry made in the record -of-iights cancelled or 
amended, a certified copy of the decision or of 
the entry should he filed with the p’aint and the 
precise nature of the relief asked for should be 
clearly stated. Mt Maitia y. Ramkrishna. 

13 C P I, R 140, 

87— Awards of proprietary rights at 
settlement, legal effect of the grant of. 

The award of proprietary rights at the time 
of the settlement, did not have the effect of con- 
ferring, on the grantee, any rights new and not 
pre-existent;nor did it take away, from the grantee, 
rights obtained and held otbei wise than through 
the award. The effect of the award was to make 
the estate heritable and alienable, but these new 
incidents of tenure were only to be enjoyed side by 
side with any restrictions imposed by the personal 
law of the holder, if, for instance, an estate was 
self -acquired in the hands of a man, it remained 
8elf-acquired:and if it was stn^ltan, in the hands of 
a woman, it continued to be nfrid/mn. So when 
any question arises as to the devolution of proper- 
ty or as to the power of alienation, it is neces- 
sary to go behind the grant and to see what the 
position of ithe grantee was prior to the award 
and to ascertain the nature of the pre-existing 
rights in the grantee. Nilkanth Rao Udhoji 
V. Sambhoo Mali, 2 N L R 1, 

91— S. 87 — Award of proprietary rights on * 


Central Pro. Land Revenue Act 
XVI of 1889 -Oontd, 

widow — Effect of award on rights otherwise 
acquired by her. — 

S. 87 of ti^e Act does not make it compulsory 
on the Court to hold that a widow on whom pro- 
prietary rights have been conferred possesses only 
a widow’s estate. An award of proprietary rights 
does not take away from her right obtained 
otherwise than through the award and already 
possessed by her. Ram Charau v. Jagannath, 

12 C P L R 148. 

Notes: — Agreed: 2 N L R 1. 

22 -S. 67 — Settlement with two sisters one of 
them a widow— Nature of estate conferred on 
widowf d sister-Her right to mortgage her share.- 

Where the proprietary right in an estate was 
conferred at a settlement upen two sisters one 8f 
th-m 1 cmg a widow at the time, the rights con- 
Iciiui upon the widowed sister were those only 
which, umlf r the Hindu Law, she would enjoy in 
laiid iiiiiented by her from her husband and con- 
V qneutly she could not mortgage her share in 
the estate so as to prevail against her sister's 
son. Though in piactico heicditory claims were 
recognued to a very great extent, the actual 
lights were not inherited, but were conferred at 
the settlement, Narain Sing v. Mt Rewa, 
6 C P L R 154. 

Notes —Ref: 8 0 P L R 102; 13 C P L R 8L 

23- 8. 87— Settlement in name of a co- widow 
—Act no bar to succession by heir of original 
owner on widow’s death. — 

W here at the settlement proprietary rights 
were conferred on one of the co-widows of a de- 
ceased owner in preference to his adopted son, 
the case was governed by s. 87 of the Land Be- 
venue Act on the death of the widow the settle- 
ment-award was; no bar t>i the devolution of the 
property on the adopted son, her husband’s heir, 
who would dispute any alienation made by the 
widow in contravention with the provisions of 
the Hindu Law. (« C P L B 154 Pol-) 

Nilkant Rao v. Tukaratn, 8 C P L R 102. 

Notes:-Eef: U 0 P L B 94; 13 0 P L U 81. 

24— B. 116-Payment by lambardar of entire 

revenue-Right to recover for assignee of de&^ult- 
ingco-sharer proportionate amount of revenue 
BO paid.— ^ 
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Where a lambardar paid the entire revenue 
du4 in respect of a mahal he could not recover 
from the assignee of a defaulting <*o*sharer, the 
proportionate amount payable by such co-sharer. 
(14 Cal 80i#, 14 All 273; 11 Mad 462 Ref:) 

Balaji Sofiof v. Govinda, 11 C P L R 111. 


95 — S. 117— Sale of sir land by malguzar — 
Liability of purchaser to pay revenue assessed 
thereon, — 


Where a malguzar sold out and our, his sirland, 
i. 117 of the act applied and the purchaser was 
liable to pay the revenue of which it was assessed 
and which the malguzar had to pay. (1 C P L K 
80 Ref:) Raghoba v Raghoba, 8 C P L R 106. 


Notes:-~Ref: 6 N L R 27; Not Fol: 1 
R 153. 


N L 


26— Ss. 121, 1.39 “Proprietor, meaning of, — 

The term “proprietor*’ in s. 139 of the Act 
means nut only the proprietor m the strict^ st 
sense of the term ^but also any person who has 
lawfully entered into possession of propneH’y 
rights and who is for the time being the repie- 
•entative of the proprietor. 

Thaktir Maharaj Singh v. Jagannath 
Mttrlidhar, It C F L R 15. 


27— Ss. 136, 162 — Private partition interfer- 
ence by defendant with possession ot the plaintiff 
— Plaintiffa’ right to sue for declaration of title 
to lands interfered with. — 


Where there had been a private partition by 
metes and bounds of a village of which the plain- 
tiffs were co-sharers as malguzars and possession 
o£ the different shares remained with the persons 
to whom they were respectively allotted until 
some of the defendants interfered with the ar- 
rangement by suing some of the plaintiffs’ ten- 
ants a suit by the plaintiffs that the suit specifi- 
ed in the plaint should be declared to be their 
separate fields and possession of those fields 
should be ?iven to them was not barred by Ss. 
136 & 152 of the Act, as there was no question of 
suing or applying for the partition, perfect or 
Imperfect, of a mahal, or of any question of the 
distribution of the land, or allotment of the xe- 
vepuc o| the mahal by partition. 

Stijaamal v. Mt Bhaga Bai, 6 C P L R 103. 


ofejeetiiMj t0 pwfcjtfon 
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on ground of prior paitition-— Objection relating 
to question of title. — 


Where the partition of sirlmd has been object- 
ed on the ground that the land has been enjoy- 
ed in severalty in virtue of a partition the objec- 
tion falls within the meaning of s. 1H6-G of the 
Act. Govind Rao v. Narayan Rao, 

17 C P L R 129. 


29. — Land Revenue Act- Section 136 G.-Par- 
tition of Landed .property-Objection to partition 
— Claim for improvement — Title — Question of 
title. 


An objection to a partition which takes the 
form of a claim for improvements is an objection 
of raising a qusdion of title within the meaning of 
S. 136 G. of the Land Revenue Act. It is difficult 
to define the expression “ (Question of title ” as 
used in S. 136 G; it me^ns and includes any obje- 
ction which, unless and until such objection were 
s*- tiled, would debar « Deputy Commissioner 
trom making the paitition. 15 0 P L R 163; 2 All 
619, 23 All 2?1; 9 All H86; 18 All 210, 10 0 P L R 
37 Ac 40 het to. Seth Birdhi Chand v Mt 
KaimBi. 17 C P L R 5, 


30.-~Section 136 G.— Valuation suit for parti- 
tion-jurisdiction of S, 36 G, explained, 

The value for the purposes of jurisdiction of 
a suit for partition is not the value of the entire 
property but the value of the share in respect of 
which partition is sought. Under S. 136 G. if a 
non-applicant in a partition proceeding raises 
any question of title or proprietary right, two 
courses are open to the Revenue officer. He may 
either atny the proceeding and refer the parties to 
the Civil Court or be may as a revenue officer 
proceed to inquire into the merits of the objecti- 
on. But if he elects to take the latter course he 
does not thereby convert himself into a civil 
court, and it is perfectly immaterial whether he 
has or has not been invested with powers under 
the Civil Courts Act, He is bound to observe the 
procedure laid down m the 0 P C for the trial 
of original suit (8 Ca} 167; 17 Gal 680, 12 All il06, 
20 Mad 289; 8 Bom dl; 22 Bom 816 ref to.) 

Jafar Hussen v Abdul Kadar. 

15 C P L E 81. 


31 —Scope of — 
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S. 136-N of the Act is a rule for the guidance 
of the partitioning officer, not a rule for the guid- 
ance of the Courts in determining the rights of 
the parties after partition. After partition the 
mutual rights depend on the partition and the 
intention of the partitioning officer as evidenced 
by the partition proceedings. The section does 
not refer to the wish of the co-sharers or give 
them an option in the matter of effecting parti- 
tion. (10 C P L R 6 Diss:) Bisandas Mapwari 
V. Bhagwant Atmaram, 12 C P L R 137. 

32 — Ss. 138 & 139 — Lambardar— Right to 
collect remuneration summarily — right to recover 
by ordinary means money spent for management 
of village. 

The remunertion to which a lambardaris 
entitled as such is simply the remuneration pro- 
vided by 3. 137 for the performance of his sta- 
tutory duly defined in s. 138. Besides this remun- 
eration, which he is empowered to recover sum- 
marily, a lam harder has a right to recover from the 
co-proprietors by ordinary means their quota of 
sums which he spends properly and necessarily 
for the general management of the village on 
behalf of the proprietary body. (2 C P L R HO, 
Diet.) Tatya Patel v. DhuacUraj Paetl, 

11 C P L R 27, 

33 — Land Revenue AH (C P Act XV of 1889) 
— S.151 — Award of CiUector under — Subsequent 
reference to the Court under the Land Acquisition 
Aet, S. 10 whether could be made. 

ffeld^ there is nothing in the Act restricting 
the jurisdiction of Civil Courts to determine the 
compensation payable under S, 151. The intention 
of the section, clearly, is that those povisions of 
the Land acquisition Act, which relate to the 
making of an award, including the reference to 
the Court, shall be applied in the matter of the 
determination of the compensation payable under 
the section. Govind Rao Badkas v. Collector 
ol Nagpup. 2 N L R 172. 

34#— S. 152 (a) —Notification announcing 

settlement of a District daring pendency of suit 
to recover sir-land in that District— Jurisdiction 
of Court over suit not deprived by notification. 

Where subsequent to the institution of a suit 
to recover possession of sir-land a notification was 

bj t]}6 pblet 0 o(nii]isii 9 i)^|; of tbe OeeM 


I Central Pro. Land Revenue Act 
XVI ot 1889 -^Uoncld, 

Provinces declaring the District, in which the pro- 
perty was situate, was under settlement, the noti- 
fication did not under s. 15:^, cl. (a) of the Act 
deprive the Court of jurisdiction over the suit. (14 
Bom 616, Dist ) Idu Miyan v. Bala Kttnbi, 

8CPLR21. 

Notes— Cited, 16 0 P L R 122. 

35 — Co-sharer — Right of, in the matter of 
effecting partition. 

S. 162 (?;) (15-a) does not refer to the wish of 
a 00 -sharer or give him an option in the matter of 
effecting a partition. It refers to the action of the 
Deputy Commissioner when making the partition 
Bisandas Mapwadi v. Bhagwant Atmaram, 
12 C P L R 137. 

Central Pro. Land Revenue Act 
XII of 1898. 

1. — Sections 69 and 83 and 132 — Hintry of 
Settlement officer’s record— Si rland— Suit for 
the reversal of an entry of the settlement 
officer. 

Subject to the result of a suit instituted 
under Section 83 of the Land Revenue Act an 
order or entry of a Settlement officer recording 
or omitting or refusing to record any land as 
sir land under sub-section (1) of Section 69 is 
final. Kodoo Rao Patel v Baxi. 

15 C P L R 12. 

2, — S. 182 — Jurisdiction of Civil Court to ap- 
portion revenue of Mahal. 14 C P L R 107. 

Central Provinces Laws Act XX 
of 1875. 

1,— S. 6 — Pre-emption-Applicability of 
-Mahomedan Law where all parties are Mabo- 
medans. 

Notwithstanding the provisions of s, 6 of Act 
XX of 1875 the rule of Mahomedan law as to pre- 
emption should he applied on grounds of equity 
where the pre-eraptof, the seller and the pur- 
chaser are all Mahomedans Mu,jt Sahibbee y 
Bannoo lian, 2 C P L R 231^ 

7 0 p I, R ^ 
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Central Provinces Municipal Act 
(XVI of 1903). 

1. — Ss. 66. 67,-«Municipal Act, construction 
of — Statutory powers of — How to be exerciseii — 
Abuse of power — Effect — Central Produces 
Municipal Act , — Power of Committee, President 
or Vice-President — Power to impose conditions 
on owners of lands to ensure safety — ‘Projection 
law fully in existence,’ meanining of-Powor to re- 
move- Co wi/>'^’M£«^io/i-Notice under bs.66 (5) and 153 
(3) S.88-E*‘buiIdiDg a building, what is-Discretion 
exercised by Municipal Committee when can be 
interfere i with by Civil Courts. 

A public body like a Municipal Committee 
invested with statutory powers must take care 
not to exceed or abuse their powers. They must j 
rigidly keep within the limits of the authority * 
committed to them. If they act beyond their po- 
wers, they have to make compensation to the person 
lustaining damage by reason of their unlawful 
proceedings. 

An Act like a Municipal Act, which touches 
the private rights of individuals, must be most 
carefully construed “without unwairantable seve- 
rity on the one hand or unjustifiable lenity on 
the other.” 

Any action to be taken or order to be passed 
or notice to be issued in the exercise of powers 
conferred by the Central Provinces Municipal Act, 
190d, must be taken, passed or issued, res- 
f ectively by the Committee, by means of a resolu- 
tion passed at a meeting convened and conducted 
under 15 to 19 inclusive. But, in cases of 
emergentiy, the President, or, in his absence or 
during the vacancy of his office , a Vice-President, 
may direct the execution of any work or the doing 
of any Act, which the Committee are empowered 
to execute or do, and the immediate expcution or 
doing of which is, in his opinion, necessary for 
the service of safety of the public; under S,66 no 
power is given to a Committee absolutely to 
deprive owners of the legitimate use of their 
lands, but the Committee can only impose condi- 
tions to ensure the safety and sanitation of the 
building and suitability of its structural appear- 
ance relatively to neighbouring buildings, and 
also to conserve the health, safety or convenience 
of the public, or of persons dwelling the ' 
TiOinity, Undey 0. 67, % Oominittf^ ppnot ' 

HO.O. « ' 


Central Pro. Municipal Act XVI 
of 1903 -Goncld, 

require any projection or structure over any 
public drain to be removed, if the projection or 
structure has been lawfully in existence at the 
date of the commencement of the Act, without 
making reasonable compensation for damage cau- 
sed by such removal. But power of removal of 
projection without compensation is limited to 
cases of altogether new structures, - and does not 
extend to structures taking exactly the place of 
pre-existing structures. Any projection, in the ab- 
I sence of ony rule declaring it a public or com- 
mon nuisance under the former Act, and in the 
absence of any action by way of civil proceedings 
for its removal by the Committee, must be held 
to be lawfully in existence. Before a Committee 
can acquire a power to pull down a building erec- 
ted or re- erected in violation of the provisions of S. 
66, it must give, a notice to remove under 8ub-S.(5}, 
and also a second notice under S. 163 (3) if the 
first notice is not complied with. 

The exercise of its discretion by an authority 
like a Municipal body, in respect cf a matter 
within its jurisdiction, when that discretion has 
been honestly and hma fide exercised, cannot be 
controlled by an action in Court, But if the dis- 
cretion is capriciously or perversely exercised, and 
injury results to the plaintiff, he may then have 
a cause of action, and not till then. Where, a cha- 
pri was in existence for j 20 years, and plaintiff 
took down the roof and the posts, and after fixing 
new posts, put back the roof in its old place, held,, 
the renewal of the old posts, and then to put back 
the roof in its old position can scarcely be called 
re-building. (1905) L J Ch,629. 27 Bom 221 (227). 
Bef:23 Bom 248. 25 Cal 160 <fc 21 Mad 4, Ref: 66 L 
J Q B 427 (433, 434}; (77 L J Q B 61) 26 Mad 118 
(1H3); 26 Cal 811 (815) and 22 Bom 230 (233). 28 
All 199 (201); 12 Q B D 224 and 18 Bom 647 Ref. 

Ramdularay r Chhindware Municipality. 

6 N L R 53. 

Central Provinces Rent Law (Act 
IX of 1883). 

Sec Central Provinces Tenancy Act TX| of 
1885. 

Central Provinces Tenancy Act (IX 
ofla83). 

l.-.Agricultural tenancy, devplpMop, 
pl|Qal)ility of mpdii l^aw. ^ 
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would not take more than a fourth of the income 
derived from the various sources taken into 
account. 


Central Pro. Tenancy Act IX of 

Agricultural tenancies in Central Provinces 
•re created by contract and statute, and their 
devolution is governed by the same statue. The 
Tenancy Act does not recognize right of survivor- 
ship, the vesting of a son’s interest by birth, 
and 80 on. In the case of Hindus, the Courts, in 
dealing with agricultural holdings, will follow 
the Hindu Law of inheritance so far as it may be 
consistent with the principles of the Tenancy 
Act and no further. Ghanya v Ukund Rao. 

4NLR9. 

Kotc«.— Fol: 5 N L R 103; Ref: 5 N L R 117; 

Rel on: 5 K L R 172. 


JTelil^ that it amounted to an engagement bet- 
ween the Government and the inamdar whereby 
the former undertook to content itself with one-* 
fourth of the faisaljasti and tir^a jmti on the 
average area then chargeable with those payments 
and it was illegal to levy further charge for water 
on that area. 

Where a cess not legally payable was collected 
by a threat of distress in case of default.* Held^ 
that the pt i'son paying was entitled to recover 
the amount thus paid even though the payment 
was made before actual seizure 'Of the propcrty 
and the threat administered fell short of coercion 
as used in the Indian Contract Act. 26 Mad 648 
Ref ; 17 Cal 34 1 ; Mad 3U8 Fol. T. Lutchimec 

Does V The Secretary of State for India. 
6 M L T 242=*19 M L J 470 = 32 Mad 456= 

3 Ind Cas 456. 


2. — Letting of land by Malik Makbuza — 
Nature of relationship created. 

Where a Malik Makbuza let his land to an- 
other person the relationship between them was 
that of landlord and tenant within the meaning 
of the Tenancy Act. Kahir v Onkar. 

5 C P L R 46. 


3 .— Inam, grant of- Grant right to collect reve- 
nues from certain villages — Tank, ownership of, 
whether covered by grant— Prescriptive right to 
use water to the extent of irrigation— Water-cess, 
levy of— Enfranchisement of inam— Settlement 
by Inam Commissioner as to the appropriation by 
Uovernmeht— Water-cess for tirva jasti, legality 
— Cess paid under fear of distraint— i>ight of 
recovery — Assignment. 

The grant by Government of an luani^ where- 
by the inamdar is to collect the revenues of pro- 
perty, covered by the grant, does not, in the ab- 
sence of express words to that <»ffect, convey any 
absolute right to any tank therein. 

Ihe water rights, however, that pass by im- 
plication with such grant amount to undertaking 
by the grantor not to refuse to ryoU^ holding 
nanjai lands the quantity of water necessary to 
enable them to irrigate their lands and so to pay 
the revenue which they had paid to Government 
before the grant. 

The Government is, however, entitJpd to levy 
water-cesR on a supply of water larger than is 
proved to have been the customary distribution 
to the ryots. 

Where, on the date of the enfranchisement of 
an ina'nii the In^nn- Commissioner fixed the basis 
of the income and undertook that Government 


4 — Wazibnl-arz — Clause empowering MaJgu- 
zar to prevent tranfer or building in village abadi 
— Applicability to towns. 


Where a wazibul-arz contains a clause empower- 
ing the Malguzar to prevent any one from trans- 
ferring house property or building a new house 
in the village abadi the clause does not apply to 
towns, bazaars and marts, but applies only to vil- 
lage site, the land made available by the Malgu- 
zar in villages for the ryotvS to build their houses 
on and which he is bound to furnish. DeM- 
Parsad V Jawahamal Nathamal. 

5CPLR76. 


Notes— Ref; 12 C P L R 146, 8 C P L R 29, 16 
0PLR8I. 


5— Possession of land by landlord after un- 
lawful ejectment of tenant— Rights of landlord to 
retain land as sir. 

Where a landlord unlawfully ejected a tenant 
from his holding he could not be said to have 
occupied the land so as to give him the advantage 
of retaining it as sir land. Shriratti. Sitai?am 
vGattaji. 5 C P L R 84. 

6— Claim for arrears of rent not to be joined 
^ith money claim. 
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; A claim for arrears of rent should never be 

joined in the same suit with claims for money. 

Jagannath V Eambax. 5 CP LB90. 

7— Purchase of absolute occupan'^y rights by 
mortgagee in possession — Validity of purchase as 
against all but landlord. 

The plaintiff was mortgagee in possession of a 
mouza for a number of years, while holding the 
village he purchased the absolute occupancy 
rights in certain fields. Subsequently he leased 
these fields to defendant for one year. Plaintiff 
now sued to recover possession from defendant 
whom he declared to be his snb-tenant. The mort- 
gage had come to an end. The defendant deni- 

1 ed that he was a sub-tenant and assented that be 

I ' ' 

bad obtained the fields from plaintiff as represent- 
ing the malguzar. Seld that the purchase of the 
occupancy tenure by the plaintiff was valid as 
against a)l others than the landlord and conse- 
queutly the defendant could not call in question 
the plaintiff’s rights as derived from his purchase. 

(S Cal 198, Ref.) Balkrishen Seth v. Nandu. 

5 C PL R 105. 

Notes— Ref: 10 C P L R 103. 

8— Mortgage by tenant— Right of landlord 
to oust persons in possession by license from 
tenant. 

The tenants have no power to mortgage their 
holding so as to bind the landlord without his 
consent, hut all that the landlord is entitled to is 
a decree declaring that the mortgage executed by 
the tenant is void against him. He need not re- 
cognise the mortgagees or their sub-tenants as his 
tenants, hut as long as the original tenancy sub- 
sists, he has no right to enter and oust persons 
who are on the land by license from the tenant. 
Chhatersing v Narayen. 3 C P L R 70, 
Notes— Ref., 11 0 P L R 22. 

9— Mortgage by occupancy tenant— Right of 
mortgagee as against landlord. 

Where an occupancy tenant mortgaged his 
holding the mortgage could not prevail against 
the Malguzar or against the tenant holding 
directly from him. Tallappa v Baloo. 

3CPLRl2t^ 


Central Pro, Tenancy Act IX of 
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9A— Right to residence of non-cultivating te- 
nant in village abadi. 

It is only the tenant who cultivates the Mai- 
guzar’s lands that has a right to a residence in 
the village ahadi. The Malguzar is not bound by 
any customary law to allo^v the cultivators of 
villages belonging to another malguzar to reside in | 

that aiadl. Laxmanrao v Ganpatrao, 

3CPLR128. 

Notes— Principle Appl.,16 0 PL R 81. 

10- Possession of “sir” land by Malguzar’s son 
with another — No payment of rent — Land not 
unoccupied within meaning of Act. 

Where the Malguzar’s son held a “sir’’ land 
along with another and no rent was entered as 
payable the Malguzar retained possession of the 
land. Under the circumstances the land was not 
unoccupied by the proprietor within the meaning 
of the Tenancy Act, Sobha v Bhondu Miya. 

3 CPLR139. 

11- - Malguzar letting his share on theka— Pos- 
session of land by tenant for more than 6 years— 

Termination of land as “sir” land. 

Where a Malguzar let his share of the village 
on Theka and the laud was held by n. tenant for 
more than 6 years the land ceased to be sir-land 
and the tenant became an ordinary tenant and 
not a sub-tenant. DRundiraj v Tukoo GoulL 

8 C P L R 146. 

12- Right of tenant to effect mortgage by con- 
ditional sale. 

Though the terms of a Wajib-ul-arz may not 
allow a mortgage by conditional sale, it has gene- 
rally been held that such a mortgage can be made 
by a tenant. Dallu Patel v. Madho PateL 

3 C P L R 168, 

Notes— Ref: 10 C P L R 42. 

13 - Cultivation of land by landlord with an- 
other— Partner not a tenant. 

Where a landlord himself takes a part in the 
cultivation of his land, the person associated with 
him therein and who gets a share of the produce 
as his remuneration is not ipso facto a tenant 
within the meaning- of the Act. Kishan Siikal 
V Jaiwant Rao Misair. 8 C P L R 180, 
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14— Transfer of tenant-right — Eight of land- 
lord to eject transferee. 

By attempting to transfer his holding by mort- 
gage a tenant does not lose his rights. The trans- 
fer is void as against the landlord and therefore 
the tenant-right remains. Thus when a mortga- 
gee of the tenant is in possession he is in possess- 
ion under a license from the tenant and the land- 
lord cannot be allowed to turn him out. But if 
the tenant sells his holding outright the purchaser 
does not hold as licensee of the tenant, but holds 
against him and the landlord in consequence is 
entitled to oust the purchaser. Similarly if the 
mortgagee has ejected the tenant in execution of 
a decree obtained against him on the mortgage 
the mortgagee does not hold as licensee of the te- 
nant and consequently the landlord is entitled to 
eject the mortgagee. Govinddass Bania v 
Madho Prasad, 3CPLR9. 


Central Pro. Tenancy Act IX of 

1883 

17— Eight of owner of house to pulldown and 
re-build-Eight of mulguzar to appropriate vacant 
site on house being pulled down. 

The owner of a house in a village has a perfect 
right to pull it down and build it up again and a 
mulguzar cannot appropriate the site of a house 
when it has become vacant owing to the house 
being pulled down in order to the erection of a 
new one. Deorao DesEmukli ¥ Tukaram, 

4 C P L R 40. 


Notes-Eef.‘16CPL E81. 


Notes-FoL, 6 0 P L E 49, 7 C P L E 20; Eef. 
9 C P L E 101 ; Diss. , 11 0 P L E 22. 


15— Onltivatiun by absolute occupancy tenant 
in partnerphip with his relations —Acquisitions of 
occupancy rights of relations. 

Where an absolute occupancy tenant cultivates 
his land in partnership with his relations the latter 
do not cultivate as tenants so as to acquire occu- 
pancy rights. In most cases a right of occupan- 
cy cannot be acquired in land sub-let by an abso- 
lute occupancy tenant. It is not possible to decide 
the question satisfactorily without knowing whe- 
ther the occupancy tenant had acquired an occu- 
pancy right under Act X of 1869. 

Mt Kashi V Ramchand, 4 C P L R 33. 


18 — Occupancy tenure — Mo|tgage without 
landlord’s consent — Eight of lanalord to set aside 
mortgage. 


A landlord is entitled to ask for a declaration 
that a mortgage of an occupancy tenure made 
wii-hout his consent, did not affect his rights and 
for the cancellatiou of the mortgage -deed. 
Kashiram v Behari Dube. 4 C P L R 49. 


lieu of 


16 — Land held from tiovernment 
services as village servant. 

Holder of land or holder from him cannot 
ac(iuire occupancy right. Where land is held 
from Government revenue or rent free in lieu of 
services as a village servant the holder of the land 
is not a ry>t and cannot acquire an occupancy 
right in the land. He is bound to quit the land 
on the termination of his service. Consequently 
no tenure can be created by or can arise under 
him, which will last beyond the term of his service. 
Therefore a person holding from such a person 
cannot acquire any occupancy right in the land. 

Gadai Sahu v Bandhu Gouda. 

4C PLR86. 


19— Cultivation by tenant with another — ^No 
acquisition of occupancy rights by that other . 

Where land is cultivated by a tenant with 
another the latter cannot by such cultivation 
acquire occupancy rights therein. It is the 
tenant, and not a person who may with his 
permission cultivate with him, that acquires 
occupancy rights. So where the father first held 
the land, and on his being ejected, the son held 
it the latter could only count, for the purpose of 
acquiring an occupancy tenure, the time during 
which he himself has held the land. Daya v 
NandRam, 4CPLB53. 


tenant — Eight to 


20— Simple occupancy 
mortgage his holding. 

A simple occupancy tenant cannot without his 
landlord’s consent mortgage his holding so as to 
bind his landlord, Narayandas y Gulab- 
chand, 4 C P L R 59. 

Notes— Eef., 11 0 P L E 22. 


21— Transfer of tenant’s interest — Building 
house in abadi with consent of malgtlzar — 
right to builder to sell house and site on leaving 
village. 


Where with the consent of themalgmsar a person 
builds a house in the ahadl he does not acquire 
a right in the site and cannot sell the house^with 
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the site to another on hi*? leaving the village. 

Thakur Nibaising v TbaktiJ? Sardarsing. 

3CPLR7 

Notes— Rel, 12 G F L R 146; 16 C P L R 81. 

22 — Purchase of Malik Makbuza land by 
Malguzar — Position of Malguzar in respect of 
land purchased. 

Where a Malguzar purchases Malik Makbuza 
land he is not a Malik Makbuza in respect of 
that land after his purchase. A man cannot be 
at the sama time a Malguzar and a Malik Mak- 
buza. Wasttdeo Bhasker v Sheoram, 

6 C P L R 82. 

Notes— Diss: 4 N L R 2. Ref: 6 0 P L R 107. 

23 — Determination of tenancy— Right of sub- 
tenant to become tenant under Malguzar. 

Where a tenancy is detei'mined the sub-teua- 
ncy which is granted upon it is necessarily deter- 
mined also and the sub-tenant cannot become a 
tenant under the Malguzar except under a con- 
tract of tenancy entered into directly with him. 
Bhopalsing v ThakupBorelal 6 C P LR 74. 

Notes— Ref: 2 N L R 29; 11 0 P L R 5. 

24 — Transfer of tenancy to stranger — Suit by 
landlord against transferee and original tenant — 
Right of transferee to obtain possession. 

Where there has been an out and out transfer 
by a tenant of his holding in a suit by the land- 
lord against the transferee, a stranger, and the 
original tenant tue landlord cannot get posses- 
sion of the property, but he will be entitled to 
posression, if the tenant has not been a party to 
the suit. (3 0 P L R 9 Fol. 4 C P L R 172 Dist.) 

Tarachand Mohkumchand v Sambha. 

6 C P L R 49. 

Notes— Pol. 13 CPLR39; Ref: 7 C P L R 
20; 9 C P L R 13 and 101, 15 0 P L R 
17, 

25— Malguzar a lessee— No claim for renew- 
al of lease. 

According to history regarding the tenure of 
land in the Nagpur province a Malguzar was 
synonymous with a lessee and leases were given 
for short periods. The rights of a lessee did not 
extend beyoud his lease and he could not claim 
a reii^wal Vitoba v Laxamangir 6 C P D R 

19. 


Central Pro. Tenancy Act IX of 
1883 ^Vonta, 

26 — Mortgage by conditional sale before 
Act — Foreclosure after act — Amount of value, 
payable by landlord. 

Where a mortgage by conditional sale made 
before the passing of the Tenancy Act is foreclos- 
sed after the passing of the Act and the sale made 
absolute, the value which thp Malguzar, a land- 
lord, must pay if he wishes to take the holding 
is the value that a revenue officer may fix. 

Ramchandra v Mithulal Hcmraj, 
6 C P L R 10. 

Notes.— Ref : 9 C P L R 30. 

27 — Wajib-ul-arz — Right of owner of house 
to transfer and of purchaser to re-build. 

In the absence of a provision in the Wazib- 
ul-arz to the contray the owner of a house in a 
place like Harda may transfer it and the purcha- 
ser may enlarge or re-build it. Debi Prasad 
Sail gram, 5 C P L R 124. 

Notes. — Ref: 8 0 P jL R 29. 

28— Mortgage of occupancy tenancy before 
Act — Possession by mortgagee — Disappearance of 
tenant for long time and no succession to him — 
Right of owner to sue for possession. 

PlaintiS a sharer in a mouza sued fur posses- 
sion of a field. The defendant claimed to hold 
posscsssion as mortgagee of the occupancy tenant. 
The mortgage was created before the passing of 
the Tenancy Act and in favour of a person who 
at that time held the share in question from a 
widow, who had only a life interest and on 
whose death it passed to the piaintiH. The occu- 
pancy tenant had not been heard of for many 
years and was considered to have been dead. 
Mpld that as the occupancy tenant ha'^ disap- 
peared and no one whom the law re<'ognised as 
entitled to inherit from him had succeeded him 
the plaintiff as owner and landlori was entitled 
to take possession of the field. Kushabai v 
Rewaram. 5 C P L R 120. 

Notes.— Ref. 11 C P L R 5. 

29 — Tenant of Muafidar — Possession for less 
than 12 years— Status as sub-tenant. 

Where the tenant of a Muafidar did not i hold 
the land for 12 years when the tenancy Act came 
into force he wpuld be considered as a sub-tenant, 

Ramchandra Rao v. Balaji. 5 C P D R 110. 

Notes.— Rof. 6 0 1* D R 92 apd 10 1. 


Notes— Ref., 13 0 P D B 81. 
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30 — Adverse possession by occupancy tenant 
holding land of another. 

Where one occupancy tenant takes the land 
of another the former can hold adversely to the 
latter. Narayan Singh v Babu Singh. 

2 C P L R 197. 

81 — Grant of sir land to Mukhtar — Grantee 
not an ordinary tenant — Possession by virtue of 
agency. 

Plaintiff was engaged by the defendants as | 
their Mukhtar and was given some st?* land rent 
free for his services. The Mukhtarnama said 
that the land was interested to the plaintiff in 
lieu of salary and that as long as he was defen- 
dant’s Mukhtar the defendants would not dis- 
turb his possession. Held that the relation nf 
landlord and tenant was not created among the 
parties as contemplated by Act IX of 1883. Plain- 
tiff was not an ordinary tenant within the mean- 
ing of the Act and he could not be ejected if he 
did not render service on the ground that i ‘0 had 
not paid his rent. The contract was one for dis- 
charge of certain services and not > ^r letting and 
hearing. Plaintiff’s holding was by virtue of the 
agency. Lalla Lachman Singh v 

1 CPLR 182 . 

Kotae. — Biss: 15 C P B R 42 ; Kef. 3 N L li 
185. 

32— “Sir*’ land —No express reseivation of 
“sir” rights— Effect of passing Act on nature of 
tenancy. 

Where before the Tenancy Act came into force 
lands were let without express reservation of 
“ar” rights, on the passing of the Act they ceas- 
ed to be “sir” and the tenant became an ordinary 
tenant liable to be evicted only for reasons men- 
tioned in the Act, Madho Rao Gangadhar v 
Dasru Ktinbi, 1 C P L R 123. 

33— Suit to eject tenant to be instituted be- 
fore commencement of agricultural year. 

A suit to eject a tenant under the Tenancy 
Act must be actually instituted on a date which 
is not less than ten we#4s before the first of June 
on which day the agricultural year commenees. 
Vinayak Jageshwar v Madho 1 C P L R 99. 

34# — Tenancy for five years— Holding over by 
twnt daring sixth year— Notice to uuxt before 


Central Pro. Tenancy Act IX of 
1883 ^Gotnd, 

the end of sixth year — No proper determination 
of tenancy — Determination of land as sir. 

An ordinary tenant shall, notwithstanding 
any contract to the contrary, continue to be an 
ordinary tenant until the tenancy is terminated in 
due course of law. So where the tenant who had 
obtained a lease for five years, of a nr land con- 
tinue to hold on during the sixth year and a 
notice to quit was given by the landlord before the 
end of the sixth year, there was no proper deter- 
mination of the tenancy at the end of the fifth 
year and the tenant having occupied the land as 
an ordinary tenant for the sixth year, the land 
ceased to be m. Kasai v. Jairam. 

2 C P L R 195. 

35 — for mutation of names— Maintain- 
ability of. 

A suit for mutation ot names will not lie as a 
Keveuue Officer alone has power to make muta- 
tion and a suit cannot be bi ought against him 
to compel him to do so. Paikoo v Jaii!*afn. 

2 CP LR181. 

86— Moilgage with possession by occupancy 
tenant to landlord— Subsequent mortgag** of 
same hoi* ling by tenant to another— Kight of 
landlord to hold possession. 

Where hii ocoapancy tenant m irtgaged his 
holding with possession to his landlord and sub- 
sequently without the consent of the landlord 
mortgaged the same holdms with possession to an- 
other, the landlord was entitled to possession as 
mortgagee against the tenant and as landlord 
against the subsequent mortgagee and the latter 
could not set up his mortgage against the land- 
lord, Baldeo Onkar v Set Fatechand, 

2CPLR16- 

Notcs.-Cited, 7 0 P L R 89 , Ref. 4 N L R 
67. 

37 — Tenant right, devolution of— Necessity 
for occupation on behalf of minor tenant. 

lender the Act a tenant’s right lo devolve as if 
it wore land; but the person on whom it devolves 
has, whether he is a minor or not, certain 
things to perform as a condition of bis tenanoyf 
and if he is a minor, somp one must take up the 
holding on his behalB If the holding || 
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pied, the tenancy will not be preserved for a mi- 
nor merely because being a minor he was unable 
to occupy it *1 pay rent, Bukhafia v Jugal 
Kishore. 2 C P L R 6. 

Notes:-Ref- 9GPLR1, 21SrLR 101. 

87 A— 'Mortgage by occupancy tenant — Suit 
by landlord to set aside— See Limitation Act, 
1908, art. 120, 5 N L R 28=1 Ind Gas 956 

STB — Applicability of — to ab'^olute occnpnn- 
sy tenants — Difierence between the rights of or- 
dinary tenants and those of absolute occup-^ncy 
t«nants — See Right of occupancy —Lust <>f lighL 

6NL R 6 

S8— S. 3 cl. (d) right of thikadar to enhance 
rent. 


Central Pro. Tenancy Act IX of 
1883 ^Gofitd, 

is let to a person in consideration of his perform- 
ing certain services. Laia Lachman Singh 
V. Haninam. 1 C P L R 182. 

41. — 14 — Encroachment by tenant on land 
not belonging to holding— Right of landlord to 
eject tenant— Right to recover possession. — 

A landlord is not bound to eject a tenant 
who has encroached on land not belonging to his 
holding and may if he pleases have the tenant’s 
rent altered under S 14 of the Act; but there is 
nothing in the section which would prevent a 
Isndlord from suing to recover possession of his 
land. Khemchatidra V Ram Kisan 

5CPLR89. 

Fotcs -Ref: 16 G P L R 36. 


A thikadar is a landlord within the definition 
of that term in s. 3 sub s. 3 f>f the Aci and as 
■nch he is entitled to make pr'^ceedings for en- 
hancement of rent in the manner provided by 
fts. 66 & 57 unless he is restrained from s doing 
by a stipulation to that efPect in his lease 
Ramji Das v Madhab Parhi. 6 Ind Gas 75. 

89. — Tenancy Act (CP) Act IX of 1883 Sa. 
(.3) 43 (2) — Second appeal. 

The consent of the lessee of landlord, to a 
Mortgage by an occupancy tenant of his holding, 
is binding so long as the interest of the consentor 
lasted and this includes the interest of those 
claiming under or through him, and is not binding 
on the original landlord after the termination of 
the interest of the lessee. 

If the right view of the Hw can be argued 
upon the facts found, the High Court can deci- 
de the question of law in second appeal. 

Lukfa Das v Madhab Parhi 6 Ind Gas 75. 


42.— Tenancy Ac^-— s 18 (d). (0 P)— Inferior 
proprietor — Mahkana payment. 

In the absence of general or special order by 
a Revenue officer under sub-section (6) of Sec 
1 8 of the Tenancy Act an inferior proprietor is 
not relieved from payment of malikana S A Ho 

124 otl901 Refered to. Raja Seth Gokul Das 
V Bab^ p Patel. 14 C P L R 132. * 

43 — Hindu Law — Widow — Occiipancy hold- 
ing — Succession — Whether she can make absolute 
disposition of tenancy— Central Provinces Te- 
nancy Act S 35 — Alienation Reversioner- 

Omission to offer refund of money proved to 

have been raised for Ieg«tl necessity— Effect 

Sale partially invalid - Effect Legal necessity 

Burden of proof, See (6 0 P L R 136; 15 0 

C P L R fc9 and 6 0 P L R 136 Eol;4 N L R 9 (13) 

3 N L R 182 (185):2Q All 331 Ref;35 (Jal 420 Eol; 

31 Cal 433, 9 W R 108; 20 W R 187; 31 Mad 

1 63 Ref: 27 All 494 Ref.) Vithtt v Mt MeudPi 

5 N L R 172. 


40,— Tenancy Act— S 3 (2), Act IX of 1883. 
now S. 2 (10)., Act IX of 1895. Tenant-Agent. 

The plaintiff was engaged as defendant’s 
Mukhtar, and received some sir- land rent-free in 
litu of salary with a condition that so long as 
plaintiff remained defendant’s agent he would 
not he disturbed in his possession. Reid that 
the plaintiff’s holding was by way of agency and 
|iqt ^pnc^. I'he case is differei^t ’^here land 


44. — Ss 85, 46, 95 — Occupancy holding— 
Surrender— Next heir claiming under 8. 46— ap- 
plication under s. 36— S 9 C P 0. 

Reid, that S 36 gives absolute power to the 
Revenue officer to place the claimant in posses- 
sion, and the jurisdiction vested in the Revenue 
Court must he held to be an exalhsire jurisdic- 
tion not liable to be ovut^ddden the OivU 
Ooi^rts 
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under s 9 Oiv Pro Code, 28 L J OP 242 (246), 78 
li J Oh 27 (28), 46 L J Kx 776 (779). 

Jagannath v Khuba. 5 N L R 176. 

45.— S S8— Mortgage by occupancy tenant— 
Kecessity for proof of landlord’s consent.— 

In the absence of direct evidence of consent 
or even of knowledge the consent of the landlord 
to a mortgage by occupancy tenant cannot be 
presumed. When occupancy tenants or those 
who take mortgages of their holdings from them 
wholly neglect the provisions of S,38 of the Act it 
is for them to adduce good evidence that a mort- 
gage received the landlord’s consent, Narbada 
Prasad v Haja Bije Bahadur, 

5 C P L R 50. 

Notes.— Ref: 7 0 P r. K 33. 

46 .— S 38— Exercise of right of pre-emption 
by malguzar— Wrongful payment by Collector 
•f money paid by Malguzar- Liability of malgu- j 
aar to pay mortgage-debt. 

Where a Malgu/ar in exercise of his right of 
pre-emption given under s. 38 of the 1 enancy Act 
paid to the Collector the price of the holding he 
was not responsible for a wrong payment of the 
^ amount by the Collector to the decree-holder 
instead of to the mortgagee. Shct Gopikisan 
T. Hassanally I C P L R 102. 

Notes.-Obs 9 C P L R 30. 

47.— -S 38— Sale of occupancy holding void — 
Right of landlord to recover possession — The- 
kedar—Lessee may permit sale — Lessee or mort- 
gagee of tenant may retain possession against 
wishes of landlord. 

Where an absolute occupancy tenant sold his 
holding in contravention of the provision of 
section 38 of the Tenancy Act the sale was void 
and the landlord could recover possession of the 
land from the purchaser. But if the tenant 
continued in possession after the sale the land- 
lord cannot eject him. 1 hough a lease or mort- 
gage may be void the lessor or mortgagee of the 
tenant may hold possession under the tenant and 
with his permission even against the wishes of 
the landlord. And a Thekadar who has obtained 
a lease from the landlord may permit the sale 
of an absolute occupancy holding. Mt Luhanu 
B«i V Satifili Chander, I C P L R 148, 
9 p r 1- IQl 


Central Pro. Tenancy Act IX of 
1883 Oontd„ 

48.— S. 38— Leave void being contrary to 
provisions of— Right of landlord to recover pos- 
session. — 

A lease not given in accordance with the 
provisions of S 38 of the Act is void and the land- 
lord is entitled to recover possession of the land. 
Bhau V Vifibram 5 C P L R J 26. 

Notes:— 12 0 PL H 127. 

48.— S. 38 (5) — Proceedings m execution 
pending before Collector when Act came into 
force, applicability to. 

The provisions of s. 38 (5) applied to proceed- 
ings in execution of a decree pending before the 
Collector at the time when the Act came into 
force. Shet Gopikisan v. Hassanally 

1 C P L R 102. 

Notes,— Obs. 9 C P L R liO 

50.— S.38 (5)-Sale of absolute occupancy tenan- 
cy in execution — Right of landlord to pre-empt. 

Under s. 38, sub s. (5) of the Act a landlord 
when the right of his absolute occupancy tenant 
has been sold in execution of a decree, has the 
same right of pre-emption as is given in the case 
of a sale by sub-s. (3) cl. (<?). Azamkhan 

Musalman v, Raoji Mohsr. 3 C P L R 1, 

Notes.— Fol 10 C P L R 76; Ref U 0 P L R 
162. 

51.— S 38 (7) — Absolute occupancy tenancy- 
Contemporaneous lease and mortgage-Lease void 
against mulgu/ar but not against tenant — Right 
of lessee to recover possession from lessor.- - 

Where an absolute occupancy tenant leased 
his holding for a term of certain years in consi- 
deration of an annual rent payable to himself 
and to the mulguzar and on the same day execu^ 
ted a mortgage deed in favour of the same person 
(lessee) as against the mulguzar the lease must 
be regarded as part of the mortgage and, as the 
mortgage is under s. 88 of the Tenancy Act void, 
the lease also is void with it Hut as against the 
tenant (lessor) it is nevertheless valid and bind- 
ing and the lessee is entitled to recover posses- 
sion from the lessor. (10 B ti R 134-, Ref.) 

Ghanashysm Nathuram v. Gyarsi. 

ICPLR 48. 

IfotieB— 9 0 P D H 69, 10 0 P tr I 
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-S. 41 (1). 

See. Central Pro. Tenancy Act- XI of 1898 S. 
S, Cage No. (4), 3 N L R 182. 

52. — S. 41~-Right of tenant of Sambalpur to 
be deemed an occupancy tenant. 

By s. 41 of the Act every tenant who is, when 
the Act Ccmes into force, a tenant of land in the 
district of 8ambalpur shall be deemed to be an 
occupancy tenant of that land. Bihari Das 
Mahant v. DhanaMan Meher. 

4CP L R63. 

53. — S. 41 — No acquisition of occupancy 
right by sub-tenant — Exclusion of tenants of ab 
solute occupancy tenants from description of oc 
cupancy tenants. 

S. 41 of the Act does not recognise the acqni 
occupancy right by a sub-tenant 
Tenants of absolute occupancy temnts are ex 
chided from the description of occupancy tenant 
as defia'‘d by s. 4!. Mt. Pilafoai v. Gadi Mhali 

6 C P LR9P 

Notes.— Bef: 3 N L R IQX 

54. -8. U— Absolute occupancy tenant — 
Notice by, to sell his holding to stranger — Land 
lord claiming to purchase at value lixrd by Rt- 
venue Officer — Such claim good — Remedy by sui 
—Transaction for consideration and call* d 
sale— Surrender in reality — Sale-deed — N<-t 
necessary. 

C, an absolute occupancy tenant, sent to D, 
the landlord, notice of his intention to sell the 
holding to a stranger at a certain price, and gav<« 
him an option of purchasing the same at that 
price. D, the landlord, in his replj', stated that 
he would get the holding valued by a Revenu 
Officer, and “ claimed ” a right to purchase the 
same at the price that may be fixed by such offi- 
cer. Held, that the landlord was entitled to 
make such a claim, and that, on failure to givv 
up the holding at the price so fixed, the landloid 
can compel the tenant by suit to do so. (14 0 
} P L R 162, 2 N L R 27, Disfe, }, A document 

I whereby a tenant gives up his holding to fhe 

I proprietary body is really a surrender, though 

it may be for consMeration and be called a sale 
( 5 N L R 97, Ref. ) And no sale deed is neces- 
f sary In such cases. Dagu v. Champu 

6 N L R 190«8 Ind Gas 1186. 

55. — Bs. 41, 4lf, 44,— Occupancy tenant-- 

|r 0. C. 76 
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Right of tenant to transfer and regulate succesaiom 
to his right in holding by will. 

As the contract of occupancy tenancy is per- 
sonal between the landlord and tenant and as 
succession to it is regulated by law the succession 
to his right in his holding by a will, whether the 
tenancy is for the tenant’s life time or otherwise. 

Musst Laxmi Bai v- Alyar Khan. 

2 C P L R 167. 

Notes.— Ref: 6 C P L R 135; Rel. on 15 0 P 
L R 1. 

56. — S. 41, cl. 2 — Mortgage of absolute occu- 
pancy-holding for sum requiring notice under 
8. 41— Other properties also mortgaged — Absence 
of notice — Mortgage void — Courts not bound to 
apportion value and uphold mortgage. 

When any other property, moveable or immo- 
veable, is mortgaged along with an absolute oe- 
cnpancy holding, for a sum which required notice i 

to thp landlord under s. 41, cl. 2, Central Pro- 1 

viences Tenancy Act, without such notice, the 1 

mortgage will become void, and the Court cannot •’ 

be asked to value the other properties to appor- \ 

tion the mortgage. debt between the occupancy 5 

bolding and those properties in proportion to 
their respective values, and uphold the mortgage M 

if the amount so ascertained would not have re- 
quired notice to the landlord. (11CPLR17, 1 

Dist. ) Gangadhar Rao v. Raja Laxman 1 

Rao. 7 C P L R 20. I 

57. — S. 41, (2) — Notice, whether necessary in ! * 

case of si maltaneons mortgage and lease to one 

and the same person— See Transfer of ; Property ; 

Act 1882 s. 105. 6 N L R 65«6Jlnd Gas 817. 

58. — -S. 41, (5) — Landlord’s right of pre-emp- 
tion — Statutes— Rule of construction. 

S, 41, (5) of the Tenancy Act applies to the j 
foreclosure of such a mortgage only as might be 
made without notice to the landlord. 

So, where the right of an absolute occupancy 
tenant in his holding is sold or is foreclosed by 
order of a Civil Court, in execution of a deorhe 
other than a decree obtained by his landlord, 
held, the landlord will have a right of pre-emp* 
tion, only if the mortgage, in respect of which a 
decree has been obtained against the tenant, baa 
been effected without notice to the landlord but 
not where the landlord hag actually interytewed 


* 
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tbe moitgagee and expressly authorised him to 
Make an advance, being unable to find the re- 
quisite money bimself. 

Held also, where words of an old statute are 
Made part of the new statute, it is always done 
with the object and intent of giving to those 
words any legal interpretation which fias been put 
upon them by^ Courts of law. ( 5 C P Jb R 65 
(68) ; 6 0 P L R 131 (132) ; 7 C P !• R 89 (9n 
Ref: and Pol: 3 N L R 40 and d N L R 6, Ref: 
10 0 P L R 42 and 10 G P L R 76, Ref. ( I8d2 ) 
W R 66 (67); 25 Bora 151 (15/); 6 C W N 556 
(569) and Dale’s ease, 50 L J Q B 231 (262) and 
Maxwell on the Interpretation of Statutes, p. 
462, 4th Ed., Ref. ). Than Singh v. Chandu 
Lai. 6 N L R 69=6 Ind Cas 819 

69 .— S. 42— Sale in execution of co-sharei’s 
interest— Purchase by other co-sharer— Possession 
•f sir land by purchaser at time of sale— Right 
•f debt co-sharer to recovei land as tenant— 
Limitation. 


S. 42 of the Act applies to all transfers made 
after the act came into force. Where the right 
of a co-sharer in a village sold in execution of a 
decree was purchased by the remaining co-sharer 
Mid at the time of the sale the sir land apper- 
talinlng to the share sold was in the possess^'on 
ef the purchaser the right of the co-sharer, whose 
inter^t was sold, to recover the Ian das its tenant 
accrued on the date of the sale and a suit there- 
fore could be brought within two years from the 
date of such sale. Ramprasad Sonar v. 

Raghuhar Prasad. 2 C PL R175. 

60.— S. 43— Mortgage by simple Occupancy 
tenant— Right of raalguzar to eject mortgagee in 
possession— Right of tenant in possession, 

’#here a simple occupancy tenant mortgaged 
his holding without the consent of the malgu^ar, 
thedakter was entitled to recover possession from 
the mortgagee, but not from the tenant if be 
was in possession. Nathu Persad Sheo 

Persad v. Gopal Jiwaji. 1 C P L R 125. 

01.— Absolute occupancy tenant— Suit to 
recover arrears of rent charged upon land— S. 43 
Central Provinces Tenancy Act. 

A suit to recover arrears of rent from an ab- 


Central Pro, Tenancy Act IX of 
1883 -Uontd, 

of money charged upon land under s. 43 of the 
Cential Provinces Tenancy Act, is governed by 
Art 110 and not by Art. 132. Arrears of rent for 
any period m excess of three years cannot be re- 
covered 16 C P L E 52 Fol: 11 C P L R 95; 14 
0 ?LR17;1NLR 117; 7 All 502; 21 All 454; 

22 Bom 84b, 24 Mai 233, 21 Cal 180 Ref. 

Gourishankae y Laxmanprasad. 

3 N L R 81. 

Central Provinces Tenancy (Act IX of 
1883), section 43— Central Provinces Act of 1898, 
Section 45 clause (3), s 47— Occupancy holding, 
transfer of part of. 

When statutory rights and liabilities have 
been created and jurisdiction has been conferred 
upon a special Court for the investigation of 
matters, which may possibly be in controversy, 
such jurisdiction is exclusive and cannot concur- 
rently be exercised by the ordinary Court. 

When a transfer of occupancy holding was 
effected without the consent of the landlord at 
a time when the rent law in force was Act IX of 
1883, as amended by Act XVII of 18»9, the Civil 
Courts have jurisdiction to entertain a suit for 
ejectment. But it is otherwise after the passing 
of the Central Provinces Tenancy Act of 1898. 


The change made in the law in this respect 
m 1898 is not of procedure only; it affects sub- 
stantive rights. 

Section 43 of the Tenancy Act of 1 883 refers 
to transfers of entire holdings and not of a por- 
tion only. So long as the original tenancy sab- 
sist«! the landlord has no right to re-enter and 
oust tne peisons, who are in the land by license 
from the tenant, Icharam Singh y Nilmony 
Bahida. 7 C L J 499=35 Cal 470= 
12 C W N 680. 

62. — S. 46— Scope of the section — Applicabi- 
lity to leases not affecting proprietary rights. 

S. 45 of th/* Tenancy Act applies only to 
leases or otrier transfers of proprietary rights, in 
HIT fields. It does not apply to agricultural leaser, 
which do not affect the proprietary rights. ( 1 

L R 32 Ref ). 0|iagi>athi BaI t 
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63— Central Provinces Tenancy Act— Ss. 45. 
46, 47— Act IX of 1883 as amended by Act XVll 
of 1889, S. 43— Transfer of possession of occu- 
pancy holding— Unauthorized alienation- Eject- 
ment— Jurisdiction. 

Under the Rent Law of the Central Provinces 
as contained in Act IX of 1883 as amended by 
Act XVlI of 1889 the Civil Courts have jurisdic- 
tion to deal "with a suit for ejectment when a 
tenant having a non-transferable holding made 
an alienation and parted with the possession of a 
holding. 

The right to institute a civil suit upon an 
alienation which took place inl892 was not taken 
away by Act XI of 1898 the provisions of which, 
in this respect, are not retrospective. S. 43 of 
Act IX of 1883 refers to the transfer nf an entire 
holding and not tu a poition thereof. 

Ichhaj^am Singh v Nilmoney Singh. 

12 C W N 636 = 85 Cal 470. 

Central Fro Tenancy Act s. 46 

See Central Pro. Tenancy Act s. 36, 

5 N L R 176. 

Central Provinces Tenancy Act s. 46. 

See Central Provinces Tenancy Act s. 70 

1 N L R 178. 

64 — S. 43, Sub-S. 3 — Ejectment, suit for — 
Sub-lease, grant of, tenant. 

Under the Central Provinces Tenancy Act, 
none but an occupancy tenant can be ejected 
from his holding for grinting a sub-lease. 

Sadasih Jhemkir v Jaja Gaontia. 

8 C L J 156. 

65 — S. 46’ (5),— -Transfer of holding — Non- 
registration of a deed— Jurisdiction of Civil 
Courts. 

Wh^re an occupancy tenant pui ports to 
transfer bis holding by virtue of a document 
Vrhicb required to be registered but which could 
no be registered owing to the prohibition con- 
tainedin B. 46 (6) of the Tenancy Act, the Juris- 
diction of the Civil Courts to eject the transferee 
as a trespa<<ser is not barred. 14 C P L R 14 
I)ist: 16 0 P L R 185 Ref: Cbampu Sao 

Bania y Tulsidin Singh. 17 C P L E 49. 

t N L E lit 

' I 


Central Pro Tenancy Act XVI of 
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66— S. 49— Settlement — Rent fixed by settle- 
ment officer— Tenant’s liability to pay— Omis- 
sion of the words ‘‘ notwithstanding any con- 
tract to the contrary — EfEect.— 

An occupancy tenant is bound to pay rent at 
the late fixed by the settlement officer, notwith- 
standing the previous contract to the contrary. 
(9 0 P L R 27 Ref.-J. The words “notwithstand- 
ing any contract to the contrary ” are omitted 
in s 43, because they would be superfluous since 
the section defines the only way in which th^ 
lent of an occupancy holding is to be fixed at 
the limeof new settlement. Bhikaji v.Tuka- 
I’am 7 N L R 17. 

66A— B. 51— Tenant of Malik Makbuza a 
sub-tenant, — 

The tenant of a Malik Makbuza was not origi- 
nally a sub-tenani-. The original definition of 
sub tenant ins. 61 of Act IX of 1883 was amen- 
ded by Act XVlI of 1889, under which the 
tenants of Malik Makbuza became sub-tenants. 

S OP L R no Dist. Mt. Pilahai v. Gadi Mhali, 

6 C P L R 92. 

Notes— Ref 3 N L R 162. 

67— Ss. 51, 56— Tenant of Malik Makbuza 
holder— Wrongful ejectment— Right to be rein- 
stated. — 

Where the tenant of a Malik Makbuza ox 
his mortgagee is ejected in contravention of the 
provisions ot s. 56 of Act IX of 1883 he isentitl- 
ed to be reinstated. Budhti Hazari v. Hira- 
lal and Ram Prasad. I C P L R 17. 

68— S. 5 >— Ordinary tenancy, determina- 
tion of— Notice to quit, effect of.— 

The tenancy of an ordinary tenant cannot be 
determined by the landlord except as provided 
in s. 56 of the Tenancy Act, A notice to quit 
by the end of the agricultural year cannot deter- 
mine the tenancy. Shankar Sing v Atma- 
J’am. 1 C P L R 

69— S. 55 (b)— Separate holding not bolding. 

A separate bolding of ur land and other land 

by the tenant did not constitute a single bolding 
within the meaning of section 56, cR (b) 

Chitrawati Bai v Sherti HJdfidwti. 

4 0 f i E 

Notefej <-7 C P L R 36 . 
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70— S. 61— Landlord cannot eject tenant for 
sub letting. — 

The landlord of an ordinary tenant cannot 
eject him merely on the ground that he has 
sub-let his holding. Mt. Bhena Bai v Bhau 
Sonar. 1 C P L R 114*. 

Notea:— Ref: 9 0 P L R 86. 

71- S. 61 (2) Mortgage with consent of lambar- 
dar not void as against landlord, — 

A lamhardar being the Agent of the co-sha- 
lers for the management of the village the person 
who grants lease and collects rent must be look- 
ed upon as the landlord whose consent under s. 
61 (2) of the Act is necessary to the validity of a 
transfer of property in respect of his holding by 
an ordinary tenant when such consent is given 
to a mortgage it cannot be void as against the 
landlord. Ram Ratan v Hira 

5 C P L R 47. 

Notes.— Ref: 8 C P L R 41, 

72-73-8 .70- Although a lamhardar represents the 
bpdy of co-sharers in their dealings with Govern- 
ment for certain purposes, he is not alone entitl 
ed to bring a suit to eject a trespasser. 13 0 P 
Ti R IIH, Ref. Nilmoni Guntia v Jogendra 
Guntia. 6 Ind Cas 389. 

74- S. 72— Decree obtained by landlord on 
bond taken for arrears of rent and other sums 
due— Right to make application under.— 

If a landlord has taken a bond from a tenant 
fdJf arrears of rent and other sums owing to him 
and obtams a decree on such bond he cannot 
make an application to a Court under s. 72 of 
the Act. Jagannatb v. Ram Bsx 

5 C P L R 90. 

75— S. 71— Sub-tenants— applicability to.— 

The provisions of s 74 of the Act apply to 

all tenants including sub-tenants. A sub-tenant 
is a tenant just as much as the other specially 
described tenants such as occupancy and ordi- 
nary tenants are tenants. 

Mt, Radhabai v Yado Rao Gajanan, 

1 C P L R 111 

76”'^. 81 Wbat constitutes ejectiucut of 
tenant— Limitation for suit to recover holding.- i 


Central Pro. Tenancy Act IX of 
1883 -Gontd. 

To constitute an ejectment it is not necessary 
that a landlord should actually remove a tenant 
of a field. It is sufficient if the tenant is exclud- 
ed from the possession so where on the death of 
a tenant the landlord and not his heir took 
possession of the holding was governed by the 3 
years’ limitation calculated from the date of the 
tenant’s death. Kavlooki vGanpat lao. 

1 C P L R 107. 

77— S. 87 — Settlement of share in a village in 
favour of widow of one of two undivided brothers 
for life — Effect of settlement award — Break up 
of joint family property — Succession on widow’s 
death. 

Where prior to the settlement of a village one 
of the two undivided brothers, who were entitled 
to the village, died leaving a widow and the 
bettlement Officer awarded the widow a share in 
the village for her life-time, the effect of the 
award at the settlement was to break up the 
joint family property and to make the share 
awarded to the widow separate property. On the 
death of the widow the heir of her husband was 
entitled to the share awarded to her in preference 
to the heir of her hu<jband’8 brother. Musst- 
Dhamo v Sliamlal. 2 C P L R 99. 

Notes:— Ref: 13 C P L R 81. 

78 Ss. 87, hB — Award at settlement confers 
clear title Bar to claim of others — Adverse pos- 
session — Limitation. — 

An award at the settlement confers on the 
person to whom the award is made a clear title 
to the property and ss. 87 and 88 of the Act bar 
the claim of any other person thereto. At the 
time of the settlement on the admission of one 
of four brothers the risrhts of the other three 
brothers to an estate were affirmed. Thereupon 
these three brothers applied to the Collector for 
partition of the estate and notwithstanding the 
objection of the other brother partition was 
ordered to proceed but during the pendency of 
the proceedings, the objector died leaving a mlnyr 
son, I hen one of the three brothers managed 
the estate on behalf of the family and the parti- 
tion proceedings were dropped. On the minor 
attaining majority he asserted an exclusive right 
to the estate and refused his uncles all share in 
the profits thereof. Thereupon the un4e# med 
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to recover their shares. The defendant conten- 
ded that in a family partition during his father’s 
life-time the suit estate fell to the share of his 
father and that the suit had become barred by 
limitation. MeM, as on the admission of the 
defendant’s father proprietary rights were award- 
ed to the plaintiffs it was quite immaterial whe- 
ther there was or was not a partition bf‘fore the 
settlement. The award of the settlement officer 
gave a clear title to the plaintiffs and ss. 87 and 
88 of the Act barred any claim on the part of the 
defendant’s father or of the defendant. Held, 
also that no time could be counted before the 
settlement as plaintiffs started with a clear title 
from that time. Further as the defendant’s father 
died within twelve years from the date of settle- 
ment and as after his deal’ll the entire estate was 
managed by one of the plaintiffs there was not 
adverse possession for twel ve years. Consequent- 
ly the suit was not barred by limitation. 

Dadu Y. Raja, 2 C F L R 116. 

Notes: -Ref: 13 0 F L E 81. 

79 ~S. 92 — Decision of Tahsildar that a 
person is tenant— Resjudicata— Jurisdiction of 
Civil Court. 

The second clause of S. 92 of the Act is not 
exhaustive. A Tahsildar’s decision, that a person 
is a tenant, is not res judicata so as to bar the 
trial of the issue, whether he is tenant or not 
in a Civil Court. In other words the fact that a 
Tahsildar has put a person into poasession under 
S. does not make that person a tenant if he 
is not a tenant. M. T. Durbasa v. Khalaksing, 

4 N L R 63. 

80— S. 91 (1)— Ejected ”, meaning of— S. 
118, Transfer of Property Act. 

In order that the special period of limitation 
prescribed by S. 94 (1) of the Tenancy Act may 
be applicable, the tenant must have been eject- 
ed ” frCm the land of which he seeks to recover 
possession. 

^ Even a wrongful withholding of possession 
may be treated as an ejectment under S. 116, 
Transfer of Property Act, which may reasonably 
be regarded as jmma facie applicable even in 
(mm not coming under the Act. Where a lessee 
hqlds oyer and the lesser assents the tenant 
CQhtinaing in possession, the lease is, in the ab- 
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sence of a contract to the contrary, renewed. The 
lessor has thus an option of titating the Ie«see 
as still a tenant or as a trespasser. 5 N L R 97, 
22 Bom 891 and 24 Bom 504 and 29 Bom 213 
(216), Ref: Slieoram v. Abdul Wahldkban, 
6NLR95 = 6IndCas9‘17. 

81 — S. 94 — Ejectment, Limitation. 

Where plaintiff, a tenant, sues to recover 
possession of land sold by his guardians to th® 
defendant, the malguzar of the village, on the 
ground of fraud. 

Meld, that the sale of a tenant right by the 
tenant to a landlord possessing the whole pro- 
prietary right is ill fact a surrender. 

So, the landlord when taking possession un- 
der the sale took possession as landlord. 

Possession taken with the plaintiff’s guardi- 
an’s consent is not an ejectment within S. 94; 
and the special period of limitation in S. 94 does 
net apply. (9 0PLR122; 14 0 P L R 29, 
Fob 2 0WN175;6 0WiNr3.8^; 30 Oal 636; 
32 Mad 72 Ref.*) Ganpat v. Trimbak, 

5NLR 97-:3Ind Gas 51. 

Notes:— Fol: 6 N l. R 78. Dist: 6 N L R 95, 
Ref: 6 N L R 190. 

Cenlr;»I Provincies Tenancy Act 
XVa ofl889. 

1— Suit for damages against malguzar and 

tenant from him for wrongful letting— Plaintiff 
entitled to decree against malguzar only. 

Where the plaintiff claimed damages from his 
malguzar and a tenant to whom the malguzar 
had let land to which the plaintiff was entitled, 
plaintiff was entitled to a decree against the 
malguzar and not against the tenant from the 
malguzar, the tenant not being re^^ponsible for 
the wrong done to the plaintiff by the malguzar. 
Dukaloo Y. Dhuiareing. 4 C F L R 187. 

2— Mortgage of occupancy holding— Right of 
mortgagee to sue for sale of holding.— 

The mortgagee of an occupancy holding is 
entitled to bring a suit for sale against the te- 
nant-mortgagor. (7 Ail 511, 851 and 878, Ref;) 
Onkat» Seth y. Kharagsen, 10 C F L R 53, 

3~-Mortgage by tenant— Extinguishment of 
mortgage on tenant’s death.^ — 

Where an occupancy tenant mpjrtgaged his 
holding and then d,ie4 no Ifeir, the mort- 
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gagee becatat^ extinguished as the tenant could 
mortgage nothing beyond his tenant right 

Vithal Narain v Ganpat Hao Gopal 
Ghatatcy, 10 C P L R 65 

Notes — Rsl on 2 N L R 92 

4— Partition among co proprietors and at 
toinment by tenants -Rach proprietor landlord 
of Uia patti — 

If the propiittoia ep( t to partition the village 
an i if they agree that each proprietor shall col 
lect the lents from those tenants whose lands fall 
within his share and if the tenants in then turn 
make attornment, then each proprietor becomes 
the landlord of his patti within the meaning of 
the Tenancy Act. (11 C P L R 144 R^f ) 

Chandrabhan v Deo Rao Kunbi 
12 C P L R 66 

5_-Oocupano} tenant -Right of person who 
was occupanoj tenant betwien passing if Vet ind 
date of amendment — 

A person who was an occupancy tenant under 
a malik makbu/a during the interval that 
elapsed between the passing of 0. P lenaney 
Act and its amendment by Act XMT of 1889 did 
not eease to be an occupancy ten-mt and become 
a sub tenant on the amending act being passed, 
provided there was no express agreement either 
that a right of occupancy should not be aciuiied 
in the land or that the tenant should (juit- the 
land at the termination of th lease (6 C P L R 
101 7 0 P L R 146 lol ) Dowla v R S Bal- 
want Rao Bhuskutey, 12 C P L R 1D2 

6 —Sale of house site by non agriculturist oc 
cupant Right of malgu/ar to recover possession 

Where a non agriculturist resident of a village 
gold a strip of house site belonging to him to a 
neighbour in the village the malgu/ar could not 
sue to recover possession if the said land (30 
PLR78CPLR29 Dist 3 0 P L R 76, Ref ) 
Bhondusao v Jagt»t Ram 12 C P L R 146 

7— Land sub let by absolute occupancy te 
mnt— Bight of landlord to resume possession — 

Where land has been sub let by an absolute 
occupancy tenant the f ict that it has not been 
specially sub let tium year to year or for any pe 
nod fixed cannot be a ground for not allowing 
the landlord to resume possession# Whw there 
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has not been a contract to the contrary a tenancy 
would be one from year to yeai according to cus 
tom Mt Sarja Bai v Nakal 4 C P L R 97. 

S — Adver^'e possession by malgu/ar for more 
than twf^he tars— Suit by purchaser from mort- 
gagee of o( cupancy right— Bar by limitation — 

Wheie the malgu/ar of a land dispossessed the 
occupancy tenant and en]oyed the land adversely 
for mure than 12 yens, a suit by the purchaser 
of a mortg'^ge executed by the occupancy tenant 
was barred by limitation (10 Oal (>8, Ref ) 

Gopal Jhira v Mt Gora 4 C P L R 99, 

9 —Bight of tenant to retain possession of 
house in abadi — 

A tenant is entitled to retaui a house so long 
as he has not severed his connection with the 
village Wheie a ryot is a tenant he can claim 
the house when a site is assigned to him whereon 
to construct himself a house but be cannot claim 
to keep i bouse \\hich is the property of his 
lanllord and to which he was admitted on suffer- 
ance and during the good pleasure of the owner. 
Amnt Rao v Ramchandra 4 C P L R 109 

10— Possession by Ihekedar of land in excess 
of > IS hold ng— ^untinuation of possession after 
termination of theka — Bight of landlord to claim 
rent for excess land — 

Wi ere a thekcdai held land m excess of bis 
Malik Mai bu/ah holding and continued in occu- 
pation even aftei the termination of the tbeka the 
landlord v as entitled to demand lent for the land 
so held in excess Thakur Hamir Singh v, 
Goyinda Khati 4 C P L R 123 

11— Lease of mou/ah — Grant of lease by 
lessee for less than bis term — Gift by sub lessee 
with consent of lessee — Right of purchaser of 
raou/ah nnd set aside sub lease and gift and 
obtain possession — 

The lessee of a mou/ah granted to his mother 
a lease of certain fields in the village for a period 
not f \tending the term of his lease She with 
his consent gifti d the lease to her daughter and 
son in law Plaintiff purchased the village softer 
the grant ( f tin lease and sued to set aside the 
lease and the gift and to obtain possession pf the 
fields, lA that the plaintiffs could not set 
aside the lease unless it was fraudulently' gtveia 
and taken and they could not ©itRar #0* Mdd 
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the gift or obtain possf>ssion of the fields as hug 
as the original lessee retained posstssion of the 
village imter his lease Gangiatlal 

Udccbai d v Devip-fasad 4 C F L K 170 

12— Sale by Malgu/ar of malgui^ari lands — 
Transfer by vendee to another A^alidity of such 
transfer 

Where a milgu/ii sold cert in lands belong- 
ing to his malguzari under taking not to eject 
the vendee from the lands and to receive alwnys 
a fixed lent, i\ithout claimmg possession, and the 
vendee sold it again to another such sale was not 
void as the sale by malguzii fell \\ithin the dch 
mtion of a lease m the Transfer of Property Act 
and, in the absence of an> local usage or law 
forbidding it, such a lease would be capable o’* 
traisfer Bisniram v Ramprasad 

80 P L R33 

Notes —Ret 9 C P L R 27 

13— Holding under Malik miikbu/a-DtcHc 
declaring status as tenant passed beiore Act— 
Change of law after Act — No necessity for setting 
aside decree 

A person who held under a mahJ malhua 
did not obtain a permanent siatiis as a tenant 
merely m consequence of having had his position 
as a tenant declared by a decree passed before the 
Act came into force The effect of such a decree 
was merely to declare the person a tenant under 
the law as it stood at the time when the decree 
was made After the passing of the xlct all tenants 
under Malili rnakhv m except tt'ose who had 
obtained occupancy rights be! are the alteration in 
the law at once became by the mere operation ot 
that alteration sub tenants. Aftei the clnnge in 
the law the decn c lost its t >rce and there was no 
necessity for its being set aside Tukaram y 
V ishna Kunbi 7 C F L R 143. 

14— Execution of deed of sale by tenant— 
Avoidance of sale by landlord— Right of tenant to 
sue for possession of holding 

Where, subsequent to the execution of a deed 
of sale by an occupancy tenant and delivery of 
j^ossession to the purchaser the landlord refused 
to recognize the transfer and sued to eject the 
titanaferee, the voiding of the dec d of sale by the 
landlord had the effect of restoring all parties to 
the §tatu 4 m and the tenant could sue to 

Regain pt bis h44wg, mfe ip 


the circumstances of the case there was nothing 
to show a deliberate intention on the part of the 
tenant of abandonment of the holding ( 9 C P JL 
R IS D St 20 Cal ^90 d 0 P L B 49, 7 0 P I R 
45 Ref) Aladad Khan v Batsla Rajput 

9 r P L R 101. 

No cs— Ref 12 C P L R lOO, 15 0 P L R 17, 
13 CP L R 39, 

15— Transfer of holding by tenant— Right of 
landlord to obtain possession 

In a case of unaul horded transfer of a holding 
by i tenant the landloi d s right to possession did 
not depend on whetner the tenant was a party to 
the suit or not, but depended on the question 
whether the original tenant had or had not any 
mteiest m the holding (fi C P L R49 Rxpl ) 
Thskursing v Adku Teh 9 C P L R 13 

Notes— Nat Fol 9 C P L R 101 

16— Pioprietoi cannot be his own tenant 

It leg'’ d be had to the definition of the term 
‘ tenant m the Act a proprietor cannot be his 
own tenant (10 W R 15 12 Cal 82, Dist) 

Dulichand v Seth Madanmohan 
8CPLR74. 

Notts — App* 10 C P L R 103. 

17— Malik makbu/a also Thekadar— Lease 
by Milik makbu/a— No loss of Malik-makbu/a 
rights 

A YahJ malhu a of certain lands who is also 
the i/ic 7 rtdew of the village, docs not by leasing 
rut the said lands lose bis Mahlt malhuza rights 
m them His right to he Malil maJih( a lands 
IS wholly distinct from his ri^htas Thel adai 

Govind Ragliunath v Sakharam 
8CPLR61, 

18— Sale by tenant of his holding— Right of 
Malguzar to recover possession 

On a sale by the tenant of his holding the M^a- 
Iguzar IS entitled to lecover possession of the land 
from the vendee and the lattei a lessee 7 0 P L R 
20 and 45 Hist Balakrishna Lakhsman y 
Knshnarao 8 C P L R 4S. 

Notes —Ref 15 C P L R 17, 6 N b R 136, 9 
OPLRIOI 

19— Right of lambardar to assent to transfer 
of ^bsojute oocu^nc|r hol4tp^i 
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The lambardar of a village has authority to 
assent in consider iti on of the payment of a fine 
to the transfer of an absolute occupancy holding 
(2 0 P L R 103 Dist ) Sitaram Narain v 

Arjun Kunbi. 8 C P L R 4!l. 

20— Surrendier of holding by tenant not equi- 
valent to sale. 

A surrender of a holding does not amount to 
the transfer of ownership thereof to the landlord, 
even though the surrender is for consideration. 
The right of ownership which the tenant possess 
ed is extinguished, not transferred. Birdhi- 
Chand Marwadi v Kashiram. 9 C P L R 122 

Notes.— Ref., U 0 P L R 29, 6 N L E 78, Fol , 
6 K L 97. 

21— Bale of absol ate occupancy tenure Right 
of malguzar to sue fur possession and decKiiatiuu 
that sale is void, 

A rualguzar is entitled to sue for possession o 
land held by an absolute occupancy iwiiuuc M*i(i 
by him to defendant without notice to him tiual 
guzar) and for a declaration that the sale is void. 
Ramdin v Malikram, 4 C P L R 191. 

22 — Mortgage by occupancy tenant vritii 
consent of Mslguzai-Poreclosure before the d^^ath 
of tenant— Right of M »lgu?ir to oust moitga 
gee in possession. 

A Malguzar by consenting to a mortgage other 
than an usufructuary one consents by implication 
to foreclosure. If the mortgagor of an occupancy 
right died before foreclosure, the mortgagee’j> in- 
terest would cease altogether with that of the 
mortgagor. The case is widely different, however 
where foreclosure has taken place before the death 
of the mortgagor and while his right still subsist- 
»d. The right becomes transferred in such a case 
by the foreclosure just as it would be by a volun- 
tary sale by the tenant with the consent of the 
Malguzar and the subsequent death of the tenant 
can no more affect the one transaction than the 
other. In such a case the Malguzar cannot, on 
the death of the tenant, sue to oust the mortgagee 
in possession under his foreclosure decree. 

Johapuddin v Kcaheorao Mahadeo 
6 C P L R 109. 

Notes— Ref : H 0 P L R 5; Rel. on, 3 N E 
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23. -Ss. 3 cl, (7), 65, cl. (b) -Lease of sir 

land aii I other land at the same time — Right 
of landlord to eject tenant from sir land. 

Wher at the time certain sh* lani and other 
certain sir-land were set out at one aggregate 
rent both the lands were held under one lease, 
forming one holding as defined in cl (7) s. 3 ot 
the Act, and the tenant could not be ejected 
under the provisions of section 65 of the Act 
from the sir land because the holding did not 
consist entirely of sir land within the meaning 
of cl. (^) of s. 7. Guhibchand Bal- 

muktind v. Baktawar Rajput. 

TCP LR86. 

24. — S. 3 (11)— ‘ La«.t preceding settlement ” 
meauing of. 

The words “ last preceding settlement in s. 
d ci, i) Oi I be act have not a uniform meaning 
but arc to be uiterpr*"ted with reference to the 
cont^ xr. Ganpat Gaontia v Halsai 

iaat. 11 C P L E 81. 

25 — S 3 (n)~Six constentive years, meaning 
of. 

The SIX consecutive years r<*f erred to in 
Axpl 1 o£ B. 3 (I n of the Act (1883) does not 
mean the six years immediately proceeding the 
coming into fuice <»f the amending act 1889. Tht 
SIX years may be referred to any period between 
the date of the settlement and the commencement 
of the amending Act. Salig Ram Sukal v 
Kanhaiya. 11 C P L R 13. 

26. — B. 3, cl. (11) Expl. 1 —Land originally 
sir in occupation of proprietor of another share — 
Loss of character of land as sii. 

Land which was originally ,\(r can lose iis 
ii;* character under explanation 1 of cl. (11) of 
s. 6 of t-he act for want of occupation by the 
proprietor of the share in which it is situated, 
when it is let to, and is occupied by, the prc« 
prietor of another share. Thakus? Hazari Sing 
V Jsgat Singh. 7 C P L R 54. 

Notes.— Ref: 7 0 P LR 137. 

27. — S. 3 (11), (b)— Ryoti land— Continuous 
occupation for 12 years— Conversion as sir-land 
-Non-occupation— Cessation as sir land. 

All ryoti land which by continuous proprie- 
tary cultivation had become sir before the Aqt 
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was amended by Act XVII of 1889 and whicb ^ 
on the 29th October 1889 was unoccupied by 
the proprietor ceased to be si/‘. On the contrary 
land which had been cultivated by the proprietor 
for 12 consecutive years and which was on the 
above date in his occupation became sir land 
notwithstanding the fact that the sir-righU 
which had previously accrued might have been 
temporarily extinguished by subsequent inoc- 
cupation for six consecutive years 

Lain Ganesh Pi^asad v Mt Nartoadia. 

11 C P L R 20. 

28. — S. 7 — Notification of Chief Commissioner 
finding date for payment of rent— Applicability 
to rents payable in kind. 

The courts in the Central Provinces would be 
bound to take Judicial notice of the Chief Com- 
missioner’s notification issued in accordance 
with the provisions of s, 7 of the Tenancy Act. 
But the notification of the Chief Commissioner 
fixing the 1st, January as the date for the pay- 
ment of an instalment of rent is not applicable 
to the case of a rent payable in kind and payable 
in a sort of grain which is not harvested tiU some 
month later. MuknndRam Snkal v Mtirli. 

8 C P L R 7. 

29. — S. (28) — Status of Malgu/ai after pur- 
chase of Malik Makbuza holding. 


Central Pro. Tenancy Act XVII of 
1889 

A tenant does not by sub-letting his holding 
become liable to ejectment. He remains the 
tenant of the field and responsible for the rent te 
the landlord. S. 34 of the Act shows that a tenant 
shall be considered to have surrendered his hold- 
ing only when he has left it uncultivated and the 
rent unpaid for a period of 2 years. 

Sambhu v Sitaram. 4 C P L R 107. 

Notes —Kef: 9 C ? L R 86. 


32 — S, 34— Temporary absence of tenant — 
Arrangement made for cultivation -Land not left 
uncultivated within the meaning of. 

Where a tenant arranged for the cultivation 
of his holding during his temporary absence from 
the village and had no intention of surrendering 
his holding he cannot be said to have left it un- 
cultivated within the meaning of s. 34. (1 C P 
L H 114, 4 0 P L R 107, Kef ) Ramsaran v 
Padrao Chamar. 9 C P L R 86. 

S3, — S. 34 — Dispossession by landlord of 
minor heir of occupancy tenant— Applicability of. 

S. 34 cannot be applied to a case in which 
the landlord himself prevents the minor heir of 
an occupancy tenant or his guardian from culti- 
vating his land, when he wishes to do so, (2 O P 
Ti R 6 Dist). Daolat v Chitoo. 9 C P L R 1, 


Where a Malgu^ar purchases a Malik Mak- 
bnza holding he ceases to be a Malik Makbuza 
of that holding after the purchase, (n C P L R 82 
Govind Rao v. Bapu. 

6 C P L R 107. 

Notes.— Diss: 4 K L R 2. 

50. — S. 33 — Gift without donee being placed 
in possession — Claim of donee supported by 
donor— Validity of gift as against person claim- 
ing adversiy to both donor and donee. 

Where a donor supports a gift, it does not 
become invalid, by reason of the fact that the 
donor has not delivered possession to the donee, 
at against a person claiming adversely to both 
the donor and the donee. (11 Oal 121 Pol:; 1 
G P L R 41 Dist ) Kishan Rao Baiktinth Rao 
T Mt, Rukhma. 11 C P L R 11. 

51. — S, 14— Sub-letting bjf teq^pf— Ijabi- 

to ejectment, 

0 f 


84*. — Ss, 34, 43. 61 — Transfer of tenant right 
— Consent of landlord not obtained-Extinguish- 
ment of tenant right. 

The tenant of an ordinary or of an occupancy 
tenure cannoic make a valid transfer of his tenant 
right without the consent or the acquiescence 
of his landlord. The term transfer implies a 
passing from the hands of one person into those 
of another. When a tenant makes an ostensL 
ble transfer which has not the consent or the 
acquiescence of the landlord the transaction is a 
mere nullity and leaves the party in statv gm 
ante except for any remedy that the purchaser 
may have against the vendor. As the tenant- 
right cannot by such a transaction pass to the 
purchaser so it cannot pass from the vendor. 
Consequently a landlord has no right to posse- 
sion of the bolding as against the tenant merely 
on the ground that the latter has parted with his 
tenant right. The mere invalid tmn^r bl ^ 
pf !>« light (Jpeu ppt e3^j|;aiib %i! 
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there mast, in order to extinguish, be a 
complete abandonment of his connection with 
the land. Sonoo Patel v Sitaram. 

7 C P L R 45. 

Notes.-Hef; 13 C P L R 39, U C P L R 122, 

9 0 P L R 101, 8 0 P L R 46, 10 C P L R 
37;Diss: 15 (J P L R 17. 

35.— Ss. 54, 38, 43 61 — AYoidance of trans- 
fer by tenant— Right of tenant to he restored to 
possession. 

Where a landlord elects to avoid the sale 
®f a holding by his tenant and ejects the vendee 
the avoidance of transfer leaves the parties in 

quo ante and in the absence ot any ex- 
press or implied surrender on the part of the 
tenant either by agreement or by operation of 
law, the tenant is entitled to be restored to pos- 
session (7 C P L R 45, Fol: 24 Cal 212, Dist: 24 
Oal 132, Ref ) Chote Lai v Kaluratn. 

II CPLR122. 

RotCB. — Cited: 5 N L R 136. 

86.—S.36— Purchase of tenancy holding by 
lessee—Purchase enuring for benefit of lessee only 
during term of lease. 

Where the lessee of a village purchases the 
tenancy bolding during the currency of hi^ilula 
the purchase enures only for the benefit of the 
proprietor and does not enure for the benefit of 
the lessee beyond the terra of his lease. {5 C P 
L R 106, Dist: 8 C P L R 74, 17 W R 274, 25 W 
R 603, Ref.j Dwarka Pershad v Tulsee Ram. 

10 CPLR103 

NotCS.-~Appl: 14 C PL R 169. 

37.— S. 38— -Assignment by lambardar of his 
rights and interests— Lambardar no longer land- 
lord. 

Where a lambardar assigned away all his 
proprietary rights and interests he no longer 
continued to he a landlord within the mean- 
ing of the Act. Gopal v Bhojraj 

11 C P L R 19. 

3g,-_Ss. 38 and 43— Bight of Hindu widow 
to dispose of occupancy holding inherited from 
her husband. 

The words “shall devolve as if it were land’’ 
in 88. 38 and 43 of the Act imply that the devo- 
iff to hf ?egi|.J^te4 §ubjea|i tp t^e |est):le- 
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tion in s. 43 as regards collateral heirs by the per- 
sonal law of succession which governs the per- 
bons concerned. Consequently a widow inherit- 
ing an absolute occupancy holding from her hus- 
band does not obtain such an interest in it as to 
enable h^r to alienate it to the prejudice of her 
husband’s next male heir.(2 G P L R 167,Appr.) 
Fakipa v Hafi. 6 C P L R 135. 

Notes.-Fol: 5 N L R 172; Disc., 6 H L R 
103,Ref:15CPLRb9. 

39. — S. 38 — Transfer of holding by tenant — 
Possession hy landlord— Right of transferee to 
eject landlord. 

Where a tenant left his holding uncultivated 
and the landlord entered upon possession, the 
landlord could not be ousted at the instance of a 
transferee from the tenant, where such transfer 
was void as against the landlord. (11 G P L R 22, 
24 Cal 212, Ref.) MuHidhep v Phulchatid. 

11 CP LR138. 

Notes.-— Exp], 17, C. P L, R. 29. 

40. — S. 38 — Sale by Collector of absolute oc- 
cupancy holding in execution— Necessity for 
giving noti(‘e to Malgu/srof intended sale-Valid- 
ity of sale without such notice. 

The Collector is not required to give the Mal- 
guzar notice of the intended sale of an absolute 
occupancy holding in execution of a decree and 
an omi'ssion to give the norice does not render 
the sale invalid {,3 C P L R 1 Not Fol.) 

Laxmikant Rao v Kalloo Singh, 
10 C P L R 76. 

Notes-— Ref, 6 N L R 69. 

41. — S. 38 — Transfer of bolding by tenant 
without landlord’s consent not void but voidable. 

A tranaler made by a tenant of his holding 
without the consent of the landlord is not ;>^hso- 
lutely void, but is voidable at the election of the 
landlord and does not amount to a surrender of 
the tenancy (1 0 P L R 23 and 48 Appr; 7 0 P 
L 0, 46, Dist.) Ganpat Rao Rangrao v KeshaT 
Rao lalguzar, 10 C P L R 37. 

Notes:— Ref, 17 G P L R 5; 14 C P L B, 182; 

Expl, 17 0 P L R 17; Appl 2 N 

1 Oited, f N L lOS.) 


1 ^ 2 ,] 


DKSAI’S OBNT. CIVIL DIGEST 1811-1912. 1222 


Central Pro. Tenancy Act XVII of 


Central Pro. Tenancy Act XVII of 
1889 -Gontd, 


42.~S. 0^8 Purchase of absolute occupancy (2) the mortgage should be split up in proportion 
holding by landlord from tenant with knov/ledge to the value of each of the holdings mortgaged. 


that mortgagee from tenant has obtained posses- 
sion under foreclosure decree— -Eight of landlord j 
to recover possession from moitgagee. f 

Where a landlord knowing that the possession 
of an absolute occupancy holding has passed to 
a mortgagee of the tenant under a foreclosure 
decree chose to obtain a purchase of the holding 
from the tenant, be could not succeed in a suit 
for possession against the mortgagee, inasmuch j 
as be did not avail himself of his light to claim 
pre-emption but chose to pay the entire price to 
the tenant. (18 All 351; 5 0 P L R, 125, (> 0, P L 
R, 131, 7 0 P L R, 89, Ref.) Seth Lakhmi- 
chand V. Thakiip Raghuraj Singh. 

12 C P L R 127. 

43. — S,38 — Usufiuctuary mortgage by tenant 
without landlord’s conaont— Right of landlord 
to claim pre-emption. 

Where a tenant mortgaged with possession 
his absolute occupancy holding without giving 
notice to or obtaining the consent of tlie malgu- 
zars the latter cannot sue for pre-emption. 
Madhosingh v Tikaram, 9 C P L R 91. 

44. -— S. 38 — Right of some co«sharera to ob- 
tain mortgage from tenant without consent of 
other co-sharers— See* -Co-sharers -Enjoyment 
of property of Oo-sharers. 

11 C P L R 144. 

45. — S. 38— Applicability to mortgage execu- 
ted before Act came into force, 

Mortgages executed before the Act came into 
force are also governed by the provisions of s, 38 
of the Act. (I 0 P L R 102; 6 C P L R 10, Fol,) 
Ramchand y Mt Kashi Malguzarin. 

9 C P L R 30. 

3S (2)— Mortgage of several holdings 
—Ascertaining value of mortgage for purposes 
of- 

Whei'e an absolute occupancy tenant mortga- 
ged his holdings in two villagt^^s to one and t he 
^ame person for the purpose of ascertaining the 
yalue of the mortgage within the meaning of s, 38 


Beni Parshad y Dharamdas Kalai*. 

IICPLR, 17. 

47. — S. 38(2,4, 5) —Mortgage by absolute 
occupancy tenant-Consequences of landlord not 
purchasing holding. 

So far as s. 38, cl, (5) of the Act as amended by 
Tenancy Act XVII of X889 lays down that when 
the right of an absolute occupancy tenant is fore- 
closed the landlord shall have a right of pre-emp- 
tion it clearly refers to the foreclosure of such a 
mortgage as might be made under cl. (2) without 
notice to the landlord. In the case of other mort- 
gages the landlord has the option under cl.(4) of 
purchasing the holding and if he does not care to 
do so the mortgage holds good and the landlord 
cannot afterwards if it is foreclosed raise any ob- 
jection. Gopalji Joshi v Holu. 

5 C P ,L R 65, 

Notes:— Ref: 6 0 P L R 131, 6 iN L R 69. 

48-49.— S. 38 8ub-s. 7— Mortgage of absolute 
occupancy holding with notice to landlord-Pos- 
session of mortgagee under foreclosure decree— 
Right of landlord to sue for possession. 

Where the tenant of an absolute occupancy 
holding m^'rtgaged his holding without motice t« 
the landloid, although the proportion which the 
sum for which the mortgage was made bore to 
the rent of the holding Was such that without 
such notice the transaction was void as against 
the landlord under the provisions of sub s, 7 of s. 
38 of the Act and the mortgagee was placed in 
possession under a foreclosure decree the land- 
lord was entitled to recover possession ftom the 
mortgagee. Punjaji v Bchanlal Gtlalheliaiid 

f C 3P L It 131. 
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Kotcs:— Ref; 12 0 P L R 127; 6 H L E 69. 

50. — S. 39 — Non-feasance-Liability of Muni- 
cipal Committee. 

tinder the Act no statutory liability attaches to 
a Municipal Committee in the Central Provinces 
for any act of non-feasance. (U Mad 386 Ref,) 
Municipal Committee of Nagpur v Shpimant 
Naoloji Rao Gujar, 11 C P L R 35. 

51, — 'S. 40 — Rent a first charge- — Bight to 
realize rent by sale of holding. 

What is meant by the rent being a first charge 
on the holding is simply that so long as any 
rent remains due on the holding the landlord has 
right to realize the rent due by the sale of the 
holding in preference to any other creditor and 
that that right is not affected by any sale or trans- 
fer of the holding. (15 Cal 492, 17 Cal 301, 1 U 
P L R 16 Ref,) Bhaoo Patel v Raja Raghoji 
Rao Sahib Bhonsle. 10 C P L R 48, 

Notes:— Ref : 16 C P L R 52. Doubted 11 C P 
L R 96. Bel on; I N L R 117. 

62 — S. 43 — Mortgage of proprietary share and 
sir land — Sale of proprietary share for arrears of 
revenue— Mortgagor becoming occupancy tenant 
of sir land— Foreclosure of mortgage— Suit for 
ejectment by purchaser— Right of mortgagee to 
resist claim. 

Where a proprietary share in a village together 
with certain sir land were mortgaged and the 
proprietary share was subsequently sold for arreais 
of revenue, the mortgagor becoming occupancy 
tenant of his sir land, the mortgagee, who later on 
foreclosed his mortgage and got possession of the 
land, could not resist the claim of the purchaser at 
the revenue sale to eject him. (HOP L R 133. 
24 All 538, AppL) Harikrishna Brahman v. 
Jaideb, 17 0 P L R 33. 

53— S. 43 (2)— Tbekadar— Powers of, in the 
absence of restrictive conditions in lease. 

In the absence of conditions in the lease res- 
tricting hiB power a tbekadar of proprietary rights 
would have all the powers and privileges that a 
landlord would have under the Act in respect of 
his tenants. Lachman v. Nanhusing, 

8 CP LR3a 

Notes-Obs., 15 0 P L R 17. 


Central Pro. Tenancy Act XVII of 
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54 , — s. 51 — status of ten’aiits holding lands 
prior to Act came into force. 

The operation of the amend raent in the above 
section of the Act which was effected by s. 12, 
Act XVI 1 of 1889 was intended to be retrospective 
and ihose who held as ordinary teTiants when the 
amendment came into force became sub-tenants 
but those who had held their holdings for more 
than 12 years when the Act came into fwce 
acquired rights of occupancy and could not be 
ejected as sub-tenants. Shcoram Brahmin v. 
Raghoba, 6 C P L R lOi. 

Notes— Ref., 16 C P L R 41, 7 0 P L R 45 ; 

Fol: 12 O P L R 132. 

55 — 51 ^ amended by Act XYll of 1889 
— Ejectment suit byMahk Makbuza — passing of 
amendment during pendency of suit — Suit 
governed by amendment. 

Where during the pendency of a suit by a 
Malik Makbuza to eject a person from his holding 
the amendioff Act XVII of 1889 was passed, the 
rights of the parties could not, according to the 
general principle applicable to such cases,be govern- 
ed by the law as it existed when the action be- 
gan, for the amending Act clearly showed an inten- 
tion to vary the lights of parties with retrospec- 
tive effect, the object of the amendment being pre- 
vention of creation of tenant right in Malik Mak- 
bu/a lands. Raoji Ralai v. Eshwardas Mar- 
wan, 7 C P L R 10. 

56 — Ss. 67 to 60— Necessity for agreement 
being made by tenant in Court — No recognition of 
private agreement. 

The intention of the Legislature is to give the 
benefit of the protection afforded by s. 60 of the 
Act only where the agreement has been made by 
the tenant in Court either by the presentation of 
written statement under sub-s. 1 of s. 67 or by a 
statement made in Court and recorded by the 
Court under sub s. 1 of s. 58, except in the case of 
an ejectment decree which has become void by 
default of the landlord under sub-s. 2 of s, 69. A 
private agreement is not recognised at all. 
Raghtinath Row v Mt Chandni, 7 C P L R113. 

57— b. 61— Assisting a tenant in cultivation 
and receipt of produce not eonstituting co-sbarer# 

Where some persons assist a tenant in the 
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actual cultivation of the land and receive a por- 
tion of the produce for thtir pains they are not by 
that fact made co shaicis under s 61 of the Act. 
The term“co sharer” implies an interest of the same 
kind as that of the tenant. Basora v. Jugal 
Kisbope, 6 C P L R 116. 

Notes— Ref.- 12 0 P L R 119, 1 N L R 178. 

58. — Interest absolutely within discretion 
of Oourt. 

8. 70 of the Act leaves the question of the rate 
of interest that may be allowed to the plaintiff in 
a suit for arrears of rent absolutely in the di‘«cre- 
tion of the Court. Ampitt‘ao Meghe v. Baliram, 

8 CPLR9. 

59 — S. 71 — Suit for rent against defendant as 

sub-tenant— Defence of direct tenancy from 

f landlord — Appealability of decision adverse to 

I defendant, 

I Where the plaintiff sued the defendant as his 

sub-tenant for rent and the defendant pleaded 
that he was the tenant ot the holding in question 
directly under the Jlalyiriar an appeal lay from a 
decision adverse to the defendant, as the matter 
related to contiicting claims to the land, notwith- 
standing widow, she is only a collateral relative of 
her brother, who was the last full heir. Mt 
Salita V. Sitaram, Zamindar, 6 C P L R 138. 

Notes— Eef; 15 0 P L E 89; Pol: 5 N L B 172. 

60— S. 71 — Transfer of holding by tenant 

I without landlord’s consent — Remedy open to 

I landlord. 

^ Where a tenant transferred his holding with- 

i out the landlord’s consent under s. 71 of toe Act 
of 1898 the landlord could apply to the Revenue 
Divisional olfficer for possession but could not sue 
I in the Civil Oouit for declaration of title and 

possession, 14 Cal 644, Dist; 13 0 P L R 143, Ref. 
Dayajpam Patel Lodhi v. Shaligram Lodhi, 
16CPLR135. 

61. — Section 81 — Agricultural Tenancies — 
Ordinary tenant — Limitation. 

The 0 P. Tenancy Act applies to every sort 
of agricultural Tenancy in the Central Provin- 
ces, Agricultural tenants seem to be exhaustive- 
ly divided into 6 classes by S, 4 of the Act, the 
last clause that ordinary tenants comprising 
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all tenants who are not included in somfc one of 
the other classes specified in the section. The 
mere fact that by a special oontract a tenant is 
freed from some of the condaions which but, for 
such a contract would regulate his tenancy does 
not prevent lum from being an ordinary tenant. 
Thus a tenant holding under a perpetual lease at 
a fixed lent is an oidmary tenant and if ejected 
by his landlord, he must sue within two years as 
provided in section 81 of the C. P- Tenancy Act. 
8 C P L R 33 Di&t.Durga Patel v Ganpati Patel. 

9 C P L R 27. 

Central Provinces Tenancy Act 
(XI ofl898\ 

1. — Transfer by occupancy tenant — No for- 
feiture of holding 

Where an occupancy tenant sold his holding 
without Die consent of the landlord the ssle did 
not entail a forfeiture of the holding. 24 Cal 212 
Dist, 

Anant Ram v Bhopat Singh, IS CP L R 89. 

2. — Anything required by Act to be done by 
landlord— Persons who should do same, — 

In the absence of any special arrangements 
to the contrary anything which the Tenancy Act 
requires Or authorises a landlord to do must be 
done either by all the co sharers acting together 
or by an agent authorized to act on their behalf. 
Gopal Ramkrishna v. Goyind Pandurang 
Rangari. 13 C P L R 113. 

Notes.— Eel on 2 N L R 45 j Ref., 4 N L R 
45, 2 N L R 108. 

2 A. — Central Provinces Tenancy Act (ZI of 
1898) — Landlord and tenant- Co-sharer landlord! 
—Ejectment suit for— Right to sue alone: — 

Under the Central Provinces Act, a lambar- 
dar is not alone entitled in the absence of the 
other co- sharers, to bring a suit for ejectment. 
He is not an agent for the co-sharers for any 
other purpose than that of representing them in 
their dealings with Government. Nilmoni 
Gountia v. Jogendfa Gotintia. 

12 C L J 104«37 Cal 694. 

3. — personal remedy and real remedy. 

A landlord has in case of arrears of rent a 
^yersmdl remedy, against the tenant based on 
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conferact, and a real remedy against, the holding. 
A suit for thft personal remedy can only be main- 
tained against the tenant or some representative 
personally liable to pay the arrears. A suit for 
the real remedy follows the land, and lies against 
whomsoever, having any interest in such land 
irrespective of any representation of the default- 
ing tenant. The real remedy is enforceable by 
a suit for sale under S. 100 of the Transfer of 
Property Act. 

The personal remedy is governed by Art 110 
of the Limitation Ac<', and the real remedy by 
Article 132. 

A suit against persons, to whom the tenancy 
is transferred by a private sale binding on the 
landlord, being a suit to enforce the real remedy 
is governed by Art. 132 of the Limitation Act. 
(7 All 502 (P C) Bef; 3 N L 81 Diss; 16 0 P L B 
52; 26 All 138; 26 All 82; 29 Mad 305 List; 26 
Mad 730 (733); 13 G P L B 9; 9 OP LB 113; 
14 0 P L R 17 Ref.) Siagai Murlidhai* v. Lala 
Premnarain. 3 N L R 164. 

* ' 

4. — Ss. 2 and 41— Holding, nature of— Parti- 
tion of holding, effect of— “devolves,’’ effect of. — 

A holding, under S.2 (3), Tenancy Act, 1898, 
is, by its very delinition, a parcel of land held 
under one lease or set of ooiiditions and is in- 
divisible and cannot be affected by acti'^n to 
which tlie tenants alone are parties. Even i! it 
were ancestral property in the lands of a father, 
and his son should acquire rights in it by birth, 
the son eould not enforce a partition so as to 
bind the landlords to recognise each share as a 
separate holding. 

By virt ate of S 41 (i) Tenancy Act, the right 
of an absolute occupancy tenant “ devolves as if 
it were land” and the use of the word “devolves 
appears by necessary implication to exlude, for 
example, the taking by survivorship which oh 
tains among Hindus in respect of joint ancestral 
property. (1 W B 10 and 8 Gal 118 relied on; 
1 0 P h R 57 and 13 C P L R 137 PLl. U 0 P L 
B 144, ref to). Faacham Singh v Nankoo 
Singh. ; 3HLR18,2. 

5. — Settlement record, presumption, evidence 
— Central Provinces Tenancy Act (XI of 1898), 
Sec, 2 (10)— Holding of a survey number. 


Central Pro. Tenancy Act XI of 

The entry in the settlement record is not 
conclusive; it is only a matter of presumption. 

The holding of a survey number in section B 
(10) Explanaticn 11 of the Central ProvinceB 
Tenancy Act has reference to the holding when 
the proceedings in a Civil Court are initiated, 
and it cannot avail a person that in a subse- 
quent settlemeut he was ree.orded as a tenant. 

Puf kbit Panda v Ananda Gaontia. 

8 C L J 1I6«12 C : W N1036. 

6. — Tenancy Act (C P) Remission or suspen- 
sion of rents— Payment of thekajama— Whether 
relieved or not— Intention of parties. 

In the abseriee of a general or special order 
by a Revenue Officer under foub-section 6 of ». 

18 Tenancy Act, a Thekadar is not relieved from 
payment if thekajama — merely by reason of the 
fact that an order passed under Sub-sec. (1^ 
certain rents have been remitted or suspended. 
The liability or non-liability for the payment of 
th oka- jam a under such circumstances depends 
entirely upon the intention of the parties at th® 
time of making the contract. Raja KishoFC 
Singh V. Seth Jaith Mai, 14 C P L R 138, 

7. — S. 35 — Surrender of holding by tena^pt— 
Necessity for registration of. — 

A surrender such as is referred to in s. 35 of 
the Act (1898) does not require to be registered. 

9 n P L R 122, Bef. Trilochan Gaontia v. 
L^chman Padhan, 14 C P L R 29. 

8— Ss. 38 and 41 (3) (b)— Meaning of the 
word ^permit’ in s. 41 (3) (b). 

The legislature, by enacting and re-enacting 
S. 38 of the Tenancy Act, 1883, intended to cut 
down, not the landlord’s, but the absolute occu- 
pancy tenant’s rights. The word ‘permit’ in s, 
41 (3) (b) should be interprAted as merely equi- 
valent to ‘suffer’. Where an absolute occupancy 
tenant intends to transfer any right in his bold- 
ing by sale and gives to his landlord a written 
notice of his intention, the landlord does not, by 
reason of his inaction for one month after receiv- 
ing the notice, forfeit the right to recover aa ; 
amount equal to the rent of the holding for one :: 
year. The Select Committee’s reports on an j 
Indian P)iil may be referred to, te ascertain the 
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fited thereby, unless be is in the position of 
cestui qne trust 11 0 P L R 108, 14 0 P L R 22 
Fol. Budha v Atma Ram. 3 N L R 111. 


Central Pro. Tenancy Act XI of 
1898 -Ooiua, 

0 hjset of the corresponding Act. 22 Cal 788 (790) 
17 All 498, 24 Bom m. 25 Pom 209, Ref.‘ 

Setli Gangabislian ? Balmukmnd. 

3 N LR40. 


9— S. 41 — Transfer contrary to — Voidable. 
Any transfer made in contravention of the 
provisions of s. 41 of the Act is voidable at the 
instance of the landlord, fl G P L R 53, 132, 
Ref.) Mt Tulsa v Mt. Da soda. 

15 C P L R 173. 


10 — S. 41 — Legality of notice by tenant re- 
quiring landlord to purchase holding in eight 
days. 

A notice by an absolute occupancy tenant re- 
quiring the landlord to purchase his holding 
within eight days is not bad in law. (3 C P L 
E 1, Ref.) Bharat Singh v Dhansingh. 

14 C P L R 162. 


It— -S. 41— Sub-section (3), clause (a) Expres- 
sion “claim to purchase.” 

The expression “claim to purchaso” in sec- 
tion 41 — Sub-section (3) clause (a) of the Te- 
nancy Act implies a claim of such a nature as 
would sustain a suit for specific performance by 
the tenant should the landlord subsequently re- 
sile from bis agreement to purchase, 14 C P 
L R 162, Appr: Kodu Buksli v. Bishun. 

2NLR27. 


12 — S, 41 (3) (b)— Suit for rent by the Mul- 
gumr— Purchaser from tenant not liable in a suit 
for a simple money decree. 

In a suit by a Mulguzar, under s. 41 (3) Cb) of 
the Act, for the recovery of one year’s rent in 
which an absolute- occupancy tenant and his pur- 
chaser were made defendants, and where no at- 
tempt was made to make the rent a charge on 
the bolding held that as the suit was for money 
only, no decree could be passed as against the 
purchaser. 

Hdd^ also that, even wber6 there is contract 
between the vendor and the- purchaser, to the 
effect that the purchaser must pay the year’s 
rent, the Mnlguzar, being a stranger to the con- 
sideration, cannot enforce performance of the 
Gontraot by an action thereon in his own name, 
although he is the person intended to be bene* 
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16 - Ss. 69 and 60. 

Although the tenant of a juahJi maklniza is 
ityled a sub-tenant in S. 59 of the Tenancy Act, 
he is a sub-tenant with a difference. He is a 
sub-tenant, in that he does not possess the pri- 
vileges of an ordinary tenant, but his landlord 
if not a lessee, but the owner of the land. A 
malikmahlntMhd.^iw liberty to transfer his 
right and the sale of his rights is in no way ana- 
logous to an alienation by a tenant and does not 
necessarily determine the sub-tenancy. The pur- 
chaser can elect the tenant of malik nuMuza 
only in circumstances which the original malih 
maJibura could have ejected him. 6 0 P L B 92; 
93, 11 0 P L R 5 ; 12 G P L R 158 Ref : 
Shamlal v Kanhai Lai. S N L R 162. 

17 - — Ss. 70 and 46 of the Tenancy Act— Oo- 
iharer. 

The term ‘co-sharer in the holding’ as used in 
Sections 46 and 70 of the Tenancy Act is equi- 
valent to co-tenant of the holding. 8 C P L 
Ell ;60PLRn6 Ref: Deochand v Moti 

IN L R178. 

ig— .g, 70 (now 80 of 1898) Special Contract 
bo pay interest. 

There is nothing m S. 80 of the Tenancy Act 
which prevents a landlord from recovering inter- 
est on airears of rent at any rate which may 
have been agreed upon by the tenant. Kunj 
Behari Lai v Gabpu Kurmi. 16 C P L R 48. 

19— S. 81 (b)-— Suit for rent— Claim of third 
party set up — Second appeal. 

Where in a suit for rent the defendant pleads 
that the rent of the land is payable to a third 
person and such third person is not made a party 
to the suit, no second appeal lies from a decision 
passed in the suit, inasmuch as no question re- 
lating to a title to land as between parties hav- 
ing conthctmg claims thereto is determined by 
the judgment therein. (7 Oal 330, 8 Oal 712 Ref.) 

Hemraj Askaran v Kanhailal. 

14 C P L R 81. 

20— -S 85— Recorded tenant, decree for arrears 
of rent obtained against, ejectment in execution 

fl-fofWtws of the eotire boWiPf). 


Central Pro. Tenancy Act XI of 
1898 ~Gont(l„ 

The lands in dispute formed the occupancy hold- 
ings of one J, who died leaving two sons, the 
plaintiff K and another Gr. The fields were re- 
corded in the name of G alone and in execution 
of a decree for arrears of rent obtained against 
him by the malguzar, the defemlant in this case, 
G was ejected from the holdings. Thereupon, 
the present suit was instituted on hthalf of the 
other minor son K by his mother as next friend, 
on the ground that he succeeded to the holdings 
jointly with G on the death of his father, that 
he was not a party to the suit for arrears of rent 
and was not therefore bound by the order of 
ejectment. it was clear that, had the 

holding in the present case been sold in execu- 
tion of a decree for arrears of rent obtained 
against G, the title of the purchaser could not 
have been questioned by the plaintiff K. (10 Oal 
996, Ref ; 26 Oal 396, 2fi Cal 077, 14 Bom 597, 
Fol ; 1 0 W N 608, Dist.), and on principle, no 
distinction could be made between a case of sale 
and one of ejectment The decree was a decree 
against G as a manager representing the owners 
of the tenant rights, and the subsequent eject- 
ment G was constructively also an ejectment of 
the plaintiff K. Kiean Kunb v Raghunath 
Kalap. 2NLR101. 

21 — S. 92 — of Act XI, of 1898— Jurisdiction 
of Revenue Officers. 

The summary jurisdiction conferred on a Re- 
venue Oflicer by S. 92 of the Tenancy Act is res- 
tiictedto cases in which a tenant has been eject- 
ed by his landlord. L R 22, I A 107, Ref: 
Khandoo Teli v Kaloo Gond. 16 C P L R 70. 

Ref; to, in 16 CP L E 14S. 

22— S. 94 — Suit by a trespasser—Application 
of b. 94, 

The special period of limitation prescribed by 
s. 94 {1} of the Tenancy Act is only applicable 
where the tenant’s ouster is effected by the land- 
lord hunself or by some one acting in concert 
with him or at his instance. A trespasser cannot 
by subsec [uently faking a settlement from the 
landlord obtain the benefit of the special period. 
(16 0 F L R 145 Fol. 16 0 P L R 126 ; and 29 

Oal 610 Ref;) P|nabandhu y pukhti 

J V P 78| 
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2S — LimitatioH-Sppcial period of limitation — 
faction 94 — Tenancy Act— Suit by tenant aga- 
inst one who ousted him. 

The special period of limitation prescribed 
by S.94 OPT Act applies to a suit instituted by 
a tenant against a defendant who has ousted him 
and who after such ouster has taken a settlement 
from the landlord. 16 Cal 317 k 450 j 16 Cal 
741 ; 17 Cil 926 , 24 Gal 40 ref. to. 

Behidin Kalar v Hari 15 C P L R 125. 

24 — S 94 (.^), proviso-- Retrospective opera- 
tion — Applicability to rent suites. 

The proviso to S. 94 ^ 3) of this Act is retros- 
pective, and governs all rent suits to which its 
terms are applicable from the moment of its 
enactment ( 6 M I A 109, 17 Bom 289, 13 C P 
L R 143, 16 Cal 741. 17 Cal 926, 6 Bom 26, 1 I A 
167, 38 Oal 27u Eef.) Shankargip v Ramchan- 
dra. 7NLR125. 

^—8. 94 (1) 0 P Tenancy Act 1898.— Suit 
by a tenant — Tenant other than an A 0 tenant 
—Possession of land— Ejectment by a person 
other than the landlord. 

A suit by » tenant other than an«absolute 
occupancy tenant to recover possession of land 
from which he has been ejected by a person 
other than his landlord, the landlord having had 
no hand in th** ouster, is not governed by S. 94 j 
(1) of the CP Tenancy Act, 1898 15 0 PT..Br 
125; 29 Cal 610; 24 Cal 40; 20 Oal 609 at p 628; 
27 Oal 732 at p 758; 23 Cal 55 at p 59; 22 Cal 
788; 21 Gal 732; 14 Cal 176; at p 183; 16 0 P L 
B 70 Ref to. Sonsa Chainar V Puransingh 
Rajput. 16 C P L R 145 

Notes Fol. k Ex; 1 N L R 73 (1906). 

26— Tenancy Act X4 of 1898— S, 95— Fix- 
ation of rent — Apportionment. 

Apportionment of rent fixed already is not a 
fixation or alternation of rent within the mean- 
ing of section 96 of the Tenancy Act Piare v 
Oopal. 15 C P L R 37. 

Ceremonies. 

See(l) Hindu Law— Adoption— Benuiaites 
for 4doption— Ceremonies. 

0 Mahamedan Law — Pre-emption-^ 
Ceremonies. 

IT a a 78 


Certificate. 

Certificate under Sec. 600 C. P* C. (1882) 

1 — “Otherwise fit for appeal” — Certificate. 

in considering under what section of the Civil 
Pro. Code the certificate of fitness was given by 
the Court, it is the certificate itself which has to 
be looked at and not the order for the certificate. 

In granting a certificate under sec. 600, Civ. p. 

C , the Court must exercise its judicial discretion 
upon the matter. Unless the certificate upon 
which the leave to appeal is based is in such a 
form as to justify that leave, the Court must find 
that leave was not properly given and the appeal 
must he dismissed. L R 27 I A; 11; s. c 5 0 W N 
193 (1900), referred to, Radha Eriehn Bts v 
Rai Krishn Chand (P. C.) 5 C W N 680. 

Certificate under Public Demands Recovery 
Act 

2— Certificate, validity of— Service of notice — 
Limitation, suit to set aside a sale in execution 
of a certificate- Civil Procedure Code (Act XIV 
of 1882) Sec. 244. 

Under the Public Demands Recovery Act (1 of 
; 1895 B. 0. ) as amended by Act lof ( 1897 B 0) 
section 19, section 2i4 of the Code of Civil 
Procedure is applicable and bars a separata 
«u]t when the only grounds alleged for 
setting asido a sale ,are irregularities not in 
the proceedings anterior to decree or in the decree 
which is sought to be executed, but in ‘the exe- 
cution proceedings subseqmnt to decree. 

The law has changed subsequent to the deci- 
sion of the cases of Taruc'k JSazm r. Bihear 
Ab amlAanhi J)as \ .Iiam Holam Sahn. 

^emUei — 

The mere fact that a greater sum is claimed 
aa due in the certificate, than what is really due 
does not make the certificate and notice bad and 
does not prevent the running of time against the 
debtor provided that the notice was duly served. 
In serving the noitce the procedure prescribed 
by section 31 should he strictly followed. Umed 

AH Bhuya v Raj Lakshmi Bebya. 
S8 Cal 84=10 C WN 180=10 L / 888. 

Notes.— Dint.- 32 Cal 1130=1 0 L J 6*2. Not 
Fol; 34 Cal 787. Fol; 6 0 1^ J 686. Bef; 
5 0 Tj J 696 F B; 23S; 240 F B; 11 C W 
N 746; 34 Oa| 8U F Ej fo| 6 0 J m, 
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Certificate-Copy of. , 

1—0 P 0 S 244 applicability ot 

When the Copy of the certificate and the 
notice prescribed under Sec 11 of Act 1 of 1897 
(B 0) are issued and duly served, the certificate 
has the force of a decree, and sec. 19 of Act 1 of 
1895 (B 0) as amended by Act 1 of 1897 (B C) 
makes the provisions of sec 244 of the Code of 
Civil Procedure applicable to proceedings for 
enforcing the certificate, which bars a separate 
suit to set aside a certificate sale on the ground 
of irregularity, (« C W N 331 Dist ). 

Art 12(h), sch II of the Limitation Act appli- 
es to a suit to set aside such a certificate '»ale and 
the period of limitation is one year. 

Barhamdeo Narayain Singh v Bibi Rasul 
Bandi, 1 C L J 860«82 Cal 691. 

Notes— Doubt; 32 Cal X130«l 0 L J 612; 2 
C L J 604. Ref: 6 C L J 696 F B; 11 C 
W N 746; 756 F B; 6 C L J 240 F B; 34 
Cal 787; 811 F B. 

Certificate of Administration 1-217. 

(1) Certificate under Bombay Regulation 
VIII of 1827 & Act XIX & XX of 184.1 
1-15. ! 

1 Bom. Reg. VIII of 1827— Right of suit 
1 — 10 . 

2 Act XIX of 1841 11-12. 

3 Act XX of 1841 13-16. 

(8) Act XXVII of 1860 & VII of 1889 & 
Grant of certificate 16—35. 

1 Act XXVII of 1860 16—34. 

2 Act Vll of 1889 36. 

(8) Right to sue or execute decree without 
certifi<^&i® 86 — 87. 

1 Representative of deceased creditor, suit 
by 36 — 40. 

2 Adoptive son of deceased creditor 4 1 . 

3 Assignee of mortgaged property 42. 

4 Application for execution by legal repre- 
sentative without certificate 43—47. 

6 Hindu widow-, suit by 48. 

6 Recovery of property of deceased from 

party in wrongful possession, suit for 
49—60. ^ , 

7 Devisee under a will suit by 51^ 

5 Necessity of producing ctiWicattil 

9 Dismissal cl suit m ap- 

pliosttojl fW 1* Cjl,’ 


terlificate of Administralion-Conic?. 

10 Representatives of deceased decree- holder, 
right of, to execute decree 54. 
i 1 1 Application for execution of decree by 

heir of deceased decree-holder 65. 

12 Representative of assignee of debt by 
devise. Right of, to sue 66. 

13 Debt due to estate of deceased person- 
suit by legal representative 67. 

1 4 Debt due to estate of deceased person- 
execution of decree by representative 
for 58. 

16 Right of heir to sue 69. 

16 Succession Certificate Act VII of J1889, 
s. 4 60-87. 

(4j Issue of, and right to certificate 

88-145. 

1 Issue of certificate 88—94. 

2 Disretion of Court to grant certificate 
95. 

3 Right to certificate 96—143. 

4 Separate certificate to several heirs 144. 

6 Brother’s widow 146, 

(5) Nature &;form of certificate 146-T-lf2» 

1 Certificate for portion of property 146. 

2 Limited certificate 147. 

3 Certificate to collect fractionor share of 
debt 148-163. 

4 Joint certificate 164—161. 

5 Fresh certificate— Act XXVII of i860, 
s. 6. 162. 

(6) Procedure 163—179 B. 

1 Fvidenca improperly taken 163. 

2 Enquiry as to right 164 — 179. 

3 Succession certificate want of — objection 
first raised on appeal 179A. 

4 Suit by son of deceased unusufructuary 
mortgagee for amount due on mortgage — 
Certificate of heirship not-necessary 
179B. 

(7) Effect of certificate 180—197. 

1 Indemnity of debtors paying debts 
1^0—181. 

2 Bight of co-heir against holder of certi- 
ficate 182. , 

3 Adjudication of title 183—190, 

1 4 of certificate in subSeqiieiif suit 

' I A I ^ . Ift-lW, 
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6 Decision under Act XXVII of 1860, effect 
of 194. 

7 Power to negotiate Government secu- 
rities 196. 

8 Effect of certificate on title enactefl by 
will 196--197. 

(8) Cancelmcnt & recall of certificate 

198-212. 

1 Act XVII of 1860— Grant of certificate 
by High Court 198. 

2 Application for cancelment 199. 

3 Eefusal to recall certificate 200. 

4 Jurisdiction to recall 201. 

6 Eecall of certificate granted without 
jurisdiction 20i. 

6 Eecall of certificate of administration 
fraudulently obtained 203—206. 

7 Power to recall certificate obtained 
by fraud and raisrepresentation 207. 

8 District Court, Power of, to cancel certi- 
ficate granted 208. 

9 Suspension or recall of certificate 209. 

10 Eecflll of certificate granted without list 
of debts being filed 210. 

11 Eecalling certificate giound for 211, 

12 Cancelling great empowering person to 
deal with securities claimed by another 
212 . 

(9) Bombay Minor’s Act XX of 1884 

213-217. 

1 M cither ofjminor 213. 

2 Joint Hindu family 214—215. 

3 Certificate granted to Collector 216. 

4 Effect of certificate on adoption 217. 

Cerlificale of Administration. 

See Cases under appeal —Certificate of 

administra^-ion. 

—Application for.— 

See Limitation Act, 1877, art. 178. 

1 CERTIFICATE UNDER BOMBAY REGU- 
LATION VIII OF 1827, AND ACTS 
XIX AND XX OF 1841. 

(1) Bom Reg VIII of 1827-Rigbt of suit. 

jl^^guit to establish title under will. 

A plaintiff can sue to establish his title under 

a ii^thopt producing a certificate under 


Certificate of Adminislralion-UonM. 

(1) Certificate tinder Bom. Reg. VIII of 1827 
& Acts XIX & XX of 1841-Cwfd 

ulation VlII of 1827. 9 Bom. H O A C .^1, 
distiguished. Mafatlal Narandas v Bai 

Parson. 19 Bom 320. 

Notes.— Eef; 5 BomL R 646; 64.5. 

2— Certificate of heirship granted under 
Regulation Vlll of 1827 was not jprima facie 
evidence that the holder of it was t)he rightful 
heir of the deceased. The effect of such certi- 
ficate was merely to give security to persons in 
possession of, or indebted to, the estate of the 
deceased in dealing with such holder as the legal 
ti presentative of the deceased. Ramchandl'a 

Kulkarni v Vithoji vslad Malharji Patil. 

4 BomHCR ACm. 

Notes.— Fol: 10 Bom 449. Dist: 8 BH 0 R 
152 E B. 

3 — Effect of certificate under Regulation VI II 
of 1827, s. 7, cl. 2— Representative of estate.— 

A certificate of administration granted under 
Regulation Vlllof 1827 only indicates the person 
who for the time being is in the lagal manage- 
ment of the property in respect of which it is 
granted, but does not constitute the holder of the 
certificate a representative of the estate lor the 
purpose of distributing it amongst his no^siiarers. 

Keshav Jagannath v Narayan Sakharam. 

14 Bom 286. 

Notes. — Fol: 16 Bom 135, Ref: 6 Bom L 
R 355. 

4— Reversal of order-Payments made before 
reversal. — 

Where a widow obtained an order for a certi- 
ficate of administration to the estate of her de- 
ceased husband, which order was, however, 
reversed on appeal before the certificate was 
granted, it was held that payments made to the 
widow before the order was reversed wem 
unauthorized. Damodhai* Bnptiji Paclit:- 
parkar v Zinga Kom Kati4Iikft4 
7BomHCRACi3t 

4 

Notes-.-Ex. 8 B H C R 162 F B Fob Ref; P R 
H C R *37. I 

5_Payment of debts to supposed heiVs of 
deceased before grant of certificate of heirship^ I 

A defendant who is sued by the iiolde|p^ af 
certificate of heirship to a deceg^# BSidU 
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Certificate of Aclministratioii”<7«n«<i. 

(1) Certificate under Bom. Reg VIU of 1827 
& Acts XIX & XX 011841 — i^ontd. 

<|ebfc due from the defendant to the deceased is at 
liberty to show, notwithstanding the certificate of 
heirship, that he has paid the debt to the actual 
heir of the deceased before the grant of the cer- 
tificate. It will not, however, be siifhcient for 
such defendant to show that he has paid his debt 
^ a person whom he honci fide believed to be such 
heir. Pufshotam Mansukh v Ranchhod 
Pufshotam. 8 Bom fl C R A C 152. 

Notes.-Fol:8BHORO140, Bef: 7 Bom 
341 F B. 

6— The holder of a certificate of administrat- 
ion under Beg. VIII of 1837 of the estate of a 
deceased decree-holder is a transferee by operation 
of law of the decree within the contemplation of 
•. 232 of the Civil Procedure Code and can, there- 
fore, apply for execution of such decree, 

Khanderav v Ganesh Shrotri. 
P J (1887) 19=11 Bom 368. 

7— The words “may appoint” in s 9 of Beg. 
VIII of U27 are not merely permissive. The Di- 
strict Court cannot refuse to appoint an adminis- 
trator when the occasion arises. Shri Vishwam 

bhai* Pandit v Vasudev Pandit 
P Ja888) 63=18 Bom 37. 

8— Begalation VIII of 1827, Sec 4.-Cerfifica- 
^ of heirship based on adoption— Begular suit to 
prove adoption— Adoption— Application for certi- 
ficate of heirship. 

H applied under Begulation VIiI of 18P7 to a 
District Judge for a certificate of heirship to a de- 
^sed D under a registered deed of adoption by 
widow eieonted nearly fifty years after D’s 
death. The opponent claimed to be the heir and 
denied the legality of the adoption. The District 
referred the applicant to a regular suit to 
establish the validity of his adoption. 

Seld, in appeal, that the District Judge was 

bound to invesiigate the case, following the pro- 

c^ure laid down in Sec. i of Regulation VIiI of 

1827, and had no authority to dismiss the applj. 

^abli to 

^abhsh the validity of the adoption. 

Hansing y Bhaualng. p j iggg, p, ^gg. 

20 Bom 548. 

the appointed by 

the Court-Order to deliver property-fiegulation 
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Certificate of Aclnli^^stralio^->(7^??^^frf^ 

(1) Certificate under Bom.Reg. VIII of 1827 
& Acts XIX &XX oftB4il--Co/dd. 

VIII of 1827, Sec 9—* Determined” — “Finally 
determined”— Bight of appeal— Illegal order— 
Civil Pioeedure Code, Sec. 623 — Extraordinary 
jurisdiction. 

See. 9 of Begulation VilI of 1827 empowers 
the District Court to make an order directing the 
administrators appointed under the Begulation 
to make over the property, when “it has been de- 
termined” between the rival claimants who is the 
heir of the deceased, but to give full effect to 
the object of the Begulation, the word “deter- 
mined’ must be under-stood “finally determined*” 

Where the J udge considered that he was bound 
to make an order directing administrators appoint- 
ed under Begulation VIII of 1827 to make over 
the property of the deceased to one of the rival 
claimants who was judicially declared to be the 
heir of the deceased. 

Meld, that so long as the party, against horn 
thp decision in the matter of the rival claims was 
given, had aright of appeal, the order of the Ju- 
dge was one which he could not make under the 
Begulation, and that in exercising his jurisdiction 
under the Begulation he had exercised it illegally 
and that being so, the High Court had power, 
under Sec. 622 of the Civil Procedure Code to 
interfere in the exercise of its extraordinary Jursi- 
diction. Vishvambhar Pandit v Vastider 
Pandit. P J 1892, p 8, 16 BomJOS. 

IC. Certificates under Bombay Begulataon 
Act VIII of 1827 and under Act XXVII of 1860- 
Jurisdiction of Court -Foreigners residing abroad, 

Begulation VIII of 1827 looks simply to the 
locality of the assets as the giound of the Court’s 
jurisdiction to grant a certificate of administra- 
tion, and does not, like Act XXVlI of I860, look 
to the person, whose estate is to be administered. 
Where there are assets within a district, and cer- 
tain specified circumstances exist, a certificate 
may be granted. The appointment of an adminis- 
tration excludes all other representatives so long 
as it endures. 1 he authority of an administrator 
under S. 9 is the same as under S. 7. Under S 
3 of Act XX Vn of 1860 certificate can be grant- 
ed only for the estate of a British subject either 
resident within the District where the certificate 
is sought, or else having no fixed place of resi- 
dence* The Act does not make provision fe 
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Cerlificale of Administralion-C««<«?, 

(1) Cenifloate under Bom. Reg. VIII of 1827 
& Acts XIX & XX of 1841- (\mtd 
ministration of the effects of a foreigner domicil- 
ed abroad. Ibrahim AHkhan v. Ziaulnissa 
Ladli Begum. 12 Bom 150 = 1887 P J 167. 

Notes — Eef: 21 Bom 102. 

(2) Act XIX of 1841. 

11.— Sammary [procedure— Act XXVIl of 
1S60. 

A ( a Hindu) died intestate in December 1866 
lesTing his widow in possession of his property, 
moveable and immoveable. Ibe descent of A’s 
property was admittedly governed by the law of 
the Mitakshara. On the 19th January 1866, A’s 
nephew presented a petition to the 12illah Court, 
under Act XjX of 1841, denying the title of the 
widow, Upon this alone the Judge directed the 
widow to come in and show cause, which she did 
on the 2nd February following, A daughter of 
A on the 19th March presented a petition in op- 
position to the nephew’s claim for possession The 
nephew filed a reply. In the meantime, the 
widow applied for a certificate under Act XXVII 
of 1860, which was opposed by both nephew and 
daughter. The nephew also filed a cross- petition 
under Act XXVII of 1860. All these petitions 
came on by consent together for adjudication on 
a state of facta admitted by all parties through 
their pleaders, who also, by consent between 
themselves, submitted their view of the question 
of law to be decided on the Acts of 1841 and 1860. 
The questions so submitted were— (1) Did it ap- 
pear on the evidence that there was a separation 
between A and its nephew according to the Mitak- 
shara doctrine ^ (2) If the evidence j)er sc esta- 
blished a legal separation, was such separation 
negatived by certain admissions of A ’ The 
Judge refused the application of the widow under 
Act XXVII of i860, and granted possession to 
the nephew under Act XIX of 1841, The nephew 
was a man of substance, and able to bring a 
regular suit, and there was no evidence of posses- 
sion by force or fraud on the part of the widow, 
the only question being her right according to 
the Mitakshara Law. Meld that the Judge was 
in error in proceeding summarily und^r Act X IX 
of 1841 on the declaration of the applicant alone 
and without other enquiry, but that this defect 
was cured by the widow’s appearing. That the 
Judge ought not to have tried the cases under 
Aet XIX of 1941 and Act XXVII ofiseo to- 
gAer and on the same isshesi but the Ittdge 


Certificate of Administration-Cow/i. 

(1) Certificate under Bom. Beg VIII of 1827 
& Acts XIX & XX of Could. 

having jurisdiction over the subject-matter and to 
frame the issues, his order was not open to appeal 
or review. Jusoda Koonwur v Gowree Byj- 
nath Pershad. 1 Ind Jur N S 365 

6 W B Mis 53. 

12, — Curators Act XjX of 184 U Secs. J, 6, 6, 
7 and 8 — Title — Jurisdiction. 

The District Court appointed a Curator under 
Secs, 6, 6, 7, and 8 of Act XIX of 1841 without 
first determining the title? of the parties as requir 
ed by Sec. 3 of the Act, 

Meld^ there was nothing illegal in the exercise 
of the Court’s jurisdiction. Hassan Khatu v. 
Mahmad. p j 1894 p. 4. 

r3)Act XX of 1841 

13, — Order granting certificate Effect of. 

The effect of an order granting a certificate 
under Act XX of 1841 was not to establish a will 
incontestably agaiimt the whole world, or to pre 
vent a will from being impeached in a suit if tet 
up to defeat the rights of parties claiming under 
the Law of Inheritance. Mahomed Azeem- 
oolah Khan v Suhoodra Bebce, 
W R 1864, 227. 

14, — Nature of certificate. 

A certificate for col letting the debts due to 
the estate of a deceased person given under Act 
XX of 1841 gives a personal right and is not 
transferable by sale. Mehdee Ally Khan v. 
Luchmeeput Baboo I W R Mis 28. 

15 — Cancelling of certificate. 

A Court eannot solely on the petition of a 
party, cancel a certificate granted to him under 
Act XX of 1841, or declare that his trust and 
gurdinnship have ceased. If be gives up his duties 
of his own accord, he does so on his own respom 
sibility and the Court will net order him to act. 

Sumbhoo Chunder Khan v Ishad Chundci* 
Banerjee. W R 1864 Mi» 24. 

2 ACTS XXVII OF 1860 & VII OF 1889, 
& GRANT OF CERTIFICATE. 

(1) ActXXVIIoflSeO-Tiftlfitce. 

16— The obiect of Act XXVil of 1860 is not 
to enable the parties to dlsphtle contested titles 
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Cerlifiicale of Administration-f?o>D5rf, 

(2) Acts xxvn of 1860 & VII of 1889 & 
Grant of Certificate— 

but to pnable the debtors to pay the debts due by 
them to the representatives of the deceased with 
safety ^and thus to facilitate the collection of such 
debts. Thus the Act gives safety to the debtors 
and preserves the estate from loss by enabling 
some one to collect the debts due to the estate. 
Th« holder of a certificate under the Act is a 
trustee liable to account for the money received 
to the heirs or legal representatives of the decea- 
sed. Nobodip Chunder Biswas. 

Pranlcisto Biswas v. Nobodip Chunder 
Biswas, R Cal 868. 

Notes:— Dist: 1.5 Cal 574; 29 Mad .<539 = 16 M 
LJ 582 = 1 MLT 333. 

17 — Application of Act — Act ZXVII of 1860, 
s. 2— Presidency Towm— Natives— Eefusal to pay 
— Want of fraudulent or vexatious motive in 
withholding debt. — 

Act XZyil of 1860, which provides that no 
debtor of a deceased person shall be compelled to 
pay his debt to any peison claiming to be entitl- 
ed to the efieots of such deceased person, except 
on tb<5 production of a certificate to claim debts 
or of jirobate or of letters of administration un- 
less the Court shall be of opinion that payment 
was withheld from fraudulent or vexatious moti- 
yes and not from any reasonable doubt as to the 
patty entitled, is applicable to Hindus within 
Presidency Towns. Where Hindu died a intestate i 
and bis debtor refused to pay debt to his widow i 
as she did not produce letters of administration 
and the widow sued to recovei the debt without 
taking out a ceitificate or letters of administra- 
tion, and it was found that there was no reason- 
able doubt that the widow wss enfilled to the 
debt, but that the debtor refused f o pay neither 
from any fraudulent nor vexatious motive, but 
to avoid the dansrer of having to pay money 
again. Ifefd that the suit must be dismissed. 

Muttammal v Bank of Madras. 

7 Mad 115 

18 — A certificate under Act XXVll of 186< 
can he issued only for the estate ot a British 
subject, either resident within the district where 
a certificate is sought, or else having no fixed 
place of residence. The Act does not make 
provision for the administration of the effects of 
a foreigner domiciled abroad. Mil* Ibrahim v 
Ziaulnissa 12 Bom 150===1887 P J167. 

Hot€S:*-“Ref. 21 Bom 102, 


Certificate of Administralion-Cow/d. 

(9) Acts XXVII of 18C0 & VII of 1889 & 

Grant of Certificate— 

19 — Act XXVII of 1860, s 2 — Bond given to 
secure debt due to estate of deceased Hindu— 
Sait by heir— Waiv«r ^ right to protection 
implied. 

R, being a debtor to the estate of a deceased 
Hindu, executed a bond promising to pay the 
debt to V, the divided brother of the deceased, 
as his heir. A suit having been filed against V 
by the widow of the deceased, who claimed his 
estate, R ofiered to pay the debt to Y on produc- 
tion of a certificate und<=‘r Act XXVII of 1860, 
but not otherwise. Meld that, as R had executed 
a bond promising to pay the debt to V, he could 
! not rely on the protection afforded by Act 
XXVII of 1860. 

Kottam Zamindar v Pittapur Zamindar. 

9 Mad 171, 

20 — Omission to pay debt from vexatious 
motive to one holding a certificate of Admini- 
stration. 

The deceased had left a son and widow who 
with the concnirence of the deceased had taken 
out a eertificate of administration of his estate. 
The son alone sued for the recovery of debts due 
+0 the estate. Meld that s 2 of act XXVlT of 
1860 prohibited A from suing alone, for although 
he was beneficially interested to lecover the debt 
yet there was no fraudulent or vexatious with- 
holding of the debt. Per (Jartk C. J — A debt 
cannot be said to be ‘ vexatiously withheld ’ 
within the meaning of that section merely be- 
cause the debtor omits to pay it. Chunder 
Coomar Roy v Gocool Chunder Bhuttacha- 
rjee. 6 Cal S70. 

Note«:— Bist: 24 Cal 34. Ref: 13 Gal 47; 7 
Mad 115; 20 Bom 637; 30 Mad 419. 

21 — Necessity for grant of certificate. 

Before the grant of a certificate under Act 
XXVil of 1860, some necessity for it must be 
shown, as that there are dobts to be collected, 

Raj Chunder Bhiittacharjee Vi Mcertunjoy 
Shteromonye. 2 Hay 299. 

22, — Necessity foi certificate — Procedure on 
application under Act XXVll of 1860. 

Wi>en an application is made for a certificate 
under Act XXVXl of 18ti0, the Judge, instead of 
considering the necessity or otherwise* for a 
fioate, should ascertain whether the applicant or 
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Certificate of Administration-Co«<^. 

(2) Acts XXVII of 1860 & VII of 1889 & | 

Grant of certificate-^ 

any one else is en itied to the certificate sought, 
and grant the same accordingly. 

Mean Jam. 5 W R Mis 20. 

Jam^edji Kava^ji v. Motibai. 
2 Bom H C R 397: 2nd Ed. 375. 

Notes.— li'ol: 8 W R 317. 

23 — Existence of recoverable debts — Act 
XXVII of ISfiO.— 

Where an application is made for a certificate 
under Act XXVII of 1860, the .Tuclge, instead of 
enquiring whether any debts are due, and whe* 
ther or not tho&e debts are barred by limitation, 
ought simply to determine the right to the certi- 
ficate, and if there be such a right, to grant the 
certificate. Kalecnatli Dutt. 8 W R 12. 

Notes.*— Ap: 8 W R 317 Dist: 0 W R 331. 
24:WR211. 


Certificate of Administration-ConW. 

(2) Acts XXVII of 1860 & VII of 1889 & 

Grant of certificate - Cofitd. 

28— -Existence of debts. — 

A certificate of administration ought not to 
be given without it being proved that there are 
debts, and that the grantee has the best right to 
collect them. Uclihtiba Dossia v. Nittyanund 
Sbaha, 24 W R 463. 

Wcoma Tara Goopta v. Ealee Tara 
Goopta, . 25 W R 93. 

29— Existence of debts— Act XXVlI of 1860 
I — Queshons to be determined on application.— 

The sole question in an application for a cer- 
tificate under Act Xxvri of 1860 is the title to 
collect the debts due to the estate of the deceased, 
and it IS not a matter for the Judges’s considera- 
tion whether theie are any, and what, debts due 
to the estate. Bhugobutty Kooer v. 

Bholanath Thakoor, 8 W R 3 i 7 


24-25— Existence of debts — 


30— Existence of debts. — 


s 

I 

I 

t 

! 


Before granting a cerfificate under Act XXVlI 
of 1860, a Judge is not required to ascertain whe- 
ther there are any debts duo to the estate of the 
deceased. Shurut Cb under Mookerjee v 
Thakoormonee Debia, 9 W R 240. 

Notes:-Ref: 21 W R 211. 

26 — Existence of debts— Act XXVIl of 1860, 
8. 2 — Debtor.— 


To entitle an applicant to a certificate under 
Act XXVlI of 1860, it is not necessary for him 
to show that debts are actually due; it is suffi- 
cient if circumstances render it possible that 
debts may be due, or may accrue within the jur- 
isdiction of the Court. Bamakallee Dossee, 

10 W R 4. 

Notes.*— Ref: 24 W R 203; 211. 


Certificates under Act XX Vi I of 1860 should 
he granted in those cases only in which it is 
shown that the deceased person at the time of 
his death had certain debts owing to him, or, in 
other words, that there were persons who could 
be called debtors of the deceased. A person in 
whose hands are the surplus sale-proceeds of a 
property belonging to the deceased is a debtor 
within the meaning of s. 2. Bishnoo Das v. 
Mungul DasR, 24 W R 203. 

27 — Existence of debts. — 

A petitioner for a certificate under Act XXVlI 
of 1860 need do nothing more than prove bis title 
so collect the debts if there arc any, not even 
friye prima facie evidence of the existence of 
debts. The title is the thing to be looked to, and 
that ^ould be established ( no other reason being 
shown tp the contrary ) by relationship tp the 
Ppe|pu| V. ShikhttP Chand, 

I , ^ % .,1% i/u 


31— Existence of debts. — 

Where application is made for a certificate 
under Act XXVII of 186p, on the allegation that 
there are debts due to the estate of the deceased, 
and the allegation is not denied, the Court is 
bound to bear the petition. Fuzl Moula r. 
Gholam Shurruff. 12 W R 505, 

32 Act XXVlI of 1860 — Certificate for 
collection of debts— Rival claimant — Enquiry 
into, and adjudication upon, title set up by.— 

D. R,, the eldest son of H. R. decease, appli- 
ed for a certificate under Act XxVlI of 1860, to 
enable him to collect the dabts due to his decea- 
sed father. The application was opposed by T.t). 
the younger son of H. R. deceased, who claimed 
a certificate under a will alleged to flave been exe- 
cuted by H. R,, the genuineness and validity of 
which was disputed by D. R, The dttnrt (^Judi- 
cial Assistant) refused eiidenpe ag to the 

#iU, and pnt^ 
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Cerlificale of Adminislralion-Ct'wM. 

(2) Acts XXVII of 1860 & VII of 1889 & 

Grant of certificate ^Gmcld, 

a certificate to D. K , as eldest son of H. R. de- 
ceased, subject to his furnishing security. 

by Plowden and Smyth, JJ. ( Lindsay, 
J., dissenting), that the Court was bound to go 
into the question of the genuineness and validity 
of the will. 

An objector claiming a certificate under Act 
XXVn of I860 under a will, is entitled to have 
an enquiry into and adjudication upon the title 
which he sets up, before a decision by the Court 
as to which claimant should get the certificate. — 
Thakur Das v. Dya Rain, P R 36 of 1878. 

SS-Jurisdiction— (Act XXVH of 1860), 

Ibe petitioners applied to the district Court 
at Agra, for a certificate under Act XXVI I of 
18(j0, in respect of ceita^'n money due to their 
deceased father some of which were at Agra and 
some at Allahabad. The district Court granted 
them a certificate limited to th<» money of the 
deceased at Agra, that the Court should 

have granted a certificate in respect of the whole 
of the property of their deceased father that 
might be found in the N.W. Provinces, The certi- 
ficate should be recalled and a fresh one granted. 
Mbeni Sakai, 2 W N 69. 

34— Act XXVII of 1860 — Court-fees Act, 
sch. I, art. 12 — Power of third parties to compel 
grantee to render accounts. — 

The power given to a Court to compel the 
grantee of a certificate under the Act to file a 
statement on oath of all moneys realized or reco- 
vered by him is not intended to be exercised to 
enable strangers to compel such grantee to ren- 
der accounts of the administration of the estate. 
Bava Sant Ram v. Jaamal, 94 P R 1887. 

(2) Act VII of 1889. 

85 — Succession Certificate Act (VII of 1889) 
s. 14 — Refund of deposit. — 

If an application for a succession certificate 
is granted, the sum deposited by the applicant 
cannot be refunded; but if no order for the grant 
of the certificate' has been made, a refund can 
take place, Sanksjra Ayyar v, Hainan 


Certificale of Adminislration-eon^rf. 

S RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE. 

(1) Representative of deceased creditoi-, 

Suit by. 

36- ~ActXXVII of 1860 •— Court Fees Act, 
1870, sch. 1, cl. 12 — 

A certificate under Act XXVII of I860 is not 
necessary to give to a person, claiming to be the 
representative of a deceased creditor, th*^ right to 
institute a suit to recover a debt due to the estate 
of the deceased, or the right to present an appli- 
cation for execution of a decree obtained by the 
deceased. But such certificate, or a probate, or 
letteis of administration, must be produced by the 
person proceeding as representative before a de- 
cr^e or order can be passed, or process of execu- 
tion issued foi payment of the debt due, unless 
the Court should think that payment is withheld 
from fraudulent or vaxationa motives, and not 
from any reasonable doubt as to the party entitl- 
ed The effect of the provision in the note to 
art. 12, sch. 1 of the Court Fees Act ( No. VI f of 
1870^, on the consideration of a certificate duly 
granted, which has become h’able to cancellation 
under that provision, but has not been cancelled, 
considtied. Until cancellation, the certificate 
remains in full force as proof of the represents, 
tive right to sue or obtain execution, whatever 
be the amount of the debt. Govindappah y, 
Kindappah Sastrulu, Govindappa y. 

Kyatadoo Mattappa y. Nagaunath, 
6 Mad H C R 131. 

Notes-~Dist 6 Cal 370. Ref: 13 Cal 47; 23 
Cal 87 F B. 

37— Succession Certificate Act (VIl of 1889) 
8. 4- Suit by assignee of heir of deceased creditor. 

In a suit by assignee of heii of a deceased cre- 
ditor to recover the debt: 

77c///, that a succession certificate must be 

pi od need by the plaintiff befoie he can obtain 
judgment. 

Per Curmm; Certificate can be granted in reS- 
pect of a particular debt. Karuppanami V 
fichu Flitter, Jnij 
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CQrliflcale of Administralion-C^wifii. 

(S) Right to sue or execute decree without 
certiftcate— 

SS—Legai representative, Suit by, to recover 
debt due to the deceased — Act XXVil of 1860. — 

The production of a certificate under Act 
XXTII of 1860 is not a condition precedent to 
the institution of a suit by a person claiming to 
be the legal representative of a deceased creditor, 
it is only where there is a reasonable doubt as 
to the person entitled to the property claimed in 
the suit that such a certificate can be required 
Ramdas Brij Govandas, 10 Bom 107. 

39 — The Recovery of debts of the deceased 
person — Right to— Act XXYII of I860. — 

Where payment of a debt due to the estate of 
the deceased is not vexatiously withheld but from 
a reasonable doubt as to the person entitled to 
recover it, the person dgsirions to recover it is 
bound to produce a certificate under Act XX VII 
of I860 before he can obtain a decree or execute 
a decree already obtained by the deceased. But 
he may institute a suit or apply for execution 
without such certificate provided the certificate 
is filed before the decree or before the execution 
issues. Janaki Ballav Sen v. Hafiz Mahomed 
AH Khan, - 13 Cal 47. 

Notes: -Doub: 15 Oal 51. Fol. 19 Cal 482 
Dist; 16 Cal 54; 19 Cal 336; 22 Cal 143. 
Ref: 23 Oal 87 ¥ B; 12 Q W N 145; 7 0 
L .T 658 = 12 0 W N 145 

40 - Suit by a deceased creditor's representa* 
tive-S. 2 of Act XXVIl of 1860— Special defence 
not put in issue— Plea of want of certificate. 

The want of a certificate under Act XXVIl of 
18o0 is not of itself a bar to a suit by the repre- 
sentative of deceased crcditoi and such a specal 
defence should not be entertained m an appeal 
unless it is insisted upon and put into the issue 
in the Court of first instance. The word ‘Debtor’ 
in S. 2 of Act XXVXI of 1860 does not include 
the purchaser of a mortgage property nor does 
that section contemplate a case of a decree 
other than a personal decree. 13 Oal 47 doubted. 

Roghu Nath Shaha v. Poresh Nath 
Pundari, 15 Cal 54. 

Notefi:— Ap: 22 Oal 143; 19 Oal 316; 26 Cal 
839;40WN 568. Ref: 7 0 L J 668 = 
12 OWN U5. 

(2) Adoptive son of deceased creditor. 

— Buit by an adoptive son Defendants Nos. 

1 ^ a wer« Hindu oO'parGeuBrs* NU( 

u Q. 0. n 


Certificate of Administration- Conid. 

(3) Right to sue or execute decree without 
certificate— Contd. 

1 as managing member hypothecated the family 
property to plaintiff’s father, as security for a 
loan, for the benefit of the family. Defendants 
No. 1 & 2, then separated each getting his share 
of the property. Defendant No. 1, after partition 
hypothecated a portion of bis property on secu- 
rity for a debt for his own use to defendant No.^. 
Defendant No. 3 brought a suit against defend- 
ant No. 1 & purchased the hypothecated property 
at a Court sale. Plaintiff as the adoptive son of 
the obligee (deceased) of the hypothecation bond 
brought a suit against Defendants No. 1, 2 & 3 
to recover his debt by the sale of the whole fami- 
ly property which belonged tp Defendants No. 1 
cV; 2. JSeld, the plaintiff was under no obligation 
10 obtain a certificate under Act XXyxi of 1860 
for the purpose of maintaining the suit. 

Gopala V. Saminathayyan, 12 Mad 255. 

(3) Assignee of mortgaged property. 

42 — Succession Certificate Act 1869,— S. 4— 
Debtor mortgagee asking for sale of the mortga- 
ged property. — 

The word ‘debtor’ in S. 4 of Act VII of 1889; 
does not include the assignee of the mortgaged 
property, and a mortgagee praying for sale of the 
mortgaged property and asking for no personal 
relief against the mortgagor is not bound to take 
a certificate before he can obtain a decree. (15 
Cal 51 applied. 13 Oal 47 distinguished). 

Kanchan Modi v. Baij Nath Singh, 
19 Cal 336. 

Notos;— Diss; 16 All 259. F B. Ap.- 22 Oal 
143; 2d Cal 839; 4 0 W N 558. Fol: 28 
Bom 630 Ref: 12 C W N 146=7 C L 
J 6.58. 

(4) Application for execution by legal 
representative without certificate. 

43— A Legal representative applying for 
pxeention without certificate. — 

S. 4 of the Succession Certificate Act 1839 
only prohibits the Court from proceeding upon 
an application of a person claiming to be eulitled 
to execute a decree, without the production o|n 
certificate or other authority of a Ifice 
But it does not follow from that section, th|t; 
application might not be made without the pro* 
dufitjonofn oartfflgjitB, ViJt^ 
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Certificate of Administration-ConM. 

(8) Right to sue or execute decree without 
certificate— Cmitci 

supplied during the pendency of the proceedings 
13 Cal 47 followed. Brojo Nath Surma v 
Iswar Chunder Butt, 19 Cal 482. 

Notes— Fol 20 Bom 76, 16 All 2t), 18 All 
64. Ref now N 566,90 LJ 446 

44— Ss 1 &4-AcfcVII of 1889— Retrospective 
effect— Applicability of s 4 to suits under s 88 
of Act IV of 1883 - 

Sec. 4 of Act VII of 1889 made no change in 
the substantive law, but enacted merely a rule of 
procedure Inasmuch, therefore, as ‘ no one 
has a vested right m any particular form of 
procedure,” the above mentioned section is ap- 
plicable to suits uiSDituted before the coming into 
force of A.ob No V 11 of 1889 6 All 462 followed 

L R 6 Oh D 69, i. R 4 On D 752 and 6 H & N 
227 referred to. Sec 4 ot Act No VIl of i88‘J 
applies to suits for sale under s. of the Trans 
fer of Property Act of 1885 16 Mad 64 diatmg 

tiished. 19 Cal 666 dissented from Patch 

Chand v Muhammad Bakhsh 
16 All 259, 14 W N 74 

Notes—Not Fol. 29 Mad 77 Dist 26 Cal 
• 839, 40 WN 558, 2« Bom 610 Ret 20 
Mad232,16 A11418, 1/ All 537 

45 — Execution of decree — Application for 
execution made before production ot certificate. — 

In cases where a certificate of succession is 
required before execution ot a decree can be 
taken out, all that is necessaiy is that the certi 
ficate should he produced before an order for 
execution can be made. It is not necessary that 
the certificate should be produced along with the 
application for execution. 19 Oal 482, and 
Weekly Notes, All (1896), p. 197, referred to. 

Kalian Singh v. Ram Charan, 18 All 34 « 

15 W N 148 

46 — Application for execution unaccompani- 
ed. 

Though under certain eircumstances a Court 
may be prohibited by Act No Vll of 1889, from 
gtanmng execution of a decree unless a certificate 
of succession as provided by the Act is produced 
before it, it does not therefore follow that under 
pi|ch oircqn|Stauce9 application execution 


Certificate of Administration-eonidt. 

(3) Risht to sue ot? execute decree without 
certificate— Co/? 

is a bad apphcation because it is unaccompanied 
by a certificate 19 Oal 482 followed Mangal 
Khan v Salim Uilah Khan 16 All 26, 

13 W N 197. 

Notes —Fol; 20 Bom 76, 18 All 34. Ref 61 
Mad 77, 13 C W N 633, 9 0 1. J 446 

47 — Bight to maintain suit without certifica- 
te— The mortgagee during the execution proceed- 
ings— His heir substituted m his place. 

S 4 of the Succession Certificate Act (VIl of 
1889) IS not a bar to an execution proceeding of 
a mortgage decree on the application of the origi- 
nal moitgagee because the original mortgagee 
died during thO pendency of the execution pro- 
f < cdingM an I his legal representatives, substituted 
in his place have not produced the succession 
ceitilicafce 16 All 259 dissented from Mahomed 
Yasut Y Abdur Rahim Bepari. 26 Cal 869, 

4 C W N 558 

Notes —Ref 29 Mad 77, 12 C W N 145 = 7 C 
h J 658 FoJ 28 Bom 630. 

(5) Hindu widow, suit by 

48— Suit for recovery of immoveable property 
— Hindu widow 

A H.ndu widow, as holder of a certificate un- 
der Act XX VJ I of 1860 is not necessarily the 
proper person to continue a suit for the recovery 
of immoveable property, though she is entitled to 
do so as heir of the deceased, if he died without 
issue, and was the sole owner o! the property. 

ScYinthia Pillay y Mootoosawmy. 

8 WR2. 

Notes —Ref 4 B H 0 R 178, 2 Oal 46. 

(6) Recovery of property of deceased from 
party m wrongful possession, suit for. 

49— Act XXVIT of 1860. 

A certificate under Act XXVIl of 1860 autho- 
rwes the holder of it to collect debts due to the 
deceased but not to recover property which belong- 
ed to the deceased from a person wrongfully in 
possession. Awkinlce y Mecnay. 

8WR1. 

Seetaram Sahoo v Sheo Gholam Sahoo. 

18WRCr34. 

Notes -Fol 6 B H 0 R 0 6T- Ref ^ a 9om 

M m y 
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Cerlificate o{ Administralion-C'ow^i. 

I (3) Right to stte OP execute decree without 

# certificate— 6 

50— Hindu widows power to sue execntors 
f, and trustees for share of the estate without certi- 

I ficate 

; S 2 of Act XXVII of 1860 does not apply to 

claims against executors and trustees, it applies 
I to debts In no case it applies to claims for im- 

; moveable property Therefore, a Hindu widow, 

: suing for a share of the lesiduary immoveable 

; property is not disabled from suing, because of 

her not obtaining a certificate of administration 
! Trccpoorasoondary Dossee v Dcbcndra- 

^ nath Tagore. 2 Cal 45 

I • (7) Devisee under a will, suit by 

I 51— Suit for rent — Possession 

A devisee under a will need not take out a 

I 

certificate, and can sue for rent without having 

obtained possession Banee Madliub Ghose v 
Thakoor Das Mundul BLR Sup Vol, 588, 
6WR ActX71 

(8) Necessity of producing certificate 

52 — Order directing certificate to issue 

A plaintiff suing as the ben of deceased person 
18 (where a certificate of heirship is nece«« <ry to 
enable him to sue) bound to piodnce the certific 
i ate itself. It is not sufficient for the heir to 

? show that the order has been made directing the 

^ issue of such certificate to him Mulchand v 

I Motichand Hargovandas 9 Bom H C R 37 

I Notes — Dist 19 Bom 820 

( (9) Dismissal of suit pending decision of 

application for certificate is improper 

53 — Succession certificate — Dismissal of suit 
pending decision of application for certificate is 
impropei . 

ffeld, that the dismissal of a suit for non produ- 
ction of a succession certificate is improper, 
where application to obtain the certific ate is pen 
ding m Court Amir Singh v Ram Chand 

94 P L R 1902 

(10) Representatives of deceased decree - 
holder, right of, to execute decree 

54— Parties who are repr«=»sentatives of decree 
holders on the record are prima facie entitled to 
t4he proceedings !n execution and draw the mon- 


Certificate of Administralion-Cow^i. 

(3) Right to sue or execute decree without f ' 

certificate— j/. 
ey standing to the credit of the deceased under 
their decree, without the necessity of taking out 
a certificate under Act XXVII of 1860, when 
there are no debts to be collected as due to the 
estate of the deceased decree-holder, Manick 
Moyec Chowdrain v Poorno Chundcr Roy. 

17 WR 510. 

( 11 ) Application for execution of decree 
by heir of deceased decree-holder. 

55— Transfer-Ce^tificate-Civ Pro 1859, s. 208 
—Act XXVII of 1860 

To enable the heir of a deceased person to ap- 
ply undei section .>08 of Act VlII of 1869, for | 

the execution of a decree held by such person, a ?i 

certificate under Act XXVII of 1860 is not indis- . ■ 

pensable Earam All vHalima, 1 All 686, i 

(12) Representative of assignee of debt by g 

devise, right of to sue m 

56 — Act XXVj .1 of I860 — Assignee by Devise « 
— Piobate 

A suit by a plaintiff representing his minor ; 

son by virtue of a ceitificate under Act XL of B 

1858, to recovei money due upon a bond ^xecuted I 

by deft ndant m favour of a testator by whom it 1 

his been bequeathed to such ramor son, will not If 

be, unkss the plaintiff have fiist taken out pro- | 

bate of the will or obtained a certificate under | 

Act XXVII of I8h0, to realize the debts belong- I 

ing to the « state of such testator Shodonc I 

Mohaldar v Halalkhorc Mohaldar. i 

4 Cal 645*=3 C L R 492. | 

Notes— Ref 13CaU7. | 

(13) Debt due to estate of deceased person M 

Suit by legal representative. J 

57 — Certificate for collection of debts. 8 

It IS not an imperative condition precedent to 8 

the institution of a suit by the legal rtpresentativc P 

of a deceased person for a debt due to his estate * 

that such legal representative should first obtain m 

a certifipate under Act XXVII of 1860 B 

Lachmin v Ganga Prasad, 4 435 ^ g 

(14) Debt due to estate of deceased pei^son, B 

execution of decree by representatives I 

for. H 

58— Application for execution pf decree with- ■ 

out certificate— (Act XXVII of 1800.) H 
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Certificate of Adminislralion-Osw^ci, 

(8) Right to stie or execute decree without 
certificate— 

EeU, following W JN 1882, p. 122, that the po- 
ssession of a certificate under Act XXVlI of 18 BO 
is not “an imperative condition precedent to the 
institution of execution proceedings by the repre- 
sentative of a deceased decree-holder”, but that 
in each case the Court should consider whether 
the objections to execution are vexatiously raised, 
or they are Iona fide objections on the part of the 
judgment-debtor to the title of the person seeking 
to execute the decree. Hoti Lai v Hardeo. 

5 All 212, 2 W N 191. 

Notes;— Bef: 13 Cal 47; 23 Gal 87 F B. | 
(15) Right of heir to sue. 

59- Act XXVII of 1860. 

A certificate under Act XXVlI of 186*0 is not 
indispensable in order to allow a party who is 
next heir to come in to represent a deceased par- ' 
ty in a suit. Olongo Moonjoree Dossee v 
Gohindnath Sen W R 1864 Mis, 13. 

Ekram Hossein v Kirtee Chunden. 

3 W R Mis.. 9, 

(IS) Stlccession Certificate Act VII of 1889 
S. 4. 

60- A suit is brought upon a bond executed 
by defendant to a Hindu plaintifi’s father.* 

The defendant, it was held, was entitled to 
insist on the production of a certificate under Act 
Vll of 1^85, unless it appears on the face of the 
bond that the debt claimed was due to the joint 
family consisting of the father and the son. 

Venkataramana v Venkayya 
14 Mad 377 

Notes— Fol: 20 Mad 232. Bist: 17 Mad 147. 
Ref: 17 Mad 108; 19 Bom 338; 17 All 
578; 7 C L J 658 = 12 OWN 145. 

61- S. 4 cl. (b):-AppIicationforex8cution-Suc-'* 
cession Certificates— Retrospective legislation. 

ffeld, that S. 4,01 (b) of Act VII of 1889 does 
not apply to applications to execute decrees which 
were pending at the date, of the passing of the 
Act, but refers to applications made after the Act 
came into force. Rama Row r Chellayyamma 
1 M L J 602=14 Mad 458. 

62- Clau8e (b), Sub-section I of a. 4 of act 
VHof 1889 does not appljr to proceedings m ese- 


Cerlificate of Administration-<7on<(i. 

(3) Right to sue or execute decree without 
certificate— Contd. 

cution pending at the time at which that Act 
came into force. Balubhai Dayahhai v 

Nasar bin Ablul Habib Fazly. 

P J (1890) 170=15 Bom 79. 

Notes.-— Fol; 14 Mad 468. Ref: 16 Bom 566.‘ 

63 — Plaintiff, who bad sued for a debt on a 
mortgage bond, executed to their deceased father, 
compromissed the suit with defendants. Held^ 
that plaintiffs were bound to produce a certificat® 
under Act Vll of 1889, s. 4. before a decree could 
be passed according to the compromise. 

Santaji Khanderao v Ravji. P J (1890) 254 

15 Bom 105. 

Notes.— Dist; 2S Bom 630. Ref: 7 0 L J 658 = 
12 GW N145. 

64— S. 4 0L(l)(b), — ActVItof 1889, s. 4 

cl. (^1) (b), applies to the execution of decrees 
passed prior to that Act coming into force if there 
were no proceedings pending when the Act came 
into force. The fact that he had already on two 
occassions presented a Barkhast which had been 
disposed of, before the act came into force did not 
affect the question. Chimmram Umaji v 

Hanmanta. P J (1890) 262=15 Bom 265. 

65— Succession Certificate Act VII of 1889, 
Sec. 4— Debtor of a deceased person— Certificate- 
Sale of Beshmukhi Hak— Vesting of the Hak in 
the vendee — Beath of the vendee — Recovery of 
the Hak by the vendors — Suit for damages — Mo- 
ney had and received. 

Sec. 4 of Act VII of 1889 prevents a Civil 
Court from passing a decree against a debtor of a 
deceased person for payment of his debt. 

T and others, who were entitled to recover 
from the Government treasury a certain sum on 
account of DeshmMi JElal, sold it to B in 1873 
in consideration of a debt due to him. B died in 
the year 1884. In the year 18ts6, T and his co-ven- 
dors themselves recovered from the Government 
the said, sum, which, under the sale-deed, was 
recoverable by B. In a suit brought by the heirs 
of B to recover the amount from T and the other 
executants of the sale-deed; — 

Beld^ that a certificate under Act Vll of 1889 
was not required to enable the plaintiffs to sue. 
By the sale in 1873 the property in the amount 
of the Mali sold had become vested in the decea- 
sed before his death, but the (defendants nevqr 
became his debtors at any time, as the 
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Certificate of Administration-Cow^t*. 

(3) Right to Stic 02 * execute decree without 
certificate - Contd, 

assigned was not received by from the reve- 
nue authorities fill after his death in IScS*!:. For 
wrongfully receiving it in 1886, the defendants 
could either be sued in damages by the persons 
entitled to receive the Hah^ or treated as their 
debtors and sued for money had and received to 
their use. Narayau Bhau Bartake v Tatia 
Gaupatrao Deshmukh. P J 1891 p, 10; 

15 Bom 580. 

Notes—Disap: 22 Mad 139. Ref: 18 Mad 457. 

BS—Stccession Certificate Act Vll of 1889 — 
Undivided Hindu family — Death of one of two 
undivided brothers — Debt due to family — Suit by 
lurviving brother and manager — Arbitration — 
Award — Filing award — Certificate under Act VlI 
of 1889 not necessary, 

Ramcbandra and Narayan were undivided 
brothers; Narayan was the elder, buif Ramchan- 
dra was the manager of the family property. 
Narayan died leaving a widow and three sons, and 
after his death Ramchandra sued the defendant 
to recover certain debts due to the family, 

The parties referred the dispute to three arbi- 
trators appointed by them without th<» intervent- 
ion of the Court and applied to the Court to have 
the arbitrators’ award filed. 

A question having arisen whether the award 
could be filed without a succession certificate 
under Act VII of 188i?. 

Eflil. that there was nothing in Act Vll of 
1889 to prevent the award being filed without 
a certificate. Ramdiandra Hari v Bapu 
P J 1891. p 113; 16 Bom 240 

67— Un divided brothers— Decree obtained 
by one of two undivided brothers— Right of survi- 
ving brother to execute decree— Certificate of 
heirship. 

A decree was obtained by one of two undivi- 
ded brothers. He died, and the surviving: brother 
applied for execution of the decree. Ueld that, if 
the debt was in its nature a family debt, the right 
to execute the decree would have devolved on 
him by survivorship, and not as the heir of his 
deceased brother, and in that case no certificate 
of heirship under s. 4 of Act VIT of 1889 would be 
necessary; but if, on the contrary, the debt was 
part of the separate property of the deceased, 
the applicant could only execute the decree as 


Cerlificale of Adminislralion-Conirf. 

(3) Right to sue or execute decree without 
certificate— . 

heir, and must, in that case, obtain a certificate 
to enable him to proceed. Raghavendra 

Madhav v. Bhima^ 16 Bom 349. 

Notes-Fol:23 Cal 912. Ref: 17 Bom 19 
Bom 338. 

68. — Death of plaintiff— Suit continued by 
legal representative before representation taken 
out — Civil Procedure Code ( Act XI V of 1882), 
s. 50, 

Where the original plaintiff dies, the suit 
since the passing of Act Vll of 1889, if not under 
s. 60 of the Civil Procedure Code, may be con- 
tinued by his legal representative, although the 
latter has not taken out administration to the 
original plaintiff’s estate. All that the defendant 
can insist on in such a case is that representa- 
tion shall be complete before decree 

Torregrosa Vasquez v Pragji Hurji. 

16 Bom 519. 

Notes.-Ref: 12 0 W N 145=7 C L J 658. 

69. — Where a party applied for leave to sue 
iVL forma pau]}eri(i to TQQOYQi assets forming part 
of the estate of a deceased person, and his appli- 
cation was dismiss<“d on the ground that he pro- 
duced no certificate under Act V II of 1889. Held 
that the application was wrongly dismissed, 
no certificate being necessary for such a suit. 
Kammathi v Mangappa. 16 Mad 454. 

Notes. — Dist: 22 Mad 08 F B Ref: 9 C L J 
331 = 13 C W N509. 

70. — S. 4 — Mortgage by conditional sale— 
Suit for foreclosure and permission pending suit, 

Eeld: (1) that a mortgagee by conditional 
sale is entitled to sue for possession along 
with foreclosure, though the mortgagor has 
bppD in wrongful po‘!s<^8sion of tbe mort- 
gaged property, subsequent to the date of 
the mortgage and for more than 12 years 
before suit. 

2. That the plaintiff need not produce a suc- 
cession certificate under Act Vll of 1889, 
when the suit has been instituted before the 
Act came into force. 

3. And that in a suit by the heir of the 
mortgagee for recovery of tbe mortgage 

1 money by sale no succession certificate 


1259 DBSAl’S OBNT. CIVIL DIGKST 1811--1912 1250 


Certificate of Administration-Con^i. 

(3) Right to sue op execute decree without 
certifi cate— Cmtd, 

was necessary if there was no personal 
liability to pay. See also 21 Mad 326 ref, 
16 All 259 ref. Ammanna v GuruMurti. 

2ML J 155== 16 Mad 64. 

Notes.— Ref: 21 Mad 326 F B; 5 M L J 294; 

16 All 259 F B; 29 Mad 77. 

71.— Decree obtained by Mahunt on behalf 
of Muth-Representative. 

A decree obtained by a Mahunt for Costs in- 
curred in execution proceedings carried on for 
the rauth, may be executed by the successor and 
representative of the Mahunt without obtaining 
a piobate, succession certificate or letters of ad- 
ministration. Jogendranath Bharati v Ram 
Chunder Bharati. 20 Cal 103, 

72 — Foreign Court, Proceedings of — Pro^te 
issued from native Court in Cutch — Certificate of 
Political Agent-Suit in British India. 

Executors of the will of a native of Cutch ob- 
tained a probate from Bhuj Court, got a true 
copy of it signed and sealed by the Political 
Agent of Outcb, paid stamp fees required under 
Court Fees Act 1870, and filed a suit to recover 
a debt in a South Malbar British Conrt which 
was dismissed as the probate was not as requir<»d 
by e. 4 of Act YII of 1889. mid that the plain- 
tiffs were not entitled to a decree but the Lower 
Courts did wrong in dismissing it. They should 
have allowed time for the plaintiffs to take out 
probate or letters of Administration or to produce 
such a certificate as is required by Act VJI of 
1689. Manasing v Amad Kunhi. 

17 Mad 14. 

k 

73.— Suit by surviving partner and heir of 
deceased partner —Suit on promissory note by 
surviving partner of firm— Parties— Right of suit 
Contract Act ( iX of 1872 j, s. 48. 

In a suit for the recovery of money on a 
promissory note alleged to have been executed by 
the defendant to a mercantile fiim of two 
partners, it appeared that one of the partners 
was dead and that it was brought by his repre- 
sentatives and the other partner. The lepresen- 
tatives had not obtaind letters of administration 
or a certificate of succession. The plaintiffs 
were the surviving parimers and the undivided 
sons of the deceased partner. Held that a sur- i 
viying partner can sue alone for the recovery of | 


Certificate of Adminislration-ConW. 

(3) Right to sue or execute decree without 
certificate— Co 

a partnership debt and in that case no certificate 
was necessary. JSeld^ further, that such a suit 
was maintainable if brought by a surviving 
partner jointly with the heir of the deceased 
partner in which case a certificate of heirship 
will be necf'ssary, unless it appears on the face 
of the documents sued on that the debt is a co- 
parcenary debt. Yidyanatha Ayyar v Chinna- 
samiNaik 17 Mad 108. 

Notes.— Ref: 17 All 5/8; 9 fC L J 3n«:18G 
W N 509. 

74. — Succession Certificate Act Yjl of 1889 — 
Landlord and tenant-Suit for rent. 

A certain firm mortgaged with possession its 
immoveable property to two other firms trading 
jointly, who let out the property to the mortgagor 
firm. Afterwards some of the partners of the 
mortgagee firms having died, the surviving 
partners and the sons of the deceased brought a 
suit against the mortgagor firm to recover rent 
which accrued due after the deaths of the deceas- 
ed partners. The Judge held that the plaintiffs 
could not proceed with the suit without a certi- 
ficate under the Succession Certificate Act VI X of 
1889. 

//eZd. reversing the order, that as the rent 
sued upon became due after the deaths of th« 
deceased partners, it formed no part of their 
estates at the time of their respective deaths, 
and no certificate was, therefore, necessary 
under the Succession Certificate Act VIl of 1889. 

Ranchordas Nathubhai v Bhagubhai 
Pai«manandas. P J 1893, p. 229; 

18 Bom 394. 

Notes.— Ref: 36 Cal 936 F B; 13 C W JM 966 
F B; 10 0 L J 180 F B. 

75. — Suit on a mortgage bond by an heir— A 
person who has taken out a certificate continues 
a suit as a substitute of the plaintiff. 

One J who had taken out a certificate to coL 
lect the debts due to the former and instituted 
a suit on a mortgage-bond in which he asked 
for both, sale of the mortgage property and a 
personal decree against the defendant. During 
the pendency of the suit J died and S wai^ 
substituted forJ. 


Held— the suit was maintainable although no 
certificate is taken out by S. It is doub*ftA 
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Certificate of Administration-t^’enid. 

(8) Right to sue ojp execute decree without 
certificate— Contd. 

whether the act would apply at all to the 
case of a person wh-v is substituted as a 
plaintifi for one who having taken out a certi- 
ficate, has died pending the suit. 

Raid Nath Das v Shamanaud Das. 

22 Cal 43. 


Keld^ that there was no ‘debt’ due to the 
deceased within the meaning of the Act for 
which a certificate could be granted, 

Subbamma v Mecnakka. 1 8 Mad 457. 
Notes.— Ref: 13 0 W N 146 = 7 0 L J 668. 


77.— Succession Certificate Act— Refund of 
purchase money-Debt. 


A suit for the refund of the price alleged to 
hare been paid for goods sold but not 
delivered is a suit for the rf‘Covery of 
a debt within the meaning of Act VII of 
1889, and the heir of the vendee suing for 
such refund must produce a Succession Certificate. 

Penta Reddi v Anki Reddi. 

22 Mad 144 Note. 


Notes. — Fol; 26 Cal 839; 28 Bom 630; 6 Bom 
LR 682;4C WN6i8; 29 Cal 43. Ref: 
2 G W N 234; 20 Mad 233; 39 Mad 77; 7 
OLJ 658 = 12 CWN145. 


76. — S. 4 — Debt— Suit for the value of move- 
ables belonging to the deceased. 

Where the plaintifi’s husband had left some 
moveables with the defendant and died, 
and after his death the defendant promised 
to pay their value to the plain tifi and the 
plaintiff thereupon applied to the District 
Court for a certificate of heirship for the 
amount. 


Notes. — Ex: 22 Mad 139 Foot Note. Appr: 
32 Cal 418. 


78.”Debt-Suit for account of share of deceas- 
ed partner-Unliquidated claim. 

A Mahomedau, being the son of a deceased 
member of a firm, brought a suit as his legal 
representative against the surviving partners 
praying for an account of the ^ partnership assets 
and for payment to him of the amount which 
might be found due to the share of the deceased. 
2!be plaintiff had neither letters of administra- 
tioa nor a succession certifioate. ffM that the 
|llftintifl’S heiui hnli<|uidi|ted| a 


Cerlificale of Adminislralion-Cow^rf. 

(3) Right to sue or* execute decree without 
certificate— Contd. 

debt within the meaning of Succession Certificate 
Act,Vll of 188P, S.4, suh-s.l (a). 22 Mad 144 note, 
distinguished. Sabju Sahib v Noordin Sahib. 

22 Mad 139. 

Notes.— Ref: 32 Cal 418; 12 G WN 145-7 C 
L J 658; 10 0 L J 180 F B; 36 Cal 936 
FB; 13CWN 966 FB. 


7 9, -Meaning of ‘‘debt” — Suit for rent-Certi- 
ficate of succession. 

According to s. 4 of the succession certificate 
act lent is not a debt and therefore no succes- 
sion certificate is necessary before bringing a suit 
for rent. Nagendra Nath Basu y Satadal 
Basini Basu. 26 Cal 536: SOWN 294. 


Notes-Fol: 27 Cal 536. 


80. — Collection of debt on succession- Certifi- 
cate of heirship-ActZXVil of 1860, s.2-Right of 
succeeding trustee to collect. 


In a suit brought by a widow who had succeeded 
her husband as trustee of an endowment for a 
debt due thereto, that she was not suing 
as being entitled to the effects of her deceased hus- 
band, or for payment of a debt due to the estate 
which had been his, but that she was suing as 
representing the endowment in the capacity of a 
trustee of its money. Accordingly, neither Act 
XXVII of I860, 8. 2 nor Act VII of 1889, s. 4, was 
applicable to her claim, and the fact of her not 
having obtained a certificate of heirship to her 
husband’s estate did not disentitle her to a decree. 

Yarlagadda Mallikarjun y Makcrla 
Srideyamma. 

20 Mad 162=LR 24 I A 73=1 CW N 497. 


Notes.-Ref; 5 Bom L R 932. 


81— Succession Certifiate Act VIl of 1889, 
Sec. 4— Joint family-Suit for family debt— No 
necessity for certificate— Hindu Law— Evidence 
-Presumption as to nature of property where 
the family is joint. — 


Under the Succession Certificate Act VII of ^ 
1889 a plaintiff does not require a certificate 
where his claim is for family property by right of 
survivorship. Jagmohatidas y Allu Majpfa 
Duskal. P J 1894 P 163; 19 Botti 388. 


Notea:-Fol: 17 All 578, Eef: 21 Bom 8^. 


82— Joint Hindu fu»ily-^uifc by survivor for 


debt dwe to. 










If 
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Certificale of 4dmin!slration-'^o?i#«i. 

(3) Right to sue oi» execute decree without 
certificate— 

Where a debt is advanced from ^the funds of 
a ioint Hindu family and is due to that family, 
no certidcata is necessary to enable the survivor 
of such family to recover the debt. Pateshuri 
Pamh Narain Singh y Bhagwati Prasad. 

17 All 578. 

Notes:— Ref: 12 0 W N U5«7 0 L J 668. 

83 — Hindu law-joint family proper ty-survi- 
vor-ship-Letters of administration-Reviving suit- 
G. P. Code s. 372. 

A plaintiff died and bis sons, members of a 
joint Hindu family governed by the Mitakshara 
law, of which the deceased plaintiff was a 
manager, applied for the revival of the suit-i7(?ZdI, 
it was not necessary that either letters of adminis- 
tration or certificate under act Vll of 1889 should 
be obtained to entitle the applicants to ask that 
they may be permitted to proceed with the suit, 
Beejraj v Bhyropersaud. 23 Cal 912. 
Bisficuchaad Dhudhuria v Chatrapat Singh. 

1 C W N 32. 

Notes— Ref: 12 0 W N 146; 7 0 L J 668= 
12 0 W N 145, 

84. — Sait by person claiming property of 
undivided family by right of survivorship. 

Where a plaintiff claimed by right of surviv- 
orship to recover money due on a mortgage bond 
which had been executed by the defendants in 
favour of the former managing member of the 
plaintiff’s undivided family.— that the Suc- 
cession Certificate Act did not apply, and that 
plaintiff seed not produce a succession certificate 
under that Act. Paliampaju v. Bapanna. 

22 Mad 380. 

Notes.— Ref; 12 0 W N 145*7 C L J 658. 

85. — S. 4:— Suit by undivided son of deceas- 
ed creditor— Debt of joint family. 

A Hindu is entitled to sue on a bond executed 
in favour of his undivided father, deceased, with- 
out the production of a certificate under Act 
Vll of 1889, provided the debt for which the bond 
was executed is a joint family debt. For this pur- 
pose it is not necessary that the joint nature of 
the debt should appear on the faoe of the bond; 
II majf hf or otherwise proY©4, 


Certificate of Administration-Cm/rf. 

(3) Right to sue or execute decree without 
c er tificat e —Coneld. 

14 Mad; 377, referred to and explained. The con- 
flict between 22 Cal 143, and 16 All, 259, noticed. 
Suhramaniau Chetty y. Rakku Scrvai. 

100; 20 Mad 232. 

Notes:— Fol: 22 Mad 380. 

86. — Curator-Act XIX of 1841. 

I A curator appointed under the Curator’s Act 
(XIX of 1841) is not a person claiming to be 
! entitled to the effects of the deceased person wbo- 
I se estate he is appointed to manage, and is not 
required to take out a certificate binder s. 4 of 
the tuccession Certificate Act (Vll of 1889) be- 
fore he can obtain a decree. Bahasab v. Narsa- 
ppa. 20 Bom 437. 

87. —“ Debt,” Meaning, 

The Succession Certificate Act refers only to 
such debts as the deceased could sue upon. So for 
debts falling due after death an heir may sue 
without certificate. Nemdhari Roy v. Bisses- 
sari Umari. 2 C W N 591. 

Notes:— Ref 12 0 WN 145=7 CL J 658. 
Diss: dO All 315 = (1%S) W N 113=6 A L J 598. 

4. ISSUE OF AND RIGHT TO CERTI- 
FICATE. 

(1) Issue of Certificate, 

88. — Time for issuing. 

A certificate under Act XXViI of 1860 should 
be issued directly it is grant^^^d, provided the pro- 
per stamp prescribed for such certificate be fur- 
nished. Dhunput Singh Doogur y. Govern- 

17 W R, 489. 

89. — Jurisdiction-Person with no fixed resid- 
ence— Act XXVII of 1860, s. 3. 

Where a person had no fixed place of residen- 
ce at the time of his death, the Judgf> of the dia- 
tiict in which his debts are has authority to 
grant a certificate under Act. XXVII of 1860. 
Gholam Sobhan alias Saboo Meah v Mahom- 
cd Rauf. 20 W R 286. 

90. — Order in recognition of two wills— Act 
XXVII of 1860. 

Under Act XXviI of 1860, an order cannot be 
obtained from the Court in recognition of two 
wills, Moye^ Bebea v Kishtpunone© 

WRj 186f , II|8j ig, 
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(4) Issue of, and right to, certificate- 

91. — Certificate for cnllection of debts of 

endowment— Act XXVI 1 of 1860. 

A District Judge was held to have rightly 
refused a certificate under Act XXVIIoflSdO 
for the collection of the debts of an endowment. 
Bhyrub Bhatuttee 21 W R 340. 

92. — Act XXVlI of 1860-Karnavan of tar- 
wad property — Debt due by karnavan. 

A certificate to collect debts under act XXVII 
of 1860 may properly be refused to a ka^-navaii 
of a Malabar tarwad, when the bulk of the debt 
to be collected is found to be due by the karnavan 
himself under a decree obtained against him by 
his predecessor. Madhava Psnikar v. Govinda 
Panikar. 5 Mad; 4. 

93. — (Act XXVil of 1860.) 

Held that the effect of a certificate, under Act 
XXVII of 1860, is to entitle the person so obtain- 
ing the certificate to the right of collecting debts 
and to give full receipts to the debtors of the 
deceased.Such right is purely personal and cannot 
be subjected to the law of inheritance. Bansi 
V Tika, 7 W N 248. 

94 t’^Held that a certificate granted under 
Act XX of 1841 did not establish the right of 
inheritance of the party to whom it 
was granted^ but simply empowered to 
collect debts due to the estate of the 
deceased. The title of plaintiff or her father could 
not, under the circumstances, be questioned by a 
CO sharer after its public acknowledgment and 
practical effect given to that acknowledgment 
during a long period of years. A. Skinner Ma- 
nager Of Skinner’s Estate v. Victoria 
Skineer. 2 Agra Rep; A C 128. 

(2) Discretion of court to grant certificate. 

95. — Act XL of 1858, Section 7-Discretion of 
Court to grant certificate. 

Held, that Section 7, Act XL of 1868, does not 
r^'ndertbe grant of a ceitifioate for the adminis 
tration of the property of a minor to a near rela- 
tive compulsory.The words of the Section are not 
imperative, ai d it is left to the Court to grant a 
certificate Or not, as it thinks propei under the 
circumstances of the particular case. Mussam- 
Rkecu Kouj* v.Gujar Mai P jfi 23 pf :1878, 

R C5- n. §a 


Cerlificale of Administralion-Conirf. 

(4) Issue of, and right to, certifieate“Cc/?fri, 

(3) Right to Certificate. 

96. — Heir Act XXVII of 1860. 

As a general rule, the heir is the person who 
should have a certificate to collect the 

debts and manage the estate of a 

deceased person under Act XXVII of I860. If 
be as heir is entitled to the whole surplus of the 
estate, the fact of his having been hostile to the 
deceased is immaterial. When there are several 
heirs and no disputes amongst them, he who is 
entitled to the largest share may, in the absence 
of other disqualifying circumstances and in the 
discretion of the Court, be entrusted with the •• 

duty. Ahdool Ali v Abidunnissa Rhatoon. | 

WR 1864 Mis 41. 

97. -Heir. ^ 

The certificate to collect debts should ordi- I 

narily be granted to the person entitled to the ; 

inheiitance, Jckna v Bhugwanec. 

8NW320. 

98. -~HeiT. I 

Where the will set up by objectors j 

to an application by the natuial heir for f 

a certificate of administration is not suffici- I 

ently proved, a Court is justified in looking | 

on the natural heir as the party entitled to the '■ 

certificate, Dinobundhoo Chowdry v I 

Rajmohinee Chowdpain. 15W. R; 78 . 

99. --Per8ons prima facie entitled-Act XXVII i 

of J 860-Order in respect of property of deceased. 

When application is made for a certificate 
under Act XXVII of I8o0, a Judge should deter- 
mine who is entitled, and should grant the certi- 
ficate accordingly. He has no power to make an 
order in respect of the property of the deceased. 

Olieed Khan v Collector Of Shahabad. 

9 WRS02. 

100. — Prima facie right-Enquiry of intricate 
questions— Points to be decided. 

Courts need not go into intricate questions of 
Law or fact in administering the provisions of 
Act XXVII of 186U but they are bound to^ »ee 
that the person who asks for a certificate" has 
prma facie got the clearest title to succession as 
natural heir. y Kaitiakakiamba. 

7 Ifaf f§8, 
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KotC*.— Dist: 16 Cal 674. 
Kef: 6 M L J 36. 


Con: 23 Cal 431. 


101. — Persons to whom certificate should be 
granted. 

The certificate under this Act, does not de- 
termine any question of heirship, but merely pro- 
tects debtors of a deceased person frona liability 
for payments made to a certificate holder. If it 
be found that such certificate-holder was not the 
rightful heir, the question of heirship may be 
tried in a regular suit, notwithstanding the grant 
of a certificate. 

The certificate to collect debts should never- 
theless ordinarily be granted to the person entitl- 
ed to the Inheritance. Musammat Jlokua v. 
Musammat Bhugwauce. 8 N W 320. 

102. — Selection where there are several 
claimants— Act XXVII of 1860. 

If there are several applicants for a certificate 
under Act XXVII of 1860, the heir of the person 
or persons having the largest interest in the 
estate are entitled to the certificate, in preference 
to others whose interests are less considerable. 
If the court thinks any small interest not suffi- 
cifiiutly protected, it may call upon the party 
tfhing the certificate to give security to the ex- 
lent irequisite for the protection of such interest. 

Khan v. Ameerun. 12 W R 38. 

note*.— Pol: 13 W R 143. 

Joint certifioate—Duty of Judge — (Act 
XXVIl of 1860.). 

This Act ( an Act for facilitating the colleo- 
lion of debts on successions ) gives a Judge no 
ppwer to grant a joint certificate to two persons; 
his duty is to determine which of the applicants 
hai better right. Musamiuat 4oura v. 

Kekrc^e. 4 N W 60. 

104.-- Heiress, 

An heiress was held entitled to a certificate 
under Act XXVIl of 1860, although the owner of 
the property had died nine years previously, and 
the property had been previously managed by a 
third party. Pulaah Monee Dossee v. 

Aniind Muyee Dossee. S W R 398. 

Holes.— Bef; 2 B L R Appx. 26. 

10#,— Daughter in-law as beir^se-Ground fox 
opposing certificate, 




Certificate of Administration-oTjntd. 

(4) Issue of, and right to, certificate- 

An application by a daughter4n-law under Act 
XXVIl of 1860 for a certificate as heiress would be 
properly rejected upf'n the sole ground that the 
applicant was not the heiress. Bandam 

Settah Y Bandam Mahalakshmy* 
4 Mad H C R 180. 

Notes. — Kef: 19 Mad 35 

106 — Trustee of Government securities — Act 
XXVIl of I860.— 

A trustee who had been appointed by will to 
act in respect of Government securities belonging 
to an estate having demised, and the minor heir 
having come of age, the parties entitled applied 
for a certifies te under Act XXVIl of 1860 to enable 
them to draw interest on the securities. Upon 
this, the Judge recorded an order that they might 
apply for a certificate in respect of the deceased 
trustee’s estate. Eeld that the applicants had 
uolhing to do with the trustee’s estate and that 
It was the duty of the Judge to grant the applica- 
tion if no person showed a better right. 

Preonath Sircai*. 13 W R S2A. 

iOT-Executor—Act XXVIl of 1860— 

The executor under a will, if, it be not contest- 
ed, has an undoubted right to a certificate under 
Act XXVIl of 1860, though he be not the legal 
heir. If the will be contested, the Judge should 
enquire into its validity, and, if he consider it 
proved, should give a certificate, leaving the 
parties dissatisfied to set it aside by a regular 
suit. Bidhoo Bhooshun Mukeyjcc v 
Chunder Roy Chowdhry. W R 1864 Mi« 4 

108 — Claimant under will — Failure to prove 
will. — 

In an application for a certificate under act 
XXVIl of 1860, where applicant’s title was based 
upon a will to which the signatures of the wit- 
nesses were found to have been affixed previpusly 
to that of the testator, the Court held that the 
deed was inoperative as a will ; but inasmuch as 
it expressed fu|ly the testator’s wishes regarding 
the management of his affairs, and was v^y 
distinct as to the confidence reposed in the ap- 
plicant (the seoqpd wife), the Court decided that 
she was the proper person to have the o«fi&ate, 
Koocr v Poona Knoer. 

W WIK28, 
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Certificate of Administration-^^on^di. 

(4) Issue of, and right to, certiiicate— 

109 — Executor and legal representahve. 

A person was trustee of “wuqf'’ or trust pro- 
perj, H« had also some other propety (how much 
was not clear) of his own. He made a will relating 
only to the trust-property, and appointed an exe- 
cutor, Held that the executor mentioned in the 
will was entitled to a certificate under Act 
XXVll of 1860 with regard to the trust-property, 
andth^ legal personal representative of the deceas- 
ed was entitled to a certificate under the same 
Act with respect to any other property of which 
he died possessed. Baud AH v Nadir Hossein. 

3 B L R., A Cm 46: 11 W R., 388. 

110 — Members of joint Hindu family. 

Certain members (JV^and .^) of a joint Hindu 
family having commenced a suit to set aside an 
adoption by on^ of the family CO), a compromise 
was effected by which the several parties took 
separate shares of the family property, G having 
died, K and A applied for a certificate to collect 
the debts due to his estate, but were opposed in a 
joint petition made by the widow and adopted son. 
Held that the applicants could not be entitled to 
the certificate which might, however, be given to 
the son with the consent of the widow, 
Huubasee Koocr v. Nowrungee Lall 

15 W R., 135. 

111 — Member of joint family — Separate 
members. 

Where a certificate of administration was granted 
to certain applicants who asked it with reference 
to a particular debt putting in a bond of the 
judgment-debtor, and showing that they were 
joint in estate with the deceased, the certificate 
was held to have been rightly granted, and to 
have been properly refused to another member of 
the family who had separated from the deceased. 

Ram Gbolam Sahoo ^ Jankee Pershad 
Sakoo. 25 W R., 31. 

112— Member of joint Hindu family— Act 
XXVII of 1860, ss. 2 and 3. 

A certificate under Act XXVII of 1860 cannot 
be refused merely because the deceased was a 
member of a joint Hindu family. Ordinarily the 
managing member would be the person best 
entitled to the certificate, but this would not be 
the pase where the members had fallen out, 
Cbow^lhfy KHppa Sindhoo Dass y. Radha 
J>as». 28 W R., 234. 


Certificate of Administration“C?(?nii. 

(4) Issue of, and right to, certificate 

113 — Minor— Joint family (Mitakshara) Act 
XL of 1858 Act XXVII of 1860 -Certificate to 
collect debts— Act X of 1877 Chap. XXXI Leav# 
to mother to bring suit for partition. 

The interest of a minor brother in an undivided 
joint Hindu Family governed by Mistaksha^ law 
is not such a property as is capable of being tilfei 
charge of under a certificate of administration 
grahted under Act XL of 1858. 

To enable a mother of such a minor to bring 
a suit for partition on his behalf, it is not neces- 
sary for her to be furnished with a oertiffca^C un- 
der that Act, nor is it necessary for her to obtain 
the permission of the Court under Chap XXXI 
of the Code of Civil Procedure (Act X of 1877.) 

The eldest son not being a minor is the pro- 
per person to collect the debts due to the deceas- 
ed father. 

21 W B 143, and 23 W R 208 cited and followed. 
4 B L R 171 distinguished. Goprah Koeri v 
Gajadhur Pershad. 5 Cal 219 » 4 C L R 398. 

Notes.— Fol j 7 Oal 369, Uist: 13 0 L R 86. 

114 —Minor by next friend,— Sembls. 

A certificate to collect debts under ActXXVll 
of 18b0 may be granted to a minor by his next 
friend. Kali Koomar Chatter jee v. Tar* 
Prosono Mookerjec. 5 C L R., 517. 

Notes— Dies: 16 Oal 674; 23 Oal 431. Doub: 

6C»1 303. Ap: 20 All 352. 

115— ss. 6 A 7.— Grant of certificate to minor, 

Held that a certificate of succession may be 

granted under Act VII of 1889 to a minor through 
his next friend. (6 0 L R 517) referred to. 

Ram Kuar y. Sardar Singh. 
20A11362;18 WN64. 

Notes— Ref: 28 Bom 344. 

116— Sister’s son— Half brother. 

Held that the certi6cate in this case wasgiYeii 
to the party best entitled to it with reference to 
the object of Act XXVIl of 1860, the decfsaa- 
ed’s full sister’s son, who was the party in poisei- 
sion, in pref»>rence tothe deceased’s half broker* 
LsU Mahomed v. Buzlool Hoaiidii. 

17 WR., 562. 
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(4) Issue of, and right to, certificate— C okW. 

117_}Spiritual benefit Father’s brother’s 

daughter’s son — h’ather's fathei’s brother’s son-Act 
XXVII of 1860. 


The father’s father’s brother’s son of a deceas- 
ed person is a nearer heir than the father’s 
brother’s daughter’s son and therefore on the 
death of the deceased person’s widow is entitled 
to a certificate under act XXVII of 1860 to col- 
lect the debts due to the estate. Gopal Chundcr 
Nath Coondoo v Haridas Chini. 

11 Cal 343. 


Notes.— Fol. 15 Cal 780. 


118 — Proximity of relationship and residence, 
— Spiritual benefit —Father’s brother’s grandson. 

At the time of granting a certificate under 
act XXVir of 1860 a judge should not give pre- 
ference to proximity of relationship and residence 
over the better title to the ownership of the 
debts. A father’s brother’s grandson has a right 
to obtain a certificate in preference to a brother’s 
daughter’s son. Oodoychum Mitter. 

4 Cal 411. 


Notes.— Appl: 6 Cal 303. Pol . 11 Cal 343 ; 
15 Oal 780. 


119 — Nephew— Spiritual benefit. 

A nephew is entitled to a certificate of administia- 
tion in preference to a deceased son’s daughter’s 
son, Aree Murdun Bhuggut v. Jannath 
Bhuggut. 15 W R 328. 


j[20-*Nephew — Act XXVI I of 1860 —Act 
XL of 1868. 


Where a will appointed the nephews '^f the 
testator to manage 4 anna«! of the property (the 
subject of the wiU)in their own right and 12 annas 
as guardians of a minor son,— that the 
nephews were entitled to onecertificate under Act 
XXVII of 1860 to collect the debts of the whole 
estate, and to another certificate under Act XL of 
1858 to take charge of the minor’s 12 annas. 

Makhtin Chundcp Shaha v. Chand Monee 
Dasaee. 8WR 105, 


121— Nephew— certificate of uncle’s property. 

Whether a nephew takes his uncle’s share by 
mere survivorship or by inheritance, if he takes 
on the ground of their having been joint in estate, 
he “succeeds to,” and "'becomes entitled to the 


Certificate of Administration-(7vnirf. 

(4) Issue of, and right to, certifieate— 

effects of,” the deceased within the meaning of 
ActXXVIl of 1860. Jusoda Koonwar v. 
Gouree Byjnath Sahac Singh. 6 W R ,139, 

Notes— Di8s:8WB 82 Fnl 13 AV R 199, HeL 
4 B H C R 0 160: 7 V\ H 488, 17 W« R 
102 , 


122 — Disciple — Certificate to estate of Hindu 
devotee —Mental incapacity to succeed. 

The person entitled to a certificate enabling 
him to collect the debts due to the estate of a de- 
ceased ascetic or devotee must be the disciple, or 
spiritual brother or preceptor of the deceased; and 
such person should not be deprived of his right, 
even though mentally incapable of succeeding to 
the office of the deceased. Gtirech Boss v 
Mungul Boss. 14 W R 383. 


123 — Mohunt, Representative of— Ceitificate 
of administration Act XXVI I of 1850. 

The person entitled to represent a deceased 
Mohunt for the purpose of collecting his personal 
debts, is the spiritual son and not the spiritual 
bi other of the deceased, and such spiritual son is 
entitled to a certificate of administration under 
Act XXVIl of 1860. 21 W R 340, distinguished, 
Bhukhapam Bharti v Luchihun Bharti. 

4 Cal 954=4 CLR49. 


124 — Illegitimate sons. 

There being evidence in this case of the de- 
ceased having assigned his proper^-y to his illegi- 
timate sons and acknowledged them as his sons, 
a certificate under Act XXVIl of 18b0 to admi- 
nister to his estate was sfranted to them in pre- 
ference to the childless widows of his brother 
and nephew. Ppodhan Ram v Jeria Kooer, 

17 W R 189, 


125— Adopted son Act XXYlI of 1860 — 

Title under adoption. 


An adoption dejacto must be supposed valid 
until it is set aside, and a party so adopted is en- 
titled to object to other parties receiving a certi- 
ficate under Act XXVIl of i860 in respect of the 
property he takes under the adoption. In grant- 
ing such a certificate, a Judge must look to fitness 
as well as to propinquity. Nunkoo Singh v 
Furm Bhun Singh. 12 W fe 356. 
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(4) Issue of, and right to, certificate— 

126— Adopted son’s rifcrht to ceTfcilicfite — 
Adoption after the death of the adoptive father. 

A son validly adopted after the death of the 
adoptive father does not require.tV cannot obtain 
a certificate under Act X2CVI1 of 1860, to collect 
debts due to the property of his adoptive father 
which accrued due while the property was under 
the management of the adoptive mother. Imme- 
diately on the valid adoption, the estate vests in 
the adopted son ; and debts due to it, if 
they accrued due after the death of the adoptive 
father, are debts recoverable by the adopted son 
in his own right and not as representative of the 
adoptive father Narain Mai v Kooer Narain 
Mytce. ^ 251. 

X27 — (Jrandmother — Act XXVil of i860 — 
Act XL of 1868. 

Where the grandmother of minors applied for 
certificates under Act XL of 1858 and XXVI 1 of 
1860, the father consenting and approving, it 
was held that there was nothing in the law to 
prevent the certificates being granted if the ap* 
plicant was competent and willing to take them. 
OomFO Doolhacn v Aga Meer. 12 W R 119. 

128 — Mother-in-law — ActXXVU of 1860, 

The circumstances of a deceased party having 
ou the day of his death informed his debtor that 
he bad given the whole of the moneys due to 
him to his mother-in-law was held to be a suffi- 
cient indication (whether the gift was valid or | 
not) that she was the proper person to receive 
the money due to the deceased and the certifi- 
cate under Act XX ¥11 of 1860. In cases under 
Act XXVll of 1860, Judges should always ceitify 
whether the certificate has been actually granted. 
Zeemutoonissa Rhanum v Khutoo Begum 

12WR239. 

129— Mother — Husband. 

A mother is not entitled to a certificate under 
Act XXVII of 1860 to collect debts due to her de- 
ceased daughter in preference to the husband of 
the deceased. Such certificate, however, will not 
autboriz#* the husband’s interference with the 
mother’s possession of the landed property which 
she claims as her own. Mohun Soondui* Koon- 
war V Ramanoogro ISIaraiu. 3 W E Mis 8. 


Certificate of Adminislration-C'on.^rf. 

(4) Issue of, and right to, certificate— 

130— Mother of adopted son. 

The mother of a deceased adopted minor ‘^on 
is his legal representative, entitled to a certi- 
ficate under Act XXVll of U60 as his legal heir. 
Deeno Moyee Dossec v Doorga Pershad 
Mittcr. 3 W R Mis 6. 

Deeno Moyee Dossee v Tarachurn Coon- 
doo Chowdhry, 3 W R Mis 7 note ; 

Bourke A 0 C 48. 

131 — Widow' disputed adoption. 

When the title of a person claiming as adopted 
son of the deceased is disputed, the certificate 
may properly be granted to the widow of the de- 
ceased. Dirg Paul Singh v Gainda Koon- 
war. 1 Agra Mis 13. 

I 132— Widow— Act XXVll of 1860, s 3— Act 

XL of 1558, s. 3, — A as widow of B and guardian 
under a will of his minor son, obtained a certifi- 
cate under s. 3 of Act XL of 1858. 0, another 
widow of B, subsequently applied for a certificate 
under s. 3 of Act XXVll of 1860. The Judge 
summarily rejected G’s application on the ground 
that the grant of a certificate to her would lead 
to confusion. ATc/r/; on appeal that the Judge 
ought to have issued notices and proceeded under 
s 3 of Act XXVll of 1860. Raisunnissa^Begutn. 

2 B L R A C 129 : 10 W R 62. 

133 — Widow— Certificate as guardian after 
grant of certificate of administration. 

Two certificates of administration cannot run 
together. So a widow who fails to appear and 
contest the grant of a certificate to another par- 
ty, made piior to her own application cannot 
claim one for herself afterwards, but she may 
be allowed a certificate to act as guardian of her 
minor (adopted) son. Sham Manna v Ram- 
dyal Goohoo. 1 W E Mis: 3. 

134 — Widow — Widow as guardian of son. 

A certificate may be granted to a widow, as 
guardian of hex minor son, to collect the debts 
due to her deceased husband, notwithstanding 
that the adoption of the huband may have been 
set aside. Kitto Kallee Behee v Ohhoy 
Gobind Chowdhry. 5 W E Mia 10, 

I Notes.— Ap: 20 W E 63 ,8 W E 137. 
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(4) Issue of and right to, certificate— 

135— Widow— Cousin and partner. 

A widow is entitled (in preference to a cousin 
who also claimed as surviving partner) to a cer- 
tificate to collect the debts, joint as well as sepa- 
rate, of her late husband. Shib Golam Sahoo 
Y Gu*^ga Koonwaree. 1 W R Mis 32. 


136— Widow — Claims of objectors on appli- 
cation for certificate. 

The allegation of objectors who claim the pro- 
perty of a deceased peraon under a iukseemna- 
mah transferring the property from the widow 
to 1 hem should be enquired into ; and if it is 
pioved to be genuine, the objectors are entitled 
to a certificate, instead of the widow, as legal 
heir of the deceased. Deb Pershad v Monga 
Koonwar. 4 W R Mis 19 

187. — Widow— Certificate of husband’s pro- 
perty. * 

The petitioner, a Hindu widow, applied for a 
certificate under Act XXVII of 1860 of her decea- 
sed husband’s estate, and stated in her petition 
that her husband possessed, at the time of his 
death, self-acquired property, besides the projperty 
he had inherited from his brother The opposing 
parties ^t up a will of the deceased’s father, 
under which a certain share of the testator’s 
estate was given to the petitioner’s husband, and 
in the event of Ms death without children to his 
mother, aiad after her death to his brother. Held 
that it waft not npcessary for the purpose of the 
application to decide on the validity orothei- 
wise of the will as thp widow was entitled to a 
certificate m respect of her husband s property; 
and further that the will, which purported, in 
certain events, to give to the testator’s widow 
that share of the property which he bequeathed 
to his son (the petitioner’s husband), could not 
affect her claim to the certificate in respect of 
her husband’s self -acquired property. Rhoodoo- 
money Dabee v. Goluckmoney Dabee 
1 Ind Jur 0 S 36. 

138.-— Widow— Failure of objector to prove 
title.— 

Where a Judge, holding that the special title 
put forward by an objector had not been proved, 
decided that the widow of the deceased was best 
entitled to a certificate under Act XXVII of j 
I86d| the decision wag held to be coireot, mas- 


Certificate of Administration-Con^rf. 

(4) Issue of, and right to, certificate- 

much as the Judge was not deciding upon the 
general right and title of the parties to the pro- 
perty, but under a special law for the collection 
of debts and for the protection of debtors. Rrotap 
Narain Doss v. Foorno Mashee Daye 
14 W R 415 

Notes.— Ref; 17 W R 102. 

139. — Widow — Application for certificate to 
enable widow to receive sale-proceeds of estate 
sold aftar death of husband. 

Where the widow of a deceased applied for a 
certificate, without which she was refused lome 
sale-proceeds of an estate of the deceased sold 
after his death for arrears of revenue, and the 
Judge rejected her application on the ground 
that the case did not come within the scope of 
the Act, as “the sum in deposit was not in any 
sense a debt rlue to the deceased at the time of 
his death,”— that as the sale-proceeds were 
payable to the estate of the deceased, there was 
nothing in the law to prevent the J udge from 
entertaining the application. Tripoora Soon- 
durec. 22 W R 45. 

Notes.— hx: 24 W R 203. 

140. — Mussammat Luchmi was the widow of 

Nadhur Mul, who died before his father, Bunsi 
Lai; and upon the death of Bunsi Lai, hi« heir 
(Mukhan Lai) caused mutation of names to bh 
effected in favour of Mussammat Luchmi ap4 
Massammat Mawa (Bunsi Lai’s widow). Heldy 
that Luchmi was not entitled to a certificate 
under ActXXVlI of 1860, as her husband had 
pre-deceasod his father; notwithstanding this 
mutation of names. Mukhun Lai v, 

Mussammat Luchmi P R 20 of 1872, 

141. —Uuardian of a Hindu widow— certifi- 
cate of administration under act XL of 1868. 

The relations of the husband of a widow have 
a preferential right of guardianship of the widow 
over the paternal relations of the widow. 

Therefore a eertificate under act XL of 1868 
will be granted to the former in preference to 
the latter. Khudiram Mookcpjee y 

Boiiwari La 11 Roy 16 Cal 584. 

142. — Succession Certificate Act VII of 188#| 
Sec. 4, cl. («)—Freainble— Representative Of ^ 
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(4) lutte of, and right to, certi&oate^Centd. 

4@o«a8ed person — Person claiming fro be entitled 
to tbe effects of the deceased —Piircliaser at sale 
in i^x^cntion of a decree against a deceased per- 
son. — 

A certain debt due to P (deceased) was sold 
in execution of a decree against him and was 
pnrohasedby M» In order to enable him to recover 
the said debt, M applied to the District Judge 
for a certificate under the Succession Certificate 
Act VII of 1889. The Judge rejected the appli- 
cation on the ground that the applicant was not 
a repreflentative of the deceased. 

reversing the decree, that the appli- 
cant having purchased at the auction-sale the 
debt as part of the deceased’s effects, which was 
sold as such by the Court, was entitled fro a 
certificafre under Sec. 4, clause (a) of the Succes- 
sion Certificate Act VII of 1889. 

Hamcharam Pranjivan v. Bai Mahali. 

P J 1893 P 174-18 Bom 815. 

143. -~Succe8sion Certificafre Act Vllof 1889 
Secs, 1, cl (4), 6 cl. (dj and 7 cl {l)-.Will, appli- 
cation for a certificate under—- Valioi fry of will-— 
Hindu wills Act XXI of 1770.— 

Clause (4) of Sec. 1 of the Succession Certi- 
ficate Act VII oi 1889 does not preclude an ap- 
plicant from obtaining a certificate under the will 
of the deceased. 

A will having been held to be genuine in a 
contest between the parties, and there being no 
suggestion that the will was one to which tho 
Hindu wills Act XXI of 1870 applied:— 

JSTf Z//, that the Court could not refuse to grant 
the certificate. Dave Kashiram Liladhar y 
Bai Parvati. P J 1898 p 488; 

18 Bom 608. 

Notea.— Eefi I A L J lib*. 

(4) Slepiafate oeHificate to several heirs 

144. — Separate certificate to several heirs. 

Under Act VII of 1889 a separate certificate 

cannot be appbed for and granted to each and 
every heir to a fractional share in the estate of a 
deceased person so as to qualify him to separately 
recover his share from the creditor or 
of the deceaseds Shamshtttinisss 

T, 


Certificate of Administration-Cow^di. 

(4) Issue of, and right to, certificate-^b^^fif, 

(5) Brother’s widow 

145.— Brother’s widow. 

In this case the district Court, relying on the 
ruling of the Privy Council in L R 7 Ind app 
239 granted a certificate under Act XXVII of 
1860 to the brother's widow of the deceased in 
preference to his second male cousin, ATeldl 
that the view expressed in that case by their 
Lordships of the Privy Council had reference to 
the law of inheritance recognised in the presi- 
dency of Bombay, and not to that followed on thii 
side of India. The law as recognised in these 
provinces was to be found in the ruling of this 
Court m 3 All 4R. Kalka Prasad v Gaura. 

2 VSr N 79. 

5. NATURE AND FORM OF CERTIFICATE. 

(1) Certificate for portion of property. 

146 — The Act does not authorize the grant 
of a certificate for a portion of the property or 
debts, whether such portion be separate and 
defined or not. Beychan Sahoo v. Ganesh 
Sahoo 2 N W 489. 

(2) Limited certificate. 

147. — A certificate under Act XXVII of 1860 
cannot be limited to particular debts. Fran 

Khan 17 W R 288. 

(5) Certificate to collect fractional share 

of debts. 

148. — Certificates to collect fractional parts 
of debts due to a deceased cannot be granted to 
different heirs according to their respective 
•hares in the inheritance, hut one certificate to 
collect debts should be granted to all or such of 
the heirs as would consent to act in concert. 

Amirunissa Barkat v Affiattunissa 
3 B L R A C 404: 12 W R 307. 

149. — The appellant was the son by tbs first 

wife of the deceased the respondent, the second 
wife of the deceased applied for a certificate for 
herself and on behalf of her minor 
sons, the Ju(%e gave her a qerti- 
fioate for a l$-anna sh^re. on apical 

that the certificate should be gj’anfred jto 

the appellA# an<| respoip^ept. 

a cert(icate does pet any «|uea|lon pf 
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(6) Nature and form of certificate— 

title, 01 decide what property does or does not 
belong to the estate of the deceased. It merely 
enable the person to whom it is granted to collect 
the assets of t^e deceased, and is conclusive of 
her representative title against all debtors to the 
deceased. A certificate cannot be crranted for 
the collection of fractions of the debts of the de- 
ceased. Waselun Hak v Gowhurunnissa 
Bibi. I B LRSN7; 10 WR105 

150. — Act XXVII of 1860 does not contemp- 

late division of the certificate, or a power to 
collect fractional shares of debt Bhoodun 

V Jan Khan 13 W R 265. 

151. — Succession Certificate Act ( VII of 
18»9 ), sec. 7 — Grant of certificate not to be 
partial. 

A District Court acting under s. 7 of Act VII 
of 1889 must, if there are several applicants, 
elect to which, if any, a certificate should be 
granted. It is not competent to sach Court to 
grant «»eparate certificates to different persons 
for partial collection of the debts in respect 
of which a certificate is sought. Shitab Dei v 
Debi Prasad 16 All, 21=13 W N 191. 

Note* :-Ref: 19 Mad W, 

152. — Succession Certificate Aet ( Vll of 
1889 ), s. 6— Certificate not necessarily to collect 
all the debts of the deceased. 

A Court may legally grant to an applicant, 
under Act VII of 1889, a certificate for the col- 
lection of a specified debt or specified debts of a 
deceased person. The Court is not bound to 
grant a certificate only for the collection of the 
whole of the debts of the deceased. 
Indarmati. 18 All 45- 15 W N 152. 

153. — Succession Certificate Act ( Vll of 
18^9 ) S 4, collection of a portion only of a debt 
—Certificate. 

A certificate for collection of <iebts under Act 
vn of 1889 may be given for the collection 
of any one or more separate debts ot the 
deceased ; but not for the collection of part only 
of a debt. Where, however, a portion of a debt 
jp fe»|)ect of which a <M>rlifiefi.te is sought has 


Certificale ot Adminislration-CowM. 

(5) Nature and form of certificate— 

befen paid off it is not necessary for the appli- 
cant to pay duty on more than the unsatisfied 
portion of the debt. Muhammed Ali Khan 
vPuttaii Begum. 19 All 129=16 W N 198. 

(4) Joint Certificate. 

154. — (Ground for appeal against order. 

It is no ground for appeal against an order 
granting a certificate that the Judge joined 
with the appellant another person who had an 
interest in the debts to be collected. 

Fran Khan. 17 W R; 238. 

155. — Rival claimants — Discretion of Judge. 
Where there are rival claimants for a certificate 
t^ collect the debts of a deceased person, the 
Judge has, under s. B, Act XX Vll of 1860, a dis- 
cretion to present it to such person as, under the 
circumstances of the case, shall appear best en- 
titled to it. Queerp - Has he power, ander the 
Act, to grant them a joint or separate certificate? 

Raisunnissa Begum v Khujjunissa. 

4 B L R, A C, 149 = 13 W R 148. 

156. — Power of Judge. 

ActXXVlT of 1860 gives a Judge no power 
to grant a joint certificate to two persons, his duty 
being to determine which of the applicants has 
the better right to a certificate. Seetaram 
Gowra v Kekree Singh, 4 N W 60. 

But Soe Ead Ali Khan v Wahad AH 
Khan. 23 W R 25. 

Notes:- Fol : 5 All 195. 

157. — S. 7(4 ).— Joint certificate to several 
claimants— (Act XX Vi I of IStO ) 

A certificate under Act XXViT of 1860 should 
not be granted to several persons jointly, but, 
where there are claimants to the certificate, the 
District Court should determine which of such 
person has the best title to the c^Ttificate, and 
grant the same accordingly. Madan Mohan v 
Ram Dial. 5 Ali 195=2 W N 215. 

Notes : -Pol 15 Bom 684. 

158. — Succession Certificate Act VII of 
1889.— 

A joint certificate cannot be gianted UEder 
Act Vil of I8?y9. Lonachand v Uttgitichand 

I 
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(5) Nature and form of ceHificate—Co^/^/. | 

Notes :--Fol* 6 M L J 90. Ref: 19 Mad 
497. 

159. — Succession Certificate Act ( VII of 
1889 ) s. 7-Advers<^ claimants. 

It is not illegal to grant u joint certificate to 
two persons who claim adversely to each other to 
be entitled to collect the debts dne to the estate 
of the deceased under Succession Certificate Act 
VII of 1889. Narayanasamt v Ktsppusami 
19 Mad 497=6 M L J 112. 

160. — Widows of deceased. 

Where the widows of an intestate applied for 
administration to the estate of the deceased.— 
Held, that the District Judge, befoie whom the 
application was made, was right, in following the 
usual practice ( which was declared to be a rea- 
sonable practice) of his Court in refusing to grant 
such administration to the widows jointly. 
Nittye Kali Dabia v Kader Nath Chatterjee 

5 C L R 368. 

161. — Joint certificate to widows of two sons 
of owner of estate. 

R and his sons, L and S, were members of an 
undivided family. h predeceased E, Who subse- 
quently died, leaving L him surviving, and on the 
death of L, the widows of L and IS applied for a 
joint certificate of heirship to the estate of R. 
Before their application was heard, L’a widow 
repudiated the joint application, and prayed for 
the grant of a certificate to her alone. The Dis- 
trict Judge, however, ordered a joint ceitificate 
to be issued to the two widows. On appeal from 
this order by L’s widow that, under Act 
XXViloflSoO, a joint certificate could not be 
granted. S having predeceased R, his interest iu 
the family property and sacra reverted to R and 
L, and after L’s death the estates vested in L's 
widow, who had, therefore, a better claim to be 
entrusted with getting in the debts. The order of 
the lower Court was varied by directing the certi- 
ficate to go to L’s widow alone on her giving 
security for half the amount of the outstand- 
Jamnabai vHastubai. 11 pom 179. 

10 Bom I 
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(5) Nature and form of certificate— OoJzcZd 

( 5 ) Fresh ccrtificate-Act XXVII of 
1860 S. 60. 

162 — The fresh certificate referred to in s. 6 
of Act XXVlI of 1880 means a certificate grant- 
ed to person other than the person to whom the 
first certificate was granted. Where, therefore, 
a person to whom the District Court had granted 
a certificate appealed to the High Court on the 
ground that the District C^urt should not have 
made the grant of certificate conditional, upon 
her giving security to another person Held no 
appeal lay to the High Court. Naurangi Kun- 
war V Raghubansi. 9 All 231. 

6. PROCEDURE. 

(1) Evidence improperly taken. 

163— In an application for a certificate of 
administration, the District Judge having delega- 
ted the examination of the witnesses in the case 
to the Nazir of the Court and having on the evi- 
dence so taken made an order granting the 
certificate,— JQTe/d, that the procedure was illegal, 
and that the orde^* as passed must be annulled, 
and further proceedings for the investigation of 
the title directed, in which the witnesses should 
be examined by the Judge himself. 

Lukshmibai Ram Sanshedappa v Rttdrappa 
bin Gangoppa. 2 Bom H C R, 2nd Ed 382. 

(2) Enquiry as to right 

164 — Evidence of right, 

Jilt hough no question of title is judicially 
determined as the result of an enquiry under Act 
XXYII of 1860, yet the Court is bound under the 
A(‘t to^give the certificate to the person who 
makes out a title, and for that purpose, when 
parites are not agreed as to the facts, to try the issues 
in the ordinary way by the aid of evidence. 

Anundee Kooer v Bachoo Singh. 

20 W R 476. 

165— Ground for refusal. 

A Hindu woman applied for a certificate of 
administration under Act XXVlI of 1860 to the 
estate of her brother, who had died seven years 
before and whose property had since been in the 
possession of his so-called heir-at-law. The appli- 
cant alleged that at the time of her brother’s 
death she was pregnant, apd subsequently gave 
/ to » mi who 4W is iofMe|r, 4f 
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tatsive of that son, who was deceased’s legal heir, 
she ashed for the certificate. The lower Court 
summarily rejected her application on the ground 
of lapse of time. Held that this was not a suffi- 
cient reason for rej^'cfeing the application, and 
that the Judge must proceed to an^enquiry under 
the Act. Durgadasi Dabi v Judunauth 

Mookerjce. 2 B L R Ap 26. 

166— Application for succession certificate — 
Order for coats of adjournment against opposing 
party— Effect of non-compliance with such older- 
Civil Procedure Code s, IBS. 

A widow applied for a succession certificate to 
her late husband. The application was opposed 
by his brother, who claimed to have been undivi- 
ded from him. The matter came on for hearing 
but was adjourned on his application, he being 
ordered to pay the coats. He failed to pay the 
costs, and the certificate was issued to the widow. 
Held that s. IBS of the Civil Procedure Code was 
inapplicable to the case in the absence of a speci- 
fic order making the payment of costs a condition 
precedent to the hearing of the evidence of the 
party in default. Virabhadrappa Chetti v 
Cbinnamma* 21 Mad 403. 

167 — Question of legitimacy. 

On an application for a certificate of admini- 
stration under Act XXVI I of 1S60. where the ap- 
plicant claimed as heir of the deceased and im- 
pugned his marriage,— that the Judge was 
bound to enquire summarily into the question of 
the marriage of the deceased and the consequent 
legitimacy of his children, Taylor y Nundu 
Jan. W R 1864 Mis 25. 

168— Question of validity of will. 

An application having been made by the widow 
of a deceased proprietor for a certificate under 
Act XX Vn of 1860 on the ground that she was 
entitled in right of inheritance (her husband hav- 
ing separated himself from his brother, the objec- 
tor), and a will also having been set up which 
gave her extensive rights over the estate, the Ju- 
dge granted the application without going into 
the validity of the will. HeU^ that, for the pur- 
poses of the Act, it was quite sufficient to decide 
the case »pon the question whether the estates of 
lUltyo^rofljejj^vfere joint 01 tjl« 
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(6) Proee dur 

time of the death of the applicant’s husband. 5 

Sook3?»i BahadoojP v Jupcena Bibee. 

11 W R 341. 

169— Claim under will. 

When a party claims a certificate under Act 
XX VII of 1860 by reason of a will said to have 
been executed by the deceased, the Judge should 
decide upon the issue raised by him and say whe- 
ther under the will he has a pieferable right, in- 
stead of granting a certificate to the widow of the 
luceased upon her giving security to satisfy any 
claims which may be brought, should the will be 
proved to be a genuine document in a Civil Court. 

Juggut Chundcp Roy v Chtindep Monce 
Shaba, 17 W R 277. 

Nates:— Fol. 15 Cal 574. 

170 — Succession Certificate Act VII of 188i*, 
Sec. I, cl. (4 ;. 

Kalidas FaUrchandand KarsandasAmirchand 
applied to the District Court for a certificate of 
administration under Sec. 6 of Act YIl of 1889 to 
enable them to collect the debts due to one Punja 
Jagjivan deceased. They alleged that Punja had 
made a will appointing them trustees to collect 
his debts. Bai M.ahali also applied for a certificate 
on the ground that she was Punja’s heir. She 
disputed the genuineness of the alleged will. The 
District Judge rejected both the applications on 
the ground that the validity of the will could not? 
be settled in a summary proceeding. On appeal 
the (High Court remanded the matter for reh^r- 
ing, holding that the District J udge had jurisdic- 
tion to decide upon the genuineness of the will At 
the re-hearing Bai Mahali withdrew her applica- 
tion but the Judge held that as Aalidas and Kars- 
andaa claimed a certificate as executors of the will 
and not as heirs they should take out probate of 
the will. He, therefore, refused their application 
on appeal to the High Court. 

Held, that the duty of the District Judge in 
carrying out the remand order of the High Court, 
was confined exclusively to determining whether 
the applicant or the was entitled to the certi- 
ficate and that he could not refuse the certificate 
simply because the applicant might h$ve ask# 
for probate, as the case did not fall undet elauae 
(4) of Bee 1 of Act Vli of 1889,, KalidAj^ FfMf- 
chand y i lalif U,. ]? J p 4; 
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(6) Procedure— 

Notes — Bef: 22 Mad 9; 18 Bom6u8; 19 Bom 
821. 

171 — AorXXVII of 1860 — Certificate — Rival 
claims to — Procedure — Title. 

Where the title of one of two claimants to a 
certificate under ActXxVIX of I860 is not admit- 
ted, the Court must determine which of them has 
the preferential right to the certificate. 

SOLE 617, considered; 20 W K 476, 4 Gal 
411; .86 Cal 618, referred to. 

Shectanath Mookerjee v Promothonath 
Mookerjee. 6 Cal 303=7 C L R 475. 

Notes— Appl: 16 Cal 674. Ref: 26 Cal 461. 

172— Act XXVU of 1863— Title. 

Courts will not grant a certificate to collect 
the debts of the testator, where the pnma facie 
presumption is that the debts of the deceased are 
time-baried. The quest ion of title cannot be de- 
termined in an application under Act XXVII of 
1860, and such a question* must be determined by 
a regular suit, Koonj Beliai?i Chowdhry v 
Gocool Chundei* Chowdhry, 3 Cal 616 

Notes— Appr: 15 Cal 674. Appl: 6 Cal 303. 

173— Succession Certificate Act (VIl of 1889) 
S. 7 (3) Prima facie title to certificate — Inquiry— 
Question of law or fact. 

The aim of s. 7 cl. 3 of Act VIl of 1889 is not 
to save the trouble of the Court to make inquiry 
as to title while granting a certificate to an appli- 
cant who is not hdr to the deceased but it allows 
a pinma facie title to certificate prevail & does not 
grapple with questions of lawoi fact difficult to be 
determined in a summary proceeding. 

Siyamma v Subhamma. 17 Mad 477. 

Notes.— Pol; 23 Cal 431. Ex: 5 0 WN 494 
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175— Succession Certificate Act (VXI of 1889) 
s. 7 sub s (3^ Nature of inquiry — Title. 

S. 7 sub-s (3) of the Succession Cftrtifi:cate Act 
(VIl of 1889) requires some inquiry into the title 
set up by the applicant before the disposal of hig 
application. 6C L R 617 dissented from; 7 Mad 
452 distinguished. 6 Cal 30d, 15 Cal 674, 17 Mad 
477 referred to. Karri Krishna Panda v Bala- 
bhadra Panda. 23 Cal 481. 

Notes— Ex; 6 O w N 494. Bel: SOWN 61 
Ref: 2d Cal 320. Ap: 31 Oal 133. 

176— Succession Certifir^ate Act (Vil of 188P) 
s. 7, cL 3 — Obligation of Court to decide the 
right to the certificate. 

Under cl, 3, s, 7 nf the Succession Certifi- 
cate Act (VU of 1889), the District Court must 
decide in a summary way an application for a 
succession certificate, even if the question at issue 
between applicant and opponent be as to the sta- 
tus of the family to which deceased belonged. 

Dharmaya Sangappa v Sayana Malapa, 
21 Bom 53»1895 P J 345. 

Notes.— Ex: SOWN 494. 

177— Inquiry before granting certificate. 

Before granting certificate under Act XXVI 1 

of 1860 courts should take at least some evidence 
showing the pnma facie title of the deceased to 
the propel ty m respect of which the certificate is 
sought. Radha Rani Dasi v Brindabua 
Chunder Basak. 25 Cal 320, 2 C W N 59. 

Notes:-* Ex; 6 0 W N 494 Ref: 26 All 173. 

178 — Act XX Vil of 1860, s. 6— Discretion of 
Court — Security. 


Ref: ^1 Bom 63. 

174 — Act XX VH of 1860-Rival claimants for 
certificate— Question of title. 

Where the question as to a certificate is bet- 
ween two parties, one of whom according to cer- 
tain given facts would be the heir and the other 
a h>tai stranger, those facts must be gone into and 
(feiArmined, although such procedure involves to 
a extent thetj^ial of a question of title. 

Hezta f Abdul Hossein. i 5 Cal 574. 

: 33 Oal 431. 

I i f 


Under Act XXVII of 1860, s 66, the Oohit 
granting a certificate has a discretion to determine 
whether or not it will require security to be giver 
by the person to whom it grants it. The High 
Court will not, on appeal or review, interfere with 
the exercise of such discretion by the lowexCourtg, 
Mhalsabai v Vithoba Khandappa Gulvc^ 

7 Bom H C R Ap. 26. 

Notes;— Not Fob 12 B H 0 R 384. Oon: 1^ 
Bom 790, 7 0 W 875. |6 Oal 966 

7 0 WNMUSol: ifernm U Bbm 
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24.9 ¥ B; 19 Bom 428; 23 Bom 250, 1 Bom 

L E 144. 

179 — Power of Judge where order for secu- 
rity is made by High Court— Eeturn of security. 

Where security has been taken by an order of 
the High Court from the holder of a certificate 
uudtr Act XXVI I of 1860, a Zillah Judge is not 
competent of his own motion to realise the money 
and give it back. If he thinks the time for doing 
so has arrived, it is for him to report the circum- 
stances to the High Court for orders. Security 
taken from the holder of a certificate of admini- 
stration should not be returned till the time 
allowed for an opposing claimant has expired. 
Gour Soondur Paray v Kriato Kant Blaha- 

15 W R 108. 

(3) Succession certificate, want of— Objec- 

tion first raised on appeal:— 

179 A— Succession certificate, want of-Objec- 
tion first raised on appeal.-— An appellate court 
should not for the first time on appeal entertain 
an objection for want of succession certificate 
without giving the plaintiff an opportunity to 
meet it by producing the certificate. Umesh 
Chandra Pramanik v Mathura Mohan 
Haidar. 5 C W N 607=: 28 Cal 246. 

(4) ^uit by son of deceased usufructuary 
mortgagee for amount due on mortgage — 

Certificate of heirship not necessary: 

179 B— -Debt’— Suit by son of deceased usu- 
fructuary mortgagee for amount due on mortgage 
— ‘Certificate of heirship not necessary:— 

A, a usufructuary mortgagee, died leaving B, an 
adopted son, and two widows. Ihe widows assigned 
the mortgage without consideration. The mortga- 
gor sold the equity of redemption to a buyer who 
paid off the mortgage to the widow’s assignee. The 
adopted son then sued all these persons to recover 
the amount due under the mortgage, or for posses- 
sion of the lands till the mortgage amount should 
be paid. He did not produce a certificate of heir* 
ship. Ihe Munsif decreed the amount sued for 
the same to he recovered sale of the mort- 
gaged property on default in payment.//^ /r/, that 
he was entitled to recover against the mortgaged 
property, I he decree is not for money due under a 
cCntract, but is the assessment in money by the 
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District Munsif of the value of the plaintiff’s 
mortgage interest. B was entitled in strictness 
to the land ittelf, and it was only by his consent 
that money was awarded in licu of the land. So 
the amount is not a ‘debt’ v\ithin the meaning 
of the Succession Certificate Act, and so no heir- 
ship certificate is necessary. Arumugam Piilai 

V Valura Koundan. 24 Mad 22, 

7: EFFECT OF CERTIFICATE. 

(1) Indemnity of debtors paying debt®, 

180* — The effect of a certificate un<if‘r Act 
XXV J I of 1860 is that it is conclusive of the re- 
presentative title against all debtors to the de- 
ceased, and affords full indemnity to all debtors 
paying their debts to the persons to whom the 
certificate has been granted. Bhugobutty Kooer 

V Bholanth Thakoor. 8 W R; 317. 

181. — Certificate for collection of debts— 
Effect of certificate against debtors— Cause of 
action— Act XXVII of 1860, s. 4. 

A Judgment debtor sued for a declaration that 
the son of the deceased decree-holder, to whom 
a certificate had been granted under Act XXVII 
of 1860 in respeet of the debts due to his father’s 
estate, was not competent to apply for execution 
of the decree, as, being illegitimate, he was not 
the legal representative of the deceased decree- 
holder. Held.^ that the suit was not maintainable, 
the certificate under Act XXVII of 1860 being, 
under s.4 of the Act,eonclusive of the defendant's 
representative character, and a full indemnity 
to all persons paying their debts to him. Gatifa 

V Gayadm. 4 All 355=:2 W N 66. 

(2) Right of co-heir against holder of certi- 
ficate. 

182. — Misappropriation of property of de- 
ceased. 

A co-heir is entitled to follow property of the 
deceased into the hands of any person who has 
misappropriated it, and such right is not taken 
away by theceitificate of administration granted 
under Act XX VII of 1860. Nga Tha Ya v. Mi 
Khan Mhaw. 5 B L R 371: IS W R 443. 

(3) Adjudication of title. 

18S.-Protection of debtors— Act XXVII 
of 1860. ^ 
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(7) Effect of certificate— 

The certificate under Act XXVII of lis60 does 
not determine any question of heirship, but 
merely protects debtors of a deceased person 
from liability for payments made to a certificate 
holder. If it be found that such certificate-holder 
was not the rightful heir, the question of heirship 
may be tried in a regular suit, notwithstanding 
the grant of a certificate. Jokna v Bhugwanee. 

8N W;320. 

184. — Possession. 

The grant of a certificate of administration 
under ActXXVJl oflfc60does not decide any 
question of title to possession of land, Dhtin- 
raj Giri Goswami v. Sripati Giri Goswami. 

2 B L R A Cr; 27, 
Qtieen v Sreeputt Giri Gosaain. 

11 WR Cr;23. 
Obilashery Debit. 9WRCi>;18. 

Notes: -See 11 W R 151. 

188. — Protection of debtors. 

Act XXVIl of 1860 does not provide for an 
adjudication of the rights of parties to succeed to 
property, or their actual title to it, its whole ob- 
ject being the security of debtors paying debts 
due to the estates of deceased persons. Maho- 
mad Etinoos v Lalla Jamai^ad Lall. 

13 W R 356. 

Jhanjoo Kooer v Dameenah Kooep. 

17 W R;343. 

Chundpo Monee Debia v. Rash Besliapy 
Chowdhpy. 21 W R 24. 

Htippo Kisto Doss V Ramantindo Doss. 

22 W.R; 274. 

Eamppotab Missep v Abhilak Misser. 

3 C LR; 170. 

186. — Under Act XXVll of 1860, no question 

of title to any specific property can properly 
be tried. A party seeking to raise sucl a 
point should be referred to a regular suit. 
Irnamun v Nunnoo. 17 W R; 193. 

Notes: — Ref 14 Mad 2/7, 

187. — Act XX of 18 1 1. 

Mold^ that a certificate gi anted under Act XX 
of 1841 did not establish the right of inheritance 
of the party to whom it was granted, but simply 
empowered him to collect debts due to the estate 


Cerlificale of Administration -Con/rf. 

(7) Eff<= ct of certificate- Co^itd, 

of the deceased. The title of plaintifi or her father 
could not, under the circumstances, be question- 
ed by a co-sharer after it =« public acknowledg- 
ment and practical effect given to that ncfcnowledg- 
fment during a long period of years. Skinner 

V Skinner. 2 Agra, 128 

188.-— Right to receive certificate- Act XXVIl 
of 1860. 

In a proceeding to obtain a certificate under 
Act XXVll of 1 860, for the collection of debts 
payable to the representatives of deceased persons 
the Court determines merely that the applicant 
is entitled to receive a certificate, and not his title 
as heir or legal representative of the deceased. 
The rights as between each other of several per- 
sona claiming to be interested in the property of 
the deceased, are not for consideration and deter- 
mination in such a proceeding. Beychan Sahoo 

V Ganesh Sahoo. 2 N W 439. 

189— Act XXVll of 1860 — Right of succes- 
sion. 

A certificate under Act XXVll of I860 gives 
no title to the property in succession to the de- 
ceased, neither does it authorize the holder to sue 
for and collect debts which have accrued due at 
the death of the deceased to peisons who have 
subsequently become owners of his property. 
Gourec Byjnath Persbad v. Lochuu Kooer. 

22 W R., 102. 

190— Act XXV IX of 1860. 

Oeitijcates under Act XXVll of 1860 can 
only be gianted to peisons claiming to be repre- 
sentatives of deceased peisons to enable them to 
recover debts and leceive interest or dividends* 
but such certificates include only the debtors of 
the estate and the procedure given by the Act 
was not intended to apply to the decision of any 
right to succeed to the estate of a deceased person. 
Rau Narasinga. 2 Mad., H C R 164. 

Notes— Ap; SOWN 545. 

(4) Effect of ceHificate in subseqtuent 
suit. 

191— A certificate under Act XXVll of 1860, 
obtained on the hI legation of being heir of the 
deceased, does not preclude a suitor from showing 
that the relationship, certified to, did not exist, 
Bundhoo Bhugut v. Mahomed Hoesein, 

2 W R., 70. 
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(7} Effee t of ceptifica te— Confd. 

(5j Becision as to validity of will. 

192 — Suit to contest will. 

A decision as to the validity of a will under 
the provisions of Act SXVlI of I860 will not bar 
a regnkr suit under Act VIII of 1869, between 
the same parties, to contest the validity of the 
same will. Anund Chunder Mitter v Baney 
Madhut* Hitter. 11 W R., 127. 

Kalee Chunder Stirma v. Gotoind Pershad 
Surma. 12 W R., 454 

193— Act X^YIl of 1860, Effect of decision 
under. 

A decision under Act XXVIl of 1860 does not 
in any way preclude the unsuccessful party from 
contesting the validity of thejwill in a regular suit. 
Aunund Hohun Mullick vindro Monee 
Chawdrain. 16 W R , 214. 

Sookho Soonduree Dabiav.Wooma Soondu- 
rce Dabia 18 W R , 255. 

Notes.— Fol; 1:1 0 Hi U8; I All 360. Con; 4 
M L J 183 F B.Ref; 4 Mad 204,23 Bom 486. 

(6) Decision under Act XXVU of 1860, 

Effect of. 

194 — Subsequent regular suit. 

When the question of granting a certificate under 
Act XX Yll Of 1860 is dealt with by the Court 
with ail the available evidence before it just as in a 
regular suit, and the matter of the certificate is 
decided upon after full deliberation, the position 
of the parties becomes very different jrom what 
it is at the conclusion of a really summary 
proceeding. Technically, there may still 
be right to bring a regular suit, but the 
regular suit in such a case is a re-hear- 
ing, and the Court is bound to pay due irespect 
to the judgment already arrived at. Grecdharee 
Singh V. Pooljhurec Kocr. 24 W R,, 173. 

(7) Power to negotiate Government secu- 

rities. 

195— Act XXVIl of 1860, «s, 8 and 21, 

A Judge can, under ss.l and 21 of Act XX VII 
of 1860, empower the holders of a certificate 
under that Act to negotiate a Government secu- 
rity mentioned in the will. 

Bhuggobutty Bebia. 3 W Mis., 18. 


Certificate of Mmmislr^.lion-’Pontd^ 

(71 Effect of certificate— Cf ?tcld. 

(8) Effect of certificate on title enacted 
by will. 

196— Succession Act, s. 187. 

The grant of a certificate under Act XXVlI of 
1860 on the title afforded by a will, which gives 
the grantee the estate m respect of which the 
debts accrued, does not establish aright as execu- 
tor or legatee within the meaning of the words of 
s. 187 of the Succession Act. Kristo Chunder 
Hooker jee v.Chundee Pershad Banerjee. 

23 WR., 252. 

197— Succession Cartificate ActfVlI of 1889), 
ss. 17 and 20 — Certificate of heirship — Grant of 
certificate by Political Agent — Irregularities in 
making grant— Jurisdiction of Civil Court. 

A District J udge cannot treat a certificate of 
heirship granted by the Political Agent in a Native 
State as invalid because the applicant had not 
given to him the requisile information as to the 
other members of the family, and no notices had 
been issued to them. These irregularities of proce- 
dure may be a reason for the Political Agent to 
cancel the grant, but they do not enable the 
District Court to treat it as a nullity. A certifi- 
cate of heirship stamped with the proper stamp, 
and gi anted by the Political Agent of a Native 
State, must be recogni/ed by the Civil Courts in 
British Jndia“as having the same effect in British 
India as a certificate granted under this Act” as 
provided by s. 17 of Act VIl of 1889, and under 
s. 20 piecludes the granting of a certificate by a 

Civil Court. Annapurnabai v. Lakshman 
Bhikaji Vakharkar 19 Bom., 145. 

8, CANCELMENT & recall OF CERTl- 
FICATE. 

(1) Act XXVIl of 1860. 

198— Grant of certificate by High Court— 
(Act XXVlI of 1860). 

that the High Court may grant a certi- 
ficate for the collection of debts due to a deceased 
person in supersession of a certificate granted by 
the District Judge and this the High Court can 
do both on appeal from the order of the District 
Judge or on petition. Gatigia v Rangi Smgjr 
9 All 173; 7 W'M f, 
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(8) Caacelmcnt & recall of certificate-C<mi^7. 


(2) Application for Cancelment. 


199— Act XXVII of i860, s. 6— Cancelling 
certificate.— -S. 6 of Act XXVil of I860 contem- 
plates the application for cancellation being made 
to the High Court Susman Gossain v Ram 
Chttfn Bhukut. 5 W R Mis., 4*8. 


(3) Refusal to recall certificate. 


200— Act XXVil of 1860. 


Meld that the lower Appellate Court properly 
exercised itq discretion in refusinpr to recall a 
certificate under Act XXYII of 1860, because 
there was an heir in a nearer degree to the de- 
ceased than the person to whom the certificate 
was granted; the ob 3 ecfc of that Act being to give 
facilities to debtors and not to assist parties in 
establishing a disputed right or title. 

Kubeer Chtinder Bundo v Ramkanye Doss 
Biswas. 17 W R 174. 


(4) Jurisdiction to recall. 


of. 


201.— Judge sitting on Original Side, Power 


Norman, J., ruled that, sitting on the Original 
Side of the Court, he could not grant a certi- 
ficate of administration in supersession of one 
which had been granted by the Judge of the 24- 
Pergunnahs under Act XXVII of 1860. 

Shamlal Dass 
* 5 B L R Ap. 21. 


Notes.— Dist: 11 Cal 451. 
B, 17 All 218 F B. 


Ref- 2 Bom 148 F 


(5) Recall of certificate granted with- 
out jurisdiction. 


202— The High Court on appeal remanded 
a case for enquiry as to an allegation that a 
certificate granted under Act XXVII ot 1860 had 
been granted without jurisdiction, and ordered 
that, if found to have been granted without 
jurisdiction, it should be recalled. 

Jageswar Das. 6 L B R Ap. 128. 

S. C. Juggessur Dhur y Bhugobutty Dassee. 

14 W R 464. 


(6) Recall of certificate of administration 
fraudulently obtained. 

208—4 certificate of administration granted 
of ‘8S0 way 1)6 reg^ljea, « |t 








.if 


4 ^" 




Certificate of Administration-CoM<«7. 

(8) Cancelment & recall of certificSite-Contd. 


has been obtained 
statement. 


by a 


false and fraudulent 
IBhabada Dasi. 

8 B L R Ap„ 13. 


204. — Where, after a oeitificate has been 
granted under Act XXVn of 1860, an applica- 
tion IS made by a party claiming to be the 
rightfnl heir, with a distinct allegation of fraud 
having been committed in obtaining the certi- 
ficate, it is the duty of the Judge to call upon 
the opposite party to substantiate their allegation 
that the claimant was disqualified from inheriting. 

Khcttcr Monee Dabee v Madhub Chunder 
Roy. 13WR10O. 


205.— Power of Judge to recall-Enquiry, Ex- 
tension of. 


Whether or not a Judge has power to recall a 
certificate granted under Act XXVlI ot 1660, he 
has power, where there are charges made that a 
certificate has been obtained by fraud, to institute 
an enquiry, and, if necessary, to refuse an exten- 
sion of the certificate, or to refuse to grant a fresh 
one according to the form of the application. 
Bhikun v Elahi Khanum. 8 B L R Ap. 14 
note: 11 WR 153. 

Notes.— See 11 W R 158. 


206.-Succe8sion Certificate Act (VII of 1889), 
s, 18, els. (b) and (c)- Certificate granted under 
mistake, the applicant concealing circumstance 
which he should have disclosed-District Judge, 
Jurisdiction of. 


P died in 1889, leaving behind him his daugh- 
ter, P. P, it was alleged, had made a will ap- 
pointing certain persons bis executors. The 
executors applied for a certificate under the Suc- 
cession Certificate Act (YLl of 1869) to recover 
a debt due to the deceased’s estate from* one iE 
P opposed this application and claimed the certi- 
ficate for herself by a separate application. Ibe 
District Judge rejected P’s application, and 
issued a certificate to tl^e executors on 14th Sep- 
tember 1892 In the meantime, one J/ obtained 
a decree against P as legal representative of P 
and in execution bought p’s right, title, and 
interest in the debt due Horn AC On 1 2th Sep- 
tember 1893, JIJ applied for certifiqafe, under 
Act V 11 of 1889, to recover his debt The Dis- 
trict Judge rejected thi«* upf^lihatloh, appealed 


to tjie e^cutoFi 




i 
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, (8) Cancflment & recall of certificate-Co«W. 

were made parties at their own request. The 
High Court reversed the District Judge’s order, 
and remanded the case for disposal on the merits. 
Upon the remand the executors did not appear 
before the District Judge to contest J/’s appli- 
cation, and the District Judge granted him a 
certificate. Thereupon he applied for revocation 
of the certificate previously granted to the exe- 
cutors, and the executors in their turn applied 
for a revocation of the certificate granted to him. 
The District Judge revoked J/’s certificate on the 
ground that he had fraudulently concealed from 
the Court the previous grant of a certificate to 
the executors. 

Against this order M appealed to the High 
Court contending, infer aha ^ that the executors, 
not having resisted his application for a certificate 
after the case had been remanded by the High 
Court, were estopped, on the principle of res 
judioafa^ from applying foi a revocation of the 
certificate granted to him. 

Jffeld^ that the exe'^utors were not estopped. 
The executors having applied to be made 
parties to the appeal-proceedings, were bound to 
appear in the Court below, and their failure to 
do so disabled them from pleading obiections, 
such as the collusive character of the decree 
and Mahali’s want of title, but it did not operate 
aa m judicata, especially when there was rea- 
son to suspect fraud on the part ot Manchha- 
ram. The order obtained by him could not 
have the effect of re'ijuduata, unless the execu- 
tors being called on to dispute it, had failed to i 
do so. 

A party to a proceeding is never disabled from 
showing that a judgment or order has been ob- 
tained by the adverse party by fraud. 

JBfeld alhO, that the Distict Judge had a right, 
under Sec. 18, clause (b) or (c), of Act VII of 
1889, to revoke the certificate he had granted 
under a mistake of fact to M. Manchha- 

^am V Kalidas. p j 1894, p. 370; 

19 Bom 821. 

Notes — -Ap: 3 C VV N fi >0. Dist. 27 Cal 11 . 

(7; Povirei? to recall certificate obtained by 
fraud dp misrepresentation. 

277.— -la a case In which a Judge refused, on 
0f want of competency, to 


Certificate of Administralion-O'wM, 

(8) CaneeJment & recall of certiGcate-Cunfd. 
a petition which asked him to recall a oertifloate 
granted bj him under Act XXVXI of neo, 
aa having bean obtained by fraud, it was held 
that it is a power inherent in every Court of 
Justice, on finding that an order has been obtain- 
ed from It by fraud and misrepiesentation, and 
that, if the real facts had been known to the 
Oouit It would not have acted in the matter, to 
recall the order made in ignorance of the true 
circumstances by reason of the misrepresentation 
alleged. Hameeda Bibee v Now Bibce. 

^ 9WR394. 

ShcoPurshun Chobey v Collector of Sarun 

IS W R 256. 

Notes — Fol; 11 w E 153; 24 W R 376: 8 B 
L E Appx 13; 1 Cal lOI. Ref: SOWN 
468. Dist: 17 W R 17t, 3 C L J 306 


(8) District Court, Power of, to cancel 

certificate granted. 

208.— Jurisdiction of District Court to can- 
cel a certificate granted.— Act XXVII of I860. 

A District Judge hag no power to cancel 
a certificate granted in order to collect the debts 
of the deceased under Act XXVII of 1860 
Venkatamma v Chengalrayappa 

7 Mad 565. 

(9) Siicccssio.n or recall of certificate. 


‘7™;^^vuoti86P, 6-Omissionto 

file schedule of debts. 

“■ XXVlX of 

I860, suspended a certificate which had been 
wrongly granted in a case where there was no 
list of debts due to the estate of the deceased 

FayzAlivTalebAli. 18 WR 33 O. 

Notes.-Ei:; 20 W R 412. Ref; 24 w R 211. 






7 ’'*' “'■'Jcssary, as a general r 
hat a list of debts should be filed before a c. 
fleate can be granted under the provision 

Act XXVII of , 860 . RadhikacLm S* 
Judoonath Gossatnee. 20 W I? 4 


Noten.-Ref, S4 W 


f 
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(8) Caneelment and feoall of certificate — 

Coneld, 

(il) Recalling ov cancelling certificate, 
ground for. 

211 — Non-appearance to object to grant. 

A certificate under Act XXVII of 1860 having 
been granted to the widow of a deceased party, his 
sister’s son subsequently represented that he was 
antitied to the estate under a will, and prayed 
that the certificate might be cancelled. Held, 
that, as notice had been issued and the petitioner 
did not appear and object to the widow obtain- 
ing the certificate, the Judge was right in lefus- 
ing to cancel the certificate and in referring him 
to a regular suit. Manick Chitndcp alias Pro- 
tap Chttnder Roy v Raj Lackhce Dossce. 

19 W R 252. 

Notcs.—Dist; 18 Cal 520. Ref. 25 Mad 507 ; 
27 Bom 615. 

(12) Cancelling grant empowering person 
to deal with securities claimed by another. 

212 — If a Civil Court is proceeding under s. 

8 of Act XXVII of 1860 to grant or has granted 
a certificate authorizing a person to deal with 
Government securities which are claimed by a 
third person as bis property, that is a ground on 
which such third person may come into Couit to 
oppose the grant of a certificate or to seek for its 
caneelment. Bandam Settah v Bandam Maha 
Lakshmy. 4 Mad H C R 180. 

Notes:— Ref: 19 Mad 35. 

9. BOMAY MINOR’S ACT (XX OF 1864), 
(1) Mother of minor. 

218 — Bombay Minor’s Act XX of 1864 — Un- 
willingness to act as guardian — Default in ap- 
pearance to order for issue of certificate. 

Am order for the issue of a certificate of ad- 
Ministration to a particular individual ought not 
to be made until it is ascertained whether that 
individual is willing to take it. A certificate of 
administration ought not to be forced upon the 
mother of a minor unwilling to take it. Where 
an order for the issue of such a certificate to the 
moitfler of an infant was made, on the default of 

mother to appear and show cause why it 
ttot be issued to htHr-Held that such de- 
lault ip app-eai^ance ought not to have beea aOi 
ptoW m her isMent ^ the el the 

iiG.a ' ' ' 


Certificate of Administration-(7o»id. 

(9) Bombay Minor’s Act XX of 1864-Cowf<?, 
cate to her. Course pointed out where no rela- 
tive or friend of a minor can be found willing to 
take such a certificate. Babaji bin Kusaji t. 
Maruti 11 Bom H C R 182. 

Notes. — See 5 Bom 310. 

(2) Joint Hindu family, 

214 — Joint Hindu Family — Minor’s Act XX 
of 1864. 

Neither a certificte of guardianship nor admi- 
nistratorship can be granted as respects the minor 
sons of A, deceased when the property, of 
which administration is sought, is the undivided 
property of A and A’s father G who is alive. But 
if A left separately acquired property, a certificate 
of administration limited to such property, may 
be granted. So also under the same circum- 
stances, a guardian of the person of the minor 
may be appoint-ed. Gurachapya v 

Swamirayachapya. 

P J (1879) 396=3 Bom 431. 

Notes.— Ref: 8 Bom 396 ; 19 Bom 309 F B ; 

6 Bom L R 966 ; 28 Bom 644. 

215 — Undivided Hindu Family— Ascertain- 
ment of share in property belonging to— Minor’s 
Act XX of 1864; 

The court may grant a certificate of adminis- 
tration, under Act XX of 1864. for the share of a 
minor in an undivided Hindu Family Property. 
The District Court has no jurisdiction to attach 
such property, m order to determine and divide 
ofi the minor’s share therein even when a certi- 
ficate of administration' has been granted. Such 
share can be determined and divided off only in 
a regular suit for that purpose. Babaji y 

Sheshgipi. 6 Bom 598=1882 P J 258. 

Notes:— Ref: 19 Bom 309 F B. 

(3) Certificate granted to Collector. 

216— ITorm of certificate— Act XX of 1864, 
s. 11— Effect of certificate — Moveable property. 

"Where the Court, under s, 11 of Act X!X of 
1864, directs a certificate of administratioh to the 
estate of a minor to be granted t^ tb© OoReotor 
o| % f 
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(9) Bombay Minor’s Act XX of 
moveable as well as the immoveable estate of the 
minor. Lakshmibai v Gancsh Antaji, 

4 Bom H C R A C 129. 

(4) Effect of Certificate on adoption. 

217— .Certificate of administration— Effect on 
adoption — Minor’s Act XX of 18G4. 

By a deed of adoption a Hindu widow ad- 
opted a minor son, the deed stipulating that, un- 
til such minor attained majority, the widow was 
to manage the property. It subsequently appear- 
ed that she was incompetent to manage the pro- 
perty, and the natural father of the minor having 
applied for a certificate of administration, the 
lower Court granted one to him. On appeal by 
the widow to the High Court against the decision 
of the lower Court. 


Certificate of Collector-<7o«czrf, 

permissible to the Revenue Commissioner. 
Bhimbhat v Bhikambhat, 1 Bom L R 184 

=23 Bom 676. 

3— Suit on agreement for maintenance from 
cash allowance — Necessity of certificate. 

Certificate of a Collector is required in a suit 
based on an agreement to allow maintenance out 
of cash allowance. Bamodai? v Satyabhama- 
Bai. 9 Bom L R 889 ==31 Bom 512. 

Certificate of the Conciliator. 

See cases under*:— 

— Dekhan Agiiculturists* Belief Act, Bom Act 
XYII of 1879, s. 47, 10 Bom L R 505« 

32 Bom 375. 

Certificate of Guardianship. 


Sec cases nnder:— 

(1) Act XL of 1858. 

(2) Evidence Act s, 36. 

(3) Guardian’s Appointmnt. 

(4:) Hindu Law — Guardianship. 

(5) Probate— Effect of Probate. 

1 — Revocation— Regular suit. 

It is not necessary to institute a regular civil 
suit in order to obtain the revocation of a certifi- 
cate of guardianship. Mahomed Ntikshund 
Mhan v Mitsst. Afzul Begam. 3 N W P 149. 

Certificate of Insurance. 

See Stamp Act. 


2 — ^Revocation by Revenue Oommissioner. 


Held that the order of the District Judge 
granting the certificate should be confirmed The 
certificate did not alter the rights and interests of 
the minor or of the widow in the property. Any 
right of property or possession that could proper- 
ly be asserted against the minor before the cer- 
tificate was granted could be asserted equally 
aftar it was granted. Gufupadva v Putapa. 

PJ (1884^)173 = 8 Bom 599. 

Certificate of administration-cer- 
tificates under Bombay Regulation 
VIII of 1827 &c. 

See Estoppel-Statements and pleadings. 

1876 P J 209. 


Property in different districts. 

A separate certificate under Bombay Regula- 
tion Ylll, of 1827 is necessary, obtained in each 
district where the estate of a deceased person may 
be, for the purpose of enabling its holder to deal 
with the estate in that district. Hafad Bibi v 
Ttipaibi, 1875 P J 71. 


Certificate of Collector. 


l—tjoder the Pensions Act 

Effect of certificate of Collector. Erifihnaji 
V Atiant* 5 Bom L R 950=28 Bom 241 


Certificate of Nationality. 






1— Marriage— Essentials to raise presumption. 

Before applying the presumption of marriage 
arising from cohabitation with habit and repute, 
it is necessary to make sure that the conditions 
necessary tor its existence do exist. Hirst of 
all, there must be some body of neighours, many 
or few, or some sort of public, large or small, be- 
fore repute can arise. Secondly, the habit and 
repute, which alone is effective, is habit and re- 
pute of that pai ticular status which, the 
country in question, is lawful m,a?mge, The 
difference between English and Oriental eustotfi* 
about the relations of the s#xes is 
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lish people, open co-babitation without mairiage 
is so ancommon that the fact ot cO -habitation 
in many classes of society of itself sets up, as a 
matter of fact, a repute of marriage. But in 
countries where customs are different it is neces- 
sary to b6 more discriminating, more especially 
owing to the laxity with which the word “wife” 
is used by witnesses in regard to connections 
not reprobated by opinion, but not constituting 
marriage. Ma Wun Di v Ma Kin. 

18 M L J 3; 5 A L J 63; 7 C L J 112; 

12 C W N 220; 35 Cal 232; 85 I A 41 P C. 


Sec also cases under:— 


(1) Marriage. 

(2) Hindu Law Marriage. 

(3) Evidence. 


Cerlificale of Sale (1-10). 


(1) Construction (1-5). 

(2) ‘ Power of Court to amend certificate (4). 

(3) Inaccuracy in sale certificate (5 ). 

(4) Grant of certificate of sale (6). 

(6) Sale certificate granted by collector (7), 
(fi) Limitation J. 

(7) Cause of action— Suit for exclusive pos- 
session of lands (9). 

(8) Suit to set aside— Limitation Act (10). 


See also cases under: 


(1) Civil Procedure Code, 1882, s. 316 ss 
CPC (1908). s. 65 A 0. 21 r, 94. 

(2) C P C (1908), Order 21 

(3) Limitation Act, 1877, Arts. 120, 142 
& 178. 

(4) Possession — Nature of Possession. 

(6) Practice — Civil Gases — Certificate of 

Sale. 

(6) Eegistration Act, 1877, s. 17, cl. (o') 
(1871, s.17; 1866, s. 17). 

(7) Eegistration Act, 1877, s. 49, ( 1871, 
s. 49). 

(8) Sale in Execution of Decree— Pur- 
chasers, Title of — Certificate of Sale. 

(9) Stamp Act, 1879, s. 24. 

(10) Stamp Act, 1879, soh. 1, art 16. 


(1) Construction. 


Cerlificale of SdXe^Gontd. 

(1) Construction— 

tion of the parties must be looked to. 

Moula Buksh V Kuruck Lall, 7 W R 246. 
Manson v. Golam Kebria Moonshee, 

15 W R 490. 

Taranath Chuckerbutty v. Joy Soondu- 
rec Dabce, 21 W R 93. 


2— Misdescription of land, — 

Where a sale certificate declares the sale of 
the rights of a particular party in land of which 
the identity is not in dispute, the mere fact that 
the right thus transferred is called by mistake 
jote dakhali instead of some other term nearly 
imporl ing the same thing does not constitute a 
difficulty in the way of giving the purchaser pos- 
session. Kuleetnooddeen Darogah v Ashruf 
AH Khan, 19 W R 276. 


3— Power to go behind certificate.— 

The Court in construing a sale certificate re- 
fused to go into facts lying behind it for the pur- 
pose of contradicting its terms. Lalla Bissessur 
Dyal V. Boolar Chand Sahoo, 22 W R 181. 

See Pcaree Mohun Mookerjee v. Gosto 
Behany Bey, 26 W R 104. 


Notes.*— Eef: 27 Bom 334. 


(2) Powei? of Coun to amend certificate. 


4 — Civil Procedure Code, 1869, s. 259.— 

A Court is not legally competent to make an 
Qd -parte order amending a sale certificate granted 
under Act VIII of 1859, s. 259. Rughoo Nun- 
dun Singh y. Wilson, 23 W R 301. 


(3) Inaccuracy in sale certificate. 


5— Extraneous evidence.— 

Where a sale certificate, though containing 
errors, was accurate as to any part of the descrip- 
tion of the sublect of sale, and could be used to 
identify it, with the assistance of extraneous 
evidence, such evidence could he received to show 
what was intended to be dealt with. 

Maleebun v. Rasheeda, 25 W R 401. 


(4) Grant of certificate of sale. 


1 — Misdescription— Intention of parties. — I 
^ Mm-e inaccurictir of language or misdescrip- 
tion will not vitiate a sale certificate. The intent 

• i i i,,* 





6 — Grant of-rr-Certificate of sale ordered to be 
granted where the auction purchaser wfho entered 
into possession laid out great sums pf money pn 
the property of purchaser. , 1 t R 4484 
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Certificate of S^XQ^ConU. 

f5) Sale certificate granted t)y Collector. 

7— Granted by Collector in accordance with 
the Kules issued by the Board of Eevenue after 
«ale of “ B Class ” lands — Transfer of title— 
Begisfexation, 35 Cal 614. 


(6) itimitation. 

8— Limitation Act, Sch. 11, Art. 178 — Execu- 
tion of decree— Limitation — Terminus a quo 

Although the grant of a certificate is a neces- 
sary preliminary to an application under S. 318, 
0, P. 0., such application will he barred under 
Art, 178 of tbe Limitation Act, if not made with- 
in three years of the date of the certificate, that 
is to say, the date of the confirmation of sale. 

8 Bom 133 and 17 Bom 228 diss from; 1853 W N 
p. 262 ref. to.— Ranjit Singh y. Baldco Singh, 
(1908) AWN 162. 

(7) Catise of action— Suit for exclusive 
possession of lands. 

9 — 0 P 0 0 2 r. 2 (1882 S. 43) 10— Possession 
—Certificate of sale — Suit to recoyer share in 
joint land. 

Per Chandatarhar and Adon /«/.— Where the 
purchaser at a Court sale sues to recover exclu- 
sive possession of certain lands belonging to the 
judgment-debtors, and on the termination of the 
proceedings in his favour, he institutes another 
suit to recover by partition the share of the 
judgment-debtors in other lands which are held ! 
by them jointly with their co-parceners, his se- 
cond suit is not barred by the provisions of S. 43 
of the Civil Procedure Code, although he bases 
his claims in both the suits upon the self-same 
certificate of sale issued to him by the Court. 

Per Crowe J, {dme}dmg)—^Qt)x in this suit 
and the previous litigation plaintiff has relied on 
the title as evidenced by the certificate of sale. 
He may be entitled to more than one remedy in 
respect of the same cause of action, and he may 
sue for all or any of his remedies, but if he omits 
(without leave of a Court obtained before the 
first hearing) to sue for any of such remedies he 
shall not afterwards sue for the remedy so omit- 
ted. Nai^ayan v. Shamrao, 5 Bom L R 238 

»27 Bom 379. 

Notc«r-PoI:7CLjr3aL 


Certificate of Sale -Conc^d^ 

(8) Suit to set aside— Limitation Act. 

10 — Suit to set aside Limitation Act, Arts, 
12, 120, 142~Notice not served. 

Where it is found that notice has not been 
served-under S. 10 of tbe Act, and a suit is bro- 
ught to set aside tbe sale and to recover posses- 
sion of tbe property sold, Art. 142 and not Art. 
12 of Sch. 11, Limitation Act, is applicable. In 
such a suit, the plaintiff need not ask the sale to 
be set aside; he is entitled to recover possession 
upon the footing that the sale has not affected 
his title. Puma Cliandra Chattopadhya v 
Dinabandhu Mukhopadliya. 
11 C W N 756; 5 C L J 926; 

34 Cal 811; F B. 

See also cases under:— 

Limitation Act. Art. 142 & Art. 178. 

Certificate of Sale, Amendment of. 

Sec Appeal— Sale in execution of decree. Case 
No. (1080). 23 All 476® 

AWN 1901, 186. 

Certificate of Will-Suit for main 
tainability. 


1— Suit for 
time of testator: - 


maintainability during life- 
1904A WN150® 
1 A L J 468. 


Certificate to collect debts. 

See Certificate of Administration. 

1— Act XAVllof 1860, Section 3— Court fail- 
ing to adjudicate upon the rights of the respec- 
tive claimants. 

Where the lower Court in a proceeding under 
Act XXVII of 1860, after ordering a preliminary 
enquiry, simply expressed its dissent from the 
opinion of the officer who held the enquiry, and 
dismissed the application without stating any 
reasons for arriving at this conclusion, heU^ with 
reference to Section 3 of the Act, that there had 
been no proper adjudication of the rights of the 
parties, and that the case must be remanded to 
the lower Court in order that it might determine 
which of the rival W emtifW fo 
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Certificate to collect debts-(?ofteW. 

certificate and grant it accordingly. Baga Singh 
V Khera P R 58 of 1883. 

Certificate under Bengal Act VII 
of 1880. 

See (1) Limitation Act, 1S77, s. 14. 

Public Demands Recovery Act, 

Certificate under Bombay Regula- 
tion. 

See Certificate of Administration. 

Certified Copy. 

—of a registered instrument. 


Certiorari, ivrit of-Omtd. 

Calcutta Court of Small Causes, subject to the 
limitation imposed by s. 54 of Act IX of 1850, 
unless such cases fell within the usual exceptions 
recognized in English practice, so far as such 
exceptions may be applicable to the High Court. 

Pillans V Peninsular and Oriental Steam- 
ship Company. 1 Ind Jur 0 S 68. 

3— Act XXVi of 1864, s 7. 

It is no ground foi removal of a cause by 
certiorari from the Court of Small Causes that a 
difficult point of law is likely to be involved in 
it. The proper course is to apply to the lower 
Court under s. 7 of Act XXVi of 1864. 

Madhub Kissen Sett v Oour Soondcr. 
Sett. Cop 9q 


0V3rcA See (1) Evidence Act Ss. 65 — 76. 

(2) Land Revenue Act (Section 83. 

Certified Purchaser. 

Sec Benami Transactions-Certified puichaser. 

Certiorari writ of. 

1 — Removal of case from Small Cause Court- 
Letters Patent, cl. 13 — Inability of Small Cause 
Court to issue commission. — 

The Bombay Court of Small Causes is subject 
to the superintendence of the High Court within 
the meaning of cl Id of the Letters Patent of the 
High Court, and the latter has, therefore, power 
for purposes of justice, to remove a case from 
the Small Couse Court and itself to try and deter- 
mine such case. The inability of the Small Cause 
Court to issue a commission to examine for the 
defence witnesses residing outside its jurisdiction, 
though not in general, may, under peculiar 
circumstances, be a good ground for granting an 
order to remove a case fromithe Small Cause Court 
into the High Court. Terms upon which such 
order will be granted set out. Pirbhai Khimji 

V Bombay, Baroda and Ccntaral India 
Railway Company. 8 Bom H C R 0 C 59. 

Notes;— Ref: 20 Bom 480 P B; Rel; 27 Bom 
575. 

2— Act IX of 1850, s. 64.— 

A writ of certiorari lay, as of course, to remove, 
before judgment, all case^ commenced in the 


4— Police Act XIII of 1866, s. Ill —Convic- 
tion on merits— Error in decision on merits 

Affidavits, Use of. — 

S. Ill of the Police Act (XIII of 1856) did not 
give jurisdiction to the High Court, when a case 
was biougbt before it on certiorari, to enquire 
whether the Magistrate had come to a correct 
conclusion as to the guilt or innocence of the 
prisoner. The obiect of that section was to limit 
the objections to a conviction to some substantial 
meritoriousground, suchaswant of jurisdiction 
or the like, and to prevent a conviction from 
being quashed on a mere error of form or of 
procedure. But the section did not give the 

High Court anyright to interfere on the ground 

that the Magistrate had come to a wrong conclu- 
sion on the question of the guilt or innocence of 

the accused person. Though affidavits maybe 
ubedtoshowa want of jurisdiction in a Magis 
trate, even though such affidavits contradict for 
this purpose the finding ,,f the Magistrate, tbev 
cannot be used as affording materials for review- 
ing the Magistrate’s decision on the merits 

Reg V Natholal Pitambai*. 10 Bom H C R lOR 
\ Sakharatn Anatoba. 
10 Bom H C R 109 note. 

Coutt'aOximiaal Procedure Act X 
Thepov^eroftheHigh Court to issue « writ 

of certtowi was uot taken away by section -ill 
of the High Court’s Criminal Procedure Aet X 
of 1876. Regy Ramdas SamaWas. ’ 

12 Born; H c ll 217. 
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Certiorari, writ 

6 — Rule nisi to quash con viotiou -Practice.— 
Where a writ of certiorari is granted to 

bring up a conviction of Justices, in order to 
quash it, and a rule nisi to quash the conviction 
moved for, the certiorari should be returned into 
Court before the motion for the rule nisi is 
made. Reg. V Justices of the Peace. 

1 Ind Jur N S 293. 

Notes:— Ap: 9 W E 325. 

7 — Power of High Court to quash conviction. 
—Bengal Act IV of 1876, ss. 88, 104, and 117— 
Municipal Commissioners, their jurisdiction — 
Power of the High Court. — 

The power of the High Court to quash proceed- 
ings on certiorari, is not affected by the provisions 
of s. Il7 of the Municipal Act, and if it should ap- 
pear either on the face of the proceedings or 
upon affidavits that the Commissioners have 
acted without or in exc'^ss of jurisdiction, the 
Court will interfere. Nundo Lai Bose v 
Corporation fop the Town of Calcutta. 

11 Calc 275. 

Notes:— Eef: 7 G L J 631=35 Cal 859* 

, 12 C W N 709. 

Certifying Counsel. 

Certifying Counsel — Practice. 

7 Bom LR 753. 

Cess-decree as to. 

Cess — decree as to — Effect of, as regards 
cess in subsequent years: — Res Judicata. 

28 Cal 109. 

Cess (1-41). 

1 Liability to pay cess 1-2. 

2 Cess not sanctioned or taken into account 
in fixing Government revenue 3. 

3 Alteration of rent by paying in different 
coinage 4. 

4 Payment of rent in kind 4 A 

5 Right to levy cess 6-7. 

6 Assignees not entitled to cesses 7A. 

7 Superior holder— Native chief— Village 

given by way of maintenance— Payment 
of cess 7B , 

S Cess on debutfcer Lands 8. ' 


9 Abwabs paid before permanent Settlement 
9-18, 

10 Payment on marriages whether ground- 
rent or cess. 18-A. 

11 Cess suitfor ^19. 

12 Cess muhtarfa-Wh ether rent or cess 20. 

13 Batta usual, Dastur, Hazzatnama, Sonari, 
Salami, Percentage 21. 

14 Abwab-Punja expenses 21A. 

15 Abwabs— Zemindary salami Mokarari 
lease — Bent — whether recoverable 552. 

16 Compony’s Batta 23-25. 

17 Collection charges, Rent for abwab 56. 

18 Power to levy separate cess— Deligation- 
Yalidity 27-28. 

19 Revaluation-Increased cesses payable by 
whom 29. 

20 Not land revenue 30, 

M Legality 31. 

22 Suit to set aside sale for arrears of cess 
32, 

23 Suit for recovery of illegally collected 
cess not maintainable 32 A. 

24 Levy ot summary cess 33. 

^5 Liability of Babuana for cess. 34. 

26 Cess under fear of distraint 35. 

27 Water cess 36. 

28 Contracting out-Construction of deed- 
Cess liability to pay mokurari lease 37. 

29 Construction of document-House tax- 
Cess-Rent 38. 

30 Annual Value-Rent-Ten ure-bolder 89. 

31 Valuation roll, publication of— Condition 
precedent 40. 

32 Rent suit might and ought 41. 

See also cases under:— 

(1) Contract Act, s. 23— Illegal Con- 
tracts-^-Illegal Cesses. 

(2) Custom. 

(3) Small Cause Court, Mofussil- Juris- 
diction — Cess. 

(4) Right of suit. 

(6) Bengal Tenancy Act (VIII of 1685), 
S, 52, 74 Case No. (219). 

?6CWN360. 

(6) .Bengal Tenancy Act (VIII of 1885), 
S. 74. Case No. (293). 

8 C W N 529 = 33 Cal 834*. 
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Cess- 

(7) Abwab. 

(8) Appeal — Acts — Betigal Tenancy Act. 

Gasei^o (44). 20 Cal 254. 

OaseNo(B29). 21 Cal 182. 

(9) Bengal Cess Acts. 

(10) Bombay Local Funds Act, 1869, s.8. 

Case No. (1). 4 Bom 643. 

Case No. (2). 17 Bom 54, 422. 

(11) Bengal Tenancy Act (Vlll of 1885) 
». 179. Case No. (62j. 

12CWN175. 

(12) Bengal Tenancy Act (VIII of 18.S5^ 
s. 74. Case No. (12) 

IOC WN527«4 CLJ527. 


Cess-Contd. 

(3) Alteration of rent by paying in diffe> 
rent coinage. 

4.*— Extra or illegal cess. — 

Kent is not altered by being paid in a diffe- 
rent coin,-nir., inkuldar, instead of sicca, rupees; 
and the apparent addition of one anna per rupee 
(the difference in value between the two kinds 
of rupees) is not a real addition to the rent, nor 
is it an extra cess of an arbitrary nature Or an 
illegal character. Roocha Ram Miaser v 
Naga Doss 2 N W 92. 


(4) Payment of rent in kind 


Payment of rent in kind. 


( 1 ) Liability to pay Cess 


1.— Holders under biswadar — Contract to 
pay,— 

Held^ that if the biswadars were not liable to 
cesses claimed those holding under them could 
not be liable to plaintiff’s claim; and that the 
liability of the defendants, whether they be 
lessees or mortgagees under the biswadars, must 
depend, firstly, on the liability of the biswadars 
themselves; and, scondly, on the terms of the 
lease or mortgage under which they are found to 
be in possession, Dhtinec Ram v Moorlee 
Dbur 2 Agra 325. 


(5) Right to levy cess. 

5. —Absence of anj contract to pay. 

A Government les.see is not entitled to sue 
for a declaration of his right to levy a cess upon 
a jotedar who grazes his cattle on his own jote 
within the precincts «f the lessee's mehal, there 
being no contract between them whereby defen- 
dant is bound to pay such a cess. Bhugee- 
Puth Shikdap v. Hamnarain Httndur 
eWR299. 


2. — Contract to pay. 

Where the talukhdar has engaged to pay 
certain cesses for roads, schools, etc., he cannot 
recover them from the biswadars, unless they 
are bound to pay them by some positive law, or 
have engaged or have consented to do so; nor is 
any individual biswadar bound to pay merely 
because his co-partners have agreed to pay or 
have paid them. Dhunee Ram v Moorlee 
Dhur 2 Agra 326. 


a /aminaar demands a cess over and above 
the original rent, and t-be raiyat consents and 
contracts to pay it, this demand and the old rent 
form a new rent lawfully claimable under the 
contract, Jeeatoollali Paramanick v. 

Jugodindro Naraia Roy 22 W R 12 

7. — Madras Rent Recovery Act s. 11 Water- 

cess— Tenants— Cultivation improved by water 
taken from landlord’s tank.— ‘ 

A landlord has aright to charge water-cess 
when his tenant cultivates a wet crop on dry 
land or a second wet crop on wet land by means 
of water taken fram the landlord’s tank. ” * , 
Thayammal v. Muttia 10 Kad 282. 

Notes:— Ref 12 M L J 22 


(2) Cess not sanctioned or taken into 
account in fixing Government revenue 
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Cess-^'on^rf. 

(6) Assignees not entitled to 
oesBes-^Co7ioJd, 

Assigoment of Government revenue — Asf?ignees 
not entitled to cesses. JSeld^ that an assignee of 
the Government revenue assessed on a certain 
patti was not entitled to receive Patwari rates 
and local cesses from the Zamindar.* such rates 
and ceases have to be paid by the Zemindar to the 
Government. Kesho Das v Narain Singh. 

1901 A W N 160 = 23 All 505. 

(7) Superior holder- -Native Chief-Village 
given by way of nvaintenance—Payment of 
Cess. 

7B. — Local Funds Act (Bom Act 111 of 18G9), 
Sec 8 — Bombay Local Act (Bom Act I of 1881) — 
Bombay Land Bevenuf^ Code Bom Act V of 1879 
Jivakdars-Iudian Contract Act(lX of 1872), Ss.69, 
70 

The plaintiffs ancestors, as the ruling Chiefs ot 
Patdi, granted to defendants’ ancestors, the village 
of Kamijala as “Jawakgnas”. When m 1869 the 
Act 111 of 1869 was passed, which empowered 

Government to levy from all lands the local fund 
cess, it was decided that as Kamijala was one of 
the villages of the Patdi State, the cess upon it 
was fixed on the old Eamal rate, bince that 
time down to 1884 the revenue officers levied 
the cess in the first place from the Patdi Chief, 
who in his turn levied it from the defendants, 
in 1884 the local Boards Act was passed, and 
then disputes arose as to whether assistance was 
to be given to the plaintiff inieoovermgthe local 
fund cess from tue defendanus; this resulted m 
the decision of the Bombay Government, that 
the defendant and not the plaintiS must be held 
to be superior holders lesponsible to Government 
for the local fund cess. This decision was com- 
municated to plaintiff on the Bith April 1888, 
and was afterwards upheld by the Secretary of 
State. Plaintiff, thereupon, filed the suit for a 
declaration that defendants were the superior 
holders, and had no right to pay the local fund 
eCss direct to Government and that he was en- 
titled to pay the same to Government and recover 
it from the defendants and for recovery of the 
cess which he paid from 1888 to 1895. 

Heldj (1) tiat the plaintiff was not an j 
“occupant ” either generally oi under the Bom- i 
bay Land Revenue Code, for he was notim occu- ! 
pation of the land, and the term under the Bom- 
bay Land Revenue Code is applicable to unah- 
nei? was * 


Cess-Oontd^ 

(7) Superior liolder*Native Chief-^Village 
given by way of maintenance— Payment 
of CeBs-~Cimdd, 

under the Bombay Land Revenue Code, since the 
words at the end of the second paragraph of s. 

8 Bom Act III of 18o9 do not control the preceding 
portion of the paragraph ; and the word “all” 
before “superior holder” does not extend th6 
meaning of the latter term. 

(3) That plaintiff was not entitled to recover 
the cess already paid by him from 1888 tu 1896, 
for since 1885 Government had ruled that plain- 
tiff was not primarily responsible for the cess and 
that though he was interested in the village , the 
defendants being always anxious to pay the same 
s&. 69 and 70 the Contract Act did not apply 
and that under the circumstances the notice 
given by the Mamlatdar to the plaintiff to pay 
the cess was not sufficient to bring the case with- 
in the operation of s 69 of the Indian Contract 
Act. Gordhanlal v Sui*ajraalji 

4 Bam L R 299 = 26 Bom 504. 

(8) Cess on debutter Land. 

8— ‘ Owner and holder” s. 56— Bengal Act IX 
of I8o0. 

Beng. Act IX of 1860 contemplates payment 
of cesses by persons beneficially interested in the 
lands on which the cesses are levied. The words 
‘ owner and holder ’ are not restricted to any one 
person and it is not necessary that the owner 
should be in possession. The plaintiff a patnidar 
had paid certam'cessesin respect of certain debut- 
ter lakhiraj land and sued the defendant to 
recover the amount of such cesses. 

The defendant admitted the proprietorship of the 
estate in which the lands were situated but 
denied his liability for the cesses. Kela that the 
defendant was not liable to pay the amount of 
the cesses but the person liable was the idol 
through its shebait or some person receiving the 
rents and profits of the lands or some one in 
actual possession of the land. Gopal Chundci* 
Sircar v. Adhiraj Iftab Chand Mahtab 
10 Cal. 743. 

(9) Abwabs paid before Permanent 
Settlement. 

9.— Bengal Reg, VllI of 1793 S* 45 — Bengal 
reg IV of 1794— Beng reg V of 1812, a. 3 B^ng 
Aot Till of 1869 s, II, 4ct X g| ^180 ^ 

Contract Aot p 
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(9) Abwabs paid before Permanent 
Settlement — Co7itiL 

A landlord is not legally entitled to recover 
abwabs from the raiyatg when it is not proved 
that abwabs have been paid or were payable be- 
fore the Permanent Settlement A claim for the 
recovery of abwabs existing before the Perma- 
nsnt Settlement will not be enforced. 

Cbultan Mahton y Tilukdari Singh. 

11 Calc, 175. 

Kotes.-— Eef: 1.5 Cal 828, 8 0 W N 529 / 17 
Cal 726 F B ; 7 C L J 251. Dist : 31 
Cal SSi. 

10. — Abwabs not paid before the Permanent 

Settlement — Helcl^ by the Privy Conncil — that 
payment over and above the rent and described 
as abwabs in the Zamindari accounts, for which 
the tenant was sued, were rightly treated as 
abwabs and not as part of the rent fixed. They 
were not recoverable from the tenant although 
they have paid for a period of unknown length 
and according to a long standing practice, not 
having been, if payable at the time of Perma- 
nent Settlement, consolidated with the rent, as 
they should have been if then payable, under sec 
5i of Regulation Vlll of 179.3. Not having 
been so consolidated, they could not be recovered 
under s. 61. if not payable at the time of the 
Parmanent Settlement, they came under the terra 
of new abwabs and in that case weie illegal 
under s. 65. Talukdari Singh v Chulhan 
Mahtan, 17 Cal 131=16 I A 152. 

Notes:— Fol: 17 Cal 726 F B, Dist 22 Cal 680. 
Ref 16 Bom 1. 

11. — Abwabs— Illegal cess— Bengal Tenancy 
Act Ss. 74, 179— Beng Reg VITI of 1793 s.64, V of 
1812 Ss 2 and 3, XVIH of 1812, s 2. 

The fact of abwab or not abwab must be de- 
termined by the circumstances of each case. 
According to 11 Cal 175— Where the holder of 
mokurari tenure agreed to pay a certain sum as 
rent and also certain other items called tehwari 
and salami, it was held that they were not illegal 
cesses because they were not uncertain and arbi- 
trary in their character but were specific sums 
which the tenant agreed to pay to his landlord, 
and the payment of which formed part of the 
consideration on which the tenancy wai cyfpted, 

11 c. c. u 


CeSS-Gonld, 

(9) Abwabs paid before Permanent 
Settlement— 

They are therefore recoverable under Reg V of 
1812, Pudmaniind Singh Bahadur y Btij 
Nath Singh. 15 C»1 82S. 

Notes Diss : 17 Cal 726 F B. 

IIA. — Illegal cess, what is— 

10 lndCas46i. 

i 2. — Cess Act — ( Bengal Act IX of 18S0 ) 
Public Demands Recovery Act ( Bengal Act Til 
of 1880 ), s. 10— Personal debt— Recovery of cesa 
— Property of a person not recorded as a pro- 
prietor. 

Amount due on account of cesses under th« 
Bengal Cess Act 1880, is only a personal debt and 
therefore cannot be recovered under the Public 
Demands Recovery Act 1880 from the property 
on which it is assessed when the property be- 
longs to a third person who is not recorded as a 
proprietor under Bengal Act Til of 1876. 
Shekaat Hosain y Sasi kar. 19 Cal 783. 

Notes Fol: 30 Oal 778, 6 0 W N 302 ; 8 G 
W N 357 ; 2 0 L J 311. Appr.* 36 Cal 
753. Ref: 13 0 W 1:^ 750 ; 10 0 L J 201. 

13. — Construction of Act X12C of 1844, aboli- 
shing cesses on trades— Bombay town duties. 

On a question whether a cess of two annaa 
per candy on all cotton bought in, and exported 
from Broach, paid by the buyer, according to 
usage from time immemorial, to a temple in that 
town, was abolished by Act XIX of 1844. Held 
that it was a cess of a mixed kind, local and in- 
direct upon the trade of a cotton buyer carried 
on in Broach, attaching when he bought cotton 
in that town for exportation, and that it fell 
within the meaning of that Act, so ^that tht 
right to claim it had been thereby abolished, 

Kaisyanraiji v Mofussil Company- 
14 Bom 526*171 A 103. 

Notes : — Ref : 5 Bom L R 703. 

14. — Illegal cess — Asul and Abwab. 

In a suit for rent at the rate of Bs. 22-2 per 
annum, the defence was that the annual rent was 
not Rs.22-2 but was Rs.18-0‘6 the difference being 
ipade Uf of illegal ^esfcs h C. neg 
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CeSS-Oontd. 

(9) Abwabs paid before Permanent 
Settlement— Contd 

&c which had been paid for a long time without 
specification m the rent receipts 

Meld, that the amounts sued for nr der the 
heads of sarak, neg Lq being abwabs were not 
recoverable and an agreement to pay them is 
void ( 16 Cal 82o dissent d from ) 

Radha Prosad Singh v Bal Konwar Koen 

17 Cal 726 

Notes — Dist 22 Cal 680, HI Cal 884 Ref 

28 Cal 17 ,8 C W N 529 , 10 C W Is 527 
=»4 C L J 52? 7 G L T 2 >1 

15-16 — Abwabs—Chowki lari lasw -Village j 
Cbowkidars Act ( Bengal Act \ 1 of 1870 )---Sui» 
Mr arrears of Chowkidari tax— *Rtrit —Bengal j 
Tenancy Act VI 11 of 1885 Ss 3 (5) and 74™Bea I 
Reg Vlll of 1793 ss 54, 55 i 

A Patnidar was sued foi arrears of chrwLi 
dan tax His defence was that being an illegd 
tax it could not be legally rtcovtrcd Mi la — 
the payment of the tax b uig one of th^' terms ( f 
the patni settlement itself entoud into by pai tu n 
competent to contract and for aialuible cuusid 
ration and as the amount which the pitni i\ 
agreed to pay as chowkidaii tax was paid qoito 
as much on account ct the oc< upatiun of tl ( 
property as that which was (xpiessly called tin 
rent, and was pirt of the gro i li rent as much as 
the latter, it was not an ibwal and was there 
fore recoverable 4 Gal 57b followed 17 Cal 1 U 
726 distinguished 15 cal 82« rcfeiiid to 
AssanuHa Khan Bahadur v Tirthabassni 

22 Cal 680 

17— “Bengal Tenanoy Aet-Stipulation to pay 
abwab permanent tenure holder 

The defendant, a darpatnidar, agreed to pay 
annually Rs 4 in lieu of certain quantities of jack 
fruit, bamboos, and fish This agreement was 
contained m a cHuse quite distinct from that 
containing thepayment of rent Meld theshpuK 
tion IS a stipulation to pay the abwab Such a 
stipulation for the payment of an abwab under a 
permanent mokurari lease is valid and S 74 of 
Bengal Tenaney Act does not control b 179 of the 
Act, 22 Cal 680 2 0 W JS 54*3 referred to and 
followed 26 Cal 130 distinguished 
Krishna Chandra Sen v Sushila Soondury 

'D'la 

26 Cal 611-8 C W N 608 
-Bef, 8 0 1 J 387, 13 0 If Jf 


CeS&-Gontd. 

(9) Abwabs paid before Permanent 

Settlement— Conoid 

j 8— Agreement to pay eesses — Rent— Bengal 
Tenancy Act s 3 cl 5, Ss 179, 195 

A patni lease contained a stipulation that the 
patnidai was to piy two sums of money on behalf 
ol the Zammdar one sum as cesses upon the 
property to tlic Collector and another sum as 
expenses for the maintenance of the Masjid on 
the propcity to the peison who conducted the 
expenses of the Ma^^iid respectively that 

the two sums < f money are lawfully payable on 
account of the use and occupation of the land, 
and are thcrffoic rent (2^ Cal68e,llCal 221 
distmguishi d). Mohebut All v Mahomed 
Faizuliah. 2 C W N 455 

BasaiUa Ktimari Debya v Ashntosh 
Chiickerbntti 27 Cal 67, 4C W N S. 

Notes 27 Gal 67 F B 

(’0) Payment on marriages w'hether 
gro ind rent or cess 

18 A-]^i^ij iits maJf to Zimiodar by occu- 
piLib of al c at cn m images whether 

gioi Jruito-ic'^s Hind Gas 217. 

(11) Tess sdit for 

19 — // Id tbit a sad foi i dc Jaratiou of the 
pluiitiff b right ds a mml o t) half the produce 
and w 3od of % certiin gro^e bd&ed on the custom 
oi the /ilhge was not a suit for rent but for a 
cess Ablakh Rsi v Ram Saran Singh. 

12 W N 10. 

(12) Cess Muhtarfa whether rent or 

* Cess. 

20 — Rent — Cess— W a] ibular/ — ^Interpretation 
of—Cess and rent— Non- agiicuUural tenants 
— Abadi 

Piamtiff«! /(mindars, sued for muhtarfa or 
rent of certain plots of land in the use and 
occupation of the defendant, a Chhipi who was 
a non agricultural rayat residing m the abadi, 
and who earned on the business of calico printing 
the defendant pleaded that the payment demand- 
ed was a cess, and not being sanctioned, could 
not bo recoveied 

Meld that the payment in question was not a 
cess and was therefore, recoverable as rent 

The primary notion of a mm w ai 

1 jjpt ioi Ifl » 
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Cess-Oontd. 

(12) Cess Mulitarfa whether rent or cess 
-^Contld 

for some purpose of public conveiuence, such as 
sanitation, police and the like I he words rent, 
cess and the like must be mterpi eted with 
reference to the meaning attached to them at 
the time for which the payments are claimed 
and the period during wh ch a wapbalra-s is the 
authority for village customs Muhammad 

Ahdul Hai V Nathu 1 A L *! 

27 All AWN 204 

Notes— ife/ W N (1907) 217 

(13) Batta usual Bustur Ha/zataama 
Soiiari, Silami Perecai>age 

21 — The Batta usual, lOustur IIi//atnama, 
Sonan Chanda ^ tlami and p nl jt are 
abwabs 

If the tenancy was croab d be f ire ! SiO, 1 atta 
oompamj p)im / ja le not an abwaf but- u the 
creation of the tenancy is of sub*’ [ lu dtlc it 
IS ])) inm tail an abwab M r Tapursh Hosseiii 

V Oopi Narayan 7 C L J 251 

(14) Abwab -Puja expenses 

21 A — PujaKInruhor ( vi aises ioi a puia 
agreed to be pai 1 in excess of lb rent is an 
abwab and cannot le enforc d Ko d ctss is not 
abwab within the meaning of b. 71 of the Bengil 
lenancy Act ( i Cal 570 ^ C I J 437 Bcf 22 
Cal 214 hxpl ) Narandra Kumar Ghose v 
Gora Chand Joddar 

8C LJ 391 = 33 Cal 683 

Notes — 12 C W N 154 S C L J 525 
But see —Ashutoshdar v Amir Mollah 

3 C L J 337 

(15) Abwabs— Z a mmdary Salami Mokarars 
lease Kent- whether recoverable. 

22 — In a mol a) an lease thcie was an agree- 
ment to pay a certain sum as rent and as certain 
additional sum as /Bmimda) ^aloioii expenses, 
which Were arbitrary and estia cbsrges imposed 
on the tenants on account of work done m the 
/Mmdmy diensta and for other purposes 

Sdd^ that they were Abaahs and could not 
b^ recovered by the from the tanant 
10 0 W N 527 4 0 L J 5^7, RpI, 31 Oal 834 Biat 
17 Oal 726 (F B), FoL Blpin Behary Mitter 

Y Sftrai Chandra Sirkar, 7 Ind Cas 760 


CeSS-Oonfif, 

(15) Abwabs Zamindary, Salami, Mokarari 
lease Rent whether recoverable— 

See also cases under 

(1) Landlord Tenant 
(3) Lease 

(16) Company’s Batta 

23 — Abwab: — A claim for Company B Batta 

IS not necessarily a claim for abwab. If the rent 
was fixed in lupees and datta is claimed 
so as to make demand equivalent in current coin, 
the demand is illegal Ram Saran Singh v 
Gyan *:>ing 6 C L J 687 

24 — A Uaim foi Company’s Batta which re- 
presents the conveision of veca into Company g 
in pees is not an abwab but properly forms a part 
of the rent 

If it IS proved that the Company s Batta has 
Ik nn p lid without dispute for many years and 
its hgality is questioned by the tenant, the onuh 
is not upon the landlord to prove that the rent 
was oiiginall> fixed m sura lupees Ram 

Khelwan Singh v Kumar Rau 
6 C L J 667. 

See also cases under — 

Landloid Tenant 

25 — A claim for batta being a claim m excess 
of rent is not enforceable at law 

B ifta is not al nab, if it is merely an allow- 
ance foi the exchange of sicca rupees into Com- 
pany s rupee®, the latter of which was introduced 
i by Act X\ II of 1865 and the former ceased to 
be legal tender by Act XTIl of 1836 If the rent 
cl Limed has been fixed before 1836, batta is 
})) ima facu not an aba ah, but if it has been fixed 
subsequently, it is j/i iota facie an abwab 

Rameshar Koer alias Dulpin Saheba v 
Gobardhan Lai 7 C L J 202 

Notes —Comp 7 C L J 616 Ref 7 CL J 
251 

(17) Collection charges, Rent for abwab. 

26— On the construction of a lease 

that a certain sum described as collection charges 
as form mg part of the consideration of the lease 
was part of the rent and was not an Orhmb 
Oal 7 26 foil 8 Oal 730 dist Radha Chtirn 
Roychaudhuri v Golapchandra Ghose 
8C WN 529«Sdl0al884l 
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(18) Power to levy separate cess-Dcligation 

—Validity. 


27 — ^28 — S. 1 — Statutory powers. 

Where a statute empowers Government to levy 
aseparate cess for water supplied for irrigation, 
and enables them to prescribe the rules under 
which and the rates at which such water-cess 
shall be levied, the Government have no right to 
delegate to the Collector the statutory authority 
and a rule empowering the Collector to impose the 
prohibitive rates when water is taken without 
permission is a delegation not warranted by the 
Act. Kamulammal v The Secretary of 
State for India in Council. 8 M L T 171= 

7 Ind Cas 402. 


(19) Po'Yaluation— Increased cesses pay- 
able by whom. 


29— Covenant— Construction of— “Eoad and 
Public” Works Cesses as levied at present. 

Where the lessors agreed with the tenants 
that the latter were to pay, in addition to the 
fixed rent, Koad and Public WoaLs Cesses at half 
anna per rupee, as was levied at the time, accor- 
ding to the instalments given at the foot of the 
instrument. 


Beld^ that the lessees were to pay E^ad and 
Public Works Cesses at half anna per rupee as 
was levied in accordance with the statutory pro- 
vision of the subject, and that the effect of the 
covenant was not to impose the liability for any 
additional cesses upon the landlords. Krishna 
Chundra Basu v Moliendre Nath Basu. 

IS C L J 212=9 Ind Cas 704. 


(20) Hot Land Revenue. 


80— Act X\^I1 of 1876. 


A cess is not land-revenue within the mean- 
ing of the U P Act XVII of 1876. Janki 

Barsaran v Ramkumar Das. 3 0 C 325. 


(21) JLegality. 

31— Levying of market dues— U P Act III of 
1901, 88, 66, 86. 7 A L J 176=5 Ind Cas 288 

= 82 All 193. 


(22) Suit to set aside sale for arrears ef 


82— 'Suit to set aside sale for arrears of 



CeSS-Goncid, 

(22) Suit to set aside sale for arrears of 
ttBS—Concld, 

on the ground that no notice was issued under s. 
10, maintainable— Ben Act 1 of 1896. 

28 Cal 813=6 C W H 831, 

(23) Suit for peoovepy of illegally collect- 
ed Cess— not maintainable. 

32A— Suit against President, District Board, 
for recovery of land cess illegally collected from 
inamdar not maintainable. A suit was not main- 
tainable against the President of the District Bo- 
ard, to whom the Collector who, according to 
plaintifi, illegally collected land cess from him, 
an inmdar, and paid it over: because the assess- 
ment and the collection of which plaintiff com- 
plained were not by the defendant, who conld not 
be called upon to make good the amount said to 
have been wrongly collected, merely because it 
had been eventually paid over to the credit of 
the District Boaid. Hapischandpa Devu v 
Ppcsident, DistPict Boapd, Ganjam. 

24 Mad 114. 


(24) Levy of— Summary cess. 


83— Interest in immoveable property— Im- 
peachment of— Limitation. 13 Bom L R 1047. 


(25) Liability of Babuana fop cess. 

34— Liability of Babuana property for cessss 

13 C W N 118=4 Ind Cas 831. 

(26) Cess under fear of distraint. 

35— Cess paid under fear of distraint, if caa 

be recovered. 6 M L T 242=19 M L J 470 = 
32 Mad 456=3 Ind Cas 466. 
(27) Water-Cess. 

36— Water-cess- A mi a pattadar’s liability to 

10 ML T 452. 


(28) Contracting out-Construction of deed 
—Cess liability to pay— Mokurari lease. 


37— Landlord i: tenant— jease. 

It is open to the zemindar and the tenure- 
holder to contract themselves oat of the provi- 
sions of sec il of the Bengal Cess Act. Where in 
a perpetual mohn-avt lease the rent was fixed hr 
a clause which runs thus:-“At varying^«,««s, to 
wit at an annual uniform of Bs. 1,680 from 
1284 to 1291 (^Fadi) and at an annual uniform 
consolidated, of Bs. 1,686 of the current eoin 
from. 1292 {Fadi) together with aiwab such as 


'iiU 
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CeSS'^Oonii. 

(28) Contra ctiag out -Construction of deed- 
Cess, liability to pay-Mokurari lease- Condd 
selami for Dus«ierala and Holi, Purkha, Sair, 
Road'Cess, Public Woiks-cess, &c , all of which are 
included in that very sum of Es. 1,585,” 

That the contract does not provide for the contin- 
gency which happened in this case, namely, an 
increase in the amount of cesses levied by the 
State. That if any additional cess is imposed 
or if the amount of cess is increased, the incidence 
of the new burden must be regulated according 
to the statute. Mahanand Skliai v. Mussmat 
SayedunissaBibi 12 C W N 154-. 

(29) Construction of document— House tax 

-Cess-— Rent. 

88— Under the wajib-ui-arz of a village called 
Badhakund the zamindar was declared to be 
entitled to one tata (six pies) per month for 
every house from the occupants of the village 
and also from the owners of shops and temples. 
Held that this payment (which was called “jhar- 
ghanna ’) was not a house-tax, or cess, but merely 
ground-rent and did not require special sanction. 
Balwant Singh v Sankar. 1908 A W N 95. 

(80) Annual value— Rent — Tenure-holder, 

39 profits of, if assessable with road- 

cess — Stall-holders and vendors at mela^ if te- 
nants or mere licensees -“Immoveable property,” 
if— Levy of cess over and above income-tax, 
if legal. 

It cannot be affirmed aa a general proposition 
that the liability to pay income-tax carries with it 
as a necessary consequence exemption fr )m Eoad 
and Public Works Cesses. 28 Cal 837 (1901), 
considered and explained. A mela is annually 
held for 20 days from the 5fch to the 25th Faigun 
on lands which are included in the jotes or hold- 
ings of agricultural tenants (but on which no 
crops are standing at the time the fair is held) 
under an arrangement between the Zemindar and 
the holders of th6 7mla to which the tenants are 
not parties. The Collector assessed Eoad and Public 
Works cess not only on the rents paid to the Ze- 
mindar by the raiyats but also on the profits 
realised by certain tjardan under the ?w Jr^-hold- 
ers from the stall-holders and vendors of live- 
stock, etc., at the 7nelc(>* Held — that these profits 
are not rent payable by either cultivating raiyats 
or by other persons in the actual use or occupa- 
tion of land within the definition of ‘annual value’ 


CeSS'-Oontd, 

30 Annual value-Rent-Tcnure-boldep 
— Conrld, 

in sec. 4 of the Cess Act and cannot be assessed 
with road-cess. Per Kampini, 0 J. — The profit* 
of a 7nela may come within the definition of rent 
paid for the actual use and occupation of land by 
persons other than cultivators or of immoveable 
property as definied in sec. 4 of the Cess Act, But 
whether in any particular case they do so or not, 
will depend on the terms of the lease in that case. 

Brett and Woodroefe, JJ — A mela oi fair 
does not come within the definition of immove- 
able property in sec. 4 of the Cess Act. The hold- 
ers of the mela in this case or the ijardars under 
them are licensees and not tenure-holders within 
the Act. Per Eampini, 0 J.— The definition of 
tenure-holders in the Act is very wide and may 
include persons in the enjoyment of the profits 
of a mela. But whether in any particular case 
such persons are tenure -holders or not will de- 
pend on the terms of the lease. Per Brett and 
Woodroffe, JJ. (Eampini, C J. and Mookerjee, J 
eontra),-The definition of “annual value” contem- 
plates that the rent shall be payable by persons 
in occupation duruu/ the year^ not by persons 
occupying the land for 20 days during each year. 

I Per Mookerjee, J —The stall-holders and other 
I persons attending the mela for the purpose of 
selling articles of merchandise are licensees and 
not tenants. Per Eampini, 0 J. — The sums pay- 
able by stall keepers may come within the defini- 
tion of rent, The Secretary of State for 
India in Council v Karuna Kanta Chowdh- 
ury (F B). 6 C W N 1053. 

(31) Valuation roll, publication of— Condi- 
tion precedent. 

40— Looking to the provisions of Ss. 36 and 
41, the publication of a valuation roll is not a 
condition precedent to the atfcaching of liability 
to pay road cess for rent-paying lands. 

Ricketts v Rameswar Malia. 28 Cal 109. 

(32^ Rent suit might and ought. 

41— Mamuli— l^revious suit for rent includ- 
ing mamuli— Decree fox consolidated sum includ- 
ing mamuli— No question raised as to the lega- 
lity of mamuli— Heard and finally decided’ -Ques- 
tion as to legality of mamuli raised in second 
suit — lies J ud kata , 

Explanation II to s. 13 C F, 0 only says I that 

questions which might ahd ought to have been 

raised must be deemed to have been ^batanti- 
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Cess-O/ii^^. 

(32) Rent suit might <fe ought —Concld. 
ally in issue in the previous suit But to operate 
as the question ought to have been 

heard and finally decided also. Explanation 11 
does not produce that efiEect if there had been 
no adjudication expressed or implied. Where a 
person sued for rent and mamuli due under a 
kabuliyat, and the question was raised that the 
mamuli was an illegal cess under S. 74, Bengal 
Tenanoy Act, the decision in a previous suit that 
the landlord was entitled to a consolidated sum 
made up of rent and mamuli, as rent when no 
question was raised as to the legality of the ma- 
muli does not operate as /v? ludicata. 24 Cal 711 
foil Woomcsh Chandya Maita v Baroda 
Das Maita. 28 Cal 17. 


Notes-Appr; 1 C L J 3,^7 Ref: 12 OWN 
862 = 35 Cal 979 = 8 CL J 82, 65 P B 1907 
= 96 P W K 1907 = 66 P L R 1908. Fol; 
107 PR 1906 = 70 P L R 1907. 


Cess Act. 


Sce:“-(1) Bengal Cess Acta. 
(2) Cess. 


Cession of British Territory 
India. 


in 


— Evidom'e of cession-Transfcr or re-arrange- 
ment of juiisdietiou in British tcriitory — 
Statutes 3 &4 Will IV. c.e-S, s. y— Statutes 24 
A 25 Vic, c. b7, 8. 22-Statutes 24 cS. 25 Vic; c 104 
a. 9— Evidence Act, s. 113 — Effect of cession of 
terntonal junsdictioru 

The powei to cede territory was not one of the 
poweisTo which the Secretary for India in Coun- 
cil succeeded under 21&22 Vic; c lOd, when 
the (xovernment of India was by that statute 
transferred to Her Majesty, inasmuch as such a 
power was not possessed by the East India Com- 
pany. Damodar Gordhan v Ganesh Deoram 
10 Bom, H C R 37. 


on appeal to the Privy Council, as 
follows — SmMe—'Th&t the general and abstract 
doctrine laid down by the High Court at Bombay 
that it is beyoned the power of the 
British Crown without the consent of 
the Imperial Parliament, to make a cession of 
territory within the jurisdiction of any of the 
British Courts in India, in time of peace, to a for- 
eign power^ is erroneous. Where an objection is 


Cession of British Territory 
in India-CojiM. 

taken to the territorial jurisdiction of a British 
Court, on the ground that the territory over 
which the jurisdiction of the Court extended has 
been ceded to a foreign power, such a cession 
must be regularly proved, and cannot be establi- 
shed by uncertain inferences from equivocal acts. 
An agreement on the part of the Government of 
India purporting to transfer certain villages, 
forming part of a Regulation province within the 
Bombay Presidency, and subject to ordina^ 
British jurisdiction, to the extraordinary ju\^ ' 
diction oi the Political Agency of a Native Srate, 
does not constitute a cession of territory. A re- 
arrangement of jurisdiction within British terri- 
tory in India, by the exclusion of a ceitaiu dis- 
tiict fiom the Regulations and Codes there in 
foice, and from the jurisdiction of all the High 
Courts, with a view to the establishment therein 
of a nativ*^ jurisdiction undei British supervision 
and control, cannot be carried out except by legi- 
slation, under the provisions of the Impeial 
Statutes 3 A 4 Will IV, c 85, s. 43; 24 L 25 Vic; 
c. 67, s 22, and 24 A 25 Vio c. 101, s 9 The Gover- 
nor General in Council being precluded by the 
Act 21 A25Vi<;c 67, s, 22, from legislating 
directly as to the sovereignty or dominion of the 
Crown over any part of its territory in India, or 
as to the allegiance of Rrilisb subjects, cannot, 
by any legislative Act (a, y; by “ The Evidence 
Act of 1872, ” s. 113) purpoiting to make a noti- 
fication in the Government Gazette conclusive 
evidence of a cession of territory, exclude judi- 
cial enquiry as to the nature and lawfulness of 
that cession. Where the foundation of the juris- 
diction of a British Court over the subject-matter 
of a suit and the parties thereto is territorial, 
and the teriitory by a valid cession 
ceases to be British, the iurisdiction of 
the Court can no longer be execised, whatever be 
the stage or condition of the litigation at the 
time of such cession. Damodhai? Gordhan v. 
Devram Kanji, 1 Bom 367; 2§ W R 261; 

L R 3,1 A 102. 


Notes —Fol 2 All 1. Con: 5 Bom 249. Ref 8 
Cal 985, Ex 33 Cal 219 P 0 = 10 0 W N 361 = 3 
C L J395=8 Bom L B 129 = 3 A L J 250=16 M 
LJ 116 = 38 lA 1. 


3, — Power of Crown to cede. 

that the British Crown has the powei: 
without the intervention of the Impfeiial fpllf- 
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Cession of British Territory 
in InAidc-Goncid. 

meet to make a cession of territory within British 
In<^ia to a foreign prince or feudatory. The opi- 
nion expressed by the Privy Council in Bom 367 
followed. Question as to what amount to a cession 
in sovereignty discussed. Lachmi Narain 

V. Fartab Singh. 2 All; 1 

Cestui Que Trust 

See (1) Trustee 

(2) Trust Act 

(3) Executors. 

1. — Scope of — Cestui que trust being created 
trustee for himself and others-Equity in favor of 
person paying oif subsisting charges on the pro- 
perty. 

S. 63 of the Trusts Act, 1882, strikes at tran- 
sactions entered into byh. trustee for his own pro- 
fit after he has accepted the trust and while he is 
performing the duties of the otlice. But it does not 
render void a mortgage in favour of a person 
created befoie he becomes trustee of the property 
by the deed of trust itself as a condition of the 
trust imposed by the settlor— Where there is a 
subsisting charge on certain property paid oif by 
the person in possession, it is equitable that when 
the plaintiff reclaims the estate, credit should be 
given to that person for the payment of the mort- 
gage which the plaintiff would have bad to meet 
L R 2, 1 A. 7 (189.Q P, .T HO and (1894) P. J. H9 
followed. There is nothing in the Tiusts Act 1882 
that a ceshn qite ti usf shall not be i^ppointed a 
trustee. He is not as such incapacitated from 
being a trustee for himself and others, but as n 
general rule he is not an altogether fit person for 
the office in consequence of the probability of a 
conflict between his interest and his duty. 
Ashifobai v. Abdulla. 8 Bom L R 653. 

Ceylon legislative enactments. 

l-«.poreign judgment, suit on— judgment pass- 
ed fxpaHe^ whether can be enforced in forum 
of another country subject to the same Sove- 
reign — Private International Law, rules of— 
Authority of British Parliament recognising 
jurisdiction must be clear and express— Charter 
of 183H (Ceylon), S. 24— Ceylon Ordinance II of 
1889. Ss. 9, 704 —“Appear or defend the action” 
mbaningof^-Obtaining of leave to defend aotionj 
tbtfter to yolautaiy tp fep 


[Ceylon legislative enaclments-Con^rf. 

jurisdiction of the Oouit — Decision of the foreign 
Court otherwise than on the merits of the case— 
Effect on its enforcement in a Court in British 
India. — 

Appellant obtained a decree against the 
respondent, in a suit instituted by him in a 
Court in Ceylon, on a pro note. The suit having 
be<=‘n instituted under the summary procedure 
provided by Chapter LIIl of the Ceylon Ordinance 
11 of 1859 (analogous to section 532 of Act XIV 
of 1882), defendant appeared by an attorney and 
applied for leave to defend the suit. Leave was 
granted to him on condition of his furnishing 
security. The lespondentdid not furnish security, 
and did not appear at the trial, when judgment 
was passed against him during his absence. The 
respondent having left Ceylon and settled in 
British India, appellant brought the present suit 
against him in a British Indian Oouit.The respon- 
dent pleaded want of jurisdiction, as (1) under 
the rules of private International Law, the judg- 
ment of a foreign Court passed m ahsnitem Could 
n«t be enforced m a Britsh Indian Court, (2) the 
respondant did not appear at the tiial and there 
was no decision on the meiits. 

though <^eylon and British India 
owed allegiance to the same Sovereign, the enforce- 
ability of the judgments of the Courts of either 

country on those of the other was guided by the 

Rule of Private Intprnational Law, that the 

judgment of foreign Court passed against the 
delendant cannot be enforced against 

him in a Court m British India. 

(2) That neither by section 23 of the Charter 
of 1833. nor by S. 9 of Ordinance No IT of I889 
(Ceylon Legislative Enactments, Vol II, p. 276) 

are theCeylon Courts empowered by the British 
Parliament to adjudicate in a matter, in which 
the cause of action arose within their jurisdiction 
so as to bind by their decree a defendant who is 
a resident of British India and a subject of the 
British Crown, although he never resided in 
Ceylon at the time of the action or submitted 
himself to the jurisdiction of the Ceylon Court 
Such jurisdiction, having regard to the principles 
of International Law, would only ba reoognispd 
in British India, if it was conferred by the sup- 
reme Legislature, by express and clear words. 

(3) That a decree based on a contract impfog- 
ing personal obligation upon an absent foreigner 
is not countenanced by the eomity of ntttfons 
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Ceylon legislative enactmenls-Con^rf. 

tract in the territory of the for 2 {ni which passed 
the decree. 

(4) That the defendant, though lie wae p^^j)arte 
at the trial, must be deemed to have voluntarily 
submitted to the jurisdiction of the Ceylon 
Court, as he applied for leave to defend the 
action, 

(6) The words ^^appear to defend'''' in 8.704 of the 
Ceylon Ordinance II of 1889 are the equivalent 
of “ appear and defend ” and clearly refer to 
appearance for the purpose of adfending the ac- 
tion in accordance with the leav^ granted, and do 
not imply that appearance for the purpose of 
obtaining leave is not to be deemed appearance in 
the action at all. 

(6) It is not even necessary that the submis- 
sion must be by an act done in the course of the 
action itself, for it can be constituted by a con- 
tract to that effect, entered into between the 
plaintiff and the defendant previously to the 
action. 

(1) a judgment of a foreign Court, which does 
not decide upon the merits of the dispute, for in- 
stance, if a suit is dismissed as being barred by 
the law for limitation of suits prevailing in that 
Court, cannot be pleaded as a bar to a suit in- 
stituted in the Court of the plaintiff’s domicile 
on the same cause of action. (22 Cal 222=a21 I A 
171; 28 Cal 641, Disi; 29 Cal 509; (1908) 1 K B 
302 = 77 LJKB 180; 98 LT 804, 24 T JL K86, 
Halsbury’s Laws of England, Vol. VI, P. 291, 
Ref 22 Cal 222 = 211 A 171, (1908))! K B 302 = 
77 L J K B 180, 98 L T 340; 2± T L R 85, Ref. 22 
Cal 222 = 21 1 A 171; 29 Mad 69. 29 Mad 239 at p. 
279; 1 M L T 71, 16 M L J 238; Ref. (1908) 1 K 
B 302; 77 L J K B 180:98 L T 304; 24 T L R 86; 
55 L J N S (Q B D) p. 39; 2 Mad 407; 18 Mad 
327, Ref, 1 P D 393; (1904) p 4l; 73 L J P 2; 8P 

LT 481; 9 Asp. MO 497 Ref). Shaik Atkam 
SaMb V. Daoud Sahib. 3 Ind Cas 190= 
32 Mad 469=19 M L J 459. 

Chairman. 

See Cases tindet*:— 

Company — Meetings and Voting. 

— Chaimati of Mimieipality. 

See Cases under.— 

(1) Penpal Muuicipl Aot, % 4^, 


Qmrmzxi-Ooncid. 

(2) Calcutta Municipal Consolidation 
Act s, 31. 

(3) Limitation Act 1877, art 36j 

(4) Special Relief Act s. 45. 

(5) iOamages suit for, 34 Cal 868, 

Chakran Land. 

See Resumed Ryoti interest if can be acquired 
13 C L J 271. 

See (1) Village Chaukidars Act. 

(2) Ohaukidari Act. 

(3) Ohaukidari Chakran land. 

I-' Chakran land, resumption of, by Chakran 
Commissioner, effect of — Order of Chakran Com- 
missioner, if necessary to be set aside— Loca- 
tion of land it necessary in a suit for joint pos- 
session. 

Where the plaintiff has not asked for exclu- 
sive possession out only 3oint possession of the 
land m dispute with the defendants, it is neces- 
sary for the plaintiff to locate the land which form- 
ed only a poition of the entire area of the land, 
part of which only was resumed by th^ chakran 
Commissioner as thakran land, nor to ask to 
have the order of the chakran Commis- 
sionei set aside. 7 Cal 414, 33 Cal 1201; Ret and 
Fol. 28 Cal 223 List. Nityananda Hazra y 
Bakkeswai? Ta. 10 C L J 103 = 

3 Ind Gas 399. 

See also Cases under. 

Bengal Act (Chaukidari Act J, 

Chalgeni or mulgeni Tenure. 

See (1) Landlord and tenant. 

30 Mad 528. 

(2) Land Tenures. 

Chamber Judge. 

/ See (1) Guardian & Wards Act, 

31 Bom 590 

(2) High Court Rules. 

Chambers. 

HeQeiTO, 
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Champerty & Maintenance (1-45). 


Champerty & Mainlenance-Cimict. 


1 Assignment of debutter land in consider- 
ation of defendant ejecting, by suit at bis 
own cost, the Brahmins &c., 1 

2 Bond given to secure money for litiga- 
tion 2 

S Transfer of property for purpose of litiga- 
tion 3 

Law in Bengal 4 

5 Assignment of interest for purpose of liti- 
gation 5 

6-7 Maintenance G-7 

8 Agreement to carry on land suit 8 

9 Invalidity of contract on ground of main- 
tenance 9 

10 Contract with a litigant to supply funds 
on <iecurity of property in dispute 10-11 

11 Purchaser joining in suit to recover pro- 
perty 12 

12 Speculative purchase of right of appeal 13 

13 Suit by assignee against assignor 14 

14 Alienation by Hindu widow 15 

16 Operation of conveyance pendente lite 16 

16 Suit against public policy 17 

17 Bond executed by Hindu widows 18 

18 Agreement against public policy. 19-21-21A 

19 Suit for specifio performance 22 

20 Agreement of a right to sue 23 

21 Party having a speculative interest in 

suit 24 

22 Sale dependent on success in suit 25-28 

23 Law of prevailing in this country 29 

24 Maintenance k. champerty — Agreement to 
carry on litigation not j)er w opposed to 
public policy SO-31 

26 Champerty — Maintenance— Wager 32-34 

26 Suit on assignment of equity of redemp- 
tion— Public policy— Assignment— Unop- 
posed 35 

27 Champerty contract to participate in fruits 
of suit in coiisideiation of supplying funds 
not void 36 

28 Interest m litigation Unconscion- 

able bargain 37 

29 Inequitable agreements Discretion of 

court 38 

$0 Unconscionable bargain 39 — 40 

31 Champertous agreement between legal 
practitioner & client— Grossly improper 
conduct in discharge of professional 
duty 40 A 

II c, a 


32 Pleader & Advocate — Professional miscon- 
duct — Champertous agreement by way of- 
Eolation of pleader and client 40B 

53 Purchase of property to which adverse 
claims exist, legality of —Purchase merely 
for litigation illegal 41 

34 Public policy — Stranger in possession — 
Sale by next collateral, of moiety-Voidable 
transaction 42 

35 Hindu widow-Alienation for legal neces- 
sity— champertous agreement 43 

36 Agreement to convey property after de- 
cree in lieu of expenses of litigation- Wager- 
ing transaction 44 

37 Property subject-matter of suit— Sale of 
share 45 

See also Cases under*;— 

(1) Contract Act, s. 23— Illegal Con- 
tracts — Against Public Policy, 

(2) Contract Act, s. 23-lllegal Contracts 
—Generally. 

(3) Right of suit. 9 C W N 477. 

(1) Assignment of debuttei* land in consi- 
deration of defendant ejecting by suit, at 
his own cost the Brahmins, etc, 

1— A Hindu widow, together with the next 
heir, joined in assigning to the defendant a de- 
butter estate, in consideration of the defendant 
conducting, at his owu cost, proceedings for the 
ejection of Brahmins and Banias then in occupa- 
tion as poojaries to conduct the worship of the 
idols ,* and upon the condition that he should 
thereafter conduct such worship, and out of the 
proceeds and offerings retain three-fourths for 
his own purposes and for hospitality, and pay the 
remaining fourth for the maintenance of the 
widow and the heir. Held that the assignment 
was valid, the purpose for which the lands were 
dedicated being provided for ; and that although 
the transaction amounted to champerty, that was 
no ground for treating it as invalid. An as^gn- 
ment between Hindus of property the subject- 
matter of litigation, on conditions which consti- 
tute champerty, is not on that ground invalid, 
Jadubindu Odhikarce v Lokenauth Ge?ee; 

Marsh 303 : 2 Hay ^60. 

Notes.— Ap: 9 W R 243 j 13 W iQO, 

3 B H 0 B 0 1, 

f 
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(2) Bond given to secure money for liti- 
gation. 

2— A suit will lie on a bond given for the pur- 
pose of securing money to be expended in carry- 
ing on law proceedings. Nobecn Chunder 

Ghose V Ramgogernath Gope. 

W R 1864, 63. 

(8) Transfer of property for purpose of 
litigation. 

3 — The Courts will not interfere when a 
transfer is completed at once,-e. y., when a party 
buys a certain share of a litigant’s n!?.k and 
stands or falls by his purchase, having only the 
right to recover his share from the party suing if 
the latter wins his case, and having no claim at all 
if the Courts decide against him. ^//rm'-Whether 
in the present state of the law in India (18dl), 
champerty can be pleaded at all ? 

Punctianun Muzoomdar v Doorga Nath Roy 
W R 1864, 300. 

(4) Law in Bengal. 

4 — by Glover, J. (Maepberson, J., dis- 
senting), that there is no law against champerty 
or maintenance in Bengal, Ranch Cowrec 
Xahtoon v. Kalce Churn, 9 W R 490. 

Notes.*— Ref : 8 B H G R 1 ; 2 Gal 2‘13, P G. 

(5) Assignment of interest for purpose 
of litigation. 


Champerty & Maintenance-Cowif^z. 

(6-7) Maintenance. 

6-7— Application of law of champerty — Duty 
of Court — fepecific performance of lease savourina 
of champerty.-— 

The law of England as to the offences of main- 
tenance and champerty does not apply to natives 
of India. In dealing with objections to their 
contracts, on the ground of maintenance and 
champeity, the Court must look to the general 
principles regarding public policy and the admi- 
nistration of justice upon which that Jaw^ at pre- 
sent rests To constitute “maintenance”, impro- 
per litigation must have hern stirred up with a 
bad motive for purposes contrary to public policy 
and justice, “Champerty” is a species of “ main- 
tenance” and of the same character, but with the 
additional feature of a condition or bargain pro- 
viding ior a participation in the subject-matter 
of tne litigati<m. Specilic peiformauce decreed of 
a lease, thon^di the lease ioimed part of an ai’- 
rangement whereby, as a consideration for the 
lease, the plaintiif was to lend the defendant 
money to enable him ( 'inter aha ) to commence 
proceedings against the then tenant ot the subject- 
matter of the intended lease. Ritehakutti 
Chetti V Kamala Nayakkau, 1 Mad H C 153. 

Notes:— Kef: 8 B H C R 0 1;13 W R P B 15; 

2 Cal 23B P 0. 

(8) Agi^eetnent to carry on land suit. 


5— Whether champerty or mainte- 
nance, according to English law, is forbidden by 
the law of India. Where A sues in respect of his 
own interest for the violation of a contract made 
for him by B as agent only, the assignment of 
B’s interest in the agreement, in order to enable 
A to bring his suit, is not champerty or mainte- 
nance. Fischer v. Kamala Naicker. 

S W R, P C 33=8 Moore^s I A 170, 
Jugnaohuit lial y. Odddw Koer, 

8 W 8 248, 


8— Public policy.— 

One M H, being apprehensive that ( in conse- 
quence of an action of trespass in the Supreme 
Court which M R and A R had brought against 
P P ) he was in danger r»f being deprived of a 
piece ot land of which ha was then possessed, en- 
t( red into an agreement with K N that he, K K, 
should conduct the pending case at his own costs 
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(8) Agreement to cairy on land snit-Co«c?(I. 
should have proved that the piece of land was his 
sole property, K N and M H should erect a build- 
iB^ on it at their joint expense.and that the rents 
and profits of such buildiDg should enjoyed by 
K N and M H jointly dming the lifetime of M H, 
after whose death the property, with the build- 
ing, was to be the sole and absolute property of 
K N. that the above agreement ( when 

considered in connection with its surrounding 
circumstances') did not savour of maintenance or 
champerty, nor was it void as being against pub- 
lic policy. The question as to how far the Eng- 
lish law relating to maintenance and champerty 
is applicable to Plindus in t^^'e presidency towns 
considered. Qucfte Whether that law was ever 
applicable to cases where pecuniary assistance is 
afforded to defendants? Bamodliar Madbayji v. 
Kahatidas Naranda, 8 Bom H 0 C 1. 

Notes:— Ref: 2 Oal 211 P 0. 

(9) Invalidity of contract on ground of 
maintenance. 

9— Agreement against public policy. — 

A commissariat officer nani'^d M had a butler 
named JL, who was employed to put forward with 
the money of M, or his own, various large con- 
tracts. Two accounts were openM m several 
houses of agency in the names of M and L, To 
secure himself, M caused L to execute a will leav- 
ing his whole estate to M. Testator and legatee 
perished together in the Per>sici steam-ship in 
1864. The Administrator General of Madras ad- 
ministered to L’s estate, but the personal repiesen- 
tatives of M contested the right of the Admini- 
strator General to pay over the fund to ^-hnee of 
L. The result was that L s represcmaiivps weie 
recommended by their attorney, C, to apply to 
one J ( the present plaintiff ), who was also a 
client of O’s, for the necessary funds. J consent- 
ed to advance money for the purpose of the suit, 
and on the 28th duly 1869 a so-called deed of 
mortgage, drawn up by 0, was executed between 
the present defendants as mortgagors and the 
plaintiff, J, as mortgagee, whereby, in considera- 
tion of an advance of the sum of Ks. 6,000 ( the 
receipt of Rs. 1,800 of which was by the instru- 
ment acknowledged) to be made by J to such at- 
torney as be should select, befirc the Slat of 
December 1869, the defendants mortgaged every- 
thing which they might be entitled to recover by 
eui% the mortgage to be defeasible ont payment 


(9) Invalidity of contract on ground of 

i maintenance— Oo7^r^//. 

I of 50 per cent, of what they might recover by 
suit, and a further 60 pei cent, upon all to which 
they might be entitled as the persons entitled to 
L’s estate. They also covenanted to repay the 
money lent with interest. The present defen- 
dants succeeded in their suit against the Admini- 
strator General, and this suit was brought by J 
to recover a commission of 60 per cent, on the 
sum recovered, and the sums advancsd, with in- 
terest. Defendants denied that plaintiff had ful- 
filled his part of the agreement, and alleged that 
in consequence of his neglecting to supply funds 
they had been compelled to borrow of a third 
party. They also pleaded that the agreement was 
void for champerty and maintenance. Meld that 
by the law of England, which prevailed in the 
present suit, this contract was clearly void, being 
contrary to the plain provision of the common 
and statute law against maintenance, and that it 
was also void as being contrary to public policy. 
The Court further found that the plaintiff bad 
failed to fulfil his part of the contract, but allow- 
ed him to recover the sum really advanced by him 
vtz ,Hs. 2200, with interest. Mulla Jaffarji Tycb 
All V. Yacali Kadar Bi, 7 Mad H C R 128, 

Notes:-~Ap: 20 W R 446. Dist: 23 W R 636. 

Ref: 2 Cal 233 P C. 

(10) Contract with a litigant to supply 
funds on security of property in dispute. 

10 — Maintenance. — 

A contract made in good faith by a person 
with a litigant to supply him with funds to cany 
on the suit on tbe security of the property in dis- 
pute will be enforced. Such a contract is distin- 
guishable from an officious intermeddling in the 
suits of other persons, or acts tending to prevent 
unnecessary litigation, Whether con- 

tracts involving maintenance and champerty, as 
those offences are defined by English Law, will 
be enforced. Nathoo Lall v. Budree Pershad 

IN Wl. 

11— Contracts— Supply of Funds— Litigant to 
carry on suit — Security — Officious intermeddling 
— Good faith. 

A contract made in good faith by a person with 
a litigant to supply him with funds to carry on 
the suit on the security of the property '"dn" dis- 
pute will be enforced, 
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(10) Contract with a litigant to supply funds 
on security of property in dispute— 


Such a contract is distinguishable from an 
officious intermeddling in the suits of other per- 
sons or act tending to promote unnecessary Jitiga- 
tion. JNathoo Lai v. Budree Pcrshad, 

1 N W P 1. 


(11) Purchaser joining in suit to recover 
property. 


12— Where the purchaser of a share of land 
joins his vendor in a suit to recover his own 
property, his action cannot be termed “ cham- 
perty,” Munirakhtin Singh v Bhodoy 

Singh. 12 W R 133. 


(12) Speculative purchase of right of 
appeal. 


13 — re— Ought the speculative purchase 
of a right of appeal to be recognized by a Court 
of Justice ? Troyluckonath Banerjee v 
Brindabun Chunder Sirkar Chowdhry. 

18 W R 438. 


(13) Suit by assignee against 
assignor. 


14. — Maintenance . 

An assignee of property is not entitled to re- 
cover against his assignor on the footing of a 
champertous contract. An assignee of property 
whose assignor was not in possession when the 
assigument wa«i made, can only recover, even 
from the hands of third persons, upon showing 
that he would have had a right to enforce speci- 
fic performance of his contract against his as- 
signor if the property were come back to the 
hands of the assignor. Boodhun Singh v 

Luteefun. 22 W R 535 


Notes.— List: 1 Cal 297. Ref: 11 All 67. 


(14) Alienation by Hindu widow, 

15.— AT i>, a Hindu widow, having applied to 


H S to aid her in leaving the family dwelling- 
house of her late husband, O C (7, where she al- 
leged she was improperly treated and placed 
under restraint by the plaintiff, her husband’s 
sole surviving brother, H S, at his own cost, 
enabled her to do so. She then applied to H B 
to advance funds for the payment of cortaln 
debts incurred by her in conse^aent^ eftb4 


Champerty & Mainlenance-<7onifrf. 

(14) Alienation by Hindu widow— Coik Id^ 


plaintiff’s refusal to pay her any portion of the 
family estate, to allow hex a monthly sum for 
maintenance, and to manage and conduct for her 
a suit which she proposed to institute to establish 
her right to a portion of the joint estate, and H 
S consented to do so upon certain terms, which 
were embodied in a deed by which K D assigned 
to H iS all her right, share, and interest as widow 
of C 6^ in the joint estate and m the accumu- 
lations thereof, and in the separate estate oi G C 
C, and all benefit to be derived from the intended 
suit, on trust, ffrst, to repay all the costs of the 
suit; secondly, to retain, by way of remuneration 
for managmer the suit, one half of what might be 
recovered therein ;and, thirdly, to hold the residue 
as security for payment, with interest at 12 per 
cent., of the sums advanced by H S: the surplus, 
after satisfying all such sums, to be paid to K JD, 
Then K i), with the aid and under the manage- 
ment of H 8^ brought a suit against the plaintiff 
and other members of the joint family oi G C G 
for a declaration of her rights under the will of 
his father. It 0, and for the administration of G 
C C’s share of the joint estate. Ihe result of 
this suit was that AT D was (among other things) 
declared entitled as a Hindu widow to Rs 1,01,302- 

14-10 in respect of the accumulations of the 
joint property, between the dates of It C’s and G 
C C’s deaths. The plaintiff paid the Rs 1,01,302- 
14-10 into Court, under an Older made m the 
suit. X B subsequently obtained an order, under 
which she took this sum out of Court, notwith- 
standing that the plaintiff applied for an injunc- 
tion to restrain her taking it out. Upon her 
obtaining that order, the plaintiff, as immediate 
reversionary heir of 6* C C, instituted the present 
suit against K B and H to restrain A B from 
taking Rs 1,01,302-14-10 out of Court, and to 
compel her to bring back any portion thereof 
which she might have already received; and for 
a declaration that the assignment to H -S' created 
no valid charge thereon. Seld (following th6 

decision in the case of 4BLROC1, that the 
assignment to H S' was not binding on tho rever- 
sionary heirs of G C C, except as t|gatds tke 
charge on one moiety for expenses incurred apd 
advances made by H S whether by Wiay of 
maintenance or otherwise, with interest thereon 
at 12 per oeot. Biswanath Chunder v 
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Champerty & Maintenance -Gontd, 

(15) Operation of conveyance pendente 
Hte, 

16 —Conditional transfer -Maintenance. 

jV, claiming to be entitled to certain real and 
personal propeity as heir of one brought a 
suit under Act XfX of 1841 to obtain possession 
thereof, and, in order to provide funds to cairy 
on the litigation, executed an ikrarnama, whereby 
he purported to relinquish and convey to one K 
a moiety of his right, title, and interest in the 
pioperty, in consideiation of the sum of Rs 60, K 
agreeing to take all proper steps and to defray 
all expenses necessary for the recovery of the 
properly, which was valued in the ikrarnama at 
Rs 76,000. /i accordingly carried on the suit and 
incurred costs to the extent of Rs 1,700, but the 
suit was ultimately dismissed. The property 
was afterwards taken possession of by the Court 
of Wards on behalf of one S, who claimed under 
an alleged adoption by one A, the person last 
in possession. Thereafter K sold his interest un- 
der the ikrarnama, which he valued at Rs 2,18,000, 
to the plaintiff for the sum of Rs 1,700. In a suit 
brought against the Court of Wards as represent- 
ing S for the recovery of a moiety of the property 
or its value, in which A refused to join as plain- 
tiff and was made a defendant,— that the 
suit was not maintainable; the conveyance by N 
to A did not operate as a present transfer of the 
property, but only as an agreement to transfer it 
on conditions which were never fulfiled, the 
plaintiff was not entitled to lecover as against 8, 
who was no party to the deed. Held, also, that 
the transaction was void as being contrary to 
public policy, and one to which effect ought not 
to be given by the Court Tara Soondaree 
Chowdhrain y Collector of Mymensingh. 

13 B L R 495: 20 W R 446. 
See Bhohosooiidrcc Basseah v Isstir Chun- 
der Butt. 11 B L R 36 . 18 W R 140. 

Notes.— See 20 W R 446. 

(16) Suit against public policy. 

17, Malicious suit by assignee of right to sue 
— ^MaiUttenance. 

In ti^e case of a person who, having been 
defeated in a former suit, seeks out from vmdic- 

feelings others who he thinks can establish a 
cWfefethn property in dispute, and prevails 
updn th#m to a^ign to him their supposed rights, 

' , h ^ 


Champertj' & Maintenance-Co^M. 

(16) Suit against public policy— 

it would be con ti ary to public policy to allow 
such a suit to be maintained, Bishonath Dey 

Roy V Chunder Mohtin Butt BIswajsi. 

23 W R t65, 

Notes — Fol 2.5 W R 223. Dist 1 Cal 297. 

Ref, 2 Bom 299. 

(17) Bond executed by Hindu widows. 

18. — Maintenance — Fraud-— l\idac infiucnce 
and threats. 

The three childless widow of a zamindar insti- 
tuted a suit against the nghtlui hfcir to their 
husband’s estate in which they unsuccessfully 
disputed his legitimacy. Previously thereto they 
had obtained advances of money from the pieseut 
plaintiff, and executed in his favour an agreement 
and a bond, whereby they secured to him the 
payment of large sums m case they recovered 
their husband’s estate, and viitually gave to him 
the entire control of their suit. Subsequently 
they agreed with the rightful hen to compromibe 
the suit, which compiomise, however, was never 

acted upon, paitly owing, it uao alitg:5d, to the 
subsequent conduct of the heii. At the date of 
the compromise, the heir, who had just ciitained 
his majority, and was without proper conn d <»r 
assistance, and acted under threats from the 
plaintiff, apowertnl and vi ilthy bTuker, that he 
vould canyon the litigation against him per 
Jas aut neftis, was induced, couti-iiy to Ins own 
judgment and sense of right and without any 
evidence that tbe sum claimed was really due to 
the plaintiff, to execute a bond in his favour, 
whereby he bound himself to pay a large sum of 
money claimed by the plaintiff as being due from 
the widows; the plaintiff on ms part agreeing 
that he would treat such payment as a satisfac- 
tion of his claim against the widows, but mean- 
while that he would re<-ain the securities which 
he held from them In a suit brought by the plain- 
tiff against the heir to enforce the last-mentioned 
hond,-^Held that the bond was wholly ' invalid 
and fraudulent as against the defendant, and that 
as there was no privity of contract between the 
plaintiff and defendant independently of thn bond 
It cou^ld not stand as a seourity ft,r anyeMne 
which might be justly dus froa the widows^ * 
§a«.r«-Wbetherthe plafciM« ©hulcfc hare taco' 

fttU^agMWt ^ IhjOg of money 
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(17) Bond executed by Hindu widows 
secured by their bond and agreement. The law 
of champerty and maintenance is not the same in 
India as in England. The English statute with 
regard to champerty is not applicable in the 
mofussil in India. The India Couits in every 
transaction must decide upon the fact whether 
it is merely the acquisition of an interest in the 
subject of litigation Iona fide entered into, or 
whether it is an unfair or illegitimate transaction 
got up for the purpose merely of spoil, or of 
litigation, disturbing the peacp of families, and 
carried on from a corrupt or other improper 
motive. Cbedamb»i?a Chctty v Renja 

Krishna ISuthu Vira Puchanja Naiker, 
13BLRPC,509: LR1IA241, 
22 W R 148. 

Affirming the decision in the High Court. 

7 Mad 85. 

Notes. — See 22 W B P C 148. 

(18) Agreement against public policy. 

19 —Maintenance— Malicious prosecution— 
Reasonable and probable cause — Practice-Secu- 
rity for costs by a person not a party to the suit.- 

In a deed, dated 17th July 18G7, it was reci- 
ted that A was entitled to certain property then 
in possession of D and E and that A, and H her 
husband. “ having no funds to adopt or to com- 
mence legal proceedings ” for the recovery of the 
property, had applied to 0 to assist them in 
commencing and conducting the necessary suits, 
and to make all the requisite disbursements con- 
nected therewith until their final termination, 
and that 0 had agreed to do so; and also as A 
and B had “ no means whatever ” to pay to them 
or the survivor bs 1 50 a month until the final 
termination of the litigation. Then followed the 
appointment by A and B of C to be their attor- 
ney to institute and prosecute all necessary suits 
to sign all papers and documents, to receive all 
moneys and take possession of all lands, etc., to 
which A and B might become entitled under any 
decree or order that might be made, and to ap- 
point attorneys and vakils. 0 then covenanted to 
institute and prosecute the necessary suits, and 
to make the necessary advances and paym^'nts 
and to pay Bs. ISO a month to A and B. Then it 
was agreed that out of the moneys or proceeds 
of lands, etc., recovered, 0 should, in the first 
place, retain and reimburse himself all advances 


Champerty & Maintenance-Cbwitd. 

(18) Agreement against public policy 

and payments made by bim with interest thereon 
at 12 percent.; in the second plat^e, retain to 
himself, by way of remuneration for his trouble 
and risk, one third of the nett proceeds of the 
litigation , and m the third place, make over the 
remaining two thirds to A and B. A and B cove- 
nanted not to intermeddle with C in prosecuting 
the litigation, that they would render him all 
possible assistance and that the power-of -attorney 
given by them to 0 bhould be irrevocable so long 
as he prosecuted the litigation and paid the monthly 
allowance of Bs. 160. it was provided, how- 
ever,tbat if B wished to devote all bis time there- 
to, he might have the management of the litiga- 
tion, but under the control of (J; and that A and 
B might revoke the power-of- attorney on repay- 
ment to C of all money advanced by him with 
interest at 12 per cent, and the sum of Bs. 2,000 
by way of liquidated damages. A power was 
also reserved to A and B to compromise, but 
only with the consent of G, unless the sum to be 
received on the compromise should exceed the 
total amount of C’s advances with interest at 12 
per cent. In pursuance of this agreement a suit 
was instituted in the name of A and B against I) 
and E to recover possession of the pi’operty. This 
suit was by the High Court decreed in the plain- 
tiS’s favour, but was on appeal dismissed by the 
Privy Council with co&ts. While the suit was in 
the Court of first instance, D and E applied to 
have 0 added as a party. This application was 
refused, and D and E did uot appeal from that 
refusal. Pending the litigation, A and B brought 
a suit against D and E for wasilat, and obtained 
a decree. On the 2lst September A and B execut- 
ed a memorandum of agreement, whereby 0 
purchased ail their rights in the two suits brought 
by them against I) and E. D and E now brought 
a suit against C, alleging that they had suffered 
loss and damage by the litigation instituted by 
A and B ; that C was guilty of champerty and 
maintenance : that the litigation was commenced 
and continued maliciously by 0 in the names 
of persons who had no legal or equitable right, 
and without reasonable or probable cause ; that 
the agreement of 17th July 1867 was illegal and 
contrary to public policy; that the litigation 
was carried on by C at his own expense and for 
his own benefit ; and that 0 was the real mover 
in the proceedings, and illegally used ths proce- 
dure of the Court to the d«iage tod injiiy^ o| 
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(18) i^greemcnt against public policy- Contd. 
the plaintiffs. Held^ in the Court below and on 
appeal, that there was icasonable and probable 
cause for the institution of the wasilat suit brou- 
ght by A and B against D and E- Eeld^ by 
MAcPHERbON, J., that the agreement of July 
1867 was illegal and against public policy, as 
also were the subsequent institution and main- 
taining of the suit against D and E by 0; and 
that the plaintiffs were entitled to recover from 
0 tne loss they had sustained by reason of the 
suits which he (substantially only for bis own 
benefit) had maintained against them. Held, on 
appeal {reversing the decision of the Court below) 
that the suit was not maintainable. The English 
statutes with regard to champerty and mainte- 
nance do not apply to India. Tn England, cham- 
perty and maintenance were offences punishable 
by the Common Law; and the ground on which 
an action is allowed in England, — viz , that 0 
had been guilty of an offence by which the plain- 
tiff had suffered damage, — does not exist in 
India, The only ground on which agreements 
which savor of champerty or maintenance are 
held to be void in this country is, that they are 
contrary to public policy. Assuming that the 
agreement of July 1867 was a valid one, and 
that C did thereby acquire an interest in the 
subject-matter of the suit, and supplied the 
means of carrying it on. such acts did not entitle 
the plaintiffs to maintain the present suit, or to 
recover against C the costs of the former suit. 
0 ought to have been made a co-plaintiff with 
A and B in the former suit or he ought to have 
been called upon to give security for the costs 
of that suit. Chunderkant Mookerjee v. 
Ramcoomar Koondoo 

113 B LR 530; 22 W R 138 

19 A — Assignment-Rights of third party 
to impeach. 

There may be a valid transfer of property for 
the purpose of financing a suit, upon the terms 
that the property or the proceeds realised from 
the litigation shall be divided between the trans- 
feror and transferee, irrespective of the fact 
whether or not there was any agreement for the 
payment of consideration “ win or lose. ” 1 he 
duty of the Court in such a case is to determine 
whether or not the agreement is a fair agreement 
to supplT funds and does not purport to have 
been m^de so as to be inequitable or f(>r impro- 
per objects, as for the purpose of gambling in 
litigation or of injuiing others by eaoowafin| 
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(18) Agreement against ptihlic ‘goliaj-Contd, 
unrighteous suits. ( 4 I. A. 26 — 2 Cal. 263, Fol. ). 

In ordinary cases it is a rule that, where an 
assignee sues on his assignment and proves it, an 
adverse party cannot take the objection that 
there was no consideration, but the rule does not 
apply where the transferor being a party to the 
litigation pleads that the assignment was 
fictitious and without consideration. 12 Bom 686, 
I^ol: Baideo Sahai r Harbans. 

8 A L J 652, 

20. — Held by the Privy Council-— that the 
English laws of champerty and maintenance are 
not in force in India. Such contracts are held in- 
valid in India on the ground of public policy. 
Such agreements are not necessarily opposed to 
public policy but at times may further the ends 
of justice by enabling a poor person to get his 
rights determined in a court of law such agree- 
ments should not be enforced when they are extor- 
tionate, unconscionable or are entered into for im- 
proper objects e.g gambling in litigations or injur- 
ing others by encouraging unrighteous suits. 

In India a champortous agreement is not a 
punishable offence. No action will be for impro- 
perly putting the law in motion in the name of a 
third person unless it is alleged and proved that 
it has been done maliciously and without reason- 
able and proper cause. In the absence of this proof 
an action will not lie against a person who is al- 
leged to have been a mover in that suit, but who 
was not a party to the record since such a state 
of things creates no privity from which a promise 
can be implied on whieh an action on contract 
can be maintained, nor does it constitute a legal 
wrong. Ramcoomer Coondoo v Chtindep 
Kan to Mookerjee. 2 Cal 233= 

4 I A 423. 

Notes.— Appl* 12 Bom B59, Fol 15 Cal 656; 15 
All 362 P C; 35 Cal 420 P 0=7 0 L J 
335=sl2 0W N 398 = 10 Bom LR 280, 
Hist 14 Bom 72. Ref HOLE 268; 24 
Cal 183; IB Mad 225 F B; Mad 449: 3 
Bom 402; 8 Bom 328; 391; 19 Bom 717: 
20 Bom 167; 7 All 476; II All 67; 13 All 
102; 31 Cal 488; SOWN 408; 18 M L J 

100 PC; Comp: 5 ALJ 184 PC. 

21. — Agreement to supply money for another 
person’s suit— Excess of the reward rendering 
such agreement inequitable.— 

A fair agreement to supply money to a suitor 
to carry on a suit, in consideration of the lender’s 
having share of the property sued for, if recovered * 
is potto he regarded ikS peotoeptlly opposed to 
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(18) Agreement against public policy-Co?^^^^2 

public policy, or, merely on this ground, void. 
But in agreements of this kind the questions 
are wnctiier the agreement is extortionate 
and unconscionable so as to be inequitable 
against the borrower; or (h) whether the 
agreement has been made not with the 
honafde object of assisting a claim believed 
to be last and of obtaining reasonable 
compensation therefor, but for improper objects, 
as for the purpose of gambling in litigation, ox of 
iniuring others, so as to be, for these reasons, 
contrary to public policy. In either of these 
ca9c«5, effect is not to be given to the agreement. 
Here, upon the facts, the above case (Jj) did not 
arise, and this agreement was not contrary to 
public policy. But this agreement tell within 
case (^), and the judgment of the High Court 
was affirmed, that the agreement was so extor- 
tionate and unconscionable, in icgard to the 
excess of the reward, that it was inequitable, 
and, therefore, not enforceable against the defen- 
dant, 3 Cal + 1 A 23, referred to and followed. 

Mobkam Singh v Rup Singh. 
15 All 352=20 I A 127. 

Notes.— Ref 24 Cal 183; W N (1907)55; 4 A 
LJ 22i';S9 A11303. 

21A— Void agreement. — 

B entered into an agreement with G that if a 
suit which was then about to be brought by G 
for the recovery of certain lands should be decid- 
ed in favour of G, R was to pay G Ks 85, and G 
was to make over to R half the land recovered. 
R was to pay Rs. .50 in ceitam pioportions, which 
R was to lose if the suit was not decided in fa- 
vour of G. G recover ei the land, and R then sued 
him upon the ab-nc agreement. Semite — That 
the agreement was not void on the ground of 
champeity; at any rate, that it was capable of 
explanation by a consideration of the surround- 
ing circumstances, which the plaintiff should 
have had an opportunity of giving in evidence. 
Ramrav EBunderav v, Govind Pandshei, 
6 Bom H C R 63. 

Notes; ~Hef: 11 All 128. 

( \ y) 'Mntfoi? specific perfomance. 

J -la ihase by Mahomedan mooktear from 
Hindu family - Onus probandi. — 

VViierc :i mooktear of the Court, a Mabomedan 
brongi't .1 Hint lor spocifio performance of an 
agreomont alleged to have been made by him 
with the members of a Hindu family, which 
agreement savoured of champerty, it was held 
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(19) Suit for specific performance— 
that the plaintiff must show that the claim was 
certain, fair, and just in every way. The Courts 
will not countenance suits of such a description. 

Abed Hossein v. Lalla Ramsarau 
13 B L R, 516 iiote=13 W R, 426. 

Notes,— See 13 W R 426 

(20) Agreement of a right to sue. 

23. — Maintenance. 

In 1869, P, the liquidator of the N F Co, com- 
promised for Rs. 15,000 the claims of the com- 
pany against the fourth defendant, M K, which J»m- 
ounted to Bs.l, 61,600. P was induced to agree to 
this compromise in consequence, of represen- 
tations made to him by the friends of M X to the 
effect that MK had no available assets, and 
could not meet his liabilities. In 1878 the first 
plaintiff, (r J alleging that the said compromise 
had been fraudulently effected, and that the 
defendant, M K, at the time of the compromise, 
had been and was still possessed of ample pro- 
perty to pay off his liabilities, induced the 
liquidator of the company to assign to him the 
company’s claim against M K, and brought this 
suit, praying that the compromise with P might 
be declared not binding, and that ih K might be 
ordered to pay the plaintiff, as asignee of the 
F Co., the sum of Rs. 1,61,600 with interest. 
'B.eld that the assignment to the plaintiff, 0 
of the claims of the K F Co. against M K was 
effected with a view to litigation, and that under 
the circumstances, the suit was not maintain- 
able. Goculdas Jagmohands v Lakhmida® 
Kbitnji 3 Bom 402. 

Notes. — Fol 13 Bom 42. 

(21) Party having a speculative interest in 
suit. 

24. -^The plaintiffs sued for possession of 

certain immoveable property, “by avoidance of a 
spurious deed of gift” executed by one N, deceased, 
in favour of the defendant, H, one of the plain- 
tiffs joined in the suit under an agreement with 
the other plaintiffs that he should defray the 
costs of the suit from the Court of first instance 
up to the Privy Council, and that he should then 
become proprietor of one- half of the property 
in suit and be entitled to half the costs. Eeld 
by the Court that H had no right to join in the 
suit. Hazari Lai v Jadaun Singh 

5 AH 76 

Notes.— Ap 16 Mad 311 Fol; 6 All MMfi 
23 Cal 460 6 
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(22) Sale dependent on success in suit 

25. — Absolute sale. 

A sued V and S to establisb bis right to attach 
a certain house in execution of a decree obtain- 
ed by him in a previous suit. In tbeir written 
statement the defendants alleged that A had ob- 
tained thf* decree in question by fraud. Shortly 
before the present suit V had mortgaged the house 
to H for Rs 33, 000. About three weeks after the suit 
bad been filed, H advanced a further sum of Rs. 
5,000 to V on the samp security, and on the same 
day, 12th December 1881, entered into an agree- 
ment with Y by which H agreed to buy the house 
for Rs.4:5000,the sale to be completed immediately 
after the decision of the present suit. The agree- 
ment provided that V should defend the suit but 
if the result of the suit should be to establish 
the plaintiff’s right to seize the house in execution, 
then that H should be at liberty to cancel the 
contract of sale. JTeld that the agreement of 
12th December amounted to an absolute sale by 
T" to H of the equity of redemption of the house 
in question, and that it was not champertous. 

Ahmedbboy Htibibhoy v VuUeebhoy 
Cassumbhoy 8 Bom 323, 

Notes. — Ap: 13 Cal 90. 

26. —English law of champerty not in force 
in India- Contract to divide the subject matter of 
the Suit-Claim for work done and expenses incur- 
red— Agreements not opposed to public policy.— 

English law of champerty is not in force in 
India The claimants of certain property were 
supplied with funds for the conduct of the suit on 
condition of the claimants sharing the property 
with the person providing the funds. Such an , 
agreement is neither opposed to public policy nor 
necessarily void. General compensation for work 
done and proper expenses incurred could be 
awarded in such suits. Ragbunath v Nil 

Kantb 20 Cal 84.3 

Kunwat* Ramlal v Nil Kanth 20 I A 112 
See aIso27 AU271=32I A118 = 

8 0 C 155. 

Notes— Ref: 24 Gal 183; 29 All 303; W N 
(1907) 55; 4 AD J 222; 18 M L J 100. 
fob 10 Bom LR 230=: 35 Cal 420 P C=7 0 
L J OWN 393, Comp; 6 A L J 

184 FC. 

11 c»c 85 
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(22) Sale dependent on success in stiit-Condd 

26 A— Champerty — Public Policy. 

The English law as to maintenance and 
champerty is not applicable to India. Raja 
Rai Bhagwat Dayal Singh v Dcbi Dayal 
Sahu, 12 CWN 393=18 MLJ 100= 
7CL J335=5 AL J184=35 Cal 420* 

35 1 A 48. 

See also. 

(1) Contract Act s. 23. 

(2) Public Policy. 

Notes.— Rel: 13 G W N 201. Fol 8C L J 458. 

Con; 14 0 W N 106. 

27 — Alienation — Champerty — Assignment- 
Validity, if may be questioned by third parties 
— Consideration made payable upon success of 
suit — Gambling in litigation — Public Policy- 
claim for. 

In India an agreement cannot 
avoided on the ground of champerty. (4 . A 
23=2 Cal. 233; 20 I. A. 112; 9 0. W. N. 477=32 
I. A. 113 = 27 All. 271, Fol.) 

The agreement in this case provided that out 
of the purchase money which was to be fixed a 
I Rs 62.600, Rs. 600 only was to be paid down anl 
I the balance when the property should be reco- 
vered. 

Meld^ that the agreement was generally of a 
champertous character but was not void on that 
account, nor was it opposed to public policy and 
void as such by reason of the stipulation relating 
to the payment of consideration. 

An assignment cannot be questioned as unfair 
and unconscionable by a person who was not a 
party to the assignment. Raja Rai Bhagwan 
Dayal Singh v Dcbi Dayal Sahu. 12 C W N 
393 (rC)=35 Cal 420 = 7 CLJ335- 
18 M L J 100=35 I A 48 (P C) 

Notes— Ref: 13 0 W N 201. Fol: 8 0 L J 458. 

Con: 14 0 W N 106. 

See also, 

(1) Contract Act s. 23. 

(2) Public Policy. 

28— An agreement to furnish money for liti- 
gation on condition of sharing in the property 
recovered, is not necessarily void, unless it is got 
up merely for the purpose of spoil or litigataon, 
disturbing the peace of families, and carried on 
from a corrupt or improper motive. 

Tarachand Amarehand v. Suklal Bagm^l 

Slapmade f J (1888J 8op ^9, 
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(23) Law of pr<>vailing in this Country. 
29—Oontiiigent contract—Present transfer of 

an actionable claim— Compromise by promisor. 

A deciee was passed against the present appel- 
lant. He had no funds wherewi+h to appeal to 
Privy Council and so he contracted with the 
present respondent to supply him the funds m 
lieu of having a ten-annas share in the then dis- 
puted property in the event of the appellant’s 
success in the Privy Council. The appellant 
subsequently compromised the original suit with 
the successful party whereby he got 1,100 bighas 
of land instead of the property which was valued 
at Es. 85,000. No appeal was ever preferred to 
the Privy Council. The present respondent sued 
the present appellant to reeover from him a 
share of ten annas in the 1,100 bighas of land. 
Held^ that in this country in Courts where the 
English Law does cot prevail, champerty is not 
per se illegal, but that every such arrangement 
must stand or fall according to the peculiar nature 
of itf conditions. Contingent contracts to 
do or not to do anything if an uncertain future 
event happens, cannot be enforced by law, unless 
and until that event has happened. In the pre- 
sent instance the uncertain future event was the 
passing of a decree in the appellant’s favour by 
Hex Majesty’s Privy Council. No such decree 
had been passed, and the contract contingent on 
its passing cannot be enforced. The agreement 
canuofe be accepted as an actual deed of present 
transfer, but is merely an agreement to transfer 
at a future date. Roshan Zaman Khan v 
Rajah Parzand AH Khan. 

Book Cii?. 18 of 1873. 

(24) Maintenance and Champerty— Agree- 
ment to carry on litigation not per se 

opposed to public policy. 

30— Extortionate and unconscionable agree- 
ment— Question between assignor and assignee — 
Covenant prohibiting assignor to compromise, valid 
—Suspicion, Court not to proceed upon— 
presumption in favour ol-^Damani Gossains— 
Custom of inheritance— C//c/£f--lnitiation—iiN 
raja ZTowr— Age of discretion —Auspicious day— 
Performance of liiraju Some essential to claim 
by inheritance the estate of ^?^/»^/-Rule of succes- 
aion by nomination or election— of lapse 
how to be proved. ^ ’ 

The Knglish Lnw of maintename and eham- 
j)eHy has not been introduce<i into India. 

A fair agreement to supply funds to carry on 
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(24) Maintenance and Champerty-Agree- 

ment to carry oxi litigation not per sc 
opposed to public policy— 
property if recovered, ought not to be regarded 
_ 2 Jc/' sc as opposed to public policy, but when the 
agreement is found to be extortionate and uacon- 
scionable, so as to be inequitable, or to be made 
not with the horn p’de object of assisting a claim 
believed to be just and of obtaining a reason- 
able recompense therefor, but for improper 
objects, as for the purpose of gambling in litiga- 
tion or of injuring or oppressing others by encou- 
raging unrighteous suits so as to be contrary to 
public policy, effect ought not to he given to it. 

But the question whether the transaction is 
an unfair and unconscionable bargain for an 
inadequate pi ice, is entirely a question between 
the assignor and the assignee 

Where, in such an agreement, there was a 
covenant to the effect that it will not be com- 
pentent to the assignor to enter into any compro- 
mise with the defendant, in respect of the sub- 
ject-matter of any suit instituted for the recovery 
of properties, and that, if he entered into any 
such compromise, the transferee would be 
entitled to prosecute the suit; Seld, that a 
covenant of this nature for the protection of the 
purchaser is valid m law. 

The Court must not proceed upon suspicion 
only, and mostnot make any presumption against 
apparent ownership. 

In the case of Dasnami Gossains or Sanyash 
the cu'ttom is this. When a person intends to 
enter the sect, some ordinary ceremonies are 
performed, such as the shaving of the head, bathing 
of the body, wearing of new clothes and taking 
of a new name. lie then becomes a Gossaift in 
a state of probation. After he has remained so 
for a year or two and made himself familiar with 
the usages of the order, the ceremony of 
Bit'aja Some is celebrated by whispering the 
Mul into his ears, and it is only after 

the performance of Biraja Some that he attains 
the status of a perfect and completed GheU^ 
During the period of probation it is open to the 
Chela to renounce the life of the monastery and 
to return to his family, but after the performance 

of the Biraja Eome^ reversion to secular life is 
imposaibility. 

The Btraja Some ceremony is not perfojmied 
till the probationerattains the age discretion* 
so as to be able to realize fpr himseljf the fdll 
significance of fch© flhii n^tpf 
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(24) Mainteaatice and Champcpty-Agree- 
ment to carry on litigation not per se 
opposed to public poliej — Confd, 

It is unlikely that the Hiraja Home ceremony 
should be reserved for perfoimance on only one 
day in the year. It is more likely that it should 
be allowed to be performed on specially auspi- 


1 he performance of Home ceremony 

is essential to entitle a Chela to claim by inheri- 
tance the estate of his Guru\ a mere nomination 
by the Guru is not sufficient. 

The rule of succession by nomination by the 
Guru or by election by the oiohuitU of the order, 
is not of universal application. 

There is no fixed rule which regulates the 
relation between the superior and suboidmate 
Maths^ for even if a Math is subordinate to an- 
other, it must be governed by its own rules of 
management. 

In order to establish the custom of lapse, it is 
necessary to prove not merely that, in some in- 
stances, the property had passed to the spiritual 
head of the monastery, but also that this took 
place in the presence of a Qhela who would, 
otherwise, be competent to take by inheritance. 
(1 M. I. A. 170 (at p. 187), S W R .‘13 (P. 0.), 

I 1. A. 241 at p 264, 22 W. R 148; 1 B. L. R. 
609,4 1 A. 23 = 2 Cal 233; 20 I. A. 112 = 20 
Cal 543; 20 I. A 127=15 All 352. Fol: 36 I. A 48 
=35 Cal 420, Fol. 33 I. A. 113, Fol. 11 M 1 A. 28; 

II M. I. A. 651. Ref, 7 OWN 145, 

10 Mad 376; 13 Mad 624, Ref. SC L. J. 499, 
Fol:, 20 W R 217; 10 Mad 375. Ref:) Gossain 
Ramdhan Puri Raj Kumar Thakur v Gossain 
Dalmir Puri. 2 Ind Gas 385. 

31. Maintenance-Gambling ill Ipjgitioii- 
Agreement opposed to public policy— Contract 
Act ( IX of 1872 ), s. 23. 

The judgment of the Privy Council in L R 
41 A, 22 ; 2 Cal, 233, shows that while that 
specific English law of maintenance and cham- 
perty has not been introduced into India, and 
where fair agreements to supply funds to carry 
on litigation in consideration of having a share 
of the property if recovered should not be 
regarded as per m opposed to public policy, yet 
such agreements should be carefully watched, 
and if extortionate and unconscionable, or made 
mot with the horn fide object of assisting, for a 
recompense, a claim beheved to be 
Just, tire? purpose olgamblihg inlitifattoh, 
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(24) Maintenance and Champerty- Agree- 
ment to carry on litigation not per se 
opposed to public policj-^GoriU, 
or of injuring or oppressing others by encourag- 
ing unrighteous suits, should be held contrary to 
public policy, and not enforced. For the pur- 
poses of meeting the expenses of an appeal to 
the High Court, the appellant, on the advice of 
his legal adviser, executed a bond for Rs 25,000 
in consideration of the obligee agreeing to defray 
such expenses. The obligor agreed to pay the Rs, 
25,0u0 within one year from his recovering pos- 
session of the property in suit ; and, at the 
request of the obligor’s pleader, the obligee ad- 
vanced Rs. 3,700, which was applied to the ex- 
penses of the appeal. The High Court dismissed 
the appeal ; and in a deed executed by the obli- 
gor m favour of the obligee and others for the 
purpose of defraying the expenses of a further 
appeal to the Piivy Council, he admitted his lia- 
bility under the former bond. The Privy Coun- 
cil decreed his appeal, and he obtained possession 
of the prope^-ty in suit, but declined to pay the 
Rs 25,000, upon which the obligee sued upon the 
bond. It was found that, apart from the moneys 
borrowed by the obligor from time to time, he 
was without even the means of subsistence; that 
he executed the bond with his eyes open and 
perfectly understood his position and the effect 
of both the instruments executed by him ; that 
no fraud or improper pressure appeared to have 
been applied to him ; that his legal advisers had 
acted honestly and to the best of their ability in 
his interests; thar there was nothing to show that, 

1 aving regard t‘» the risks of the litigation, he 
could have obtained the assistance necessary for 
the prosecution of his appeal on better terms 
than those contained in the bond ; that without 
fawL assistance he could not have appealed to the 
High Court ; and that the obligee gave him such 
assistance upon bis application. Held^ also, that 
the obligee could not, under the circumstances, 
have considered both that the obligor’s claim was a 
just one and reasonably likely to succeed, and 
that the Bs 25,000 was a reasonable recompensed 
in the event of success for the advance of Rs. 
3,700 ; and the bond was tbeiefore a gambling 
in litigation, which it would be contrary to 
public policy to enforce. The Court gave the 
plaintiff a decree for the Rs. 3,700 actually ad- 
vanced, with simple interest at 20 per cent, por 
annum from the date of the bond tp tjie date of 
tbe decree, with costs in proportion, ahd Interest 
at 6 pet cent, per annutti on 11^ ipfcr- 
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Champerty & Mainlenance-Con^c?. 

(24) Maintenance and Champerty -Agree- 
ment to carry on litigation not per se 
opposed to public policy— 

eats and costs from the date of the decree until 
payment. Chuni Kuar v Rup Singh. 

11 All 57. 

Sec Loke Indar Singh v Rup Singh. 

11 All 118. 

and Husain Baksh v Rahmat Husain. 

11 All 128. 

Hotes Fol ; 11 All 128 ; Ref • 11 All 118. 
(26) Champerty— Maintenance- W a ger. 

32,— Guarantee-Conditional promise— Agree- 
ment to advance money for litigation— Consider- 
ation— Public policy — Contract Act ( IX of 1892) 
Sees 2?, BO. 

An Agreement, by which a person, advanc- 
ing money for conduct of a litigation, is promised 
the return of his money without interest and a 
share in the property, is not opposed to public 
policy ; nor is it of the nature of a wager but 
ought to be treated as a conditional promise or 
guarantee 22 W R U8 ; 1 B L R 609 ; 1 1 A 241; 
20 I A 112 ; 20 Cal 843, Ref. Niamat AH v 
Ilahi Bakhsh. 8 Ind Cas 500 


Champerty & Maintenance-Ce«^<^. 

(25) Champcrty“Maintc£iancc-Wager-C()/wZ<i! 

unrighteous litigation of other people. The fact 
that a suit may be speculative does not render 
it champertous. Siva Ramayya v Ellamma. 

22 Mad 310. 

(26) Suit on Assignment of Equity of Re- 
demption-Public policy-Assignment un- 
opposed. 

35 — An arrangement between a plaintiff & his 
assignor who takes no objection to plaintiff’s title 
cannot be impugned as “unconscionable” by the 
defendant-a mortgagee. A claim based on an assign- 
ment, which Ignores a bedawa, i. e. release 
inadmissible for want of registration is not 
“ unrighteous litigation ” or champertous 
Accounts of two mortgages ordered to be taken 
separately. Gopal Ramchandra Limayc 
Y Gangaram Anandishet Mai*wadi. 
P J (1889) 141; 14 Bom 72, 

Notes:— Pol; 18 Mad 374 ; 22 Mad 310. Ref: 
9 Bom L R 462. 

(27) Champerty contract to participate in 
fruits of suit in consideration of supplying 

funds not void. 


I 


■ 


33. — OhampertoUB transaction, inadequacy 
of price. 

Plaintiff paid defendant Rs 30, who with that 
money recovered his land from third person in a 
suit. In consideration of this, defendant sold to 
the plaintiff, a portion of the land, worth Rs. 200. 
For some time plaintiff got only the produce of the 
land and not the possession of it, Plaintiff brought 
a suit to recover this land. The District Court 
held that the transaction was champertous and 
dismissed the suit. that inadequacy of the 

price was not sufficient to make the transaction 
a champertous one. Gurusami v Subbaraya. 

12 Mad 118. 

84 — Purchase for an inadequate consideration 
— Speculative suit not necessarily champertous. 

A suit having been dismissed on the ground 
that a sale upon which it was based had 
been made for a consideration so inadequate as 
to support the belief that it was in the nature of 
champerty,— that the elements re-quired 
to bring the case within the authorities on 
the law of champertous transactions in this coun- 
try were tvanting. It was not a case in which 
au improper interest had been acquired in the 


36 — ^A contract disclosing conditions falling 
within the definition of champerty, as laid down 
in 8 Moore's Indian Appeals, page 1 86, is illegal 
and no action can be maintained upon it in a 
Court of law. “It must be something against 
good policy and justice, something tending to 
promote unnecessary litigation, something that 
in a legal sense is immoral and to the constitu- 
tion of which a bad motive in the same sense is 
necessary.” 

A contract by which a party in consideration 
of supplying funds to enable another to prosecute 
a horn Jide claim was to participate in the fruits 
of the suit, is not ijfoid. Gkolam Maliomad y 
Walidad. P R 70 of 1870. 


37 —Registration. 

Defendant, being engaged in litigation with 
third parties regarding a plot of land, agreed to 
give the plaintiff |th share of what might be 
awarded to him in consideration of the plaintiff 
supplying funds to meet the costs. It was found 


(28J Interest in litigation — Unconscion- 
able. 
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Champerty & Maintenance-(?fi««(i 

(28) Interest in Htigation-Unconscion- 
Id. 

tha<' the plaintiff had supplied Bs 80 only whf^re 
as the value of the share was ov6r Es. 300. 
In a suit for specific performance of the agree- 
ment . — Eeld that, (a) the agreement not being 
registered could not affect land of the value of 
over Bs. 300 ; and (b) specific performance should 
not be decreed as the plaintiff would thereby 
reap a grossly unfair advantage. Jhandn Khan 
Y 150 P R 1889. 

(29) Inequitable agreements —Discretion 
of court. 

38- -£?cZ<f, that though a Court is not bound to 
enforce an agreement which is not void for cham- 
perty alone and the Court can award reasonable 
compensation for work done. 

20 Calc 843 and 15 All 352, cited. Dhallu 
Missar Y Jiwan Singh. 79 P R of 1894. 

(30) Unconscionable bargain. 

39 — Where certain persons (defendants in 
this suit) who were poor and in needy circum- 
stances and out of possession of 60 velies of lands 
to which they laid claim, were induced to sell a 
portion of that property worth Bs. 25,000 for the 
sum of Ks. 4,000 to he advanced by the plaintiff 
for the purpose of recovering the property by 
litigation, 

Eeld^ that tiansaction was an unconscion- 
able bargain and liable to beset aside. 

Eeld further that if plaintiff, who had the 
successful conduct of the prior litigation, made 
the bargain with the knowledge that the claim 
was false, fche transaction would be champertous 
and that if he believed the claim of the defen- 
dants to be good, the sale was unconscionable. 

Vijayaraghava v Pranal Anne. 

IML J340. 


40-Where certain persons sold their land worth 
about Bs. 25,000 for Bs 4,000 as they were in 
urgent need of funds to conduct a litigation regard- 
ing that land and certain oth^r lands and the 
conduct of the litigation was taken from the 
hands of the vendors and entrusted to the ven- 
dee who was to advance about Bs. 4,000, the 
0ale amount* for the ^ixpanses ol the lltigatfoni 


Champerty & Mainlenance-CowM. 

(30) Unconscionable bargain- Coneld. 
held, that the transaction ought to be relieved 
I against, as unfair advantage was tak#»n of the 
pressing difficulties and necessitous circumstan- 
ces of the vendors to force upon them a bargain 
which was hard and unconscionable. Assuminar 
that plaintiff (vendee) honestly believed that the 
vendor had a good and honest claim, the offer to 
secure his advances upon the whole estate was 
more than ample, and if he did not believe the 
claim to be a good one, the advance was of a cham- 
pertous character and for the mere purpose of spe- 
culative litigation VijayapagbavR V Pranal 
anne, 1 M L J 340. 

(31) Cbampertous agreement between 
legal practitioner and client-— Grossly 
improper conduct in discharge 
of professional duty. 

40 A— Legal Practitioners Act, 1879,— Sections 
13, 14 

One A M., a certificated mukhtar, entered 
into an agreement with certain clients wherein 
it was stipulated that A. M. should und#=‘rfeake 
all the expenses up to final appeal connected 
with a civil case, to be instituted on behalf of 
his clients in consideration of receiving half 
the net proceeds of the litigation. The lower 
Courts holding that A. M. had thereby been 
guilty of “ grossly improper conduct in the 
discharge of his piofessional duty, ” within th® 
meaning of Section 13 of the Legal Practitioners 
Act. 1879, suspended him from practice under 
Section 14 of the Act. 

The matter having been referred by the Divi- 
sional J udge to the Chief Court, 

Held, that the mere existence of the relation 
of pleader and client is sufficient for the instant 
condemnation, as opposed to public policy, of 
any agreement for the supply of funds for litiga- 
tion in consideration of a delivery of a share 
in the property, in suit on recovery and that 
. a legal practitioner entering into such an illegal 
agreement is, for the same reasons as establish 
the contract to be opposed to public policy, guL 
Ity of “gro^'sly improper conduct in the disoharg® 
of his professional duties.” Muhammad, 

Mtikhtar. HI P, B. 1 S 94 , 
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Champerty & Maintenance-Oorad. ! 

(32) Pleader & advocate -i-rofessional 
misconduet-Chainpertous agreement by 

way of— Relation of pleader and client. ] 

40 B.— Legal Practitioner’s Act. 

It is highly improper and grossly unprofessional 
conduct on the part of an advocate or a 
vakil to enter into an agreement with a client 
to furnish him with funds for a litigation in consi- 
deration of his assigning over a part of the pro- 
perty in litigation if recovered to snch Advocate 
or Vakil. 

When a Vakil takes an active interest inn 
case during its pendency in thelower Court and 
there is an understanding that he will he engag- 
ed as vakil when the case comes up to the High 
Court it cannot be said no relationship of pleader 
and client existed between himself and the client 
before the actual execution and acceptance of the 
Vakalatnama. Advocate a Vakil, a 
and Mukhtear. 4CLJ262. 

(33) Purchase of property to which 
adverse claims exist legality of— Purchase 
merely for litigation illegal. 


41. — T P Act S. 130. 

Plaintiffs alleged that one T with the autho- 
rity of her late husband, adopted S, the first de- 
fendant in the suit that they pui chased from S, 

the plaint Villages, which S, had inherited from 
his adoptive father, and that they were resisted 
by other defendants m obtaining possession of 
the villages. 

The defendants, other than &, pleaded that 
the plaint sale deed was a champertous transac- 
tion, that no consideration passed for it and that 
the agreement itself was void, its ibject being to 
disturb the peace of the defendani's family and 
to promote gambling in litigation. Welimi- 

nary issues vfere framed as to whether the sale- 

deed represented a real and Una fide transaction 
and whether the transaction evidenced by the 
sale-deed was of a champertous nature and as 
such, opposed to public policy. On the evidence, 
the District Judge found that the purchase was 
speculative, that no consideration passed to S, and 
that the transaction was entered into mainly with 
a vciw to harass the defendants and, in the view 
that the entire transaction was a speculation in 
litigation rather than a Um fide purchase of an 
Botionahle claim, he dismissed the suit, ffeld, on 
appeal, reversing the decision-even if the recital 


Champerty & Mainlenance-Cimid. 

(33) Purchase of property to which adverse 
claims exist legality of-Purohase merely 
for litigation iliegsl-Ooncld. 
m the sale-deed as to the consideration is a false 
recital and the transaction is one of a highly 
speculative character, it does not necessarily fol- 
low that the agreement would be an offence again- 
st the law of champerty or that its objects |could 
be regared as immoral or opposed to public policy. 

The question in such case'^ ig, whether the real 
object of the transaction has lom to acquire an 
interest in property of pure io?er or merely to 
speculate in litigation on th® account either of 
the vendor and purchaser jointly or of the pur- 
chase!’ alone. It is not unlawful to purchase an 
interest in property though adverse claims exist 
which make litigation ne^'essary for realizing the 
interest, hut it is unlawful to purchase an inter- 
est merely for the purpose of litigation. In other- 
words, the sale of an interest to which a right 
to sue is incident, is good; but the 
sale of a mere right to sue is bad for champerty. 
The object of the law is not so much to prevent 
the purchase or assignment of a matter then in 
litigation for th<» purpose of maintaining the 
action. 8 M 1 A 170, 14 Bom 73; 18 Mad 4, 22 Mad 
310; 27 All 271 Ref. Deopan Gopalji Kunbi 
V Sadashed. 2 N L R 17. 

(34) Public policy “Stranger in possession 
—Sale by next collateral of moiety— Void- 
able transaction. 

42— Estate vests in next collateral-False reci- 
tal as to consideration— Right of stranger to 
impeach. 

A stranger to a deed is not entitled to show 
that it is voidable at the option of a party there- 
, to although he will be entitled to rely on its in- 
validity if it were void. A mere untrue recital in 
. a deed (viz; that consideration has been paid) will 
not render the transaction evidenced by the deed 
L as champertous or contrary to public policy, 
j Where, upon the death of a daughter the estate 
j which she inherited from her father became 
vested in the next collateral heir of the father, 

, but the daughter’s husband continued to hold the 
I estate and the next collateral, who was in needy 
j circumstance and was unable to recover possession 
r without external assistance entered into an arrangc- 
^ ment by which he sold half the estate to the 
^ respondent for consideration and there was po- 
thing extortionate or unreasonable in the terfn* of 
I ihb bargain but the s^lp tbed recite 
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Champerty & Mainlenance-Con^rf. 

(84) PtiMic policy “Stranger in possession - 
Sale t>y next collateral of moiety-Voidable 
transaction— ^oncld. 

of the coTisideration was paid when in fact it was 
not paid. Held^ that the transaction was not 
contrary to public policy, and that there was a 
present transfer to the respondent of a moiety of 
the estate giving the latter a good ititle on which 
it was competent for him to sue. Achal Ram 
T Kazim Husain. 

9 C W N 477=15 M L J 197 = 27 All 271 = 

32 1 A 118 PC. 

t85) Hindu widow— Alienation for legal 
necessity- Champcrtous agreement. 

48. — General prayer for relief in plaint-What 
relief ought to be granted— Incomplete cause of 
action— Plea of waste by reversion failing whe- 
ther he should be allowed to pay off alienee for 
legal necessity-What expenses chargeable on estate 
and what payable out of widow’s income. 

A Hindu widow alienated certain properties 
which she had inherited from person, it was al- 
leged, without legal necessity. On her death the 
reversioners who were refused possession by 
thA alienees executed a deed of conveyance in 
favour of one B, by which they purported to sell 
their rights in the property, which was worth 3 
lakhs of rupees to B for Rs. 62,000 of which how- 
ever only Rs 600 were paid down, it being pro- 
vided that the balance was to be paid in propor- 
tion to J/’s success in recovering the alienated pro- 
perties by suit or otherwise. Upon this agreement 
B brought a suit to recover possession of the pro- 
* perties allegiug that the alternations were not for 

legal necessity. 

Held^ that although the English rule against 
champerty and maintenance does not prevail in 
this country in its entirety yet the present agree- 
; ment was void as being an unconscionable and 

speculative agreement and one opposed to public 
policy as promoting gambling in litigation, (S Cal 
»33; 8 M I A 187 Ref.) Bebi Doyal Sahoo v 
Thakurai Bhhn Partap Singh. 

8 C WN408==81 Cal 483. 

^ (86) Agreement to convey pj?opei*ty after 

decree in lieu of expenses of litigation^ 
Wagering transaction. 


Champerty & Maintenance-Uoneze?. 

(36) Agreement to convey property after 
decree in lieu of expenses of litigation— • 
Wagering transaction— 
reversioner, who was out of possession, entered 
into an agreement with the plaintiff, under which 
the latter was to provide the entire expenses of 
the litigation and in return therefor the former 
undertook, on obtaining possession of the property 
in question, to make over one-half of the same to 
the plaintiff. Held that the agreement was not 
void either on the ground that it was opposed to , 
public policy or that it was of the nature of a 
wagering transaction 

Held, futher, that the agreement did not am- 
ount to a sale and did not confer on the plaintiff 
any interest in the property capable of being en- 
forced by a suit against the parties in possession 
who were not themselves bound by the terms of 
the agreement. 20 Cal 843 Ref: 8 0 0 166, 110 0 
301 Dist. Inder Singh v Kesri Singh. 

14 0 C 139=10 Ind Cas. 179. 

(87) Property subject-matter of suit-Sale 
of share. 

45— Champerty. 

Held, that there is no rule of Indian law which 
prohibits the transfer of a share of property 
merely because the property is the subject of 
litigation, Sadhanmal Lekhraj v Sirdar 
Bibi. 2 Sind L R 76. 

Chance of Inheritance. 

1— Heir apparent— Relinquishment of- Vali- 
dity. 2 Ind Cas 865. 

Sec also cases under:— 

Transfer Property Act s. 6. 

Chandu. 

See Opium Act (1 of 1878; 7. 

Change of attorney. 

Sec— Minor-Representation of minor in suit*. 

28 Cal 264. 

Change of Cultivation and nature 
of Land. 

See Landlord and Tenant. 


44 k.— Beversionary heir— Agreements opposed 
to poBqy— Contract for sale. 

of a Iho 


Charge (1-24). 

1 Unpaid vendors— Distinction between Ton« 
dgfn lieh und^ mi ^ 
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under the Transfer of Property Act s. 
55 (1). 

2 Sale of immoveable property— Part of Con- 
sideration unreal and in fraud of pre- 
emptors— No sale-charge (2). 

3 Lumberdar & Co sharers. (3) 

i On lands— Land Revenue— Payment by 
Khatedar (4) 

6 Maintenance of Hindu widow— Whether 
charge upon the estate 5. 

6 Stipulation to pay and m default to pay 
twice the amount from the properties— 
Whether a charge is created 6 

7 Oo-sharers undertaking to pay mortgage- 
debt in certain proportion— Agreement to 
realize the excess from the person and de- 
faulting co-sbaiers such agreement creates 
a charge 7 

8 Hypothecation of immoveable property 8 

9 Endowed property not charged with such 
payment 9 

10 Whether mortgage or charge— Construc- 
tion 10— lOA. 

11 Charge on property 11 

12 Charge, holder of 12 

13 Decree for recovery of land conditional on 
payment of sum of money— Whether crea- 
tes charge on land 13 

14 Suit to redeem converted into a suit to 
recover possession on payment of a charge 

A.d verse possession —Charge Transfer of 

Property Act s. 100 14 

15 Charge on immoveable property 15 

15 Mortgage with consent of real owner pay- 
ment by benamidar— Charge 16 

17 Purchase pending appeal— Stranger-pur- 

chaser and decree-holder purchaser differ- 
ence between— Charge 1 7 

18 Charge not excluded by mere contract to 
defer payment of purchase money— -Nor 
by any contract inconsistent with chaige. 
18 

19 Charge on immoveable property taken in 
charge for loan not illegal 19 

20 Attorney power of, if creates a charge on 
immoveable property 20 

21 To borrow money on a charge on pro- 
perty 21 

22 Co-sharer making payment of Government 
revenue foi another 22 

|3 Sale in Court— auction of property subject 
to charge, 


Charge 

Sum recoverable by Government, first 
charge on proceeds of sale 24 


Charge. 


See also cases under;— 


(1) T P Act s. 100 & ss. 5, 82, 88. 

(2) Mortgage. 

(3) Vendor and purchaser -Vendor rights 
and liabilities of. 


(4) Sale for arrears of rent— Incumbran- 


(.5) Trust 28 

(6) Chanties 7 In( 

(7) Bengal Tenancy Act s. 465. 


28 Ml 578. 


7 Ind Cas 79, 


(1) Unpaid vendors— Distinction between 
vendor’s Hen under English Law and a 
charge under the Transfer of Property 
Act s. 55. 


1 — Chancery Court’s practice— Purchase in 
consideration of a covenant— Purchase in consi- 
deration of sum of money. 


A moitgagee or chargee, who is in possession 
of an estate as such and gives up possession to a 
person entitled to it subject to his charge upf>n 
payment of what is then due to him, is not pre- 
cluded from afterwards asserting his right against 
the estate when further instalments, or further 
payments, become due to him. 


The charge which the vendor obtains under 
the Transfer of Property Act is different in its • 
origin and nature from the vendor’s lien given 
by Courts of Equity to an unpaid vendor. Tha 
latter is a creation of the Courts of Equity and 
can be modified to the circumstances of the case 
by the Court of Equity. As regards thh former 
the law of India knows nothing of the distinc- 
tion between legal and equitable property in the 
sense in which that is understood when equity is 
administeied by the Court of Chancery in Eng- 
land, and the Transfer of Property Act gives a 
statutory charge upon the estate to an unpaid 
vendor unless it be excluded by oont.ra(ft. Such a 
charge stands in quite a different position from a 
vendor’s lien. The Court has to find something, 
either express contract, or at least sometki»g 
1 f |om whieh it is a iiapUyafipP 
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(1) Unpaid yendon- Distinction between 

vendor's lien under English Law and 

a charge under the Transfer of 
Property Art S. Bb—Pondd. 
a cantracfc cxi««ts, in order to exclude the charge 
given by the btatiite. The charge is not excluded 
by a mere personal contract to defer payment of 
a portion of the purchase money, or to take the 
purchase-money by instalments, nor it is exclud- 
ed by any contract, covenant, or agreement with 
respect to the purchase money which is not incon- 
sistent with the continuance of the charge. 

A conveyance or sale in consideration of a 
covenant to pay a sum of money in the future is 
different from a sale m consideration of money 
which the purchaser covenants to pay. The dis- 
tinction between the two may seem fine one, but 
it is a real distmetion. The former does not 
give rise to a charge while the latter does. 

Webb y Maepbersou. 5 Bom L R 838=: 

8 C W N 41-13 M L J 389=31 Cal 57= 

30 I A 238. 

Notes-Ap' 29 Mad 305. Fob 31 Cal 605 P 0. 
Ref: SOWN 226; 14 M L J 105, 27 Mad 
435; 6 Bom L B 557; 33 Cal 410 = 10 0 W 
N 276=4 C LJ 102; 80 All 172 F B = 
(1908) WN71=6 ALT 243. 

(2) Sale of immoveable pi^operty—Part of 

consideration unreal and in fraud of 

pre emptors~No sale-charge. 

2— Duty of Court-^Estoppel. 

Where, in a sale of immoveable property, a 
considerable portion of the purchase money was 
not certainly paid, but was merely inserted to 
keep off pre-emptors and formed no real part of 
the price. 

JEeld^ that the transaction cannot be maintain- 
ed as a sale, but can be treated only as a charge 
on the propel ty to the extent of the money actu- 
ally paid. Eesar vSundar Singh, 

27 P R 1909=46 P L R 1909= 
33 P W R 1909=1 Ind Cas 888. 

(3) Lttmberdar Sc Co-sharers. 

3— Charge — Payment of Government revenue 
by lambardar a charge on the property in the 
Laws of a subsequent purchaser — Notice to pur- 
chaser of such payment. 

The heirs of a lambardar who had paid the 
Government revenue on behalf of certain land, 
paunot, when seeking to recovey ||ie m # 

U Q- 0 . ^ ‘ ' 


Qh^r^e-Conid. 

(3J Lumberdar & co sharers ’-Concid, 
charge on the property imthe hands o£ subsequent j 

vendees, succeed without proving as against these | 

vendees notice that the Government revenue had 
been paid by the lambardar, as alleged, on behalf 
of the land put chased by them. (8 All 38i Ref: 

11 M I A 254 Dist). Khushhal Chatid v 

Nizamun-nissa. AWN (1891), 9, 


(4>) On lands—Land Revenue— Payment by 
khatedar. 


4— An unsolicited expenditure in respect of 
the property of another, even if made for the ' 

purpose of its preservation, gives no lien, over the 
property outside maritime law. Hence, a pay- 
ment of land revenue by a person of property 
belonging to another but included in his lihaia, j 

does noc create any charge over the property. f 

Shivrao v Pundlik. 4 Bom L R 90= fe 

26 Bom 437. 

Notes:— Diss- 26 Mad 686, F B., A W N 1904 

74; Ref., 26 All 407, FB,, Dist., 26 All : 

407, F P>. 

(5) Maintenance of Hindu widow — Whe- 
ther charge upon the estate. s 


5 — Hindu law — Mitakahara School — Transfer 
of estate with intention to defeat right — Fraudu- 
lent intention — Purchaser with notice, position of. 

When immoveable property from the profits ^ 

of which a Hindu widow was entitled to receive 
her maintenance was sold and the sale-deed recit- I 

ed that the amount of maintenance would con- i 

tinue to be paid to the widow by the vendor and 
that the property sold would not be subject to 
any charge for it. That this mere recital 

was not enough for holding that the conveyance 5 

was executed with the intention of defeating the 
right of the maintenance-holder within the mean- 
ing of sec. 39 of the Transfer of Property Act. 

It was necessary to enquire whether at the timt 
of the sale, there was sufficient property left iu 
the hands of the vendor out of which the amount 
of maintenance could be realised, and if there 
was not, whether the vendee was aware of the 
fact. The intention to defeat the right of the 
maintenance-holder against wl^ich provision i« 
made in sec. 39 of the Transfer of Property Act, 
involves the idea of a fraudulent intention. 22 
All 326 (1900), approved, Under the Mitakshara, 
to tnainteo^ncB of a w|4o1r |? »ol % tor^B upj. 
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Charge-Conftf, 

{5j Maintenance of Hindu-Widow - \ 

WhetlieP change upon the estate— Go wc7d. 

the estate of her deceased husband. 2 Bom 494 
(1877); I Oal 366 (1873); 22 All 326 (i900); 24 
All 160 (1901); 12 Bom H 0 K 69 ( 1879 relied 
on. 16 W R 266 (1871); 25 W R 100 ("1876), not 
follow^. Digamhani Dehi v. Dhan Kumari 
Bihi, 10CWN1074. 

(6) Stipulation to pay, and in default, 
to pay twice the amount from the pro 

perties— Whether a charge 
is created. 

6— In a partition deed it was stipulated that 
one of the parties should discharge a certain 
debt, and, in default, it was proviiled that, if 
either of th parties should fail to observe any of 
provisions of the deed, the party in default 
should pay to the other party, who should have 
sustained )ss, twice the amount from their pro- 
perties. The question was as to whether the woids 
“pay. . .the amount from their properties” creat- 
ed a charge, fields that the words “properties” 
referred to the properties mentioned in the sche- 
dules to the deed, and consequently there was no 
iudefiniteness. The words were sufficiently apt 
to create a charge. Ohiter , — Even if the language 
were general (and not specific as in this oase) 
It does not follow that a charge is not created by 
jfeason of the fact that the language is general, 
since a distinction should be drawn between wide- ^ 
ness of language and iudefiniteness of language. 
(3 Mad 36, Doubted.). Manikkam Pillai v. 
4.udinarayana Pillai, 7 M L T 

5 Ind Gas 917=20 M L J 407, 

( 7 ) Co-shafcrs undertaking to pay mort- 
gage-debt in certain proportion -Agree- 
ment to realize the excess from the person 
and defaulting co-sbarers-Such agreement 

♦ creates a charge. 

7— Some property, which had previously been 
mortgaged devolved upon certain persons by in- 
heritance. They agreed to divide the property 
amongst themselves and to pay the mortgage 
debt proportionately to their shares. The agree- 
ment contained a stipulation that “ if for any 
reason, any of the co-sharers fails to pay the debt, 
then the co-sharer, who was to pay any amount 
of the debt in excess of Ins share shall be entitled 
get the same from the person and the property 


ChATQe-Oontd. 

(7) Co -sharers undertaking to pay i mort- 
gage debt in certain proportion- Agree- 
ment to realize the excess from the 
person and defaulting oo-sharers 
—Such agreement creates a charge— GfiwcR 
Held^ that the stipulation in ^'he agreement 
did not create any charge upon the property of 
any of the co-sharers in respect of any sum paid 
by any other co-sharer in excess of his rateable 
share of the debt. 

The co-sharer paying in excess could, how- 
ever, recover such excess from the defaulting co- 
sharer by tbe proper process of law. (14 All 165, 
Fol:) Ki«hen Lai v. Bhawah Kuar, 

8 Ind Gas 864. 

(8) Hypothecation of immoveable property. 

8— Hypothecation of immoveable property — 
Moitgage or charge — Oonst»'uction of Documents. 

9 Ind Gas 828. 

(9) Endowed property not charged 

with such payment. 

9 — Document reciting that plaintiff should 

receive certain allowance at a Endowed 

property not charged with such payment-Charge 
not created. Construction of Documents. 

(1911) 2 M W N 238. 

(10) Whether mortgage or charge— 

Construction. 

10 — Deed whether mortgage or charge — Con- 

struction — Creation of charge on the happening 
of a condition, 21 IH L J 562. 

lOA — Decree — Construction — Charge or 
mortgage. 8 A L J 418. 

(11) Charge on property. 

11— Mortgage deed— Construction— Interest. 

1 A L J 470. 
("12 j Charge holder of. 

12— Not a mortgagee:— T. P. A., S. 88. 

8 A L J 488. 

(13) Decree for recovery of land condition- 
al on payment of sum of money-Whethcr 
creates charge on land. 

f 

13 — Applicability of Arts 144, 142 — Minority. 
S and others sued in 1899 for possession of 

immoveable property, w hicb was sold by their 
mother duiing their roinoyity^ apd obtapq| a 
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(1^ Decree for recovery of land condi- 
tional on payment of ]moaey— Whether 

creates charge oa laad — GonclS, 
cree setting aside the sale and granting them 
possession conditional on payment of Rs 754, 
No period was fixed for payment and the decree 
was not executed. The plaintifis brought the 
present su’t in May 1907 to recover possession 
from the purchasei who admittedly obtained pos- 
session in tR87, 

Held^ that the conditional decree chd not cre- 
ate a mortgage or “ judicial hypothec ” on the 
land in suit; and, 

That the suit is barred by limitation, being 
governed either by Qj) Art. 144 or 142 (e) Limi- 
tation Act 1877. 

The contention that possessionagainst a minor 
does not become adverse until he attains majori- 
ty is hopeless and unsupported by authorities. 

S, 7 Limitation Act, 1877, does not apply to 
this case, as the cause of aotion arose in 1887, 
and the suit was brought in 1907 long after three 
years from the time when the youngest son at- 
tained majority, which was in the year 1901. 10 

P R 1888, 30 P W R 1909, Dist: 5 All 493, Bef: 
141 P R 1893, Ref; SAWN 162; SAW N 256 
and 7 M L T 13], Bef: Shamiei? v. Ladha 

Singh, 100 P R 1909=148 P W R 1909. 

(14}) Suit to ifedeem converted into suit to 
recover possession on payment of a charge 
—Adverse possession— Charge — Transfer 
of Property Act, S. 100. 

14— Compromise m settlement Court not 
equivalent to a mortgage— Limitation Act (1877) 
8oh. II, Art. 144— Recovery of the whole share. 

On the basis of a compromise, a aecree was 
passed, in favour of the ancestors of the plaintijS 
and his co-sharers, by the iSettlement Courts, to 
the efEeqt that they would be entitled to the pos- 
session of their share in the property, if they paid 
their share of the family debts, and it they fail- 
ed to do so, the defendants would be entitled to 
take possession of the whole of their shares. It 
was also added in the compromise, that if, after- 
wards, the plaintiff and his co-sharers paid the 
whole of^he debt due from them, they would be 
entitled to recover possession of their shares. The 
de^ehdants paid the entire amount and took pos- 
s^S&n of the whole share of the plaintiff $nd his 
The plaintiff now sought to rodoem 
ks bVh shhre, as as that of hie ^O’^har ^ 


Charge-C<9At/(if. 

(14) Suit to redeem converted into suit to 
recover possession on payment of a charge 
— Adverse possession -Charge —Transfer 
of Property Act, S. lOO^Concld. 

on the payment of the amount due from him and 
his co-sharers on account of their share, Ihe de- 
fendants pleaded that tho suit to redeem was not 
maintainable and was also barrod by limitation, 
as they had been in possession for more than twe- 
lve years. They also pleaded that the plaintiff 
could not recover more than his own share. 

Held, that the above compromise did not 
create the relationship of mortgagor and mort- 
gagee between the parties to it, and no suit for 
redemption could lie, but the suit of the plain- 
tiffs should not be dismissed, merely because the 
plaintiff had stated in his plaint that the above 
compromise had created such a relationship The 
suit was actually for recovery of the property on 
payment of a certain charge and should have 
been decreed as such. The actual facts were clear 
from the pleadings, and the defendants were not 
in any way prejudiced by such a view of the case. 

further, that the suit being really one for 
possession of the property on payment of a charge 
it was governed by Art. 144 of the second sche- 
dule of the Limitation Act, and as the defendants 
had not succeeded in showing that they had been 
in adverse posses ion for more than 12 years be- 
fore the date, on which the present suit was in- 
stituted, it was not barred by limitation. 

BeM, also, that the plaintiff could recover 
not only his own share, hut also those of his 
other CO sharers, oa payment of the amount due 
from him, as well as from those other co-sharers. 
KaHm Baksh Khan v. Mehdi Hasan Khan, 

10 0 C 17. 

(15) Charge on immoveable property. 

15— Suit to enforce— Limitation Act, ArHSJ, 

(16) Mortgage with consent of real owno? 
payment by benamidar— Charge^ 

16— Where a benamidar executes with the 
consent of the real owner, a mortgage for a eon^ 
sideration binding upon the real owner, a p^y 
mentmadebythe benamidar of tht motZmt 
amount is not an officious and voluntaly bX 
ment and the benamidar is entitled to a ofia ^ 
upon the property, is All (P 0) 30^ applied 
followed. Subbammal I. Mhtbit Patian, 

UMLi22B[ 
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(17) Purchase pending appeal— Stranger— 
puipcliasef* and decree-holdei? purcliaser 
dififepene between— Change. 


17 — Modification decree on apperl — Auction 
purchaser’s rights how effected — Practice — 
Plaint:— 


In the case of third parties purchasing at j 
execution sale the subseq[uent reversal or modi- 
fication of the decree or order under which the 
sale took place does not affect their rights, but it 
is otherwise in the case of decree-holders them- 
selves purchasing and their purchase is sub- 
ject to the final result of the litigation. This rule 
applies even when the property is knocked 
down for a sum equal to or less than that eventu- 
ally found due 10 All 1C6 ref. to. (>/i(rtf/^-Whether 
the decree-holder pur chaser will have any charge 
upon the property purchased for the amount 
found due. 27 Cal 810; 19 W R 416 ref, to. If he 
has the proper remedy for him will be to pray 
for possession on condition that the defendant 
fails to pay within a time to be fixed by the 
Court the amout finally found due. Syed 

Nathadu Sahid v Nallti Mudaly. 

27 Mad 98. 


Charge-0'on^^^. 

(18) Cliarge not excluded by mere con- 
tract to defer payment of purchase money 
nor by any contract inconsistent with 
charge— ConcU. 

is not inconsistent with the continuance of the 
charge. 

A conveyance or sale in consideration of a co- 
venant to pay a sum of money in the future is 
different from a sale in consideration of money 
which the purchaser covenants to pay. The dis- 
tinction between the two may seem fine one, but 
it is a real distincation.The former does not give 
rise to a charge while the latter does. 

Webb V. Macphcrsoti. 5 Bom L R 838 = 
i 8 CWN41=13MLJ 389 = 31 Cal 57 = 
t 30 I A 238. 


Notes:— Ap: 29 Mad 303. Fol; 31 Cal 505 P. 
0. Eef: SOWN 235; 14 M L J 105; 27 
Mad 435; 6 Bom L B 557,- 30 Oal 410=10 
0 W N 276 = 4 0 L J 102; 30 All 172 P B 
= (1908)W N 71 = 5 A L J 243. 

(19) Charge on immovable property taken 

in charge for loan not illegal. 


(18) Charge not excluded by mere con- 
tract to defer payment of purchase money 
nor by any contract inconsistent with 
charge. 


19— Presidency Banks Act (XI of 1876) r-It 
is not illegal for a bank, incorporated under the 
Presidency Banks Act, 1876, to take a charge on 
immoveable property as a security for an existing 
loan. Turner v. The Bank of Bombay. 

2 Bom L R 803=25 Bom 52. 


-Ref: 19 M L J 737. 


18"Iiidian Registration Act (Til of 1877)scc8. 
17, 60— Uuregisfcered conveyance — Transfer of 
possession — Notice by holder of registered conve- 
yance— Equitable rights— Bona iido purchase — 
Estoppel. 

SAB executed an unregistered agi ce- 
ment covenanting to g3t the name of N recorded 
in respect of a certain share which they trans- 
ferred to him under the same document, in con- 
sideration of his procuring evidence in a suit by 
the decree in which they had received some- | 
thing, either express contract, or at least some- 
thing from which it is a necessary implication 
that such a contract exists, in order to exclude 
the charge given by the statute. The charge is not 
excluded by a mere personal contract to defer 
payment of a portion of the purchase-money, or 
to take the purchase-money by instalments, nor 
it is excluded by any contracfc,covenaDt, or agree- 
ment with respect to the purchase money which 


(20) Attorney power of, if creates a charge 

on immoveable property. 

20— V/Tiere a power of attorney was execute*! 
by A in favour of B 1 0 enable B to recover the 
rents and profit of the profits of which A was the 
administrator in order to pay off an amount 
advanced by B to A as such administrator.* 

that inasmuch as the document was entered in 
Book IV instead of Book I, it was not registered 
according to the provisions of the Registration 
Act, and therefore could not affect immoveable 
property, 7 Oal 196. Indra Bibi v. Jain Sir- 
dar Ahiri. 7 C L J 149; 12 C W ff 316; 

35 Cal 845. 

(21) To borrow money on a charge on 

property. 

21— Agreement to borrow money on a charge ■ 
— Agreement creates a valid charge. 14 Bom 

i Jbt45. 
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Charge-Corerfi. 

(20) To hormw moaey on a charge on 
property — Con eld. 

Keepiag alive o!— 'Intention on date of acqui- 
sition. 9 A L J 226. 

(22) Co-sharer making payment of Govern- 
ment revenue for another. 

22 — One co-sharer making pa 3 "ment of Go- 
Ternment revenue for another. AWN 1886, 

269. 

(28) Sale in Court-auction of property sub- 
ject to. 

28—Saie in Gourt-auction of property sub- 
3®ct to — Right of purchaser, in suit by holder of 
charge, to contest the charge. 1 N L R 150. 

(24) Sum recoverable by Government, 
first charge on proceeds of sale. 

24 — Sum recoverable by Government as 
stamp fees, irst charge on proceeds of sale. 

25 lad 733, 12 M L J 405. 

Charge for Dower. 

See Mahomedan Law. 

Charge of Law, Effect of 

See (1) Court Fees Act 1870 S. 7, Sch. II els. 

3 , 4 . 

(2) Practice & Procedure. 27 Mad 131. 

(3) Statutes construction of. 

6 M L J 122. 

Chariramna Holdings. 

1. — Bengal Tenancy Act (VIII of 1885), s.5 (2) 
— Notice-Service-Transfer of Pioperty Act (IV 
of 1882), ss.U)fe’, 108 (o). Ill (g). 

The question being whether certain holdings 
situated in the tract known as chunnmna or 
pasture lands in Mouzah Basantpur in Zillah 
Purnea wore permanent tenancies, it was proved 
that sales by private treaty and by auction 
through Court of such holdings were frequent, 
that cases of ejectment were uncommon, that 
such holdings frequently passed to the heirs of 
the deceased tenants and that mutation of names 
in the zemindar’s hherhta had been frequently 
allowed sometimes on payment of na'iaruna and 
sometimes without; Held that the proper inference 
to be drawn from these circumstances was that 
the tenants had a permanent right in the hold- 
ings and were not liable to ejectment on notice, 
J)o$is 1. — That, assuming that the lands were 
settled with the tenants only lor the purpose of 


Chariramna HoIdings-COTc^ii. 

grazing cattle, ^bc tenants had acquired a right 
of occupancy in the lands, before the Bengal « 
Tenancy Act came into force, under s. 6 of Act 
X of 1859. (\l W R23I, FoL). That it was not 
reasonable to hold that, at the inception of 
tenancies, it was intended by the parties that the 
lands weie never to be used for cultivation, and 
tenants were raiyats within the meaning of s. 5, 
sub-s. (2) of the Bengal Tenancy Act. Per 
JRlcliard,so/i -The tenants had failed to prove 
that the lands were left for purposes of cultiva- 
tion, or that they had acquired occupancy right 
therein. That by using lands, intended for graz- 
ing, for purposes of cultivation, the tenants did 
not incur forfeiture. Sheik Latifap Rahaman 

V. A. H. Forbes. 14 C W N 372= 

5 Ind Cas 783. 

Charitable bequests. 

See cases under:— 

(1) Hindu Law — Will — Construction of 
will — Bequest for charitable purposes. 

(2) Fmdowment. 

(3) Will-Construction. 

(4) Mahomedan Law— Wakf, 

(5) Hindu Law — Religious Endowment, 

Charitable Endowment. 

Ses also cases under:— 

Landlord A Tenant. 

8 OWN 545. 

1.- Trust-Debts incurred on behalf of trust 

Decree, form of-Trust property not to be made 
liable but only the income. 

Trust property, as such, cannot be made lia- 
ble by a decree in respect of debts contracted for 
the purposes of the trust; but only the yearly in- 
come thereof can be made liable for its just debts. 

Seetha Lakshmi Aitimal v Srinivasa 
Aiyangar. 16 1 L J 412. 

Charitable Institution, Suit relating 
to. 

See (1) Costs — Taxation of coats, 

20 Bom 301. 

(2) Right of suit— Subsc|iption suits. 

10 C L R 197. 
18 Mad 443, 
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(3) Trust Act S.34, 
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Charitable intention. 


Charitable trust- 



Sec Will. 36 Cal 261. 

Charitable purpose. 

Charitable pui^ose —Meaning of — Kegis- 
tration of Societies Act. 3 A L J 124t. 

Charitable society. 

See Act XXI of 1860 S, 20, Case No.(l). 

28 All 3845. 

Charitable trust. 

Sec Cases under;— 

(1) Limitation Act 1877 bch. 11 art. 134 
(1891, Art. 134). 

(2) Mahomedan Law — Endowment. 

(3) Religious Community. 

(4) Oases under Right of Suit-Charities 

and Trusts. 

(6) Right of Suit— Interest to support 
Rights. 

(6) Trust. 

1. — Charitable trusts— Perpetuity— Muktad 
trusts— Valid. 

Trusts and bequests of lands or money for the 
purpose of deYoting the incomes thereof in per- 
petuity for the performance of Muktad, Baj, 
Yejushei, and other like ceremonies, are valid 
“charitable” bequests, and as such are exempt 
from the application of the rule of law forbidding 
perpetuities, Jamshed K. Tarachand v 
Soonabi 10 Bom L R 417 =33 Bom 122= 

llnd Cas 834. 

2. — Charitable Trust-Religious trust-Scbeme 
of management. 

The Privy Council framed a scheme of mana- 
gement of a temple in a way to meet the exigen- 
cies of the case without impairing the authority 
of tl>e Mahant as the duly constituted manager 
of the institution, Prayaga v Tirumala. 

9 Bom L R 588. 

3. — Practice-Decree, setting aside of-Notice 
of motion-TurisdIction-Public charitable bequests 

—Distribution of tjy/mdih' and among mem- 
bers of the testator’s caste and to Sarasvat Brah- 
mins^Doetrine of ci/pm. 


When a decree, either preliminary or final, 
is once pa«sed, the Judge passing it has no power 
to vary or alter it on an application made to him 
based merely on a notice of motion. A Lohana 
testator by his will gave a bequest of Rs. 7,600 
for distribution of framdee^i (brass pots) to the 
members of his caste and Saraswat Brahmins in 
Bombay; and he made another bequest to present 
(a kind of copper pot) and sugar c.andy 
among the members of his %aste and Sarasvat 
Brahmins in 1440 villages in butch. The advo- 
cate General, as the relation of the plaintifPs,sued 
to have it declared that it was not practicable 
to carry out those bequ#»sts, and to ask the Court 
to apply them cypj'&ii to some other and more 
useful charity. Ileld^ that the bequests in ques- 
tion were valid public charitable bequests, and 
were capable of being carried out. In cases of 
charitable bequests, the Court has no right to 
set aside the wishes of the testator and substi- 
tute another charity in the place of one directed 
to be established by him, simply because the one 
might not be so useful as some other that the 
Court might substitute. The Advocate Gene- 
ral of Bombay v Fardoonjt Ardeshir 
Cursetji Fardoonji. 13 Bom L R 832. 

4. — Plaintiffs suit brought to recover money 
paid under the following circumstances, dismiss- 
ed: Money was made over to the Deputy Com- 
missioner on behalf of certain indigent persons 
whose parents or other relatives had been killed 
in an accident at the plaintiffs premises. At the 
removal of the corpses, the Deputy Commissioner 
in the presence of a laige crowd expressed to the 
plaintiff, to the defective state of whose building 
the accident was partly attributable, that the 
sufferers were in very indigent circumstances and 
that looking to the plaintiff’s means it was pro- 
per that he should come to the relief of their 
families. He at once expressed his readiness so 
to do. Some of the principal citizens of Amritsar 
who were then standing round were asked 
what they thought would be a proper sum for 
him to give. They then said Rupees 600 for the 
relations of each person. The Deputy Oommia- 
sioner, however, expressed his opinion that 
Rupees 260 would be a more appropriate amount 
and acoordingly the sum of Rupees 3,000 with 
Rupees 250 for the police and the medical attei^- 
dant, was made over to one of the subordinates 
of the Deputy Commissioner, who had left the 
place, The Deputy Commissioner imir|eiMately 
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Charitable Trust-Cbwrfff. 

aftes tha money had com#» to his office, commenced 
a system of relief out of the money. In this 
way he had disposed of Rupees 300, when he 
received a telegram requesting him to stop the 
disbursement, and he shortly afterwards received 
a letter from the plaintiff’s agent requesting 
the return of the money. He, however, disburs- 
ed the rest of the money, whereupon plaintiff 
sued. 

A gift of money for a charitable purpose is 
not revocable when the trust is created for defi- 
nite obiects of bounty, and acted upon. Sirdar* 
Per tab Singh v Lewin. P R 43 of 1867. 

i.-“ Applicability to charitable trusts. 

The Trustees’ and Mortgagees’ Power’s Act 
XXVHX of 1886 does not apply to charitable 
trusts. S. 34 of the Act is repealed wholly; there 
is no saving or exception in favour of charitable 
trusts or of trustees of properties dedicated to 
charity. Sir Dinshaw M. Petit, Bart, v Sir 
Jam-setji Jijibhai, Bart. 11 Bom L R 85. 

Charitable uses. 

See Kndowment. 6 C W N 821. 

Charities. 

See (1) Advocate General. Case No.(l) 

4 M I A 190. 

(3) Cases under Right of Suit—Oharities 
and Trusts. 

(3) Supreme Court, Madras. 

(4) Civil. Pro. Code. 

(6) Land Acquisition Act s. 54. 

Charities. 

1 — Consent of Advocate General— Suit r^^la- 
ting to charity— Amendment of plaint— Substi- 
tution of another plaintiff with the consent of the 
Advocate General. 

A suit under S. 639 ot the Civil Procedure 
Code was in the first instance brought by one 
person with the consent of the Advocate General. 
This was objected to, and it led to an amendment 
of the plaint by the addition o! the second plain- 
tiff, with the certificate df the Advocate General 
which ran:-'! give my consent to the amendment 
of the plaint of this suit as proposed.” 

Meld^ that the suit aa brought is defective in 
a piaterial particular; for S. 639 of the Civil 
P|rbee<^ure Code nowhere speaks of the copsent 
ipf tte General to an ^ento0J|t qt the 


plaint, and it would be unduly forcing the words 
of the Code to hold that by virtue of the second 
consent given by the Advocate General it can be 
said of this suit that it was instituted by two 
persons having an interest in the trust and having 
obtained the consent in writing of the Advocate 
General. Darves v Jainudin. 

8 Bom L R 761«3a Bom 603. 

2— Charities, suits relating to C P C s. 569— 
Suit relating to charity — Suit brought by the 
Advocate— General at the instance of relators— 
Dismissal of suit— Right of appeal— Relators 
cannot appeal in their own right. 

Where a suit filed under S. 639, 0 P 0 by the 
Advocate-General at the instance of relators is 
dismissed, and the Advocate- General does not 
think fit to appeal, it is npt competent to the 
relators to file an appeal on their own account 
against the dismissal. Jan Mahomed Abdul y 
SyedNurudin. 9 Bom LR 996 *=32 Bom 155 

See also Cases under 0 P 0 S 6.39, 

3— Bequest to a— General charitable intention 
—Death of executors— Charity not established— 
Accumiilationsof interest on fund— Cypres doct- 
rine. Will— Construction, 86 Cal 261«1 Ind 

Cas 944. 

Charities— Ho authorities for the proposition 
that charitable property cannot he alienated at all. 

4 A— A case which ia to last as long as the 
pendency of a mortgage, is not bad as being for 
an indenfinite period. 

As regards public charitable property, long 
lease are^;n> tanfo alienations of the property. 
But it is competent to mortgage or alienate por- 
tions of the public charitable property for the 
purpose of the preservation of the charitable 
property. There is no authority for the pro- 
position that public charitable property cannot Be 
alienated at all. 

Leases between a mortgagor and mortgagee, to 
last daring the pendency of a mortgage, are not 
bad in themselves, though, they, like all other 
transactions between a mortgagor and mortgagee 
are to be looked upon with certain amount of 
suspicion. 

Asbev^een p. mortgagor and rpoi^get the 
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possession of the mortgagor is presumed to be 
permissive and not adverse. 

Mahomed v Ezekiel. 7 Bom L R 772. 

Notes.— Not fol; 30 Bom 395 = 8 Bom L B 
296, 

4B— Charity — Property burdened with a 

charge for charity — Alienability. 

Where property is not merely dedicated to a 
charity, but burdened with a charge in respect 
of a charity as where the founder’s family has a 
beneficial interest in the surplus income it can be 
alienated subject to the charge. Muthu Nadan 
V Shumoogatha Pillai. 7 Ind Cas 79. 

5— Application to Chaiity provided by a 
Parsi donor: 

Where under altered ciicura stances through 
lapse of time or through other cau&es it appears 
to the Court that the charity provided by the 
donor could not he carried out literally in terms 
of his directions with any benefit whatever to the 
ohjeots of his benefactions, the Court ought not 
to hesitate to give its sanction to a scheme which 
will carry out the charitable intentions of the 
donor to be gathered from the instrnment estab- 
lishing the charity, as nearly as possible to the 
original interest of such donor. Hormusji F 
Warden, 9 Bom L R 1203. 

Charier Act. 

1 — Press and Registration of Books Act, S. 
18 — Jurisdiction of High Court — Persons aggri- 
eved — Trial on affidavits: — 

The High Court of Calcutta as sueceNSor of 
the Supreme Court of Calcutta, has jurisdiction 
to deal with an application under S. 6, Indian 
Copyright Act, to have a name expunged from 
the catalogue of books kept at Bombay under the 
provisions of Act XXV of 1867; and a Judge 
appointed by the Chief Justice under S* 14 of 
the Charter Act to take the work of the Original 
Side of the Court has jurisdiction to try the case. 
Where a person gets iiis name registered in a 
catalogue of books in fraud of the rights of the 
propiietoT of a copyright, such proprietor is a 
person aggrieved within the meaning of S. 6 of 
Act XX of 1847. When a case of this natuie is 
clear upon the merits, the court is justified in 
disposing of it upon affidavit evidence An ap- 
|)|ip^tfop pdei- S. 6 of 4ct ZX of 1847 complain- 


Charter kei-Oontd. 

ing of the infringement of a copyright is a sum- 
mary pioceeding in respect of infringement 
within the meaning of S 14 of the Act, and 
tnereforc the entry of the applicant’s name in the 
book of registry at the office of the Home Depart- 
ment of India is necessary before such proceed- 
ing can be commenced. Abdoola Bhoy 

Sarafalli v Ismail Bln Shaikh BaduL 
10 C W N 134; 33 Cal 571. 

Charter Act sec 15. 

See Practice— Civil cases — Inspection and 
production of documents, 

10 C L J 407, 

Charter Act s. 15. 

See Bengal Tenancy Act ss. 15 ^ 16 case No. 
(79). 14 C W N 788=12 C L J 1= 
6 Ind Cas 193. 

See also. 

Letters Patent. 

lA— S. 15 —Interference in ca^es under S. 116, 
Or, P 0.- 

The High Court’s power of interference under S. 
15 of the Charter Act is discretionaiy and ought 
m relation to case under S. 1 15, Cr P 0 to he 
exercised with every caution. In a case in which 
the Court has proceeded with irregularity, th® 
High Court should not interfere, unless it can be 
shown that some one has been materially pre- 
judiced by such irregularity. Sukh Lai Sheikh 
V Tatachand. 9 C W N 1046 = 33 Cal 68. 

2— B. 16— Sanction Order— Inteifeience with- 
Section 15 — Practice. — 

Where sanction had been accorded by the 
Sub-Judge and confirmed by the District Judge 
although the High Court might not interfere 
under B. 622 Civil Procedure Code, where the 
Courts below did not act illegally or with 

material irregularity, yet where the High Court 

had to consider the subjeot matter of the sanction 
upon the merits in connection with another ap- 
plication by way of appeal under S, 195, Or. P. 
C with respect to the sanction of other ofiences on 
the same materials and the High Court held 
that the sanction accoided was not pioper, the 
High Court might, in exercise of the powers vested 
in them under S. 15 of iUQhmm Aet, pUj 
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the sanction for the offences accorded by both 
Courts. Palauiappa Chetty v Annamala 
Chetty. 14 M L J 74=27 Mad 223. 

Notes:— Ap* 30 Mad 382 F B Ref- 17 M L 
266 F B. 

3~S.15~Perpetnal liability — High Court-ReTi- 
sion — 

The High Court will exercise its extraordinary 
jurisdiction in cases where the effect of a decree 
of a lower Court is to impose a perpetual liability 
and thus affect the parties to an extent far 
beyond the mere money value of the suit. 
Balkpishna v Janardana, 6 Bom L R 547. 

4— Sec. 15— Letters Patent, secs. 28 and 29— 
Powers of High Court to stay proceedings in Cri- 
minal Courts — Same matter in appeal. — 

JBeld^ that the High Court has jurisdiction 
to direct criminal proceedings ordered by a Civil 
Court to be stayed till the disposal of the appeal 
from that Civil Court. (34 Cal 848 Expl. BLR 
426 Expl: F B). L. Jogiah. 4 M LT 186 = 
18MLJ 466 = 31 Mad 511. 

5— Charter Act, S. 15.— Agency Court— High 
Court— Appellate jurisdiction-Rieht of the High 
Court to transfer a suit from Agency to Dis- 
trict Court. 

Within the meaning of S, 15of the Charter 
Act, the High Court has appellate jurisdiction 
over the Agency Courts, and the District Court is 
a Court of jurisdiction equal to that of the 
Agency Court. The High Court may, therefore, 
under the said section, transfer a suit from the 
file of the Agent’s Court to that of the District 
Court. 

Per Curiam -Section 4 of Act XXIV of 1839 
which authorises the Govern ment to make rules 
for guidance of | Agents does not preclude the 
High Court from making rules under section 15 
of the Charter Act to regulate the practice and 
proceedings of the Agent’s Court. 

The Governor in Council is not authorised by 
section 4 to constitute any other Appellate Court 
than the Sudder Court, and therefore Rule 22, 
which provides that an appeal shall lie to the 
Governor in Council in the circumstances men- 
tioned therein is ultra rtrex and illegal. 

"tltmm Deo v Papayamma. 9 M L J 828. 

0— Charier Aot, s, of 

pbver ot 

o» a sj 
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Held (per Stuart, C. .1.) that under section 1^ 
of the 24 & 25 Vic. Ch. 104, the power of superin- 
tendence to he exercised by the High Court is not 
merely administrative, or ministerial, but als« 
judicial. Musammat Bijec Kooef v Rai 
Damodai* Bass. 5 N W P 65. 

7 — S. 15 — Issue of commission for examina- 
tion of witness without jurisdiction — Revision. 
Somasundram Chettiar V Manicka Yasaka 
Desika Gnanasambhanda Pandra Sannidi. 

31 Mad 360. 

8 — S. IB — Order of remand — Judgment-Civil 
Procedure Code (Act XIV of 1882). S. 584— 
Second appeal — Ground. — 

A Judgment of Judge of the Court sitting 
singly and remanding a case after dealing with 
the whole case and setting aside the judgment 
and the decree of the lower Court is a judgment 
within the meaning of S. 15 of the Charter Act. 

A question as to the weight which the lower 
Appellate Court should have given to certain 
documents, or that the lower Appellate Court 
misunderstood the result of the first Court’s local 
investigation, is no ground of second appeal. 

Rai Benode Behari Bose v Rai Pasupati 
Nati Bose. 13 C W N 105=4 Ind Cas 329. 

See also Cases under:— 

“ Letters Patent 

9 — Powers of Presidency Magistrate to commit 
accused previously discharged by another Presi- 
dency Magistrate — Order of discharge not set 
aside — Criminal Procedure Code (Act V of 1898 
Ss. 252, 253, 403, 435, 436, 437, 439)— Reference 
to Full Bench upon a point raised before prisoner 
called to plead-Cbarter Act.— 

There is nothing in the Code to the effect that 
the dismissal of a complaint being entertained so 
long as the order of dismissal remains unresexv- 
pd. Hence a commitment by a Presidency Magis- 
trate on fresh evidence is legal although the 
accused may have been previously discharged by 
another Presidency Magistrate and the order^of 
discharge was not set aside. 

HeU also-That the Judge presiding at the 
Sessions has no power to refer to a Full Bench 
a point of law raised before the accused wui 
called upon to plead. Dolegoblnd Data. 
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10.— Judgment of the affirming Judge— De- 
cree— Charter Act Arts 16 and H6— Appeal — 
Points on which the appeal should be heard — 

The decree of one of two judges of a Divi- 
sion Bench, whose judgment has prevailed under 
the provisions of S. 675 of the Code of Civil Pio- 
cedure, is appealable under S, 16 of the Letters 
Patent. On appeal under the Letters Patent, 
the appellate couit has jurisdiction to hear the 
appeal not merely on the points on which the 
Judges of the Division Bench differed, but also 
on other points raised in the appeal. Kunhunni 
V SrivuHatohan. IIISLJ lOFB. 



11. — Charter Act s. 15 — Analogous appeals in 
superior and inferior Courts— Duty of inferior 
Court to await decision of superior Court. 

The Pligh Court has powers either under s. 
622 Civ. P C or if not under s 15 of the Charter 
Act to interfere in cases where the lower Courts 
have not acted correctly in accordance with law. 

Where a plaintiff failed to secure the produc- 
tion of an important document from the records 
of another Court though he took all reasonable 
steps for that purpose and th*» suit was disposed 
of by both the Court of first instance and the 
Appellate Court without leference to that docu- 
ment, the High Court in revision set aside the 
judgments of both the Courts. 

When appeals preferred in analogous cases 
are pending some in an inferior and others in a 
superior Appellate Court, the inferior Court of 
Appeal would execrcise a wise discretion to 
awaitthe decision of the superior Appellate Court. 

Mohant Gobind Ramanuj Das v Lakhun 
Farida. 11 C W N 112. 

IIA.— Grove, purchaser of— y barer— Waji- 
bularz. A purchaser of a grove not being liable 
for payment of Government revenue is not a co- 
sharer in the village and is not entitled to pre- 
empt. 16 All 412 Dist; 2 A L J 612 applied. 

Muhammad Ali v Hukum Kunwar. 

2 A L J 288 = 1905 AWN 264= 
28 All 246. 

Notes.— Ref W N (1907) 173: 4 A L J 666. 

Charter of incorporation. 

1— Mosque, Mahomedanryuit to set aside scheme 
—Bights of congregation— Crown jf necessary 
ppty— Preio^ative, 


Charter of incorporation-Cow^d. 

In 1862—53, some Mahomedan 
merchants of Mauritius purchased certain 
properties purporting to act on behalf of the 
place and founded a mosque, Thereafter from 
time to time adjoining properties were bought 
and added to the mosque by Mahomedan mer- 
chants purporting to act in the same way on 
behalf of the whole Mahomedan community In 
1377 and on subsequent dates several purchases of 
properties were made by Cutchee merchants pur- 
porting to act on behalf of the Cutchee Mahome- 
dan alone, but this practice was not consistently 
followed in later times, and though the Outchees, 
being the richest members of the congregation, 
contributed individually in proportion to their 
means, considerable contributions were also made 
in the aggregate by the Hallaye and Soortee Ma- 
homedans The administration of the affairs of the 
mo'^que was left mainly, if not entirely, in the 
hands of Cutchee Mahomedan beeanqe they were 
leading raerehants but not because they belonged 
to that particular class of Mahomedans. In 189J 
Cutchees execiiteti deeds forming themselves into 
a society (which they subsequently had incor- 
porated) consisting of Cutchee Mahomedan alone 
and excluding the other classes for aU future time 
from membership of the society and the manage- 
ment of the mosque, for which purpose they 
appointed a committee or management out of 
their own body with extensive powers of selling 
and letting properties other than the mosque and 
its accessories. All the properties they declared 
to have vested exclusively in the society:— 

That a portion of the congregation had no 
right by forming a new association to transfer 
all the property to the new association and exclu- 
de the rest of the congregation from membership 
and from participation in the management of the 
affairs of the mosque. The charter of incorpora- 
tion obtained by the defendants did not legalise 
their position, as the only association which could 
claim to be legalised was the congregation on 
whose behalf the mosque had been founded. 
That the rule laid down in the French Civil* 
Code (which is in force in Mauritius) that a 
religious community does not constitute a 
“Civil person” and cannot without being autho- 
rised by the State hold property has not always 
been carried out to its logical conclusions and 
the court will grant relief to aggrieved members 
of an unauthorised religious community against 
their fellow members. That having regard to 
the existing law of Mauritius the court in get- 
ting aside the deeds and th^ fqhepie of rqanagf^ 
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ment set up by the defendants could not proceed 
to frame a new scheme of management such as 
would be entirely free from legal objections. 
In the absence of any reason to fear that the 
restoration of the Uatv quo ante would lead to 
mal-adminiatration this should be left to the 
congregation to settle amicably, and give eSect 
to, by obtaining a charter of incorporation. That 
in a suit by some of the aggrieved Hallayas and 
Soortees to set aside the deeds set up by the de- 
fendants the Crown was not a necessary party as 
the law of Mauritius does not require that the 
Crown should be impleaded and the prerogatives 
of the Grown would not be affected by the deci- 
sion in the suit. That in any case the objection 
that the Crown bad not been made a party ought 
to have been taken to the lower Court. Qiarre — 
Whether a congregation formed for the purposes 
of prayer and religious worship requires the sanc- 
tion of the Government, and that without such 
sanction it becomes an illegal association, in the 
sense of being criminal within the meani’^g of 
Arts. 219 and 212 of the Ordinance 6 of J838 ? | 

Ibrahim Ismail v Abclool Carr Peerma- i 
mode, 13 C W N 26=35 I A ISl (P C.) 

Charter-party 1—12 

(1) Ship unable to enter port or lie there 
without previous lightening (1) 

(2) Principal &: Agent (2-7) 

(3) Parties to suit (8) 

(4) Conditions precedent. (9) 

(6) Freight (10) 

(6) Right to retain cargo for amount of bill 
for freight dishonoured. (11) 

(7) Nomination of ship’s Agents by freight- 
ers. (12) 

Charter party. 

See (1) Bill of Lading. Case Nos. (25 27,28) 
[Bourke, 0. C. 171, 309 
Botirkc, 0. C. 100 
5 Bom., 318 

(2) Damages — Remoteness of Damage. 

(3) Guarantee 

(4) Injunction— Special Oases— Breach 
of Agreem^-nt. 

(5) Principal and Agent— Liability of 
Agents. 

(1) Ship unable to enter port or He 
there without previous lightening. 


Charter-parly-Cw^i. 

(1) Ship unable to enter port or lie there 

without previous lightening— 
may safely get always all oat ” — Rights of 
parties. — 

where a vessel is chartered to load a full and 
complete cargo, and being so loaded, to proceed 
therewith to a “ safe port or so near the^reunto 
as she may safely get and d^^liver the same always 
afloat, ” the master is not bound to sign bills of 
lading for, or to, sail to a port where the vessel 
cannot, by reason of her draught of water, lie 
and discharge “ always afloat ” without being 
previously lightened, even if the cost of the requi- 
site lightening would, by the charter-party, fall 
on the charterers. By the terms of a charter-party 
a vessel was to take in a fuii cargo at Bombay, 
and therewith proceed to a “ safe port in the 
Mediterranean ( bpanish Ports excluded ), as 
ordered on signing bills of lading, or so near there- 
unto as she may safely get, and deliver the 
same to the said charterers or their assignees 
always afloat. ” Marseilles was at first named as 
the port of discharge, but subsequently the vessel 
was ordered to Cette, a French port a little to 
the west of Marseilles; and bills of lading, mad© 
out for Cette, were tendered to the master fqr 
signature. The master refused to sign the bills 
of lading or sail for Cette. The vessel’s draught 
of water when loaded was such that she could 
not have entered or lain afloat in Cette harbour 
without dischargiag a portion of bor cargo. 'The 
cost of lightening the vessel by lighters outside 
the harbour would, under the charter-party, fall 
on the charterers, and they were willing to incur 
*he expenses necessary for that purpose. Ifeld that S 

it was no breach of the charter-party by the I 

master to refuse to sail to Cette, or to sign bills 
of lading for that port. Graham & Co. v Mei?- 
vanji Nusservanji. 5 Bom 539 

(2) Principal and Agent. 

2 Charter-party signed by agents formaatqr 
and owner Parties to suit— Liability of mast^— 

Liability of agents— Master of ship, the agent 
of charterer, to sign bill of lading—Right ©f 
master to recover from charterers sums paid by 
master as damages for short delivery of cargo 
—Appropriation of payments -Oonjiract Act (PX 
of 1«72), ss, 6.9, 230, 236. 

By a charter-party, dated 20th September 



1 “ Safe port or as near thereunto as she 
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(2) Principal and Agent — Omtd. ' 

1880 F, M. & Co., as Agents for master and owner 
let the steam- ship Hutton to E, for a term of 
not less than three and not more than four months 
for the sum of Es. 15,000 per month, payable in 
advance. By subsequent agreement the term was 
extended to 30th March 1881, and the charterer 
was to pay at the rate of Rs. 18,000 a month for 
the extended time. On 27th February 1881, the 
ship being about to proceed on her last voyage to 
Calcutta and thence to Bombay, E, finding him- 
self unable to pay more then Ra. 6,000 out of 
the sum of Rs, 18,000, which was then due as 
hire for the month ending 9bh March 1881, re- 
quested the plaintiff to pay IT, M& Co. on his be- 
half the remaining Rs. 12,000.The plaintifis did so 
in consideration of an agreement, whereby E 
assigned to them all the freight payable to K and 
all benefits under the said charter-party in respect 
of the then intended voyage of the Hutton It 
was also agreed between the plaintiffs and that 
the said ship should be consigned to the plaintiffs 
at Calcutta and also to them at Bombay, and 

that the plaintiffs should receive all the freight, 
passagemouey, etc., to bs recovered for the said 
voyage, the plaintiffs charging two per cent, 
commission on the gross value of the freight ship • i 
ped in Calcutta and two per cent, on the amount 
of freight collected by them in Bombay, and 
interest on the said sum of Rs. 12,000 at the rate 
of nine per cent, per aauum. Due notice of this 
agreement was given to M of Go. On the 11th 
March, E, being unable to pay the Rs. 6,000, re. 
quested the plaintiff to pay that sum to F, M 
Co, on his behalf, which the plaintiffs did, — ji 
agreeing that the said payment should be on the 
same terms as those on which the Rs. 12,000 had 
been paid. The ship, having proceeded to Cal- 
catta, returned with cargo to Bombay, where she 
arrived on 2ad April 1881. F, M of Co , as agents 
for master and owner, refused to allow the plain- 
tiffs to collect the freight payable in Bombay, 
and collected it themselves. The plaintiffs 
brought his suit, in the first instance, against 
the owner and the master of the Hunon 
( first and second defendants ), praying for 
an account of the moneys received by the 
defendants or their agents in respect of the freight, 
and for payment of the balance found due 
after deducting the sums properly payable to 
thedefendantsforhiraof the ship and and for 
damages sustained by the plaintiffs by 
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(2) Principal and Agent— 

reason of the wrongful act of the defendants, 
whereby the plaintiffs had been deprived of the 
two per cent, commission. The plaintiffs alleged 
that the balance due to them would be about Rs, 
9,500, The first defendant did not appear. The 
second defendant ( the master ) contended that 
he was not liable ;that F, 21 Oo. had been espe- 
cially appointed as agents of the owner; that 
they were not his ( the master’s) agents; and that 
they had no authority to sign the charter-party 
for him. He admitted that the sum of Es.12,000 
had been paid to F^ 21 if Co, by the plaintiffs as 
agents for the owner; but as to the Rs. 6,000, he 
denied that it had been paid to F, M 4’ Go, on big 
account or on account of the owner. He farther 
alleged that there was a large sum due by E in 
respect of hire of the ship and other proper claims 
against him under the charter-party, and that 
the defendants were, therefore, justified in refus- 
ing the demands of the plaintiffs as assignees of 
E until the whole of their claims against E were 
liquidated. He alleged that F^ 2/ if Go, had re- 
ceived the freight of the ship, amounting to Bs. 
20,426, and he claimed a hen on this sum in res- 
pect of the sum of Rs. 19,S82 due for hire and 
other charges on the said ship, and Rs. 605 for 
money paid for short delivery of goods. The plain- 
tiffs subsequently made F, 21 4 Co, defendants 
to the suit. In their written statement, i*, 2/ 4’ 
Go, stated that they had signed the chater-party 
as agents only and not as principals, and they 
contended that the plaintiffs could not proceed 
simultaneously against the fiist defendant and 
the second defendant, but must elect to proceed 
separately against either, and, further, that the 
plaintiffs could not proceed simultaneously against 
themselves ( F, 21 if G < . ) and the second de- 
fendant, but should elect to proceed separately 
against either. They admitted the receipt of the 
Rs. 12,000 as agents for the first defendant, and 
not as agents of the second defendant. As to the 
Rs . 6,000, they alleged that it had been paid to 
them, not on account of the Hutto /i, but in res- 
pect of claims which they had against E in con- 
nection with the Clan CoMo/i, another ship 
which had been chartered by K. They admitted 
the receipt of the freight of the flutfou, amount- 
ing to Rs. 20,426, but claimed a lien on this sum 
in respect of hire and other proper charges due 
under the charter-party. Meld that the s^ond 
defendant ( the master ) was not liable on the 
charter-party. H© had ho ^ 
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(2) Principal and kg^nt—Cdntd, 

M 4* Co, to sign it as his agents; and his con- 
duct in acting under the charter-party, being re- 
ferable to his character of, and duty as, master, 
did not amount to ratification. But inasmuch as 
be claimed to deduct from the freight received m 
Bombay sums which were paid either by him or 
to M 4’ Co. for him, he was so far a proper 
party to the suit, also that, under s 230 

of the Contract Act (IX of 1872), F, M 4’ Co. 
were not liable as principals on the charter-party 
as they appeared on the face of the charter-party 
to ha\ e signed merely as agents. But they were 
liable, under s. 235 of the Contract Act, for hav- 
ing untruly repiesented themselves to be the 
authorized agents of the master to enter on his 
behalf into the contract therein contained. Their 
liability was limited to the amount which could ' 
have been recovered from the master if he had 
really been their principal, difierence was 
made in their liability by the lact that the owner 
was also liable. As to the Rs. 6,000.— on 
the evidence that the plaintiffs at the time of the 
payment had specifically appropriated this sum 
to the hire then due for the Hutton. Jleld^ fur- 
ther, that the charter-party was one of the class 
known as “ locatw tutV}S ct opevamm mayuin ’ , 
that under such a charter-party the master would 
as between owner and charterer, sign bills of 
lading as agent of the charterer; that as between 
the owner and the charterer the latter was liable 
to defray the damages for non-performance of 
the contracts contained m the bills of lading, in- 
cluding damages for short delivery of cargo; and 
that, such being the liability of E as rharteier, 
the plaintiffs as his assignees were bound by all 
the equities affecting him, so that the defendants 
might set off as against the plaintiffs whatever 
the owner of the Hutton might have set off 
against E if he had been the plaintiff. The second 
defendant (the master) alleged that be had paid 
in Bombay certain sums of money to consignees as 
damages for short delivery of cargo, and he claim- 
ed credit for such payments as against the plain- 
tiffs. Held that he had no power to bind E by 
making such payments on his behalf in Bombay, 
where both E and the plaintiffs were resident, 
without the consent either of E or of the plain- 
tiffs. In order to establish these charges against 
B and his assignees (the plaintiffs), it was neces- 
for the defendants to prove either that they 
in facst due, in which case the master would 
be jusiafied in paying them finder s. B0 of ih® 
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Contract Act, or that their correctness had been 
admitted by E or his agents. The defendants 
having failed to produce the required proof, the 
claim of the second defendant was disallowed. 

Hasonbhoy Visram v. Claphan, 7 Bom 51. 

3. — Misdescription of tonnage of ship — Mis- 
representation in contract— Contract Act (XI of 
1872), ss. 10, 13, 14, 18, 19 — Condition precedent. 

The defendants in Bombay chartered a ship 
from the plaintiffs, which was described in the 
charter-party as of the measurement of about 
2,700-2,800 tons nett register. The ship had never 
been in Bombay, and was wholly unknown to 
the defendants. Evidence was given that in the 
negotiations for the charter-party the plaintiffs 
stated to the defendants that the ship was certain- 
ly not more than 2,800 tonnage register. She, 
hewever, turned out to he of the registered ton- 
nage of 3,046 tons, and the defendants refused to 
accept her in fulfilment of the charter-party. Held 
by Parsons, J; that the defendants were entitled 
to tieat the contract as void by reason of the 
erroneous statement of the plaintiffs with regard to 
the size of the ship. (Contract Act, IX of 1872, as. 
10, 13, It, 18, 19,). Held on appeal Sargent, 0. J; 
and Farran, J, (1) that the representation in the 
charter-party as to the tonnage of the vessel was 
intended to be a substantive part of the contract 
between the parties; (2) that the statement in the 
contract was a condition precedent of which the 
defendants were entitled to avail themselves 
, whether or not they would have suffered loss had 
I they accepted the ship, (3) that the facts justified 
the defendants in repudiating the contract. 
Oceanic Steam Navigation Company v Soon- 
derdas Dhurumsey. 15 Bom 889. 

Affirming the decision in S. C 14 Bom 241. 

4. — Optional clause— Choice of ports to load 
cargo — Election of port. 

The plaintiff chartered the defendants’ ship 
to proceed from Bombay to Jedda and thence 
carry a cargo of pilgrims to Calcutta. The charter 
party contained the following clause;— “ Owners 
to have the option of requiring the charterer to 
ship salt at Ras Rawaya or at Aden to fill up the 
lower holds of the steamer, at a lump sum of Rs. 
12,000 payable before delivery at the pCrt of dia- 
charge.Rs.2000 to be deposited, by the charterer on 
account of the above freight, out which Rs,500 to be 
paid here (Bombay) iB hourf h^eit mailing, and 
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Bs.500 before departure of the steamer from Jedda”. 
Before the ship left Bombay the plaintiff w^s 
called upon to pay and paid the Rs,l ,500 advance 
freight. On the ship’s arrival at Jedda, the plain- 
tiff was required by the defendants’ agent to 
name the port where he intended to load the salt, 
and pay the Rs. 5C0 named in the 
charter-party, The plaintiff, in reply, named Aden 
and paid the Rs.SOO, which the defedants’ agent 
acknowledged as received “ for filling 
up salt to go to Aden. ” This was on the 22nd 
July. The captain, however, believing that the 
plaintiff would not find salt at Aden for Calcutta, 
refused to sail to Aden to load the salt, unless the 
expense of going there and returning to Jedda for 
the pilgrims was guarenteed by the plaintiff, 
which the plaintiff refused to do. Subsequently, 
on the SOth July, the captain, the instructions 
of the defendants, informed the plaintiff that the 
choice of the port to load salt was with the defen- 
dants, and that they named lias Rawaya as the 
port where the plaintiff was required to load his 
salt, and refused to go to Aden. The plaintiff re- 
fused to go to Has Rawaya. There was, to the defen- 
dants’ knowledge, no salt at Eas Rawaya. There 
was plenty of salt at Aden, though none offering 
for Calcutta, owing to the prices ruling at the 
latter port. The captain refusing to load the pil- 
grims unless the balance of the Rs 12000 salt frei- 
ght was paid in advance, the plaintiff paid it, 
and brought this suit to recover the whole of 
the said sum H&ld that the plaintiff was entitl- 
ed to succeed (?) because by the true construction 
of the contract the choice nf the port must be 
taken to be with the plaintiff, who had to do all 
that was necessary to provide the salt, the option 
given by the contract to the owners being as to 
whether they should require salt to be loaded or 
not; and (??) because, if the election of the port 
was with the defeadants,they, through their agent 
at Jedda, conclusively determined their elec- 
tion in favour of Aden at latest on the 22nd J uly 
when they accepted the Rs 600 “ for filling up 

salt to go to Aden.’* Abdul Rahman. Allarakhia 
V Hasanbhoy Visram. 16 Bom; 501. 

5. — Mistake in date — Mistake mutual or uni- 
lateral — Rectification or rescission of contract. 

The plaintiffs required a steamer to sail from 
Jedda fifteen days after the Haj, ” in order to 


Charter party-<7o«^i/. 

(2) Pjfineipal and Agent— Go ntd. 
convey pilgrims returning to Bombay. They char- 
tered a steamer from the defendants in June 
1891 for that purpose. The defendants chartered 
their steamers by English dates. The 
date inserted in the charter-party was ’‘the 10th 
August 1892 (fifteen days after the Haj)”. “ The 
10th August 1892 ” was given or accepted by the 
plaintiffs in the belief that it corresponded with 
the fifteenth day after the Haj. The defendants 
had no belief on the subject, and contracted, only 
with respect to the English date. The 19th July 
1892, and not the 10th August 1892, in fact cor- 
responded with the fifteenth day after the Haj, On 
finding out the mistake in March 1892, the plain- 
tiff brought this suit for rectification of the charter- 
party by the insertion of the correct date, the \9fch 
July 1892, instead of tbeerroneons date, the 10th 
August 1892. Meanwhile the defendants had let 
all their steamers, and coul^ not give the plain- 
tiff one for the 19th July W92. Held that the 
agreement was one for the lOtk August 1892, and 
that, as that date was a mattei materially Inducing 
the agreement, there could be np rectification, 
but only cancellation, even if both parties were 
under a mistake. ’S.cld ^ further, that the mistake 
was not mutual, but on the plaintiffs’ part only; 
and, therefore, there could be no rectification, 
A plaintiff seeking rectifir'ation must show that 
there was an actual concluded contract antece- 
dent to the instrument sought to be recti tied, and 
that such contract is inaccurately represented in 
the instrument.. Abdul Rahman Allarkhia 
V Bombay and Persia Steam Nevigation 
Company. 16 Bom; 561. 

6 — Charter-party — Contract between shipper 
and freight brokers, effect of — Notice of a char- 
ter party not sufficient to bind the intending 
shipper to its terms, 

Where there is no contract or privity between 
a shipper of goods and the captain of a ship char- 
tered by frieght-brokers who have given shipping 
orders to the shipper, the captain has no right to 
compel the shipper to ship his cargo, under the 
charter-party bat is bound either to rot urn the 
goods already shipped, if demanded back by the 
shipper, or to carry them under the terms of the 
shipping orders. A shipper who knows of all the 
clauses in the charter-party must not be taken, 
by sending his goods on board, to have contract- 
ed with the owners and to be bound by aU tlie 
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Charier party-Con^ci, 

(2) Pritieipal an.d Agtnt— Cant d, 
terms of the chater-party if sab-charter who con- 
tracted with him fails to perform his contract. 
Where a chartered ship is held out publicly as a 
general ship and a person ships goods on board 
of her, he is not bound by any of the terms of 
the charter-party but that where he knows of a 
charter-party he is facie bound by its 

terms, though to what extent depends upon cir- 
cumstances. Mere notice of a charter-party is 
not sufficient to bind the intending shipper to all 
its terms. In order to bind the shipper there 
must either be express or implied contract or else 
circumstances and contract on the part of the 
shipper which operate as an estoppel against him. 
Where clean mate’s receipts are given to a ship- 
per of goods, he has a right to demand bills of 
lading subject to the charter-party. “ Completion 
of Shipment” means the complete shipment of 
the entire cargo according to the charter-party 
Chhahildas y. Ralli, 1 Bom L R 319=* 

23 Bom §51. 

7. — Contract of — Ship-owner’s lien— Charter- 
er and sub-charterer-Bill of lading issued to sub- 
charterer by captain — Captain authorized 
by owner of ship to sign bill of lading- Sub- 
charterer whether bound by charter parly-“Witb- 
out prejudice to the charter, ” meaniug of— - 
Notice by shipper of charter party, efiect of. 

Where the captain of a chartered ship was, by 
the terms of the charter-party, authorized to sign 
bills of lading on behalf of ithe ship-owners, a bill 
of lading issued by the captain to a sub-charterer 
entitled the latter to have the goods delivered to 
him on the terms of the bill of lading, irrespec- 
tive of the charter-party, although he had notice 
of it. (i Cal and Fin 1832; 9 Bing 574, 1883. L R 
1 0 P 689,1868;L R 15 Q B I) 1884 Fol). A stipu- 
lation in the charier party that the bills of lading 
were to be signed by the captain “ without pre- 
judice to the charter” only meant that the rights 
of the shipowners and the charterers against each 
other under the charter-party were to be preser- 
ved. Third parties to whom the bills of lading 
were issued would not thereby be made liable to 
the conditions stipulated in the charter-party. L 
B 1894, 1 Q B 612 Ref. Notice by a shipper of the 
charter party has not the effect of incorporating 
into the bill of lading any terms which are incon- 
sistent with it and which the captain was not 
bopni to embody in th^ bill of lading, If tl^e 


Charier party- 

(2) Principal and k%mt—Condd, 

charter-party shows that the captain exceeded 
bis authority in signing the bill of lading, and 
the shipper knew this, he cannot enforce the 
terms of the bill of lading uncontrolled by the 
charter-party. If the shipper knew that there 
was a chai ter-party, and had the opportunity 
of reading it, and did not trouble himself about 
it, he might be treated as knowing the contents. 
Turner v Haji Goolam Muhammad Arjam. 

1 A L J 553 P C=*3l 1 A 222=28 Bom 573= 
6BomLR743 = 9C W N 1. 

(3) Parties to suit. 

8. — If a master of a ship signs a charter 
party in his own name as a contracting party, and 
at the same time discloses the name of his prin- 
cipal, he can sue upon the charter party, but if a 
master signs a charter party for the owner as a 
contracting party, he cannot sue upon it. The 
owner of a ship residing in England can be sued 
in a Civil Court in Burma fora breach of the 
charter party, provided the cause of action arose 
within the jurisdiction of the Court in which 
the suit is instituted. (,5 Bom 584; 7 Bom 51 ;5 Cal 
71 ; 5 Bom 689; 5 Cal 79 Ref). F W Chadwick v 
Nawsee Dewraj L B R 1872—1892, 658. 

(4) Conditions precedent. 

9 — “Now on her passage” — Breach of warran- 
ty — Principal and agent — Cndisclosed principal. 

The plaintiffs entered into a contract of char- 
ter-party with the defendants, whereby it was 
agreed between them and the defendants, acting 
for the owners, “ that the steamer Atholl, now 
on her passage to Calcutta, being tight, staunch, 
and strong, etc . shall receive on board from the 
charterers a oomplete cargo of merchandise, to 
con.cist of 700 tons dead weight, and being so 
laden shall therewith proceed to London with 
liberty to call for any legal purpose at any inter- 
mediate port or ports ; freight to be paid on the 
above cargo on right delivery of the same at and 
alter the rate of < 4-2-6 per ton; charterers to 
have the option of cancelling the charter-party, 
if the steamer has not arrived in Calcutta on Idth 
April 1871. ” The defendants signed the charthj- 
party, as “ agents of steamer AtkolL ” The stea- 
mer was not, at the time the charter-part^ 
enter<^d into, on her way to Calcutta, heiMfe then 
in the port of |4ondon, add ifhe^did pot 


ti 
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(4?) Conditions precedent— CowcZ//. 
for same days after the date of the charter-party. 
She touched at Madras and Colombo on her way, 
and did not arrive in Calcutta until 11th April. 
Hates of freight having dechnad since the middle 
of March, at which time.it was alleged, the steam- 
er ought to have arrived, the plaintiffs sued the 
defendants for damages. Held^ the defen- 
dants were liable. The s^'a^ement in the 
charter-party that the steamer was on her passege 
to Calcutta was a condition precenent. Schi- 
ller V. Finlay. 8 B L R 544. 

(5) Freight. 

lO—Bill of lading— Liability of master where 
quantity signed for is more than cargo shipped. 

The plaintiff chartered a ship, of which he 
was master, to one C H 6*, of Calcutta, under a 
charter-party, by which it was agreed that the 
ship (which was then at Melbourne) should pro- 
ceed to certain ports and there load a cargo for 
Calcutta, “ the cargo to be delivered to the char- 
terer at Calcutta, on being paid freight at and 
after the rate of the lump sum of L 1.160 for 
the full reach of the ship, the said freight to be 
paid on the unloading and right delivery of the 
cargo as customary, less any advances that may 
have been made. ” Ou the aiiival of the ship at 
Calcutta, € H C requested the plaintiffs to deli- 
ver the carge to the defendants as his agents 
which the plaintiff agreed to do on having payment 
of the freight guaranteed by the defendants. The 
defendants were hma Jide holders of the bills 
of lading which had been signed by the plaintiffs 
in respect of the cargo. They sent to the agents 
of the plaintiff in Calcutta the following letter: 
‘‘As it will he necessary for us for the protection 
of our interests to get delivery of the cargo, and 
as we do not care about further trouble in the 
matter, we agree to guarantee payment of the 
balance of freight due on the charter party, leas 
any claims for short delivery, ” etc. On unload- 
ing there was found to be a deficiency in quan- 
tity between the goods mpntioned in the bills 
of lading and those actually shipped and deliver- 
ed.5 Meld that, notwithstanding this, the plain- 
tiff was entitled to the whole of the freight speci 
fied in the charter-party, and was justified in 
keeping the cargo until the freight was paid. 

Yy BiWfl ? i I# I? 95 17 W ^ 


Charter ^mi^-OonU^ 

(6) Right to retain cargo for amotint 
of bill for freight dishonoured. 

11- — M chartered a ship to load a cargo at 
Cardiff and proceed therewith to Madras, the 
freight to be paid in London on unloading and 
right delivery of the cargo; one third by M’s 
acceptance at three months from the sailing of 
the ship (the same to be returned if the cargo 
were not duly delivered), and the remainder by 
like bill at three months from the date of delivery 
m London of the certificate of right delivery of 
the cargo. The charter-party provided for pay- 
ment of a commission on the contract, ship lost 
or not lost, that the Z 150 should be advanced in 
cash at the port of discharge on account of the 
freight against the captain’s draft on M. The 
caigo was loaded accordingly, a bill of lading 
was given for the same, and the ship sailed from 
Cardiff on the 8th October 18fi3, J/ having con- 
signed the cargo to A 4 Co who carried on busi- 
ness at Madras. On tbe same day the owners 
drew a bill on M at three months for L 261-Ls*. 
lihf , being one third of the freight. On the 10th 
October 1863. the geneial agents in London of 
^14 t'b, advanced to J/, on A V Co.'s account 
and out of their funds, Z 700, received as secu- 
rity for such advance the bill of lading blank, 
and endorsed and forwarded the bill to A Co. 
On the 29th October 1863, JI accepted ^he bill 
for I 2bl Is. 10^/., and in the following Decem- 
ber he suspended payment-, and the bill was 
protested. On tne 14th January 1861, the ship 
arrived at Madras, and thereupon A 4* Co\ as 
holders of the bill of lading, applied for the deli- 
very of the cargo, and offered to advance tbe 
•€ 150 in cash pursuant to the charter-party, 
but the captain claimed to retain the cargo for 
the value of the dishonoured bill and the balance 
of freight due. Meld that the terms of the contract 
were at variance with the right of lien so 
claimed, and that it was not suspended by the 
bill, nor revived by the freisrhters’ insolvency. 
Arbutlinot v Daigre 2 Mad , H C R 88. 
See also Bjorck v Madi»as Railway Company 

2 Mad., H C R 102 note. 

(7) Nomination of ship’s agents by 

freighters. 

12— Bight of agen&to sue on chartei-paytv--- 

swpg •' gofj^ mUn^, ” 
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(7) Nomination of ship’s Igents hy 
freighters— 

A charter-party made between the detendants 
( the owners of the SeafoHJb) and H t)* Co, 
(the freighters) provided that the owners should 
employ at the ports of discharge the consignee 
nominated by the fieighters to transact the 
ship business there inwards and outwards on 
the customary terms, not exceeding 'i ] per cent, 
on amount of freight payable inwards, and 5 
per cent, outwaids. H Co. nominated the plain- 
tiffs to transact the ship’s business in Bombay 
( a port of discharge ) with the knowledge and 
consent of the master of the Seajorth, and the 
plaintiffs accepted and acted under such nomina- 
tion. The defendants refused to pay the plaintiffs 
commission on the outward freight of the Seajorth 
on the ground that, under the circumstances under 
which such freight was procured, the plaintiffs 
were not under the charter-party entitled to 
receive commission on it. JIM that the plaintiffs 
were sufficiently within the consideration of the 
charter-party to maintain a suit tor the bremh 
of such clauses of it as were inserted for their 
benefit. Meaning of the mercantile expression 
of ship “ going seeking ” discussed Biackwall 
& Co, V. Jones & Co. 7 Bom A 0 C R 144. 

Notes:— Ref : 6 Bom L R 421, 

Chastity. 

See (1) Hindu Law— Maintenance. 

SOWN 549. 

(2) Mahomedan Law-winheritance. 

(3) Hindu Law (inheristance) 

Chattel 

Chattel mortgage of— Priority. 

13 C W N 813 P C 

Chaukidar. 

See cases under: — 

Limitation Act, 1877 Art 7 (1859 s I cl 2). 
CRatiMdari Village- 

See cases under:— 

(1) v Bengal Regulation XX of 1817 s.2U 

Case No 1 18 W E 298 

(2) Village Chewkidaxs 4ntr 

U 0. c. ^ 


Chaukidari Act, 

1. — Possession, suit for- Zemindar and putni- 
dar — Resumption by Government and subsequent 
settlement with remindac-Frame of suit. 

Certain lands included in o. piitm pottah, hav- 
ing been chaukidari chakran lands, were resumed 
by Government and subsequently settled with 
the zemindar. The putnidar sued for possession 
of these lands. 

1 the suit was one for possession and 

not for specific performance of a contract and 
was maintainable, even if all the parties to the 
contract were not made parties to the suit. 

Ktimar Bunwari Mukunda Deh v. Bidktt 
Sundap ThakuP, 7 C L J 439 « 

35 Cal 346=12 C W N 459. 

2. — Resumption, title — Ohowkidar, power to 
appoint. 

Certain chowkidari chakran lands were resum- 
ed by the Government and transferred to the 
holder of the zemindari within which they were 
situated. Long anterior to this, the whole of the 
zemmdari excluding certain lands in the khas pos- 
session of the zemindar had been granted in putni, 
I'he putnidar claimed to be entitled to the resum- 
ed land. The zemindar and the lessee from him 
resisted the claim on the ground that as under the 
putni lease right was reserved to the zemindar to 
appoint chowkidars upon a vacancy arising in 
the office, the zemindar was entitled to the lands 
upon resumption. 

that the fact that the zemindar was en- 
titled to make an appointment to the office of 
chowkidar, did not create in him an interest in 
the lands held by the chowkidars, which, upon 
resumption and transfer to the zemindar, would 
pass to the putnidar from whose lease they had 
not been excepted. Gpish Chandra Roy v 
Hem Chandra Roy. 5 C L J 28. 

3. — Resumption and transfer to zemindar 

Putnidar’s right to claim settlement for zemindar 
—Suit, virtually for specific performance— Condi- 
tions which zemindar may impose-Equitablede- 
fence-Liability of Putnidar to pay amount of as- 
sessment by Collector and part of the profits. 

A suit by a putnidar against his imnmdar 
for recovery of resumed chowkidari cAal^m 
bought on the ground that under % termis of 
the p%dni\k& putnidar became entitled tp the 
chakran pthey w|rf 




/ ' 
a* 



Notcs.—Ref: 6 0 L J 33; 34 Cal 109. 


5.— Patni, construction- Zemindar— Patnidar 
—Lands held by Ghowlddar, revert to whom on 
resumption. 


In the absence of a contract to the contrary, the 
Zemindar who appoints and dismisses Chowki- 
dari land is in enjoyment of their services since 
the creatain of the patni lease is entitled to the 
lands held by the Chowkidars after the resump- 
tion of such lands by the Government, (5 0 L J 
28 diflfc). Nityantind Hszra y Mahai»ajadhiraj 
Bejoy Chand Motab, 7 (? L J S9S, 
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transferred by the Government to the zemindar^ 
is virtually a suit for specific performance of 
Contract. 


The 7emmdar would be equitably entitled to 
refuse settlement asked by the pidnidar unless 
the pufnidar agreed to the conditions as to pay- 
ment of the assessment made by the Collector 
and a proportionate share in the profits such as 
the 2 emindar would in the circumstances be en- 
titled to Impose on him. 


Spmhlei^if is not correct to hold that the 
pntmdfir is not bound to pay to zenundar more 
than the assessment made by the Collector ("5 C 
LJ33r=U 0 W N 201 (1906); 4 C W N 814 

(1900), Ref.) Rajendra Nath Mukherjee v 
Hira Lai Mukherjee. 14 C W N 995= 

7 Ittd Cas 554. 


4 .— Chowkidaxi chakran lands, resumption of, 
settlement with zemindar, sale for non-payment 
of Government revenue. 


When cbowkidari chakran lands, after re- 
sumption and transfer to the zemindars, have 
been sold for non payment of the Government 
assessment, the zemindar as also the putnidar are 
entitled to share m the surplus sale proceeds, pro- 
vided the chakran lands are included wuhin the 
putni grant. The determination of this question 
does not depend upon the decision of the question 
of the right of the putnidar to hold the chakran 
land upon payment of additional rent. 

Hipadas Goswami v Nistraini Gupta. 

5CL J SO. 


Chaukidari kcX-Gontd. 


6. -S, 60- Resumption and transfer- Act VI (BC) 
of 1870, Ss.48, 61, 6 1 and 64-Limitation Act, (Xy 
of 1877) Scb.il Art. 14-Presumption of fact~Evi- 
dcuce Act (I of 1872) s. 114 — Burden of Proof — 
J urisdiction of Civil Court. 


P/’;* Mifr(( and Woodroffe JJ: — When the 
plamtiS sues for the recovery of possession of land 
on the allegation that the land is Chaukidari 
Chakran land and lies within his zemindari and 
the Collector has transferred the same to him, he 
is bound in the first instance to prove so much of 
bis case as has been denied or has not been ad- 
mitted by the defendant. It being found that the 
land was not Chaukidari Chakran land and did 
not lie within the zemindari of the plaintiff, any 
transfer made by the Collector in his favour un- 
der s. 50 of the Act, is not authorised by the 
Statute and does not confer any title on him. An 
order passe! without jurisdiction need not be set 
aside and Art. 14 of the Limitation Act, Sch. II 
does not apply to such a case. An order of the Col- 
lector under s. 50 is of the nature of a vesting 
order and is noi an older contemplated by the 
Limitation Act Soh. II, Art 14 and does not re- 
quire to be set aside, specially at the instance of 
one who was not a party to it. Such a party has 
no cause of action until his possession has been 
interfered with. Article 14 cannot be invoked 
against a defendant defending his possession 
unless the law makes the order final by reason 
of its not being contested within the specified 
time. The mere fact that the Collector has made 
the transfer does not raise any presumption that 
the land was Chaukidari Chakran land and that 
the Collector acted within the Statute. Section 
114 of the Evidence Act has no application to 
such a case. Per Pargiter, J, Contra.— Under s. 
114 of the Evidence Act there is a presumption 
that the resumption was made legally, and by s. 
61 of the Chaukidari Act the resumption is final. 
The objection that the order of the Collector was 
illegal as the Collector had come to a wrong 
decision regarding the estate in which the land 
lay, is not valid as it is a question ^merely of an 
error in the decision of the Collector and not a 
question of jurisdiction. The defendant had his 
remedy by a suit to set aside the order of the 
Collector, Und^r Art 14 and S. 28 of the Limi- 
tation Act, the defendant’s title has ceased.^ to 
extend and he cannot set it up in defeucCf The 
Civil Court has no jurisdiction to go into th® 

question of the resumption and, thetra^sferi The 
b||df u of |roof lay qp fhf 

. ^ I ' I X. I 1 1 1 
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the transfer which was admittedly made by the 
Collector under the Act and which must be pre- 
sumed to have been made rightly, was illegal. 

Raja Narendra Lai Khan v Jogi Hari. 

2 C LJ 107=32 Cal 1107. 

Notes.—Fol: 33 Cal 603. Rel: 10 C L J 189; 
36 Ual 726. Appl: 2 0 L J 306. 

See also “Bengal Acts.” 

7. -“Village Chaiikidars Act (VI of 1870 B. 0.) 
Secs.48, 64, 65 — Resumption— — Parent estate — 
Detachment. 

The effect of the resumption by Government 
of chaukidari chakran lands is to detach them 
from the parent estate. When such lands are 
thereafter settled with the zemindars be bold 
them on a different riebl altogether. A sale, 
therefore, of the parent estate for arrears of land 
revenue, does not pass any title to such lands. 

Kashitti Sheikh v Prasnnrsa Kumar 
Mukherjec. 5 C L J 299 10 C W N 598 = 

33 Cal 096. 

Notes.— Dist; 11 OWN 201, 34 Cal 109; 5 
C L J 33. 

8. — S.51 — Chakran land, resumption of— 
Lessee from Ohaukidar, rights of. 

When Chaukidari land is resumed and trans- 
ferred by the Collector to the Zemindar the 
interest of the Ohaukidar in the land and along 
with it, all rights created by him in favour of 
others, cease. S. 61 of the Ohaukidar Act does 
not save rights created by the Ohaukidar but 
refers to contracts made by the Z^'mindar in 
respect of the village in which the Chaukidari 
land or any portion of it is situate. Krishnakiti- 
kai? Dutta v Mahanto Bhagaban Das. 

12 C W N161. 

9_S. 66— Act XI of 1859, Ss. 6, 6-Chauki. 
dari assessment— Arrears for 3 years— Sale— Va- 
lidity. 

S. 65 of Act VI of 1870 (B, 0) does not pro- 
hibit the Collector selling the land for the arrears 
of Chaukidari assessment of more than one 
yeajf. If he so sells, his proceedings are irre- 
gular, but the sale is not necessarily or 

if CollepfoK issues a notice under $.6 iniiiead 


Cdaukidari kai-Oondd. 

of under S. 5 of the Act XI of 1889, it is a mere 
irregularity which does not render the sale a nul- 
lity. (31 Oal 255; 31 1 A 52; 32 Cal 111 ref to.) 

Maharaja Sir Jotindra Mohun Tagore 
Bahadur v Jogendra Nath Roy. 

6 C L J 99*11 OWN 1107. 

10— Resumption — Transfer to zamindar — 
Right acquired in land — Settlement by a person 
not having any right — Bengal Tenancy Act VIll 
of 1835 s. 181, if applicable. 

Where Chaukidari Chakran lands which had 
been resumed were settled upon tenants by a per- 
son who had no right to deal with the lands and 
the tenants with whom settlement had been made 
set up title as against the real owner on the 
ground thai- they had acquired bona -fide a right 
from one whom they bona Jr dp believed to have a 
right to let them into possession and were conse- 
quently occupancy or non-occupancy raiyats. 

I BeJd, that the tenants did not acquire any right 
and 20 Cal 708 did not apply. Harrington and 
Bodilly JJ. — Chaukidari Chakran lands when 
resumed and transferred to the zemindar become 
his zerait lands. Mookerjee J — Upon such trans- 
fer the lands ar^ at the zemidar’s disposal to be 
dealt with by him as mal or zerait at his option. 
Applicability of s 181 of the Bengal Tenancy Act 
to such lands considered. Shaikh Jonab AH v 
Raikbuddin Mallik. 9 C W N 571= 

1 C L J 303. 

Notes— Fol: 5 C L J33 = ll 0 W N 201=34 
Cal 109. Ref: 6 CL J 572. 

Chaukidari Chakran Lands. 

See Chowkidari Act, 

Chaukidari Chakran lands— What are. Act 
VI of 1870 (Village Ohaukidar,) 14 C L J 151. 

1 — Partition, partial — Co-owners, not mem- 
bers of joint family-Suit, if maintainable -Ohow- 
kidari Chakran land. 

One of the co owners of an estate sued the 
other co-owneis for partition of Chowkidari 
Chakran lands of one village only of the estate. 

Meldi that the reasons against the par^S»l 
partition of a joint family property did not apply 
to such a ease and the suit was maihtainable. 28 
All 89 followed^ (7 Cal 677 eomai^tei Un; 1 0 L J 
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40 relied on). Sycd HaHbur Rasul Abdul 
Faiz y Ashita Mohan Ghosh. 

12 C W N 640. 


2— Eight of occupancy— Ejectment — Tenant- 
at- Will-Act X of 1859, S. 6. 


Meld that a tenant can acquire a right of oc- 
cupancy by S.6 of Act X of 1859.(B L R sup i:02; 
3W R Act X 29; 17 W R 231; 21 Cal 129; 
6 Lef Comp 15, referred to ). Ram Kumai* 
Bhattacharjee v Ram Newaj Rajguru. 

31 Cal 1021=8 CWN 860. 


3 — Zemindar and Putnidar — Chowkidari 
Chakran Land, resumption of — Acceptance of 
rent from tenant by zemindar — Right to Khas 
possession — Putnidar— Landlord and tenant — 
Landlord letting under a doubtful title. 


Certain Chowkidari Chakran lands were resu- 
med by Government and made over to the zemi- 
ndar defendants who allowed the tenant-defen- 
dants to remain on the lands and accepted rent 
from them. The plaintiff who'was the putnidar 
was by virtue of the putni lease entitled to all 
resumed lands without any adjustment of rent. — 
Meld that plaintiff was entitled to obtain posses- 
sion by ejecting the tenant-defendants. But if 
the zemindar had acted horn fide under a doubt- 
ful title, the case may be different. (4 C W N 814; 
20 Oal 798 dist.). Upendra Nayain Bhattacha- 
pya V Pratap Chander Pardhan. 

SOWN 320=31 Cal 703. 


Chaukidari Chakran Lands-Cowiifi. 

profits of all the lands including the Chakran land 
were fully taken into account the putnidar would 
not be liable to pay additional rent for the Ohak- 
ran lands when they come into his possession. 4 
OWN 814 considered. Whether land resumed 
land settled under Act VI (B C) of 1870 becomes 
separated and is held under a distinct title from 
the parent estate considered. (10 C W N 698, 33 
Oal 596 doubted by Mooherjee /.). Kazi Newaz 
Khoda vRam JadtiiDey. It OWN 201, 

34 Cal 109. 


5— Chowkidari Chakran Land (Act VI of 1870 
B 0), sec. 48— Chakran ‘dasturi’, meaning of-Reg 
VJII of 1793, S. 41. 


4 — Ss. 51, 62— Chaukidari Chakran— Resu- 
mption and settlement with Zemindar — Right of 
putnidar to possession— Liability to pay revenue 
assessed — Resumed land, if forms a separate estate 
—Regulation VIH of 1879, S. 41. 

Where a putni lease conveyed to the putnidar 
all the lands of which the zemindar at the time 
of the execution of the lease was possessed in the 
MOuzah of which the putni was granted and the 
Mouzah included Chaukidari Chakran loxidi-Meld 
that on resumption by the Government and set- 
tlement. with the Zemindar under Act VI (B C) 
of the putnidar became entitled to posses- 
sion of theChaukidari Ohakr«-n land, subject only 
to payment to the Zemindar of the extra assess- 
ment of revenue imposed on account of the resu- 
med land. (IOC WN 698; 33 Oal 696 dist.). 
J.— If in assessing the putni rent the 


Under Sec 48 of the Chowkidari Ohakaran Act 
the resumed lands are to be transferred not to 
the zemindar of the village in which they are 
situated geographically but to the zemindar of 
the estate to which the lands appertain and of 
which they form a part and parcel Pratap 
Naram Mukerjee v The Secretary of State 
for India In Council, 3 C L J 530 = 

10 CWN 637 = 33 Cal 890. 


6 — Ss. 60, 55— Resumption and transfer to 
Zemindar — Chowkidari land, if part of estate — 
Purchaser of estate at revenue sale— Title to 
Chowkidari land— Regulation VI U of 1793, S, 

41. 


When Chowkidari Chakran land is resumed 
and transferred to the Zemindar under S, 60 of 
Act VI of 1870 (B C) such land becomes detached 
from the parent estate and the Zemindar holds 
it under a diffeient title from, his other malguzari 
lands. A purchaser of the parent estate at a reve- 
nue sale acquires no title in the resumed Chowki- 
dari land. S. 41 of Reg VlII of 1793 has been 
impliedly repeated in districts or parts of distri- 
cts to which Bengal Act VI of 1870 has been 
made applicable Kashim Sheikh v Prosunno 
Kumar Mukerjee. 10 C W N 598; 

33 Cal 596. 


7— Suit by putnidar against zemindar for 
possession of lands granted on putni. 


A suit by a putnidar for possession of land 
granted by a zemindar on putni in 1864, and 
subsequently resumed by Government and made 
over to the zemindar only in 1899 is governed by 
Art, 113 of the Limitation Act. Ran jit Sihgh V 
Radha Charan Chandra. 34 Cal $#4. 


j4 )2 
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f.Chaukidari Register, entry in. 

See (I) Evidence Act s. 32 (2) 

(2) Partition. 12 C W N 640. 

1— 'Admissibility in evidence —if made in dis- 
charge of official duty — Made “in the ordinary 
course of business,” 

Beg. XX of 1817 does not impose on the Daro- 
ga any duty of keeping a register of chon hidari 
chakra n lands. 

Prom the precise and uniform character of 
the entries as to such lands appearing in a regis- 
ter kept under the Kegulations, Iteld^ that there 
could be no doubt that they were made under 
proper direction in the ordinary course of busi- 
ness though outside the statutory duty of the 
person who made them. 

That S. 35 of the Evidence Act did not cov^r 
such entries, but S. (32) (2) of the Act applied, 
and they are admissible in evidence. 

The pharse “in the course of business” does 
not apply to any particular transaction of an 
exceptional kind such as the execution of a deed 
of mortgage, but to business of professional em- 
ployment in which the declarant was ordinarily 
or habitually engaged. 

Ihe “business” referred to may be of a tempo- 
rary character (26 All 90, Eef: 23 Bom 63 Ref.) 
!:»hcoiiandati Singh v Jeonandan Dusadh. 

13 C W N 71 = 1 Ind Cas 376 

Chaukidari tax. 


See Cess. Case Nos. (15 A 16). 


Chauhans. 


See Custom. 


22 Cal 680. 


8 0 C 94. 


Chelas. 

— Right of, to succeed. See Religious Endow- 
raent. 7 C W N 145. 

See also:— . 

(1) Hindu Law- -Inheritance. 

(2) Custom. 

(3) Hindu Law (Custom), 

Jr-Sanfksi, properly left by— Suocession— 


Dasnami sanyasis— Chela’s right to succeed— 
Biraia Home ceremony, if essential to valid ap- , 
pointment of Chela — How and at what age per- 
formed— Period of probation~Mulmantras-“Yati” 
Mohunt if — Nomination of Chela as successor or 
election by neighbouring Mohunts, if indispens- 
able — Subordinate muth, if must be governed by 
rules of parent muth — Lapse of Mohunth’s pro- 
perty on death to monastery, custom of. 

Meld, on the evidence that according to the 
custom of the dasmmi sanyasis, every aspirant 
I for entrance into the order has to pass 
through a period of probation which may extend 
to months or even years and during which period 
it is open to the chela to revert to his natural 
family. It is not till the perfoxnance at the final 
ceremony of the Biraja Home, that the aspirant 
is irrevocably attached to the sect and complete- 
ly seveied from his family. It is, ther3fore,e8aen. 
tial to entitle a chela to claim by inheritable the 
estate of his guru that the Biraja Home should 
have been duly performed. 

It is not usual to wisper the mulmantras into 
the ears of the novice at the time of the first 
initiation when it is still uncertain whether he 
will or will not return to the enjoyments of world- 
ly life, though some mantras may be recited on 
such an occasion. 

Whether the Biraja Home ceremony 
can be performed when the chela is under sixteen 
years of age : but unquestionably the rule is 
that the chela must have reached years of discern- 
ment so as to be able to realise for himself the 
full significance of the final act of the renuncia- 
tionofthe world. 

The chela of a Mohiint cannot claim to be the 
latter’s heir under the rule which allows a “vir- 
tuous pupil” to succeed to a “Yati.” 

The ordinary rule is that among the sanya- 
sis generally no chela has right as such to succeed 
to the property of his deceased guru ; he must 
be nominated by his guru, such nomination being 
generally confirmed by the Mohunts of the order 
or in default of such appointment he must be 
elected by the Mohunts and principal persons of 
the sect in the neighbourhood. 

But this is not a universal rule, and in some 
cases, according to custom, the principal chela 
succeeds as of right, even without such appoint- 
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ment of former election ; but apparently an elec- 
tion or recognition by members of the sect is 
necessary. 

Where one muth is the ofiEshioot of another, 
there is no fixed rule which regulates the relation 
between the two, and it cannot be said that the 
subordinate muth necessarily follows the cus- 
toms of the parent one. 

In order to establish a custom that on the death 
of the Mohunt his properties lapse to the muth 
and devolve on the spiritual head thereof, it is 
necessary to show, not only that in some instan- 
ces the properties had so passed to the spiritual 
head, but also that this had taken place in the 
presence of a chela who would otherwise have 
been competent to take by inheritance. C32 1 A 
113«9 0 W K 477 Fol; 8 M 1 A 170 at p 187 Fol; 
1 I A 241 Rt p 264 Fol; 4 1 A 24 Fol; 32 1 A ti3 
aa9 0 W N 477, 20 t A 112; 20 I A 127; 36 I A 48 
=r35 Cal 420; 12 0 W N b93 Fol; 7 0 W K 145; 
10 Mad 376; 13 Mad 524 Eef; 1 S D A for N W P 
p 612; 1 All 639; 10 W JR 172, 29 All 109 Bef: 20 
W E 217; 10 Mad 375; 8 0 L J 499 Eel ). 
Gossain Ramdhan Puri v Gossain Dalmir 
Puri. 14 C W N 191=2 Ind Cas 885. 

Cheque. 

Sec (1) Stamp Act 1879, sch 1, art 11. 

( 8 ) Negotiable Instruments— Cheques, 

—Payment of.— 

See Banker and Customs. Case No (8). 

18 1 A 111. 

—taken in payment, dishonour of. — 

See Bill of exchange. Case No (6) 

7 B L R 481. 

—taken m payment of rent. 

See Tender. 4 Cal 572. 

1— Cheque— Payment by Banker of forged 

cheque— Customer’s liability. ^ 

A banker cannot make his customer liable for 
his own payment of a forged cheque except in 
case of negligence imputable to the customer. 
( 4 Bom 253 dist. 1896 A 0 514 ref.). 

Bhagwan Das y Greet. 81 Cal 249. 

2 — Post dated cheque — Stamp. 

A post dated banker’s cheque is available in the 
hands of its holder and is admissible in evidence 


with only a one anna stamp. Motilal v Jag* 
mohundas. 6 Bom L R 699, 

3— S. 69, Negotiable In'^truments Act; 1887, s. 
84 — (2) — Present of cheque within reasonable 
time— One of fact. 

The question whether a cheque has been pre- 
sented within a reasonable time is one of fact and 
is not a question which the Small Cause Court can 
refer for the opinion of the High Court. 

The East India and Anglo-Indian Deposit 
and Loan Society Limited v Dr. T. M. 
Nair; and C. Sankaran Nair, Advocate-Gene 
ral of Madras. 4 M L T 89. 

4— Indian Stamp Act (I of 1879), Sections 3 
(6), 5 and Schedule I, Article 19 — “Cheque” — 
Cheque drawn in India on bank in Jffingland and 
bearing impressed stamp of the value of one 
p^nny — Admissibility of such cheque in evidence 
—Cheque exceeding Es. 20 in value. 

Plaintiif sued defendant for Es 1,056, alleg* 
ed to be due by defendant on account of princi- 
pal and interest due on two cheques, one for £35 
dated 21st October l889, and the other for £25, 
dated 16th November 18ft9, drawn at Nowshera on 
Messrs. Cox & Co of London, on cheque forms 
bearing impressed stamps of the value of one 
penny which it was alleged were dishonoured by 
the drawees on presentation. Plaintiff alleged 
that the cheques were endorsed with defendant’s 
signature and sought to make defendant liable 
on the gronnd that he was an acceptor or drawee 
in case of need. 

Held, that inasmuch as the cheques were for 
amounts exceeding Es. 20 in the value and were 
executed in British India after the 1st Ap»^il 1879, 
they were by Section 5 of the Indian Stamp Act, 
1879, chargeable with a duty of one anna, and as 
they were not duly stamped, they were not ad- 
missible in evidence. Damodar Das v Major- 
^o**^®* 69 PR of 1894. 

Cherra Poonjee Raj. 

Sec Foreign State. 11 Calc 17. 

Chief. 

—Deposition of Chief— Appeal. 

1ALJ691,PC=32 Cal 1=81 1 A, 839 = 
8CWN 841=6 lom L E76». 
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Chief Constable. 

1 — Chief constable, liability of Government 
for tortious acts of. 6 Bom L R 65= 

28 Bom 314>. 

Sec also cases under.— 

(1) Torts. 

(2) Damages suit for. 

(3) Principal agent. 

Chief Court. 

See Punjab Chief Court. 

Chief Court (Punjab)-Powers of. 

See Cases under.*— 

(1) Punjab Chief Court-Powers of. 

(3) High Court Jurisdiction of. 

Chief Court-Punjab-Practice. 

1— -Further appeal — Practice of Chief Court 
to interfere with concurrent finding of facts. 

Meld^ following (26 Cal I P C ) that a find- 
ing of facts in which two Courts had concurred 
would not be disturbed in further appeal by the 
Chief Court unless cogent reasons are shown. 
Kharud Mian v Badshah. 50 P R IBOi*. 

See also Punjab Chief Court, 

Chief Judge of Small Cause Court, 
Bombay. 

— Decision of, as to compensation for land. 

See Appeal — Bombay Acts — Bombay Muni- 
cipal Act. Case No (322) 18 Bom 184 

Chief Lambardar. 

See Ala Lambardar. 

Chiefship. 

1,— Ohiefsbip, succession to. 5 Bom L R486 

Child. 

See (1) Custody of Children. 

(3) Marriage Act, s. 68, 

—Evidence of 





I 


ChWd-ConctS. 

—paternity of 

See Evidence Act s. 112. 

6 C W N 146. 
1. — Maintenance of — Power to cancel an 
order for maintenance. AWN 1904, 149. 
See also 

(1) Hindu law -Maintenance 
(3) Minors 

Children, 

See Hindu Low — Will — Construction of wills 
— Gifts to a Class 

— Access to 

See Divorce Act s 41. 

—Custody of 

See (1) Custody of Children. 

(2) Divorce Act, s. 41 

(3) Hindu Law — Guardian 

(4) Mahomedan Law— Divorce 
(6) Mahomedan Law— Guardian. 

(6) Majority Act 1875, 

(7) Minor— Custody of Minors. 

—Proof of age, and order of birth of 
See Evidence Act s. 32. 

Children by different wives, 

See Hindu Law — Inheritance 

Children, custody of minor. 

See Divorce Act, 1863, Sec 42. 

Child-witness 

1. — Child- witness, affirmation of 

5 Bom LR651 
Child— witness— Procedure:— 

See Evidence Act, S. 118. 

Chinese Buddhist. 

Residing in Burma— Law applicable. 

8 Ind Cas 452. 

Chinese Law-Inheritance. 

t.— Chinaman marrying a foreign woman of 
different rHigioa and claiming to administer he? 
estate aft§r lier death. 
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Chinese Law-Inheritance-Conifif. 

When a Chinese marries a woman in a foreign 
country and that woman is capable of possessing 
and does possess property, there may be a custom- 
ary law governing the succession to such pio- 
perty. If she is a Buddhist and she dies leaving 
no children, her husband would be an heir and 
presumably entitled to administer Where plain- 
tiff, a Chinaman, and follower of Confucius, 
who had two Chinese wives whom he had marri- 
ed in succession, on coming to Eangoon, went 
through a ceremony of mariiage with one Ma Bi, 
a Burmese (Zerbadi)woman, and a Buddhist or a 


Chinese Law-Inheritance-Co«c?t?, 

from Kaung pot in token of acquiescence, as usual 
in such matters among the Cbm people; and Nga 
Shan removed from the house taking his portion 
of the goods with him. The first appellate Court 
refused to be satisfied with this positive evidence 
of assent merely because the division was of 
recent date, and the plaintiff had brought the 
suit. Held that the plaintiff-respondent had 
accepted the division of property and could not 
now challenge or go back upon what had been 

done. Mating Hmon v. Ma Pyu 

U BR 1892--1896, VollI, 238. 




I 


I 



Mahomedan who lived with him and was recogni- 
sed by the Community as a wife and on Ma Bi’s 
death, plaintiff applied for letteis of administra- 
tion to her estate and defendants failed to esta- 
blish any rights as caveators, ///=>?</, after considera^ 
tion of the legality of the marriage, and of the 
lights which it gave to plaintiff in Ma Bi's estate 
after her death, that, in the circumstances, the 
plaintiff's claim was just and reasonable, and 
orderd accordingly. ( 2 L B R 95 Bef. ) Pal 
Beng Tcng y K.o Mating 2 L B R 261 

2 , Buddhist law not applicable to Con- 

fuoiansand Taoists— Intlian buceession Act, 

331. 

Buddhist law as administered in Burma is 
not usually applicable to Chinese residents. Con- 
fucians and Taoists are not Buddhists, and are 
therefore not exempted by a. 331 from the pro- ! 
visions of the Indian Succession Act 1865. (10 B 
H 0 241, 5 B H C 0 C 172, 185, 12 M I A 81, 

4 B H 0 0 U 1, 24 Bef.). Hong Kti V Ma Thin 
LB R 1872=1892 135. 

8.— Inheritance among Chins— Joint family 

property— Customs— Acquiescence— Division of 

property. 

Plaintiff respondent claimed certain property 
as having been wrongfully taken away from her 
by her husband Shwe C-an’s brother, Kga Shan, 
On looking at the evidence, it was conclusively 
proved that the property so taken was Nga 
Shan’s own. Originally all the property 
was the joint family property of the two 
brothers and their nephew Nga Shwe. After 
the death Shwe Gan, his widow the plaintiff, 
respondent, went on living in common with Nga 
Shan, and after a year or so, when she desired to 
quit the household, a division was made between 
her and her brother-in-law by Chin elders, both 


Chit. 

Seer-Kuri Chit, (1911) MWN 249. 

Chit fund 

Sec Companies Act s. 4. 14 M L J 136 = 

29 Mad 477. 

1 — Chief Fund — Payment of part of prize to a 
subscriber — Agreement between stater and ’‘sub- 
scriber for payment of balance on subcriber’s furni- 
shing Security-Failure of starter to pay balance of 
prize money— Whether relieves subscriber from 
obligation to pay future instalments — Default 
in payment of instalments— Action for payment 
of all future instalments —Stipulation for pay- 
ment of all future instalments in default of any 
one instalment — Waiver — Limitation. 

A kiiei was started by plaintiff’s predecessor 
in 1893. It was to consist of 14 tickets of Rs. 
500 each and it was to continue for 13 years. 
Defendant, one of the subscribers, won a prize- 
at the sixth drawing. A portion of the prize- 
money was paid to him by the plaintiff and the 
balance was reserved with the latter tor payment 
of future subscriptions. It was found that 
defendant offered the security and that plaintiff 
defaulted to pay the balance reserved with him. 
It was also a condition that, in default’s pay- 
ment of any one instalment, all future instal- 
mf^nts would become due at once, Plainti:! 
credited the unpaid prize-money towards subse- 
quent instalments, and sued defendant for the 
last two instalments. Defendant pleaded that 
he was not liable to pay the future instalments, 
as plaintiff did not give him the balance of his 
prize-money, and that, as he made default in 



parties teaching the pipe or tahe |or sactsing ( payment of the due fv)r 190Q, all 
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Chit Funci-Oow«(7, 

instalments became then due and the suit was 
barred by limitation. 

(1) that, apart from the special agree- 
ment, a default in payment of the pri/e-money 
did not relieve the defendant from liability to 
pay future subscriptions; 

(2) that, as it was found that plaintiff had 
waived the benefit of the stipulation for payment 
of all overdue instalments, in default of any ono 
instalment, the suit was not barred by limitation. 
(3 Mad 61; 12 Mad 192, 18 Mad 257 at p, 261; 
13 0 W N 1010 at p. 1010; 4 Ind Gas 17 Kef.) 
Pazlianclieri Panangat Biahayil v Pazhan- 
cliej?i Manantban. 8 Ind Cas 510. 

2— Companies Act (Act Vi of 1882), S. 1 Chit 
Fund consisting of more than 20 persons- Unre- 
gistered Company— Illegal association-Siiit to 
recover back subscriptions— Maintainability. 

A chit fund consisting of more than 20 persons 
having joint rights and obligations among 

the members whether it amounts to a partnership 
in law or not, is an association having for its object 
the acquisition of gain within the meaning of 
section 4 of the Indian Companies Act and if 
unregistered, a suit to recover the subscription 
back is not maintainable. (19 Mad. 31 Fol. 20 
Mad. 68; 22 Mad 212, 1 M. H. C. K. 448 Disk). 

Madasami Asari v PecM Asari, 
1 M L T 106. 

Chitlahs. 

See 3 0. 322. 

Prepared for distributing public revenue 
on a partition of an estate are public 
documents, 

15 C W N 515. 29 Cal 187, P C«29 I A 24 

= 6 CWN 386. 

Chittagong hill Tracts Act XXI) 
of 1860. 

See High Cmrt. Jurisdic ion of. 

^ 27 Cal 654. 

Chhimba. 

1 — Occupancy tenant, gift by, to his danghter’a 
sons— Suit by leversioners to contest alienation 
—Punjab Tenancy Act, m. 59, 60, Ac.— Presnmp- 
Mon as to tenant’s conymtenoy to alienate— 
Wmit SO P W a 10O7a38 P E ^809. 
If C. 0. 89 


Chose in Action. 

See (1) Assignment of Chose in Action. 

(2) Insolvent Debtors Act 8, 23. 

Chota Nagpore. 

See Sale for Arrears of Bent — Under-tenures, 
Sale of. 10 C L R 76. 

Chota Nagpore Encumbered Esta- 
tes Acts (VI of 1876 and V of 
1884.) 

See (1) Specific Performance— Special Cases. 
(2) Statutes, Construction of. 

1 — Grant by a disqualified proprietor — Rati- 
fication, 

An owner of an estate granted a hhorjposh 
lease in respect of a portion of his estate when 
such estate was under the management of an 
officer under the Act. 

JSeld^ that although h6 was incompetent to 
grant such a lease at tbe time of grant, yet, 
subsequently, when he ratified it after the dis- 
ability ceased, it became a valid grant. 

Roy R C V Thakup Ram Jiwan Singh. 
10 C W N 149=33 Cal 363. 


2— Meaning of ‘ Holder ' and ‘ heir 
to mortgage. 


capacity 


The words ‘holder’ and ‘ his heir ’ in the Chota 
Nagpor Encumbered Estate Act mean the holder 
of the property at the time of the determination 
of the debts and liahjlities under s. 8 of the act 
and his heir. The word ‘heir’ is applicable to the 
person who is the holder’s heir at the time of the 
determination of the debts and liabilities and to 
no other heir, nor to the heir’s heir. Koka 

Mohton V Manki Jagar Nath Sahi 
27 Cal 462: 4 C W N 168. 

3— Sec 3--‘Suoh debts and liabilities’-Appeal- 
Oompetencyto Contract -Perpetuties, law against. 

The expression ‘such debts and liabilities^ in 
section 3 Act VI of 1876 means debts and liabi- 
lities other than those in favour of Govm^nment 
and includes every other debts or liabilities. 

An appeal in a suit to enforce an agreement 
outstandings when the estate is taken dver by 
Govempaent, is, therefore* barifcd, ^ 
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Chola Nagpore Encumbered Estates i 
Acts (VI of 1876 & V of l884)-OonM. 

When a suit is comproraiseci by the proprietor 
of an estate taken charge of by the Government 
under Act VI of 1876, such proprietor is not vo 
juns and not competent to enter into an agree 
ment to grant a lease of any portion of his estate, 
at a time when the estate might be released 
by Government, and such an agreement cannot 
therefore be enforced, even if it had been embodi- 
ed in the decree drawn up by the Court in terms 
of the compromise. Such agreement, moreover, 
is bad as infringing the law against perpetuities, 
as the estate might not ha^ be<^n ^“leaspd within 
the period limited by that low. (2 Cal 14r>, * Cal | 
82 Fol;). Jag&dis Cha*. clpa Beo Dhabal y 
SatPiighan Deo Dhabai 4 C L J PHg* 

33 Cal -loot. 

No'.cs— Fol: 9 0 L J 5S3; 7 C L d 57K, 

4— -S. ('3) (c)— Contract by person sub- 
sequently declared to be owner of encumbered 
estate — Subsequent withdrawal of encumbrance 
— Revival of validity— Barring of pending suits- 
‘Debts andliabiliti<=‘s,’ meaning of:— 

A contract entered into by a person who is 
subsequently declared to be the heir of a deceas- 
ed person whose estate had been at the time of 
the contract taken charge of under the Encum- 
bered Estates Act, is void as such person had no 
competency to contract. 

Even though at the time of the execution of 
the contract he had not been declared to be the 
heir, yet as soon as he was found to be the heir, 
he became heir from the time of the devolution 
of the estate which was admitted prior lo the 
execution of the contract, and such contract be- 
came void for want of capacity to contract. On thfi 
release of the estate from the operation of the Act 
the validity of the contract could not he revived 
as it was absolutely void. 

While the suit was pending the etate was 
taken charge of for the second time, and the suit 
therefore barred. It does not matter if the 
particular liability has not been mentioned in 
the application under the Act, as ‘ debts and 
liabilities ’ in S. 3 mean ‘ all debts and liabilities 
of the holder of the estate taken charge of ' other 
than debts or liabilities incurred by Government. 
(20 Oal 600; 33 Cal 106.5 Fol. ) Rajah 

Satnighau B«iS Bhabal v Rajah Jagdis 
Dhabal. 7 C 578. 


Chola Nagpore Encumbered Estates 
Acts (VI ofl876& V of 1884) -(Jontd„ 

5.— Ss. 3, 7 and Act V of 1884, Deo Estate 
Act IX of 1886, Sec 1, Chap 4,— debts and 
liabilities. 

The effect of Ohotta Kagpure Encumbered 
Estate Act made applicable to Deo estate in Gaya 
district is to give relief to the holders of the land 
for all debts and liabilities existing immediately 
before the vesting order, other than debts or liabi- 
lities due to the Government. Therefore Beo 3 
bars all suits after the vesting order. S.7 operates 
to create a bar in respect of estate dealt with 
in s. 1, Gh 4 of the Deo Estate Act. The result 
of Bs, 3 and 7 is that snifs to enforce such debts 
or liabilities other than those due to Government, 
are if pending at the time of the vesting order 
aie barred. If instituted after it, inspect of such 
debts and liabilities, null and void in their incep- 
tion. Kameswar Prasad v Bhikhan Narain 
Singh. Bhikhan Narain Singh v Kameswar 
Prasad. 20 Cal 609. 

Notes Dist: 2 Bom L R 918. Ref : 29 
Bom 193; (36 Cal 676 = 9 0 L J 523 ; 6 
Bom L R 735. Fol ; 33 Cal 1065 = 4 0 L 
J 238 ; 7 C L J 678. 

6“-As amended by Act (111 B. C. of 1909), 
Ss. 3, 12 — “ Civil Court,” meaning of— Whether 
includes Revenue Courts— Stay of proceedings 
while estate declared encumbered — Rent decree 
— Limitation. 

S. 3 of the Ohota Nagpur Encumbered Estates 
Act enacts that, as soon as an estate is taken 
charge of under the Act, all proceedings pending 
in Civil Courts in respect of the debts of the dis- 
((ualified uwner shall be barred; and S. 12 of the 
Act, the debts barred under S, 3 are revived when 
the estate is released. 

Meld^ that the words “Civil Courts” are com- 
prehensive enough to include the Revenue Court 
deciding rent suits and executing rent decrees. 

A decree-holder obtained decree against the 
judgment- debt or from the Revenue Court for ar- 
rears of rent on April 19, 1905. The estate of the 
judgment-debtor was in charge of the Encum- 
bered Estates Department from May 23, ItQ® to 
April 21, 1908 on which lastdate it was rdeafshd. 
The decree-holder applied for exeoutiop 
decree op Eebruat| 1909; ^ 
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Chota Nagpore Encumbered Estates 
Acts (VI of 1876 & V of 1884) ^Oonta, 

JSeld^ that the applicaton was quite within 
time. (9 Cal 295; 12 0 L R 351; 9 I A 174 Eef.) 

Maliapaj Protap Udai Narain SRahu Deo v. 

Thakup Madan Mohan Nath Shahu 
7 IndCas787. 

7— Secs. 7, 10. 17— Manager's power to grant 
perpetual lease — Prudent management— Execu- 
tion of mokarari lease — Liabitity — Notice — 
Deputy Commissioner’s order, final — Manager 
without notice satisfying a debt or liability, if 
valid — Proprietor, if to be party in granting 
perpetual lease — Perpetuities, rule against — Per- 
sonal Covenant-Laying out of money by the lessee, 
a part performance-Specific performance, suit 
for-Benefit or burden of a covenant running 
with land test — Time, running of, against co- 
venantee or assigns— Demand and refusal — 
Enquiry by Deputy Commissioner — Examination 
of witness— Completed conveyance, suit to set 
aside — Benefit of lease — Eijuity. — 


Per eu^'lam: Though S, 17 of iha Chota, Nagpui 
Encumbered Estates Act (Vl of 1876 as amended 
by Act V of 1884) is apparently wide in its lerms 
and though it probably confers on the man- 
ager a somewhat large measure of discretion for 
the management of the estate, it does not enable 
him to do any act which is demonstrably inju- 
rious to the interest of the estate. The execuf’on 
of a lease in perpetuity without a bonus, and not 
for the purposes of reclamation of any waste 
land or other purposes of a similar kind cannot 
be justified as an act done in the course of pru- 
dent management of the estate. 

Assuming that the right of the lessee under 
the covenant to call upon the lessor to execute- 
a foliar ari lease imports on the part of the pro- 
prietor a liability within the meaning of that 
term in section 7 of the Chota Nagpur Encum- 
bered Estates Act, the notice of that claim is un- 
necessary, because the manager, when he assu- 
med management of the estate which was at the 
time under ijara must be deemed to have had un- 
der the law constructive notice of the l^^ssee’s 
right to claim under the covenant in the Ijara 
of any land within the 
leasehold for certain purposes, 

]?er Dm$ Ii ^ The order of the Dfepuffy Com- 


^4 


iiLil 



Chota Nagpore Encumbered Estates 
Acts (VI of 1876 &V of 1884) -•Contd, 

mis«?ioner granting lease and which was 

upheld by the Commissioner is, under section 10 
of the Chota Nagpur Encumbered Estates Act’ 
final and the matter cannot be le-opened by a 
suit. 

The debt or liability which is barred under 
section 7 of the Chota Nagpur Encumbered 
Estates Act is not extinguished, but that so long 
as the estate continues under the operation of 
the Act, the remedy only is barred, the right 
subsisting. Jf the manager without any notice 
as required by section 7, satisfied a debt or liabi- 
lity. the proprietor cannot after the restoration 
of the estate to him, bring a suit to recover back 
the money so paid, or annul any deed executed 
by the manager in fulfilment of that liability 
merely on the ground of absence of notice. 

Pc/" Under the ActVf of 1876 the 

manager had power to devise any part of the 
property for a period, not exceeding twenty 
ye.ars, without the consent of the proprietor, but 
under 1 he amending Act V of 1884 be lis now 
entitled to sell or demise in p^^rpetuity without 
tic '»senl of the p»’opiietor. 

Pc/‘ A les"' in porpetutity granted 
by a u'lnager which i. oi.hGi.wise valid is not the 
less bindiag ^ i the pr ^ rieior because he was no 
party to it or that it was granted without his 
consent 

The rule against perpetuities applies only to 
future interests in land, which may, by any pos- 
sibility, be capable of vesting beyond the legal 
limit of perpetuity. 

The laying out of considerable sums of money 
by the lessees in the erection of permanent struc- 
tures on tbe land for those very purposes that 
are mentioned in the covenant and hence refer- 
rible to the covenant and to the covenant alone, 
and all this done to the knowledge of the lessor 
who resided close by, must be regarded as part 
performance, and indeed a substantial part perfo- 
rmance of the covenant for a perpetual lease such 
as would entitle the covenantee to claim specific 
performance of the covenant on the ground that 
it would he inequitable and fraudulent for the 
covenantor fco refuse to pejtlioin the covenant, 

kp 

r 
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Chola Nagpore Encumbered Estates 
Acts (VI of 1876 & V of 1884)-(7onfrf. 

Per Richardm/i J: 

There is a difference between a suit for spe- 
cific performance and a suit to set aside a compl- 
eted conveyance 

Where there is no common mistake of fact 
and not common mistake of law of the kind 
eq[uivalent to a mistake of fact which, goes to 
the root of the executed contract, the Court will 
not be justified in saying that it is inequitable 
that the defendants should not be allowed to 
retain the benefit of the lease. 

Per Doss J: 

A mere personal convenant is not open to 
objection on the ground of remoteness or as 
tending to create a perpetuity. 

One very important test whether the benefit 
or burden of a covenant in any perticular case 
runs with the land or not is whether such cove- 
nant or contract in its inception bends the land. 
If it does, it is then capable of passing with ‘the 
land to subsequent assignees, if it does not, it is 
incapable of passing by mere assignment of the 
land. Another test laid down by the House of 
liords in the case of Pf^son i\ Forebter is whether 
the covenant affects the nature, quality and value 
of the land. The ijam lease with a covenant for 
a moharai is more valuable than it would be with- 
out such convent. 

Time cannot run against the eonventees or 
their assigns unless there is demand on their part 
and refusal on the part of the convenantor or his 
assigns. 

It is not necessary for the Deputy Commis- 
sioner in conducting his enquiry before granting 
the moharari to examine witnesses on oath or 
record their depositions. It would be enough if 
he makes a full and complete investigation in the 

matter. H Mathewson v Sri Spi Ram Kanai 
Singha Deb. 9 C L J 523. 

1-A-— S. 10— Jurisdiction-~Lease of land lying 
outside Chota Nagpur— Question of law taken 
for the first time in second appeal 

Where a certain estate in the District of Man- 
bhum was taken charge of under the Obota Nag- 
Bncumbipred Estates Act. and thereupon* the 


Chola NagpOre Encumbered Estates 
Acts (VI of 1876 &V of 1884) ^Goncid, 

manager proceeded to cancel under that Act a 
lease of laud lying in the district of Bankura, 
held that the Act had no application, inasmuch 
as the Act applies only to land in Chota Nagpur, 
The High Court allowed this question to be 
raised for the first time in second appeal. 

Ajodhya Nath Chowdhury y Keshub Chan- 
dra Mukherjee, 11 C W N 1127. 

Chola Nagpore Encumbered 
Estates Act. 

— Ss 7, 12, 18. 

Sec Lease. 36 Cal 675. 

Chota Nagpore Landlord and Ten- 
ant Procedure (Act 1 of 1879L 

Notes— Eep., Ben. Act VI of 190S. 

Chota Nagpore Landlord and Ten- 
ant Act (1 of 1879). 

See Landlord and Tenant — Kjectment-Notice 
to quit. 

Chota Nagpore Landlord & Tenant- 
Act 

1 — hj, 6— -Non-occupancy raiyat, position of 
after notice to quit— Trespasser-Occupancy right. 

After the service of a valid notice to quit a 
non-occupancy raiyat holding land under the 
Chota Nagpur Landlord and Tenant Procedure 
Act of 1879 became a trespasser, and the fact 
when the suit for ejectment consequent upon the 
notice was instituted, the raiyat had been already 
holding the land for twelve years did not entitle 
the raiyat to claim occupancy rights. (1 W B 119; 

8 W E 601; 9 W R 613; 4 W R 24;16 W R 13d con) 
Nathunni Earn v Raja Fafesh Nath Singh. 

14 C W N 297=3 Ind Cas 436. 

I’A — d. 30 — Application of “ agent, ” mearung 
of— B'^orest Mehal— Accounts, suit for— Agent 
under Act VIII of 18 o9, S. 30, meaning of«Act 
Vll I applies (to suits between landlords andt 
tenants ). — 

The terra ‘agent’ in S. 30 means a man ^ 
is employed as such by a landlord as a 
that is, a person employed to assist a 
Ms dealings with iho tenants. A personemploy- 
lo soil timber in a ifurest Mehal and credit 
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Chola Nagpore Landlord and 
* Tenant kci-Goiud. 

the proceeds to his employer is not an ‘agent' 
within the Act and to a suit against him, Act 
Vlir of 1869 does not apply. Nabin Chandra 
Barua v Chandra Madhtib Barua. 

(1909) 10 C L J 106. 

% — Sec 34 Kogistration omission to apply 
— Forfeiture — Alienation —Resumable tenure. 


Chota Nagpore Landlord and 
Tenant kci-Gontd. 

Notes —Over ; 27 Oal 508 E B. 

4.— Suit to recover tenure—Ghota Kagpore 
landlord and Tenant Procedure Act, Section 37 — 
Denial of tenant's title by landlord -“limitation 
Act ( XV of 1877 ) Section 14, Sch 11, Arts 138, 
112, Exclusion of time — hlon-mention of claim to 
extension in the plaint, not fatal. 


When a tenure has been created by a deed 
which makes it resumable upon the failure of the 
heirs of the grantee, the interest created is not 
inalienable and the tenure is resumable only 
upon the contingency specified and not on the 
ground of forfeiture by reason of alienation. 

Omission to register the name of the succes- 
sor or heir of the original grantee under section 
34 of Act [ of 1879 B 0 does not work a forfei- 
ture of the tenure. 

Under Sec 34 of Act 1 of 1879 B 0 two con- 
ditions must be satisfied before an application 
f for registration can be made, viz. the applicant 

I must be in possession and must be a transferee 

I by succession or inheritance. Where, therefore, 

I the successor of the original grantee had trans- 

] ferred his interest before Act i of 1879 B C 

i came into foice and gave him poss^’ssion of the 

I property, an application under Sec. 31 could not 

I be made either by the transferor or the transferee. 


A suit to recover a permanent tenure by the 
auction-purchaser from tenant in which the land- 
lord defendant denies the title of the plaintiff on 
the ground that on the death of the previous tenant 
the land reverted to him does not come under 
section 37 of the Chota Nagpore Landlord and 
Tenant Procedure Act and is triable by the 
Civil Court. To such a suit Art. 142 aud not 
Art 138 of Schedule 11 of the Limitation Act is 
applicable. 

In computing the period of limitation, the 
time during which a suit remained pending in a 
Court not having jurisdiction to entertain it is 
excluded . under section 14 of the Limitation 
Act. The non-mention of a claim to that exten- 
sion of the period m the plaint, presented to the 
proper Court after return is not fatal (SOWN 
168=31 Cal 195 Diss ). Raghuxiath Bhagat 
V Syed Samad Shah. i CL 3 560= 

12 C WN 617. 


When, under such circumstances, an order 
was made putting the zamindar, in possession 
of the tenure, such order is not binding upon the 
transferee who is not a party thereto, feection 3 
of the Civil Pro, Code does not bar a suit in 
the Civil Court by the transfeiee for declaration 
that his title has not been affected by such order 
under S. 34 of the Act 1 of 1879 B C and for 
recovery of possession. (IBL R 170=22 W 
E 17 ). Haharaj Kumar Jagatraohan 
Nath Shah Deo v Brinda Saha. 1 C L J 557 

===2 CL J 202. 

S.— Beng. Act I ot 1879 sec. 37— -Appeal in 
e|eotjtoent suits. 

There is no prohibition in section 37 of Ac t 
I of 1879 against an appeal in ejectment suits 
iu the Chola Nagpore. Ramjan Khan v 
RAmaw Chamar. 11 C L R 480. 

Hraj Nath Saha Deo y Mum Munda. 

* 24 Qal 249;=! C W N 18t 

llahto t Bud^iin 


27 









-S. 39. 

See Appeal— Bengal Act Chota Nagpore 

ita'idlord and Tenant Procedure Act, 
Case No. i( ,114 ) 24 Cal 249; 27 Cal 
508=1 C W N 181. 

5.— Ss. 44A, 62, 77 — Successive rent suits 
within SIX months— Maintainability— First suit 
dismissed for default— “Limitation of suits, pro- 
visions for “ what aie-Bengal Tenancy Act fVIIf 
ot 1886 ) S 177:— ^ 

Where a suit for rent for the years 1959 to 1961 
Sambat was, after issues had been framed stniolr 
oS owing to the plaintiff’s absence and the plain- 
tiff within six months of the institution of the 
first suit instituted a fresh suit for rent for the 
years 1960,1961 A 1962 Sambat.--a0ld,perCi&^e« 
J (Owe J dme/aiente) that S 44 A of the Chhta 
Nagpur Landlord and Tenant ‘Proeelhre Act 
was no bar to the institution of the later suit, 
S* M ^ of the Aot does npt odiiteil the provisions 
02 or the'first of 4 H. Pet Curia,, 
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CholaNagpore Landlord and 
Tenant kcX-Oontd. 

— S. 44A, whicli provides against the institution 
of a second rent suit within 6 months of the 
institution of another, is not a “provision for the 
limitation of suits” within S. 62 of the Act. — 
Karma Uraoti v. Baraik Debi Dayal Singh, 
13 C W N 287=9 C L J 9=36 Cal 115. 

-S. 88. 

See Execution of decree — Decree to be exe- 
cuted after appeal or review. 22 Cal 467. 

6— Ss. 123, 125 — Decree for consolidated rent 
of several tenures, whether binds tenures-Decree 
whether obtained against sole recorded tenant — 
Proof — Onus — Right of auction-purchaser of 
share in tenure. — 

A decree for the consolidated rent of several 
tenures held by the same tenants does not bind 
the tenures or any of them. 

Where a tenure was sought to be sold in 
execution of a decree for rent obtained against 
one of the tenants, after the shares of the other 
tenants had passed by auction sale to a stranger, 
on the allegation that the tenant, against whom 
it had been obtained, was the sole recorded te- 
nStnt of the landlord, held that, whether this was 
so or not was a matter specially within the 
knowledge of the landlord, and the was on 
him to prove it. Baikunta Natb Roy y. 

Thakur Debendro, 11 C W N 676 . 

Notes.— Fol: 13 OWN 550, Ref: 36 Cal 765. 

134-Sale of Jaghir tenure in execution of 
a decree for rent — Registered ilakadaFs right, 
title and interest. 

A suit was brought for the arrears of rent due 
in respect of a jaghir tenure, a joint family pro- 
perty. The arrears had accrued during the life- 
time of the four united brothers. Ihe decree 

m 

was obtained against the eldest brother who was 
held responsible in the zamindar’s book Held^ 
that the decree related to arrears of the whole 
tenure and not merely to the judgment-debtor’s 
individual interest, and the sale of his right, title 
and interest would include the right, title and 
interest of any person claiming jointly with him, 
and whose interest was inseparably united with 
his. Itodhusuciuti Nath Tewari v, Ram 
Pkndey, 25 Cal 396 «2 C W N 94. | 


Chota Nagpore Landlord and 
Tenant kcX-Oontd. 

8— S. 124-— Jahagir and under-tenure— Decree 
for arrears of rent. — 

Decree for arrears of rent cannot be made 
against a person other than the real tenant, of 
liis security. Therefore there can be no decree 
for rent against persons having subordinate in- 
terest in a jaghir tenure created by the jaghir- 
dar Pertab Udai Nath Sahi Dev v. Papdhan 
Mokand Singh, 25 Cal 399=2 C W N 96. 

9— Appeal, Chota Nagpur landlord and Ten- 
ant Procedure Act (I of 187^? B 0), Secs. 135,136, 
137, 144— Execution proceedings-^Order-^Appeal 
— Revision— Jurisdiction— Order without juris- 
diction void.— 

Under Act I of 1879 B 0 as it stood before its 
amendment by Act V of 1903 B C,an order made 
by a Deputy Collector relating to the execution 
of a decree for rent was open neither to revision 
nor to appeal. When, therefore, such an order 
was set aside by the Divisional Commissioner, 
the latter must be taken to have acted without 
jurisdiction. 

The consent of the parties to a litigation can- 
not confer on a Court jurisdiction which it does 
not possess. The agreement of parties cannot 
authorise a superior Court to revise a judgment 
of an inferior Oouit in any other mode of pro- 
ceeding than tha< which the law pi escribes. 

An order made without jurisdiction is absolu- 
tely null and void. Such an order may be shown 
to be a nullity in any proceeding where reliance 
is placed upon it, although no formal and direct 
proceeding has been taken to have vacated or 
reversed. (21 Howard 85;150H414 Ref.*) 

Golab Sao v. Cbowdhupy Madho Lai, 
2CL J384 = 9 OWN 384. 

— Ss. 137 and 144. 

See Appeal— Bengal Acts — Chota Nagpore 
Landlord and Tenant Procedure Act. 
Case No. (316). 1 C W N 341. 

10 — S. 144— Execution — Appeal from orders 
—Second appeal — Act Y of 1 903 (B C), S. 41. — 

Under Act 1 (B 0) of 1879, as amendedt by 
Act (B 0) of 1903, no second appeal lies liqotn 
an order passed in execution. 

Raja Issw Lai Singb v. Ration 

10 C W » 284>Ui®8 
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11— S. 144 —Order passed in execution — Ko 
second appeal:— 

No appeal lies from ordeis passed in execu- 
tion under the Act. iswai* Lai Singh v. 

Jagoo Sakti, 33 Cal 178. 

— S. 146. 

See Bengal Act VI cf 1863, s. 20. Case No. | 
(1). 20 Cal 425. 

Chola Nagpore Raj. 

See Hindu Law — Alienation — Bestraint on 
Alienation. 

Chola Nagpore Tenancy Act. 

See Bengal Acts— -Act Vl of 1905“. 

1 — Sections 44 A, 62, 77 — Striking off — Fresh 
suit within six months, if barred.— 

The plaintiff, in March 1906, sued for the 
1969 to 1961 Sambat, and alleged that some rent 
for 1962 had been deposited by the defendants. 
Issues were framed, and the 18th May 1906 was 
Ixed for hearing. On that day, the Deputy Col- 
lector recorded the order: “ Plaintiff absent; 
struck off, section 62 C. N. T. A.” The plaintiff’s 
application for restoration was rejected on the 
same day. In June 1906, without waiting for 
the expiration of the period of six months men- 
tioned in section 44Aof the Ohota Nagpur Land- 
lord and Tenant Act, the plaintiff instituted fresh 
suits for the recovery of arrears of rent for 1960, 
1961 and 1968. 

HeM, ( Per Caspers^ J, )— That as no issue 
was tried and determined on the ISth May 1906 
the orders striking off the suits were passed un- 
der the first clause of section 77 read with sec- 
tion 62. Consequently, the only remedy open 
to the plaintiff was to proceed by way of fresh 
suits, and if those suits were maintainable he 
could properly include in his claim all arrears 
of rent then accrued due. 

Section 62 of the Chota Nagpur Landlord and 
Tenant Act is not controlled by section 44A. 

Section 44A restricts the Court’s jurisdiction 
rather than the plaintiff’s right of suit; the latter 
exists though it is in abeyance for six months. 
The section must he construed strictly, that is, 
in favour of the plaintiff 

i^ln wmalnif <jt geotion wl^en 


Chota Nagpore Tenancy kcX-Gonti. 

a landlord has instituted a suit for the recovery 
of any rent, he shall not institute another suit 
for the recovery of any rent subsequently accrued 
due until after six months from the date of the 
institution of the first suit. 

The words “any rent” in section 44A must 
be liberally interpreted to refer to any rent co- 
vered by the previous suit and any rent covered 
by the second suit, and ex nature rei^ the subject 
matter of the respective suits must be different. 

The words “ struck off ” mean that the suit 
has and never had, any existence; they imply 
that the suit is withdrawn as in section 373 of 
the Code of Civil Procedure. 

Per Coxe J . — The Legislature in framing s. 
62 intended only to refer to the latest date on 
which a suit is instituted. 

The suits were barred by section 4 4 A. 

The effect of striking off a suit under s. 62 
was not to restore the parties to their original 
positions, as if such a suit had never been insti- 
tuted. The second suit was a new suit and not 
a continuation of the first suit. 

Section 44A is to be construed against the 
landlord. Karma Uraon v Baraik Dcbi 
Doyal Sifigk, 9 C L J 9=13 C W N 287 
=36 Cal 115=1 Ind Cas 447. 

2— Chota Nagpur Tenancy Act. Sa, 46, 211 — 
Act V of 1903, 8. 10 ( c ) — Manhhum district — 
Transfer of holding before December, 1909, vali- 
dity of. — 

There is nothing in S. 46 of Act Vl of 1908 
(Chota Nagpur Tenancy Act) which would inva- 
lidate the transfer of a holding by a tenant in 
the District of Manbhum in August 1909, that 
is, before the Act was extended to the District 
Yesta Cliffon Sebastian v. Euloda Pposad 
Deogharin, 7 ind Cas 763. 

3— Chota Nagpur Tenancy Act ( VI B 0 of 
1908), S. 46— Sale of raiyati holding — Statute 
invalidating such sale subsequently applied to 
district, if has retrospective operation: — 

There is nothing in S. 46 of th© Chota Nkg- 
pur Tenancy Act which was ejctended k> Man- 
bhum by Government Notification dated Phd 
Jpecerpber 1909 toipt^iHd^t^as^t of a mljatl 




I 
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holding in Manbhum. whi'^h took place on the 
19th August, 1909, (? e ) prior to the extension of 
the Act to the Disfenet — 

Mrs Verta Clifton Sebastian y Kueoda 
Proshad Devgharear, (1910) 15 C W N 43 

Chota Nagpore Tenancy Act, s, 123 

See Chota Nagpore Tenancy Act s 161 Case 
No (d) 13 C W N 111 

I 

4— Ss 161— Entries, correctness of — Presnmp 
fciou — g^lt to correct, if lies —‘Particulars’, inclu 
des what— Bengal Tenancf Act (YUl of 1896), 
Sec lOd B — 

The provisions of section 161 of the Chota 
Nagpur Tenancy Act as amended by Ac t V of 
1905, make the entries m a record of rights in 
cases of Mundai i Khunt Katiidai i lands conclu 
81 ve evidence that is no suit bes to correct an 
entry of this description 

Toe word ‘Particulars has a very wide ap- 
plication and covers an entiy such as dec laring 
that the tenants have to pay certain rents named 
in the record to persons other than a purchaser 
under section 123 of the Act 

There is no limitation as to the nature of the 
amt to which the provisions of section 103 B of 
the Bengal Tenancy Act applies 
Tokhi Sahu v. Ton Miinda, 9 C L J 83= 

13 C W N ill 

Chota Nagpore Tenancy Act, s 211 

See Chota Nagpore Tenancy Act, s 46, Case 
No. (2) 7 Ind Cas 763 

Chota Nagpore Tenures Act ( II of 
1869). 

Notes — S 32 Rep., Act VIC of 1870 

Chota Nagpore Tenures Act (Ben- 
gal Act II of 1869). 

See Evidence— Otvii Oas<»8 — Miscellaneous 
Documents— Registers 

19 Cal 91, 22 Cal 112 

1— Bengal Acr II (B 0) of l869-~Spef lal Com 
missioner undei Act If (B 0} of 1869— Junsdic 
^^on— Bonndariea. 


Chota Nagpore Tenures Act (Bengal 
Act II of \Z%%-Oonad. 


A Special Commissioner appointed under Act 
IX (B C) of 1869 has no jurisdiction to determine 
a qiiobtion of disputed boundaries between two 
villages and oust the Civil Courts of their ordi- 
nary jurisdiction in determining the rights of 
parties undur coniiiefcing titles as proprietors of 
such villages Sham Chtinder Adhicari v 
Sobin Bhoopal Singh 8 Cal 397= 

10 C LR419. 


Chowkidar. 


See Chaukidar 

“Chowdhns”, suit for declaration 
as. 

See Declaratory decree suit for 

29 All 683 

Chowkidari Register, entry in. 

See Chaukidan Register entry in 

Chowkidari Tax. 


See Cess Ciseb Nos (16 A l6) 22 Cal 680 

Christians in Salsette. 

See Salsette Law applicable in 


-Native 

Sec (1) Converts 
(2) J rust 


19 Bom 630 


8 C W N 918 


Chukdar. 

1 — Right of pre emption as between 
dara and village proprietors — 

Tn the Mooltan district wher*^ the (kii^dari 
tenure prevails the co sharers in a well have the 
right of pre emption as to the shares m that well, 
in preference to the general proprietor of the vil- 
lage, who has no ahai e in the well, but merely 
xeceiveB SL /ifuj mtundan pSLjahle by the ekiiJt 
dan Mukdum Shah All Mahomed v Oomni? 
All P E 44 of 1870 

2— Chukdaree Tenure in Mooltan — 

Suit by a ckvlulai to restrain the ^emmdar 
from constructing a new well within the holding 
of the former 

Fomd^ that while the zenmida) is owner of 
the sod the ehukdai is owner of the well* and 
etijoys the right of arranging for the 
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Chukdar-C’onci£i. 


Chur Lands-(?i£>»^<^. 




1 

I 


conhequently, that to thi (huhhu alone 
belongs the right of repairing the old well or re 
placing it by a new one 

Nawab Mahomed Stirfataz Khan v Dcwa 
Mull, P R 34 of 1868. 

Chundarvand. 

See Custom, Inheritance 

142 P L R 1906 

Cliutidavand and Pagvand 
See Pagvand and Chundavand* 

Church. 

1 — Roman Catholic Church— Powers of dbar 
makartas or headmen — Closing church — Appoint- 
ment of priest — 

A committee of directors or headmen or dhar 
makartas appointed by the bishop in a Roman | 
Catholic Church to assist the priest in the seen | 
lar affairs of the Church give the members there- 
of no right to close the church or oust the Vicar, 
and still less to appoint a schismatic priest not 
under the discipline and obedience to the Church 
of Rome. Mamn Pillai v Bishop of 

Mylapore, 17 Mad 447. 

Chur Lands. 

See Cases under — 

(1) Onus of Proof — Limitation and Ad- 
verse Possession 
(3) Landlord and lenant 

(3) Limitation 

(4) Onus of proof — Limitation A adverse 


ground that the bed of the river belonged to his 
village, the Court upheld the state of matters 
existing at the time when a survey had been 
made on the ground that the survey had been 
made at the time when neither of the present 
parties held any right in the land but when both 
villages belonged to the same proprietor , and 
that it was some evidence of possession at that 
time, not only of the julkur but of the right of 
property in the river, and possession under these 
circumstances was some evidence of title. 

Mohinec Mohun Bass v Aasatioollah, 
17 W R 73. 

3— ft vidence as to position of— Local investi- 
gation — Maps — 

In a dispute as to the position of chur lands, 
t where the change in the course of a river threw 
doubt upon their position, the ludgment of the 
Court of first instance, given after local investi- 
gation, was upheld against the decision of the 
High Court founded on inspection of the map* 
and on the arguments adduced before it. 

Sarat Sundari B^^bi v Prosonno Cootnai* 
Tagore, 6 B L R 677 15 W R, P C 20 
=13 Moore’s I A 607. 

4 — buit for possession on declaration of 
title — — Indentification of chur as refor- 
mation, if necessary— Appearance of chur 
as an Island chur— Mam land unity with sub- 
sequent— Possession adverse— Accretion to parent 
estate— Settlement of tenants — Limitation Act 
(XV of 1877), Sec, 11, Arts, 120, 142, 144«Govern. 
ment, possession of— Court of Wards, position of 
—Release of Government, effect of— Gradual re- 


I possession. 33 Cal 33. 

I (5) Accretion 

I ± — Posses«ion of chur lands-Title-Lvidence- 

I The cultivation of chur lands bke that ot 

I waste or jungle lands, carries no pritna facw cha- » 

xacter of usurpation or wrong and the claimant 
against a purchaser, bona Jide and without notice, 
in possession, must strictly prove his title 
Ekown Sing v Hiralal Seal 2 B L R P C 4 
^ 11 W R P C 2=12 Moore’s I A 136 

2— Suit for chur lands— Survey — Possession 
— Title — 

In a suit regarding a chur claimed by defen- 
dant as having formed on the bank of the river 
adjacent to his village, and by plalnll# 

U 0 C. j&O 

p f * 


formation, burden of proof 

A plaintiff, m order to succeed has to prove 
and establish with certainty the identification of 
the chur claimed by him as a re-formation of 
lands ot the villages to which the chur is alleged 
to be re-formation 

Where the plamtiff makes no allegation of 
ever having been in possession or having been 
dispossessed, but claims possession of immoveable 
property the suit is governed by Article 144 of 
Schedule II of the Limitation Act (XV of 1877) 
which fixes the period of 12 years as commencmg 
from the time when the possepion of the 
dant becomes adverse to the plaint!#) god not by 
Article ISO ot th^t 
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Chur Lands- 

The (xovernment and the Court of Wards are 
in no sense identical and the Court of Wards can- 
not be regarded as merely a department of Govern- 
ment. The Court of Wards is a statutory body; 
the Board of Revenue, in this province, being: the 
Court of Wards. It does not make the possession 
of Government the possession of the plaintiffs by 
the Court of Wards. 

The burden of proving that the reformation 
of a chnr was gradual and that portions of chur 
appeared above water within 12 years of the suit 
and if so, which portions are of this description 
lies on the plaintiff. Guru Bas Kundu 

Chowdhury v Kumar Basanta Kumar Roy 

11 C L J S73. 

5— Alluvion — Limitation — Possession — Dispo- 
ssession-Limitation Act (Xy of 1877j, sch II, 
Arts 142, 144. 

In a suit for declaration of title to and recev^ry 
of possession of chut* lands which had been dilu- 
viated more than twelve years before the suit, 
the plaintiffs proved their title and possession up 
to the time of dilnviation, and alleged that the 
disputed lands had re-formed within twelve years 
of the suit. The defendants alleged and it was 
found that the lands in question came into exist- 
ence some 30 years ago and have been gradually 
forming since then. How much was formed 
yearly and whether the chur was fully formed in 
five years could not be determined: Ucld^ that the 
case should not be treated as though it were one 
of adverse possession falling within art. 144, Lim- 
itation Act, whereas the appropriate article was 
art. 162. (7 Cal 225, 8 C L R 126, Fol.) 

Bilash Chandra Mukhopadhya v Amjud 
AH Patwari, 9 Ind Cas 554. 

Churs or islands in Navigable 
rivers. 

See Accretion (New formation of Alluvial 
Land). 

Circuit Committee. 

— Proceedings of — is good evidence in questions 
relating to rights of Government with respect to 
ISamindari property — See Service Tenure. 
3CLJ 1PC=10CWN 161==3 ALJ55 
= 8BomL R 1=16 M L J 1 = 1411 LTS(PC) 
=29 Mad 52=831 A 48. 
Circuit Committee — Records— Evidence 
how far. 16i:LJl=29Mad 52 (PC.) 


Circular order by Judicial Com- 
missioner of Punjab. 

See Indian Councils Act. 

12 B L R 167; 18 W R 389. 

Circular order 41 of 1866. 

Sec Local Investigation. 

. 4 Cal 718. 

—25 of 1870. 

Sec Local Investigation. 

4 Cal 718. 

—10th July 1874. 

See Bengal Rent Act, 1869, s. 58. Case No. 
(282), 8 Cal 547: 1 C L R 149. 

Circulars of High Court. 

1— High Court, Civil Circular, 80— Essentials 
of an application for execution, 

The proper view to take of Rule 80 is not that 
it prescribes the essentials which an application 
for execution must contain, and which are neces- 
sary to constitute the application itself an applic- 
ation m accordance with law, but that it requires 
something further besides the application it- 
self, an accompaniment extraneous to the 
application, as a condition precedent to farther 
action by the Court executing the decree. 

Ramchandra y Laxman. 8 Bom L R 892= 

31 Bom 162. 

2 —Circulars of High Court, effect of. 

A circular order of High Court cannot affect 
the law as laid down by a Full Bench. 

Golokcmoney Dabia y Mohesh ChundeiP 
Mosa. 3 Cal 547=1 C LR 149. 

Circumslanlial Evidence. 

See Evidence. 

Citation. 

Sec cases undei*:— 

(1) Letters of Administration. 

12 Bom 164; 4 Cal 87. 

(2) Practice— Civil Oases Proba^, 

, 30 (hi 5 ^ 


I 
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City of Bombay Improvement Act. 


1 — Acquisition of land wiuh buildings thereon 
-Amount of Compensation-Principles upon which 
the amount to be fixed — Civil Procedure Code 
(Act XIV of 18<92}, S 561— Cross-objections. 

Section 48 (II) of the City of Bombay Improve- 
ment Act, does not provide for leave to appeal 
being granted to any individual, but for a certifi- 
cate that the case is a fit one for appeal that is 
the whole case and not any particular part of it. 
The consequence of the grant of this certificate is 
that there shall be an appeal to the High Court 
from the award, or any part of the award and this 
must mean that there shall be a right of appeal, 
or to use the language of the Civil Procedure 
Code, that an appeal will He to the High Court. 
And the respondent is entitled to object to the 
award in the manner provided by S. 661 of the 
Civil Procedure Code. 

In calculating the amount of compensation to 
be awarded upon acquisition of lands, with build- 
ings thereon, by the City of Bombay Improvement 
Trust, the rental should be the basis of calculation, 
so that after arriving at the net rental, that what 
has to be ascertained is the rate of return, invest- 
ors in this class of property expect; for that 
serves to determine the number of years purchase 
it is proper to allow, after gi\ ing due weight to 
any special conditions that may affect the proper- 
ty advantageously or otherwise. 

As to the contention that the property was at 
the date of the declaration capable of fetching a 
higher rental which was apparert from the fact 
that the rents of their property had been steadily 
rising for 16 years previous to 1899: 

JEelS^ that, though for the purpose of this 
inquiry it was legitimate to have rpgard to the 
passed history of the rental, it could not be taken 
for granted that enhancement would continue 
possible for ever, and still less that there was 
such a certainty of this as to make it a basis for 
fixing a higher purchase price, 

As to the contention, that in arriving at the 
valuation the Tribunal of Appeal following the 
Collector, had deducted 4 per cent in respect of 
water-tax, whereas the water supply to the pre- 
mises was measured by meter and the average 
payment for water was Rs. 16 per annum, 

that the Tribunal was right in deduct- 
ing 4 percent, for water-tax from the rental 


City of Bombay Improvement Act 

^Goncld, 

The Collector allowed 20 years purchase as 
the value of the property. On appeal, the Tribu- 
nal took an average of the instances adduced be- 
fore them and allowed the claimants 21-50 years 
purchase. 

Jleld^ that the striking of an average as done 
by the Tribunal might be a crude method of 
calculation; but it could not, on evidence, be said 
that the claimants had been awarded too litCe. 

Rughunathdas Gopaldas v Secretary of 
State. 7 Bom R L 569=29 Bom 514. 

Notes: — Ref: 10 Bom L R 931; 701. 

City of Bombay Municipal. 

See (1) Bom. City Municipal Act, 

(2) Jurisdiction of Civil Court. 

9 Bom L R 417. 

City Municipalities Act. 

See (1) Bomblay Acts— City Municipality 
Act 5: Municipal Act 1888. 

(2) Bengal Acts — Municipal Act. 

(3) Madras Acts — Municipal Act. 

Civil and Revenue Court. 

See (1) Civil Court. 

(2) Jurisdiction of Civil & Revenue Courts. 

1 — Suit for partition of dcra and site — Civil 
and Revenue Courts — Jurisdiction. 

In a suit for partition of a dera standing on 
agricultural land situate in a mahal, in which the 
plaintifi had a share, held, that, though the suit 
wasiin name one for partition of a building, it 
was really a suit for partition also of the land, on 
which the building stood, and that it was barred 
by S. 233 (k), LandJRevenue Act. Napain Das 
V Bhup Narain. 6 A L J 408=31 All 330 = 

2Iiid Cas 628. 

Civil Circular. 

\ — A pleader who is unable to attend the 
Court owing to hib temporary appointment as a 
Subordinate Judge of another Court, is not bound 
to appoint another pleader to conduct his cases 
in the Court in which he was practising, 
Narayan v Dattatraya. 1 Bom L R 92. 


J 
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Civil Circular-Conrf(i, 

2— Where the subject mat tar in a miscellane- 
ous proceeding admits of a precise valuation costs 
should be calumniated on that amount as in a suit. 
Karsandas v Mathupadas. 1896 P J 303. 

8 — Proceedings in execution against strangers 
in solar as they are concerned are miscellaneous 
proceedings under Civil Circular Order 62 and as 
the aubject matter does not admit of a precise 
valuation the fees specified in that order should 
be awarded to them as costs. Eapsan v Motibai 

1896 PJ 313. 

Civil Circular order 174. 

Sec Bombay Eegulation VUI of 1827 s. 11 
Case No (8) 1896 P J 489. 

Civill Court. 

Sec (1) Jurisdiction of Civil Court, 

(2) Madras Forest Act, S. 4. 

1. — “ Any other written grant ” “ Treaty. ” 

In the Revenue Jurisdiction Act, 1876, s. 4, cl 
(i), the phrase, “any other writte<»n grant” means 
any written grant other than that which falls 
within clauses (/i) and (<) of the same section. 
The clauses (/i), 0 h 0)» W of *he section are 
independent of one another; the source of title 
referred to in each stands apart from the rest and 
each clause is connected only with that portion of 
the proviso which precedes cl. 

The term “ treaty ” in s. 4 (a) of the Act is 
to be strictly construed and is to be confined to 
an agreement between two or more independent 
Sovereign Powers or States. 

The effect of the Amending Act (Xvi of 1877) 
is to restore the jurisdiction of the Civil Courts 
to the extent mentioned in that Act in the dis- 
trict mentioned in the schedule thereto, and so 
far to remove the bar created by s,4 of the princi- 
pal Act X of 1876, Ealabhai v. Secpetapy 
of State Fop India 6 Bom L R 648 

2.— Appointment— Jurisdiction— Pi esump- 


Civil Coxxvi-Conti. 

that a sale in execution of the deciee obtained in 
such a suit was binding on the minors. Muzaffap 
AH Khan v Papbati. 

1907 AWN 221: 4 1 L J 521; 

29 All 640. 

3. — Transfer of civil cases-Civil Pro^'edure 
Code Secs. 2;#, 25 — Reference by District Judge- 
Bengal Civil Courts Act (Xll of 1887) Secs, 9, 39 
—Court of Subordinate Judge, if subordinate to 
the Court of the District Judge — Delay. 

The Court of the Subordinate Judge is Subordinate 
to the District Court for the purposes of section 23 
of the Civil Procedure Code (Act XI V of 1882 j, no 
matter what the forum of appeal may be in the 
particular case for the transfer of which the ap- 
plication is made. 

The jurisdiction of a superior Court to trans- 
fer a suit from one subordinate Court to another 
ought to be exercised with extreme caution. The 
choice of forum given to plaintiff by the Legis- 
lature ought not to be lightly interfered with, and 
the Court will not transfer a suit properly laid, 
except upon proof of special circumstances. A 
well-recognised ground exists when the conveni- 
ence of necessary witnesses and the ends 
of justice will be promoted by the transfer: but 
the ground alleged must be clearly established. 

Tnder section 25 of Code of Civil Procedure 
(1882) the Court has, no doubt, ample power to 
make the order even after the issues have been 
framed: but satisfactory reasons ought to be given 
in explanation of the delay. (22 ch. Dist. 397 
ReJ.). Umatul Mehdi v Kulsoom. 

10 CL J 208. 

4. — Annual survey assessment which 
mitted. 

Proviso 3 to cl 5 of 8. 7 of the Court Fees 
Act has reference only to the annual survey 
assessment which is remitted, that is to say to 
the rate of remissions at the date of suit; it has 
no reference to remissions previously made, but no 
longer existing. Balvant v Secretary of State. 

7 Bom L R 497 -=29 Bom 480. 


Notes: — Ref 32 Bom 432 = 
11 Bom L R 1372. 


•10 Bom LR5S1; 



5. — Suit for rent doe and tor money dhe ip 
respect of fishery attached to- the holdingrnTprf^*^ 
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Civil Collrl-(?^?n^3/ i 

A Suit lor rent due m re^^ipect ol an agricul- 
tural holding and for a sum of money due oy the 
defendent in respect of a fishery attached to tne 
holding is not bad for misjoinder of causes of ac- 
tion (mide S 45 CP C.) and a suit for the rent 
due in respect ot a fishery is cognizable by a civil 
court in Its ordinary orginal jaiisdicfion. 

Shib Pposad Chaudbupi v Vakai Pali. 

3S Cal 601. 

6.— Suit by usufructuary mortgagee of an 
occupancy holding for possession of the property 
mortgaged to him. 

A suit brought by the usufructuary mortgagee 
of an occupancy holding for possession of 
the property mortgaged to him was rightly 
brought in a civil and not in a Hevenue 
court. (15 All 219; 26 All 78 Bef to ). Bitiaeshri 
Eai V Sadho Charan Hai. 

26 All §91=1904* AWN 132. 

7 J urisdiefcion— E j ectment-— Li mitation , 

On the death of an occupancy tenant, his two 
daughters bad their names recorded as tenants 
of their father’s holding, but they 
never obtained possession, the zaiaindar having 
put in his own tenant. One ot the daughters gave 
a lease of half ot the holding, and the lessee 
sued the zamindar’s tenant in a Ci\il Court to 
recover possession. Held the plaintiff’s proper 
remedy was by suit under section 79, and as he 
had been out of possession for about three years, 
the suit Was barred by limitation. Ram Lai v 
Chunni Lai. 

24* WN 281 = 2 A L J 69 = 27 All 272. 

8— Civil Court— b. 144 CPC. 

S. 15 and 17 of the Civil Procedure Coie, coiitiol 
s. 144 of the Bengal Tenancy Act; a suit for rent 
should be instituted, subject to pecuniary limita- 
tions in the Court of the lowest grade competent 
to try it. Pazlur Rahim Abu Ahmed v. 
Dwarka Nath Chowdhupy, 30 Cal 453. 

Civil Courl-Jurisdiclion. 

I,*-- Jurisdiction of Cud Courts— Suit of a 
civil nature-*-Smt by Temple Committee against 
Temple servants for deck ration as to their light 
to have the services performed by others. 

The plaintiffs held the office of members ol the 
Committee of Management o! a certain temple 
mim a mnmi from Government and mccivei 


Civil Court- Jurisdiclion-Con<rf. 

annually a cei tain sura of money for defraying 
the expenses of certain kinds of religious worship 
in the temple. The obligation attached to the 
office was to get the worship performed by the 
hereditary offieeis or servants attached to the 
temple. Plaintiffs alleged that they failed to per- 
form the worship owing to differences among 
themselves with the result that the duties owing 
to the idol were neglected and the funds in the 
hands of the plaintiffs remained unexpended. The 
plaintiffs.therefore, asked for a declaration of their 
right to disburse the funds by getting the worship 
performed by a suitable person or persons in 
the event of the hereditary officers or servants of 
the temple concerned failing to perform it; and 
for an injunction to restrain those servants from 
obstructing the plaintiffs in the exercise of the 
right so declared. It was objected that the Civil 
Couit had no jurisdiction to try the suit in which 
the prayer was for a bare declaration of the plain- 
tiff’s right either to perform by themselves or 
to get performed certain religious ceremonies in a 
temple and there was no contest as to any right 
to property or to any office, Held, overruling the 
objection, that the plaintiffs were trustees of a 
public charitable trust holding moneys in their 
hands for disposal m a certain manner for 
certain defined purposes. An action 
would lie ag.amst them by the Advocate-General 
acting on behalf of the public to compel them to 
a due execution of their particular acts of duty. 
The obligation cast on them by the trust gave 
them a corresponding right to disburse the funds 
after getting the religious w^orship for which those 
funds were intended properly performed. Such a 
a light was not less of a civil nature though the 
funds were to be appropriated to religious cere- 
monies. The Court was not called upon 
to enter into the adjudication of 
any rites and cermeonies but only to 
decide the right of the trustees to fulfil the trust 
unhindered. ((1880) 5 Bom 82 ref ). Trimbak 
Gopal Parioharak v Krishna Rao Pandurunga: 
Krishna Rao PandurungvVisvanath Oopal 
Badre 33 Bom 3 « 7 ; 11 Bom L R 389 , 

2.— Salary earned bat not spent within Munici- 
p*ility-*Oiroumstanoos’ and property-Assessment,. 

'j’hp word ‘oireumstanoes' does not in any Way 
restrict the natural meanine; of the word ‘property’ 
as used in the seoiioa. The intention 
seems to be, on the ptber hand, to widen the scope 
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Civil Court- JurisdicHon-OoncZrf. 

of the section so as to make taxable what might 
perhaps bo not properly comprised under the 
term ‘property’ and at the same time ought not to 
escape assessment, e g voluntary payments to a 
priest. Oonseqaently, a tax levied on the whole 
income and not merely the expenditure incurred 
within the Municipality is proper. 
ChaimanofGiridih Municipality v Suresh 
Chandra Mozumdar. 

12 C W N 709; 7 C L J 631; 35 Cal 859. 

Civil Court order of 

See Small Cause Court, mof ussil. 

Civil Courts Acts. 

See (I) Bombay Civil Courts Act. 

(2) Bengal Civil Courts Act. 

(3) Punjab Civil Courts Act. 

(4) Oudh Civil Courts Acts 1871 A 1879. 

Civil Courts Act (XIV of 1869) 

1 — S. 13 — Subordinate Judges having same 
local jurisdiction — No assignment of business by 
District Judge- Effect-Ooncui rent jurisdiction. 

Where no order has been made by a District 
Judge under S. 13 of the Civil Courts Act assign- 
ing to each of two or more Subordinate Judges- 
having the same local jurisdiction the particular 
business to be done by each, the subordinate 
Judges must be taken to have concurrent 
jurisdiction. 

An application for execution was made and 
registered in the otSce of the Deputy Commis- 
sioner of Singhbhum and then forwarded by post 
to the Subordinate Judge of Singhbhum sitting 
at Puiulia. 

HelA ^ — That the Subordinate Judge had juris- 
diction to entertain the application. Chatur- 
bhuj Marwari v. A W Walker. 

13 C W N 265. 

2— S. 13— Execution, application for, where to 
be made— Transfer of jurisdiction — “ Court 
which passed the decree”. 

The expression ‘‘the Court which passed the 
decree” in a. 232, C. P. C., includes the Court 
which by reason of a transfer of jurisdiction has 
jurisdiction in respect of the subject-matter of the 
suit, S. 649, U. P. C., should, if possible, be so 
construed as to make it convenient to the par- 


Civil Courts Act (XIV of 1869) -•Oontd, 

ties to execute their decrees ;the decree-holders as 
well as the ludgment-debtors. Udit Narain 
Chowdury v. Mathura Pershad Mahati. 

12CWN859;35 Cal 974. 

3 — Civil Courts Act, Ss. 15, 18 and 19 — Act 
VII of 1887 ( Suits Valuation Act ). Ss 9 and 
21 — Valuation of suit— Suit for restitution of 
conjugal rights— Jurisdiction. 

A suit for restitution of con jo gal rights is 
not a suit which is of necessity excluded from 
the jurisdiction of a Munsif. The value of such a 
suit is, as a sale, the value which the plaintiff 
chooses to put upon it, provided that the suit be 
not unwarrantably undervalued or overvalued 
from improper motives. (31 Cal 849 diss. from; 13 
Cal.233; 18 Cal. 378; 5 Moo. P.O. 81;and4Moo. P. 
C , 374 dist; 15 All. 378, 10 All. 624;13 All. 320; 16 
All 286 and 8 Bom 31 ref to.). Zair Husain 
Khan v. Khurshed Jan. 1906 AWN 99. 

3 A L J 266, 28 All 545: FB. 

4— S. 17 — Grant of certificate — Order to find 
security— Practice. 

Where a Judge acting under S, 9 of the suo- 
cession Certificate Act, requires security to be 
fuT’nished by a person to whom a certificate of 
sucoession is granted, the amount of the security 
should be specified in the order and a time should 
be prescrided within which the security must be 
furnished. Semhle: that S. 8 of the Act cannot be 
applied to the case of a fixed deposit in a bank, 
such not being a ‘security’ within the meaning of 

S. 3 (2). Gulpaji Kunwar v. Jagdeo Prasad. 

1906 A W N 94; 28 All 477. 

5— S. 19 — Jurisdiction of Mnnsif in account 
suit — Valued within pecuniary limit — Larger sum 
found due — Practice — Procedure. 

In a suit for accounts and recovery of papers 
brought bf^fore a Munsif who had pecuniary juris- 
diction to try suits up to Bs. 1,000 in value the 
claim for recovery of papers was valued at Rs, 50 
and that for accounts at Bs. 150 with a prayer 
that additional Court fees would be paid for any 
amount to be found due in excess; after the 
prebminary decree the amount due was ascer- 
tained to be Bs, That the plaintiff 

cannot obtain a decree for a sum of Bs. X,OQ0 in 
excess of the limit of the MunsiC’s penuniary 
jurisdiction: that the plaintiff ou^t to be 
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Civil Courts Act (XIV of 1869) -Concii, 

upon to lelinqaish the excess and thus place the 
case formally within the pecuniary jurisdiction 
of the Oonrt of his deliberate choice or the Court 
may, in such a case, remit the excess or presume 
the excess to have been remitted. Goiap Singh 
Y. Indra Coomar Hazra. 

13CWN493;9CL J367. 

6— S. 21. Cl. (a) — Appellate Forum — “Value 
of the original suit” — Mesne profits, past and 
future— Test— Value as stated in plaint or as 
found by Court-Interest. 

Pe/ Full Bench.-^lxi a suit filed in the Sub- 
ordinate Judge’s Court for possession of land and 
mesne profits which was originally valued at a 
sum below Rs, 6,000 but in which the whole 
amount actually found due, inclusive of mesne 
profits payable by the defendant to the plaintiS 
is over Rs. 5000 an appeal lies to the High Court. 
Per Moolierjee J.— Only if the amount is accepted 
by the plaintiff and additional Court fee be paid 
under S. 11 of the Court Fees Act, 

Per J/w/iferJce J:— The forum of appeal de- 
pends not upon the value as adjudged, but upon 
the value as accepted by the plaintifi after ad- 
judication, i.e.wher^ the Court allows him a larger 
amount than what is tentatively claimed, he 
adopts the increased amount as the value of his 
claim, and in the other instance, that is, where 
the Court allows him a less amount, he still adher- 
es to his claim in respect of the large amount 
stated in the plaint and seeks to enforce the 
same. Ijjatulla Bhuiyan v. Chandra Mohan 
Bauer jce. 11 C W N 1183, 

6 C LJ 255; 34 Cal 954. 

7 — Civil Court Act— S. 22 — Jurisdiction of 
J udge to transfer case remanded by High Court. 

The District Judge has power to transfer an 
appeal for hearing by a *S^ab(»rdinate Judge even 
after such appeal had been previously beared by 
him and has been remanded by the High Court 
fora fresh hearing. (16 W R 647; 23 Mad 314 dist. 
21 All. 230 diss. from.). Prankrishna Shaini v. 
Ktinja Behari Bas. (1908) 9 C L J 572. 

Civil Pro. Code riSSS) Amendment 
Act XII of (1879). 

Sc« C. P. C. (1882 j. 

Ciyil Ppo. Codes — Whether exhanstiye. 

See 0. P. 0, ISOS. 


Civil Pro. Code (1882) S. 20. 

1. — Ss. 20. Ill — Set of!— Same transaction— 
Sale of Mortgage decree free of incumbrance — 
Existence of prior attachment-Olaim for purchase 
money-Raising of attachment by vendee. 

Defendant executed an amanati receipt in fa- 
vour of the two plaintiffs, the contents of which 
were as follows: “That you keep in deposit with 
me Rs.7, 774-6-10 in order to pay off debts due to 
your Calcutta creditors on account of yonr joint 
business as well as to meet the expenses of your 
joint law suit, 1 shall return the said deposit mo- 
ney to you when you both will jointly demand 
payment from me of the said money in deposit.” 
(The rest of it provides for the payment of 
interest at a certain rate from the date of 
demand.) 

The amount mentioned in the receipt repre- 
sented the unpaid balance of the purchase money 
of mortgage-decree sold by the plaintiffs to the 
defendant, on the same day, free of incum- 
brance. The decree, however, had been already 
attached by some creditors of the plaintiffs. In a 
suit brought by the plaintiffs on the basis of the 
amanati receipt to recover the amount of deposit 
with interest, the Defendant claimed to set off a 
sum of R9.6, 289-12-5 paid by him to release the 
decree from attachment, the payment having 
been made at a time when a second mortgagee of 
the property recovered by the decree applied for 
execution of a decree obtained on his mortgage by 
sale of the property. In support of his claim the 
defendant adduced evidence to prove (1) that 
the deposit was m^de as a security for the release 
of the decree from attachment, and (2^ further 
that there was an oral agreement between the 
parties that on plaintiffs failing to pay off the at- 
taching creditors, the Defendant would be at liber- 
ty to make the payment out of the deposit. 

Mdd, that the defendant was entitled to the 
set off claimed. 

(1) beoaase, having the right to compel the 
plaintiffs to pay off the claim of the attaching 
creditors, Defendant had been forced to pay it ofi 
himself tn order to save his own interests under 
the purchased decree from the second mortgage. 

(16 W B 64S). 

(2) because, the payment was made on the 
plaintiff’s behalf and they had the benefit of it. 



' * . u, 


t. 

f 

1 




Notes.— Ref : 34 Cal 97. 

3 — Section 20— Staying proceedings, grounds 
f(5x— Civil Procedure Code (Act XiV of 1882), 
Section 20— Analogous suit instituted elsewlicie- 
Plaintiff not party thereto. 

Plaintiff having obtained permission to sue in 
forma pauperh in the Court ot the District 
Judge, Fero/.epore, for certain property which he 
claimed as heir of one B. L , ^instituted his suit 
in the Court. Application was thereupon made 
to the Court under Section 20 of the Civil Proce- 
dure Code to stay proceedings on the ground 
that one of the defendants in plaintiff’s suit was 
at the time suing certain of his co-defendants in 
the Umballa Court for part of the property com- 
prised in plaintiff’s claim. It was admitted that 
plaintiff had not been made ( and he was not 
necessarily ) a par^y to the latter suit. The Dis- 
trict Judge granted the application on the 
grounds that “all the property claimed at Umballa 
was included in the present suit; that plaintiff 
though not a party to the Umballa case would 
probably be made one now, that the Umballa case 
had been pending some time and much evidence 
had been taken, and that the points for decision 
In both cases were the same,” 

Meld, that, as the jurisdiction given by Sec^* 
iUpP 10 o| tine Oivy procedure Code pf an 


See (1) Jurisdiction of Civil Court — Reve- 
nue Courts — Orders of Revenue 
Courts, 

(2) Rules made under Acts. 

C. P. C. (18 82)8.257 A. 

See Compromise — Compromise of suits un- 
der Civil Pro, Code. 

4f — 5. — ^Agreement by which decrees are 
modi lied — Guarantee by which a surety who 
pays judgment debt is to be indemnified. 

S. 257 of the Code of Civil Procedure is ap- 
plicable only as between parties to the decree. 
Yella V Munisami. 6 Mad 101. 

Notes,— Ap: 11 All 228. Fol: 13 Bom 671. 
Ref; 19 Mad 230; 6' Bom LR 344; 28 
Bom 383. 

6 —8. 25 7A — Arrangement to pay decree by 
instalments. 

The decree-holder and judgment-debtor 
of a decree filed a petition (sulehnamaj lu the 
Court executing the decree, praying that the 
Court would sanction an arrangetnent 
for the payment of the decree hf 
and enhancin| t|ie rat# o# Interest^ 
by the §mAM 
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Civil Pro. Code C1882) S. 20 ^Gontd, 

(3) and because, the claim for re- payment of 
the deposit and the payment made to release 
the decree were so connected together as to form 
parts of the same transaction. 

Khetsidas Agf awala v Shib Narayan 
Mur'da. ^ ^ W N 178. 

2.— 0 P C S. 20 (1882)— Of High Goiut to 
restrain suit in Presidency Small Cause Court- 
Admission of set off by plamtiff-Suit by defendant 
in Small Cause Court-0 P C Ss.20 and 111. 

A filed this suit against B to recover Bs,3421- 
16-3 alleged to be due on account stated on ac- 
count of business dealings. He admitted a debt of 
Rs.621-14-3dueby him to Bona diffeient ac 
count. B on the same day as A’s suit was filed, 
instituted a suit in the Presidency Small Cause 
Court to recover the said Ils.621-14-3. 

Reldy that this Court has jurisdiction to res- 
train the Presidency Small Cause Court from pro- 
ceeding with B’s suit. R S Han v Grosser. 

9 C W N 748. 


Civil Pro. Code (1882) S. 2Q-Goncid. 

exceptional character to be exercised cautiously 
and only upon very clear cause shown the sole 
test under that section being whether “the Court 
is satisfied that justice is more likely to be done 
by the suit bemg instituted in some other Court” 
and theie being no mention of convenience or 
expediency, the mere fact that the points for 
decision in both cases might be analogous was 
not 'sufficient reason for holding that justice was 
more likely to be done by compelling th# plain- 
tiff to sue in the other Court, especially in view 
of the facts that plaintiff bad not been made a 
party to the suit at Umballa and that the value 
of the property claimed by plaintiff at Ferozepore 
was considerably larger than of that in suit at 
Umballa. (4 C L 11 282, distinguished; 13 Bom 

178, cited ). Kheta v Ganga Ram 

P R 8 of 1894. 

C. P. C. s. 27. 

Sec (1) Civil procedure Code, 1882, s.257A. 

(2) Civil Procedure Code, 1882, s.258. 

C. P. C. s. BO. 
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ment. Mdd that the ’^sulehnama” was within s, 
I 257 A of the Civil Procedure Code, and the decree 

^ might be executed in accordance with the pro- 
visions. Site Ram v Dasrath Das. 

5 AH 492. 

■ 

f Notes.—Fol: 11 All 228. Dist; 19 All 186, 

Ref- 12 All 571. 

7. — S. 257 A — Bond for satisfaction of ludg- 

; ! ment-debt without sanction of Court. 

the father of the plaintiff, obtained two 
! decrees: one against the defendant A and his 

, father, and thfe other against A’s father alone, 

and in satisfaction of these decrees obtained a 
bond without the sanction of the Court, and 
: brought a suit to recover the sum due under the 

said bond. Meld that the bond was void under 
the second clause of s 257A of the Civil Proceduie 
Code (Act XIV of 1882), Ganesh Shivrani y 
A bdul Beg. 8 Bom 538 

I Notes:— Diss; 11 Cal 671. Not Fol: 16 Cal 

S 604. Fol: 16 Bom 419; 18 All 479. Dist 

5 25 Bom 252. 

8, -— Amount found due— Increased by agree- 
ment. 

A decree for sale under a(‘ction 88 of Act IV 
of 1882 can only be executed for the amount de- 
creed or found in account to be due, and the 
order for sale cannot, except with regard to any 
additional costs which may be provided for by s. 
94, extend in any way the liability of the judg- 
^ ment-debtor or his propeity under the decree. 

I (5 All 492 distinguished). Kashi Prasad v 

r Sheo Sahai. 19 All 180, 17 W N 12. 

Notes.— Ref: 19 All 205. Dist: 10 C L .T 91. 

9. — S. 257A-Agreement or adjusting satisfying 
I decree-Mortgage-bond in satisfaction of decree— 

Sanction of mortgage by Couit- Sufficiency of 
I sanction. 

I 

Where mortgage-bonds were passed for debts 
due on decrees, and the execution of the bonds 
( which had been sanctioned by the Court) and 
t the ainoun*‘8 for which they were passed were 

oertifi^^^d to the Court, and the Court recorded 
the adjustment without objection, and the 
decrees by reason of such adjustment became 
incapable of execution, --Eeld that sufficient had 
been done by the Court to satisfy the req^uire- 

IT 0. C. 91 


Civil Pro.Code (1882) S 257 k-Omtd. 

mcnta of s. 257A of the Civil Procedure Code 
(Act XIV of 1882), although no formal sanction 


had been recorded. 

Krishna Ramaya Naik v. Vastidcy Vcnka- j! 

tesh Pai, Vasudev Venkatesh Pai v Mhatti. i; 

21 Bom 808. | 

Notes.— Con: 25 Bom 262. Ref: 4 Bom L R k 

587; 9 0 W N 923; 9 Bom L R 274. Dist: i 

4 Bom L R 587. - 

I 


10.- S. 267A-J udgment-debt— Sanction of Court 
—Contract void— Principal— Surety, 

An agreement entered into to pay interest 
not awarded by a decree in addition to the sum 
decreed without the sanction of the Court which j 

passed the decree is void under a. 267A of the t 

Code of Civil Procedure, Act XlV of 1,582, so far I 

as it operates in satisfaction of the judgment-debt. j 

When the void part of an agreement can be pro- 
perly separated from the rest, the latter does not ‘ 

become invalid; but where the parties themselvei ' 

treat debts— void as well as valid— as a lump 
sum, the Court will regard the contract as an i 

integral one and wholly void, upon which neither i 

the principal nor the sureties can be sued, ! 

Davlatsing v Pandtt 9 Bom 176. 

Notes.— Diss. 11 Cal 671. Not Fol: 16 Cal 
504. Fol: 5 Bom L R 672; 15 Bom 419; 

18 All 479. Dist; 25 Bom 259. Ref: 28 ! 

Bom 62. ;j 

11— S. 257 A— Adjustment of decree out of 

Court — Instalment bond— Consideration. I 

S. 267A of 0 P Code gives no effect toagree- 
mpnts betw^een judgment-debtor and decree-hold- 
er for extending time for execution of the decree, 
without consideration and without the sanction 
of the Court. It does not prevent the parties 
from entering into a new contract for the pay- 
ment of the decretal amount by instalment or 
otherwi-^e. Jhabar Mahomed r Modan 

Sonahar. xi Cal 671. 

Notes:— Not Fol- 11 Bom 6 F B; 16 Bom 419; 

16 Bom 618. Fol: 16 Cal 604. Dist; 20 Cal 
82. Ex; 12 Mad 61. Ref: 17 Mad 382; 2 M 
L J 221; 21 Bahi 808; 22 Bom 693 F B; 26 
A11317FB;7CL J543«36 Cal 870« 

12 C W N 674; 6 A L J 726 

12— Execution of Decree-Civ Pro Oodel882 

88. 267A. 210. * 
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Civil Pro.Code (1882) S 2574 Oontd. 

The paities to a decree for mou^y, <Uted the 
Idth July, 1871, entoied into a compromise where- 
by in lieu of a portion of the demetal money the 
decree-holder was placed m possession of certain 
property, and the remainder of the decretal 
money was to be paid by fixed annual instalments 
and, in case of default in the payment of any 
instalments, it was agreed that the entire amount 
should become immediately realizable by execu- 
tion of the decree. On the lUb December 1882, 
the decree-holder alleging default m payment of 
the instalments, applied for execution of the 
compromise. 

Held that such an agreement could not be 
treated as an instalment-decree, and, as such, 
capable of execution. Ramlakhan Rai v 

Bakhtaup Rai. 0 023. 

Notes:— Ref: 11 All 228. 

18 0 P 0 y. 257A — Adjustment of decree out 
of Court Instalment-bond — Consideration — Exe- 
cution of decree—Rightof suit. 

Where the benefit of a dfcree is given up and 
in consideration of it a bond is executed, it can- 
not be said that the bond should not be the 
foundation of a fresh suit. The bond is not void 
as an agreement failing under s. 257A of the 
Civil Procedure Code. Such an agreement is void 
only as far as it affects the light to execute the 
decree,(12Mad. 61,11 Calc, 671, and 16 Calc, 
604, followed ) Juji Kamti y. Annai Bhatta 

17 Mad 382. 

Notes.— Ref; 21 Bom 808, 22 Bom 693 E B, 
25 All 317 E B; 7 C E J 6t3 = 3.5 Oal 870=12 0 
W N 674. Not Eol 26 Mad 19; 12 M L J 113. 

14 S.267A-Settlement of decree without sanc- 
tion by giving promissory note payable on demand 
—Note Renewed from time to time— Suit on note. 

^ On the 4th December 1889, the plaintiffs ob- 
tained a decree against the defendants for Rs. 
941. The decree was made payable in eight days 

i. e, on or before the 12th Dec. 1889. On the 9th 
Dec. 1889. i. e., before the decree was capable of 
execution, it was settled by the defendants^aying 
Rs. oOO in cash and passirg a promis'<ory note, for 
Rs. 341 payable on demand and carrying interest 
at 3 per cent per mensem. The decree was satis- 
fied and banded over to defendants, and plain- 
tiffs also endorsed the summons to that effect, 
That compromise was not gancioned by the Court, 
0^ Pfc JToyember §1 llii 


Civil ProXode (1882) S 257A -Oontd, 

4th November 1895, the plaintiffs made up their 
account with defendants and obtained new 
promissory notes from them for the amount found 
due in renewal of the note passed in 1889. The 
present suit was brought on the note passed on 
the Ith November 1895, which was for Rs. 816 
and carried interest at 3 per cent, per mensem. 
Held that the note sued on fell within the purview 
of s. 257A of the Civil Procedure Code, and was 
void and unenforceable under the provisions of 
that section. The consideration for the note given 
in 1889 was the agreement of the plaintiffs to 
accept it in satisfaction of the decretal balance 
due to them. If that agreement was void the note 
given for the void consideration was void also. 
The note was not in fact the agreement, but was 
given m performance of thp agreement. Hecfa 
Nema y. Pestonji Dossabhoy. 22 Bom 698 

Notes.— Dist: 25 Bom 262. Diss: 26 All 317 
E B. Eol: 27 Bom 96. Ref: 28 Bom 62: 9 
Bom L R 950; 295; 31 Bom 562. 

15 — C PCS. 267A-An agreement entered into 
by a judgment-debtor with a decree-holder to pay 
the amount of a havala given in settlement of a 
decree without the Court’s sanction held to be void 
under paras 1 and 2 of s.267A,Oivil PiocedureCode. 

Vishnu Vishwenath v. Hut» Patel. 

P J (1888) 60=12 Bom 499. 

Notes.— Not Eol: 16 Cal 604. Eol: l8 All 479. 
Dist: 25 Bom 252, Ref: 21 Bom 808; 23 
Bom 502, 28 Bom 62. 

16— C P C S. 257 A— A decree for 

redemption, under Act XVll of 1879 
was made and, subsequently, modified, 
on the 23icl September 1882, by the special Judge. 
The deciee directed payment of the amount, with 
costs, within seven months On 3rd October 1886, 
the parties entered into an agreement, extending 
the period of payment to five years and applied 
to the subordinate Judge to sanction it on the 
18th February 1888, when execution of the decree 
was time barred. i/<gZ^,that the agreement requir- 
ed the sanction of the Court under s. 267 A, 
Civil Procedure Code and could not then be 
sanctioned. Naru V, China Bhoi^le 

P J (1888)188=18 Bom 64. 

17— CP 0 S. 257 A — Agreement for tf^nie 
for satisfaction of judgment-debt, without 

tion of the courtr-lUegal contract— Contract. 
s, 33— Consideration, i * 

An ingWoent mada |il| 

to laf ^ t 
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Civil Pro.Code (1882) S.257A -Gonid, I 

tiff accepted abend executed jointly by the defen- 
dant and his father making both of them hablo 
for the amount at the rate of 1 0^ percent. A suit 
was brought on the bond. The detendauts pleaded 
that the bond was void unaer s. 257- A 0 P 0 
and S.23 of the Contract Act and consequently the 
suit could not he. Held, that s. 257 A OP Code' 
was not applicable. The section is intended to 
prohibit the enforcement of an agreement of 
the kind mentioned therein made without the 
sanction of the court, but the section was not 
intended to take away the right of the parties of 
entering into a fresh contract, either for the pay- 
ment of the iudgment-debt or for the payment 
of a sum larger than that of the decree, if it is 
for a proper consideration, [t cannot be said that 
because satisfaction of a decree was not certified 
to the court there was no consideration, l&eld 
also that the bond was not vo’d under s.23 Contract 
Act and the consideration is a lawful consider- 
ation Hukum Chand Oswal v Taharunne- 
ssa Bibi. 16 Cal 504. 

Notes;->Dis8; 18 All 435; 26 Mad 19. Not B’ol. 
12 M L J 113. Fol: 17 Mad 382; 23 B )m 
394, Kef: 16 Bora 618; 21 Bora 808; 22 
Bom 693 F B; 25 All 317 P B; 7 G L J 
543=36 Cal 8?0=12 OWN 674; 6 A L 
J 726. 

18 — 0 P C S.257A-Agreemcnt not to execute 
decree— Execution— Breach of contract-Suit to 
recover damages. 

The provisions of s. 214 of the Civil procedure 
Code are no bar to a suit to recover damages for 
breach of a contract not 1 o execute a decree. 

Hanmant Santaya Prabhu v Subbabhat. 

23 Bom , 394. 

19 — S, 257 A of the Civil Procedure Code 
relates only to judgment debts which are still 
enforceable. Shripatrav v. Goyind Napayan 

P J (1889) 361=14 Bom 390 

Notes.— Ref: 26 AH 36. 

20— Civil Procedure Codes 267A -Amendment 
Aot(yn of 1888) s.27-Ad]U8tmeot of a decree, suit 
upon— Agreement to extend time for enforcing 
decree by execution,— 

On the 16th July 1586, 8, obtained a decree 
against K for EsJlS with costs. On the next 
day E paid S Rs 200 in part satisfaction of the 
deeree^ Apd induced K to accept a bond by Which 


Civil Pro.Code (1882) S.257A -Contd, 

he (*) gave up the costs, and by whmh K was to 
pay the balance of the decree with interest at the 
end of eight months. S sued upon the bond. K. 
contended that the bond was void under s. 267 A 
of Civil Procedure Code, and that the suit would 
not lie Held that the suit would lie. Since 
amendment made in s. 258 by Act YII of 1888 
such payments or adjustments may be recognized 
by a Civil Court, exeptwhen executing the decree 
and, therefore, a suit based upon such a payment 
or adjustment should be admitted. The conclud- 
ing clause of s. 258 has no direct bearing on s. 
257 A, as it relates to a different subject-matter. 

Whether s. 257 A relates exclusively to 
agreements to extend the time for enforcing 
decrees by execution, as ruled by the Calcutta 
High Oouit, or is applicable to all agreements 
according to the view taken by the Bombay 
HighCourt ’ (11 Calc 671; 1881 P J 315; 8 
Bom, 658; 8 Bom. 300 and 9 Bom 176 referred), 

Swamirao Narayan Deshpande v Kashi- 
nath KHshna Mutalik Desai. 15 Bom 419. 

Notes.—Ref: 26 All 36. 

21— C P C S. 267 A — Agreement to give time for 
the satisfaction of a judgment-debt— Agreement 
not enforceable without sanction by the Court. 

S. 257 A of the Civil Procedure Code, when 
it provides that -‘every agreement to give time 
for the satisfaction of a ju'’gmenfc-debt shall be 
void” unless made for consideration and with the 
sanction of the Court, etc., does not make such 
agreements illegal, in the sense prohibited by 
law. It only pi events such agreements being 
enforced in a oourt of Law. Where such 
an agreement to give time, never sanctioned by 
the Court as required by s. 257A, formed part of 
the consideration for a bond, and had actu- 
ally been enjoyed by the obligee of the bond,— 
Held that such consideration, not being in its 
nature illegal, and not having as a fact failed, 
there was no reason why the obligor should not 
enforce the terms of the bond. Bank of 

Bengal v Vyabhoy Ganji. 16 Bom 6lB. 

Notes.— Dist; 25 Bom 252. Fol : 6 0 W N 
27. Bef; 31 Bom 562; 21 Bom 8Q8; 6 Rom 
L R 344 ; 28 Bom 383 ; 9 Bom L R 900* 
7 U L J 54.3=: 36 Oal 870 -*12 OWN 674 
9 Bom L E IHgO Appl: 33 Bpm 7Q8, 

22. -Alteration of decrea— PeJr 0. J 

An agreement sahotionedpn^ 
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be ticated, without anything more, as a decree of 
the Comt and cannot operate as an order under “5. 
210, though an order unaer s 210 would operate 
as a sanction under a 257 A, Gandharap 

Singh y. Shcodarshan Singh. 12 All 571; 

10 W N 197. 


2S. — Agreement with the sanction of the 
court~Enforcement of the agreement in execution. 

Parties to a decree agreed with the sanction 
of the court under s. 257A, C P Code that money 
due under the decree should be realised as in 
•xecution of the decree rather than by a separate 
suit. 


The agreement may be enforced in execution. 
The court which would try a regular suit brought 
upon the agreement is the same court which 
would execute the decree to enforce its own 
terms. Sadasiva Pillai v. Ramalinga Pillai 
5 B L R 383=24 W R 193 relied on, 
Thakoor Dyal Singh v Sarju Pershad Misser 

20 Cal 22. 


24.— The provisions of s. 257 A of the Civil 
Procedure Code do not include within their 
scope an agreement between a Judgment-credi- 
tor and a person other than the Judgment-debtor 
where by such person in consideration of the 
postponement of execution of the decree against 
the judgment -debtor undertakes to pay to the 
judgment- creditor a certain sum of money. Kesu 
Shiyram Marwadi v.Gcnu Babaji Powar. 

P J (1898) 374=23 Bom 502. 


Notes.— Ref: 6 Bom L R 344; 28 Bom 383; 
7 0 L J 643 = 35 Cal 870=12 OWN 
674. 


25. — S. 257 A, Civil Procedure Code, applies 
only as between the parties to a suit or decree, 
and does not affect a bond executed by a son of 
the judgment-debtor to a son of the judgment- 
creditor. Ramji y. Mahomed. P J (1889)90 

=13 Bom 671. 

Notes.— Ref: 19 Mad 23U, 23 Bom 502; 6 Bom 
L B 344; 28 Bom 383. 


26— Two plaintiffs got a decree in their fa- 
vour for partition of family property. One of the 
plaintiffs died before the execution of the decree 
and a question arose between the surviving plain- 
tiff k one of the defendants as to ths devolution 
of the deceased plaintiff’s interest & it was (deci- 
ded in favour of the surviving plaintiff. The con- 


Civil Pro.Code (1882) S251k-Contd, 

tending parties ho^^ever entered into an agree- 
ment, which set out that some portion of the 
land going to the share of the deceased plaintiff 
should be given to the defendant. This agree- 
ment was not however certified to the court. The 
surviving plaintiff got his decree executed & sub- 
sequently refused to abide by the agreement. 
The defendant thereupon filed a suit praying in 
the alternative for possession of the land award- 
ed to him for damages 


Held, (1) that plaintiff’s claim for the land 
was not maintainable, (2) that the claim for da- 
mages for breach of the agreement was main- 
tainable, Krislmasamy Ayyangap y Ranga 
Ayyangai?. 20 Mad 309. 


Notes. — Dist: 16 M L J 64, 


27.— S. 2.57A — Agreemeut for satisfaction of 
judgment- debt. — 


A money-decree was passed against a zamin- 
dar by the High Court in 1883, and it was trans- 
ferred to the District Court for execution. The 
decree-holder attached and prepared to bring to 
sale certain villages of the judgment-debtor. 
These villages were included in a mortgage subse- 
quently executed by the judgment-debtor in 
favour of third parties. Both before and after the 
mortgage the decree-holder received from the 
zamindar certain sums in consideration of his 
agreeing to postponements of the sale; also it 
was agreed between them at a date subsequent to 
the mortgage that interest should be computed 
at a higher rate than that provided by the 
decree. Subsequently the decree-holder sought 
to bring the land to sale, and in computing the 
amount then due gave credit for none of the sums 
so received and calculated interest at the enhanced 
rate. The mortgagee objected that the compu- 
tation was eiioneous in both these respects,- and 
the District Judge upheld his objection. The 
judgment-debtor took no part in the contest. 
Held that the District Court, not being the 
Court which passed the decree, had no power to 
sanction the agreements under s. 257 A, and that 
the decision was right. Paramananda Das v 
Mahabcejp Dossji 20 Mad 378. 


Notes.- Eol: 24 Mad 689. Ref: 17 M R J 32R 


^ 2 8 »— Agreement to give time to I 

debtor— Agreeini|nt not sanefiofited #i|/J 
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A iudgment- debtor a«?ked for time to pay 
the decretal amount. The decree-holders agreed 
to give time on condition that the Judgment- 
debtor gave them a hundifor Rs 1,500, that sum 
representing a portion of the decree-holder s 
claim which had been dismissed as baried by 
limitation. The judgment-debtor gave thehundi 
but the sanction of the Oourt was not obtained ^ 
k) the transaction « In a suit by the decree- 
holders to recover the money secured by the 
hundi given under the circumstances mentioned 
above, it was held that the transaction was one 
contemplated by s. 267 a of the Code of Civil 
Procedure, and that, as it had not been made 
with the sanction of the Court, it could not be 
enforced and the suit should be dismissed. 
(16 Cal, 504, dissented from.). Dan Bahadur 
Singh V Anandi Prasad. 18 All 435. 

Notes.— Fol: Id All 479. Dist; 2 A L J 683 = 
(1906) W N 57;25 All 317 F B. Ref: 22 Bom 
693 F B. 

29, — Agreement as to payment of decretal 
money— Void agreement.— 

An agreement between the decree-holder and 
the judgment-debtor for the satisfaction of a 
decree by which any sum in excess of the decre- 
tal amount is payable, and which has not been 
sanctioned by the Court which passed the decree, 
cannot be made the basis of a subsequent suit 
(18 All 435, 8 Bom., 538, 9 Bom 176, 17 Bom 499, 
15 Bom 419, referred to.) Dalu Malwahi v. 
Palakdhari Singh 18 All 479. 

Notes — Dist: 26 All 317 F D. 

30. — S. 257A— Agieement foi the satisfaction 
of the decree without the court’s sanction. 

Agreement for the satisfaction of a decree 
without the sanction of the court under s. 257A 
is void but if it is sanctioned, it may be carried 
out in execution. Durga Pr* sad Bancrjee y. 
Lalit Mohun Singh Roy. 25 Cal 86. 

31 — 32.— 257- A— Repeal— Effect on S 13 (c), 
Act XVII of 1879. 13 Bom h R 508. 

33.— S. 257A- — Application of— Essentials 
for:— 

It is essential that there should be a subsist- 
ing decree capable of being executed in order to 
make 8* 267-A, apply to a case; and whece the 
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decree itself has been adjusted as such, S. 267 A 
is not applicable (F B), Per C J and Blair J 
6emhl(\— An agreement, made in contravention 
of S. 257 A, is void only in execution of the 
decree and not for all purposes. ( 22 Bom 
693, 27 B 96 dissented from 18 All 436; 18 All 

179 distinguished.) Lalji Singh v Gaya Singh* 
1903 AWN 45=25 All 317. 

Notes.— Pol: 32 Cal 917 =9 OWN 1004; 2 
AL J 683= (1905) W N 57; lAL J 
390:Ref:7 0LJ 543 = 35 Oal 870=1.8 
OWN 674; 6AL J 726. 

34— O.P.C. (1882) S.257A-Limitation Act Ss.l9, 
20 —Estoppel — Execution — Mortgage — Decree for 
payment by instalments— Default— Order abso- 
lute— vSubsequent receipt of instalments-No sanc- 
tion under S. 257A, (J P. C. — Limitation. 

A mortgagee decree-holder who puts an end to 
I the payments by instalments provided for in the 
decree on the first default and obtains an order 
absolute cannot afterwards call in aid any future 
payments that might have been made, as pay- 
ments in the instalment terms provided for in 
the decree. He may rely upon such future 
payments if he can under Ss. 19 and 20 of the 
Limitation Act or as payments in virtue of a sub- 
sequent agreement if the requisite sanction had 
been obtained by him under S. 267-A, C. P. C., 
and not otherwise. Bhagwan Das v Janki, 
1905 AWN 268=28 All 249= 

2 A L J 828. 

, 35-0. P. C. (1882) S. 257-A— Mortgage bond 

superseding decree — Increased rate of interest, 

A bond given to the decree-holder in a full 
settlement of the due amount under a simple 
money decree, so that the decree ceases to be cap- 
able of execution or enforcement thereafter does 
not infringe the provisions of S 257-A. C. P. 0., 
even though it provides for the payment of a rate 
of interest higher than that allowed by the de- 
cree and thus amounts to an agreement to pay a 
sum in excess of that due or to accrue due under 
the decree. (25 All 317 F B followed. ) 

Bindraban v Axigad. 1 A L J S90. 

86-(Aot XIV of 1883, s. 267 A.)- Sanction 
of Court — Mortgage executed without permis- 
sion to discharge the decree— Agreement upheld. 





14§l DESAl’a aJMT. OlVIL DIGKST. 1811-1912. 


1452 


Civil Pro.Code (1882) S.257A ^Contd, 

Where parties without the sanction of the 
Court enter into an agreement, the effect of 
which is not merely to suspenci but to discharge 
the decree, the agreement so made does not offend 
against the provisions of section 267 A of the 
Code of Civil Procedure# (26 All 317. Fol; 18 All 
m, Bist). Mahafaja of Vizianagram v 
Niranjan Mtikcrjee. 2 A L J 683= 

AWN (1905) 57. 

37- — S. 257-A— Decree-Satisfaction — Agree- 
ment-Agreement to give time. 

The agieement, contemplated by the first 
para of S. 257-A, of the Code of Civil Procedure 
18 one which merely suspends and does not des- 
troy the rights of execution consequent on the 
decree: sucb an agreement n termini implies 
that there has been no actual satisfaction but 
merely a stipulation for a future satisfaction. 
Tukaram V Anantbliat. 2 Bom LR1012; 

25 Bom 252. 

Notes.— Ap: 26 Mad 19; 25 All 317 F B. 
Dist: 27 Bom 96. Fol: 12 M LJUS. 
Ref: 28 Bom 62 ; 31 Bom 652 ; 9 Bom L 
R 950 ; 7 0 L J 643=36 Cal 870= la C 
W N 674. 

38— 0. P. C. S, 257 A— Decree — Satisfaction- 
Mortgage— Sanction of the Court. 

Where a decree is satisfied by taking out a 
mortgage deed, which make^^ provision for fnrture 
interestover the amounc, such mortgage to be 
Talid must be made with the sanction of the Court, 
under S. 257-A (2) of the Code of Civil Procedure. 
Bhanram v Ganpat. 4* Bom L R 872= 

27 Bom 96. 

Notes.— Diss : 26 All 317 F B. Ref : 28 
Bom 62. 

39—0. P. 0. (1882) S.267 A-Decree-Satisf action. 

In full satis%ction of a decree which was for 
Bs. 529-10-0 and which awarded no interest, de- 
fendant executed a mortgage agreeing to pay 
Rs. 500 within three months from the date of 
the bond. The bond also contained a provision 
that if the sum of Bs. 600 were not so paid, inter- 
est at Ra. 1-8*0 per cent, per month should run 
on it until payment. 

Held^ f 1) that as the sum to be paid was less 
tha^u the decretal amount the agreement so far 
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did not fall within para 2 of S. 257 A of the C 
P Code, 1882; (2) that the agreement to pay in- 
terest was void under para 2 of S. 257 A. of the 
Code ; but his provision did not vitiate the whole 
of the agreement. Bhagechand v Radhakisan. 

5 Bom L R 672=28 Bom 62. 

Notes.— Ref : 28 Bom 310 ; 383 ; 6 Bom L R 
62 ; 344. 

40— C. P. C. (1882) S. 257A— Decree-Satisfac* 
tion — Sanction of the Court. 

Where an agreement in satisfaction of a de- 
cree makes provision for interest, which carries 
the sum beyond the amount of the decretal debt, 
the provision for interest is void but the agree- 
ment is not thereby rendered void. 

Raichand v Naran Bhikha. 6 Bom L R 62; 

28 Bom 310. 

41 — C. P. C S. 267A— Decree— Satisfaction — 
Sanction of the Court. 

Where in satisfaction of a decree, relating to 
an ancestral debt, obtained against ''a Hinfct 
father, the father and his son, living in a jolnlfe 
family, execute an agreement for a sum in exodSH 
of the decretal amount, and no sanction of the 
Court is obtained to the arrangement, the agree- 
ment is void, under S. 257 A of the Civil Proce- 
dure Code, as against the father and also as 
against the son. 

The true test of the application of S. 257-A 
of the Civil Procedure Code is — Is the debt in 
question a judgment debt as to the person exe- 
cuting the agreement in the sense that it is bind- 
ing upon him 8 s if he were bound by the decree ? 
Govind V Sakbapam. 6 Bom L R 344= 

28 Bom 383. 

42 — G. P. 0 S. 257-A — Decree — Agreement 

for the satisfaction of the judgment debt in 
excess— Sanction of the Court— Agreement is void 
if made without sanction — The decretal debt in- 
cluded with other debts in a mortgage-deed 

Deed void only to the extent of the decretal debt 
— Contract Act (IX of 1872), S. 23. 

The plaintiff owed the defendant a judgment^ 
debt of Bs. 442-8-0 not bearing interest, which 
with other debts was incorporated in a mortgagt, 
the tot-al mortgage-debt being Bs. 2,500 the wholp 
of which bore interest. Sanction of the Cort, 
prescribed by S. ;967-A, of the C, 0, , W|^s trot 
obtained to this arr^ngeinenfet 
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MM, by Runell Asr. C. J. that the bond con- 
taint'd several and distinct promises made for one 
and the same lawlnl consideration, and if the 
lavr will not enforce the promise as to the decre- 
tal amount and interest thereon, still it can and 
will enforce the promises for payment of the 
other sums therein mentioned. 

Meld, by }5.eaton, J. that the whole mortgage 
was not void : but the decretal amount should be 
omitted from the principal of the mortgage-debt. 
The agreement in question was not * ‘unlawful” 
within the meaning of S. 2B of the Contract Act, 

1872. Bhagabai V Narayan, 9BomLR 950 

= 31 Bom 552. 
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45 — Civil Procedure Code Sec. 257 A 

— Agreement in satisfaction of judgment- 
debt, fiint to enforce — Previous sanction of Court, 
Sec. 257 A, Civ Pro Code, is a bar only to execu- 
tion proceedings in respect of agreements there- 
in mentioned and does not prohibit their enforce- 
ment by separate suit. Hurkissen Bass 

Serowgce v Nifoaran Chander Banerjee. 

6 C W N 27. 

Notes.— Ref: 26 All 317 P B; 7 C L J 643= 
35 Cal 870 = 12 -C W N 674; 25 Mad 244 
F B; Dist. 32 Cal 917 = 9 C W N 1004. 

46— Section 257 A— Money decree— Mortgage 
bond. 


43— C P 0 (1882) 8. 267-A — A sum in excess. 

An agreement entered into by a judgment- 
debtor to pay interest at a rate higher than that 
provided in the decree in consideration of the de- 
cree holder giving time to the judgment-debtor 
and not sanctioned by the court, is void under 
the provisions of S. 267 A. C. P. 0. and cannot 
he enforced by suit. (6 C W N 27 dist. 26 Mad 
19 and 26 All 317 ref. to.) Gopal Sahu v Bpij 
Kifihore Pcraliad. 9 C W N 1004= 

82 Cal 917. 

44. — 0 P C {lfc82) section 2.57 A — Agreement 
to pay decretal amount by instalments— Suit to 
enforce agreement, if maintainable. 

An agreement between a decree-holder and a 
judgment-debtor without the sanction of the 
Court whereby the former agreed to take the 
decretal amount by instalments, after allowing 
certain remission and where the latter executed 
a bond hypothecating certain property and 
which contained a stipulation that the decree- 
holder would be competent to realise the amount 
in execution of decree on default of payment of 
two consecutive instalments, can be entorc^d by 
a suit. The provision as to giving time to 
execute the decree is not illegal, though it may 
be incapable of enforcement for want of sanc- 
tion. (11 Cal 671 ; 6 L B R 22d ; 19 Cal 604 = 
12 Mad 61 ; 7 AU 124; 6 G W N 27; 17 Mad 382 ; 
16 Bom 618 ; 23 Bom 502 ; 26 Bom 262 ; 26 Mad 
19 ; 36 All 317 ref. to.}, Belchambers y 

Chssidra QhOM, 12 Q w N 


The defendant executed a deed of mortgage 
by conditional sale in the plaintiff’s favour, 
the consideration being, partly a judgement-debt 
and partly cash lent. Meld that the deed not 
having received the sanction of the Court which 
passed the decree was void under section 257 A, 
Civil Procedure Code. But as the satisfaction 
of a judgment-debt is not an illegal consideration, 
the plaintiff could recover the amount paid in 
cash. But he could not foreclose for this portion 
of the debt, for the agreement of mortgage was 
one and indivisible; and to allow the plaintiff to 
foreclose for a part of the debt would be to let 
him get for a part of the consideration what it 
was agreed he would get for the whole. He should, 
therefore, get only a money decree for the 
amount due excluding the judgment-debt. 

Pema v Burgoo. 2 G P L R 243. 

Sec 8 Bom 538; 15 Bom 419; 11 Cal 671; 

16 Cal 504; 18 Bom 618. 

47— Section 257 A.— Onus of proof of sanc- 
tion — Contract Act section 23. 

Under Section 257 A of the Civil Procedure 
Code when the sanction of the Court which 
passed the decree* to the execution of a bond was 
in question such sanction cannot be presumed 
until it was proved. According to all ordinary 
rules of evidence the onus lay on the party who 
asserted that the Court had given its sanction, to 
prove the assertion to be true. A note in the 
register of suits to the effect that the decree l^ad 
been fully satisfied does not raise a presumption 
that the Court accorded its sanction to a parti- 
cular agreement There is nothing wroiig ip the 
Court r^eing the question whether the bond or 
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the sanction ol the Court, which passed the decree. 

(16 Cal 504,- 12 Mad 61 referred to.) 

Nandkishore v Ganpat. 4 C P L R 148. 

48~Seotion 257 A. -Suit on unsanctioned 
agreement. 

A suit is maintainable when based upon a 
private agreement made out of court in satisfac- 
tion of a decree without the sanction of the 
court. Section 257A was intended simply to 
prohibit the enforcement of an agreement of the j 
kmd mentioned therein in execution of the 
decree. (6 Mad 101 ; 13 Bom 672; 1 5 Bom 119; 

16 Cd 504 referred to. 1 G P L E 70 explained.) 

Mt Chunna Bai v Kamaf Alt. 6 C P L R 133. 

49—0 P C (1882) S 257-A— Verification of an 
agreement under S. 267-A. necessary before sanc- 
tion of Court;. ATe/d that, as the decree-holders had 
not obtained the presence of the judgment-debtor 
in order to verify the agreement in Court, there 
was no such complete agreement between the 
parties as should have been sanctioned by the 
Court passing the decree after a period of more 
than eighteen months. Raja Nuneshar Baksh 
Singk V Raghuber Dayal 7 Ind Gas 337. 

50— G. P. G. S. 257 A— Agreement to pay by 
instalments— Decree holder to execute decree on 
default— Judement-deht, extinguishment of— 
Agreemeut without sanction void for all purposes. 
Where the defeneant agreed to pay the decree- 
debt by instalments and on default the decree - 
holder was to execute the decree. that it 

is an agreement to give time and therefore being 
void for all purposes, cannot be enforced even by 
a. regular suit. (16 Cal 504 dissented from), if 
the judgment* debt is extinguished as such by the 
agreement, it will be valid even without sanction 
and under S, 257-A cannot apply in such a case. 
(25 Bom. 252 fol). The agreement is void even 
though one of the parties to it was a legal repre- 
sentative of one of the judgment-debtors and not 
a party to the suit (17 Mad 383, commented upon.) 
Venkata Subramania Aiyar v Koran Kan- 
nan Ahmad. 26 Mad 19. 

Notes. — Ref: 35 All 317 F B; 7 G L J 543=35 
Gal 870 = 12 OWN 674. Fol: 32 Oal 917 
=9 C W N 10U4. 

51—0 P C S. 257-A— Agreement by person 
other than judgment-debtor or his representative 


Civil Pro Code (1882) snm^-Oontd. 

—Death of debtor— Representative not on record. 
Where the judgment-debtor was dead and no 

legal representative was brought on the record. 

an agreement made by a person other than the 
judgment-debtor or his representatives to pay 
more than the judgment-debt is not invalid, (28 
Bom 383 (387): 23 Bom 502, Fol.) 

Lod Goyinda Doss Krishna Doss y Pott! 
Naicken. 8 M L T 326. 

59 s. 257-A — E fleet of prohibition in— 

Failure to obtain sanction under— Bffect. 

9 M L T 487. 

53— ( 1882-8S. 257-A., 258 )— Sanction of 
Court— Absence of sanction, effect of —Altera- 
tion of decree— Entry of satisfaction. An agree- 
ment between the decree-holder and the judg- 
ment-debtor securing some additional benefit to 
the former does not become a part of the decree 
by sanction of Gourt, but can only be enforced in 
a separate suit. Without sanction of Court, such 
agreement is void and cannot be enforced either 
in execution or in a separate suit To hold that 
the section does not make it void for a separate 
suit is to defeat the very policy of the section 
which is intended to protect judgment-debtors 
from being coerced by threat of execution proceed- 
ings to submit to unconscionable extortion by 
the decree-holders and is also opposed to the 
clear terms of the section. A sanctioned agree- 
ment to give time for the payment of the judg- 
ment-debt operates as a stay of execution under 
S. 244. An agreement which adjusts the decree ia 
enforceable in a separate suit, even though sanc- 
tion has not been obtained if it does not secure 
the payment of any sum more than the amount 
payable under the decree. If the sanctioned 
agreement makes any sums payable towards the 
decree in any particular manner and payments are 
so made, such payment should be certified to the 
Court under S. 358; otherwise such payments 
will not be recognised in subsequent execution 
proceedings. The judgment-debtor can only sue 
for breach of contract if such payments were not 
given credit for. An application for sanction 
under S. 267-A is not a step in aid of execution 
and cannot furnish a fresh starting point of 
limitation for execution. Y enkatagifi Aiyar 
Y Sadagopachariar 14 M L J 359. 

54— Ss. 257-A, 210— Agreement to delay exe- 
cution— Sanctioned by Court— Efieot— Not td 
be resiled from— Necessity for fresh suit 

(1912)111 W 

f 





DESAl’S OENT, CIVIL DIGEST 1811-1912 1458 


Civil Pro. Code ( 1882 )- 0 '(>nif«?. 

S. 257A ^Oontd, 

55— Oivil Procedure Oode, S. 257 A s. 258- 
Execution of decree— Estoppel. — 

The parties by petition under s 259, Civil 
Procedure Code, informed the Court executing 
the decree, that part of the decretal money had 
been realiz<=‘d, and that they had agreed that the 
balance of the decree should be paid in two 
instalments, with interest at 8 annas per men- 
sem ; that in default of payment of the instal- 
ments on tbe due dates, intarest at 1 anna per 
rupee per mensem should be charged from the 
date of the agreement. Held, that in so fax as 
the agreement provided for the payment of inter- 
est in excess of tne sum due under the decree, 
it undoubtedly required the sanction of the Court 
under s. 257 A, Civil Procedure Oode. Held, that 
the sanction of the Court, under s, 257 A, should 
be given in terms and under circumstances to 
show that it had considered the propriety of the 
proposed compromise, and that it should state in 
such sanction that it regarded the consideration 
for which it had been made a reasonable con- 
sideration. Held, that no question of estoppel 
arises when the previous warrants of attachment 
either proved ineffectual or wer#» not executed. 
(AWN 1891 12 followed.) Jagan Natli v 
Shco Rattan. 1 0 C 71. | 

56 — S. 257 A — Agreement between decree- 
holder and judgrment-debtor and a third person 
not party to decree for sstisfaction of decree — 
Sanction of Court. — 

In a previous suit the plaintiff obtained a 
decree for a sum of money against »ub&e- j 
qu^ntly the defendants K. and R. who was no 
relation of K, executed a bond in favour of the 
plaintiff, accepted liability for the debt and 
agreed to pay it by instalments. In default the 
plaintiff was empowered to recover the debt from 
either debtor. On this bond the plaintiff sued 
the defendant for the recoveiy of his money. 
Held, that the bond was void and unenforceable 
against the parties to the decree. The terms of 
s. 257 A, Civil Procedure Code, appear to include 
within their scope an agreement between the 
judgment -creditor and a person other than the 
judgment debtor, whereby such person m consi- 
deration of the postponement of the execution of 
such decree against the judgment-debtor under- 
takes to pay a certain sum of money. Held, 
tlnrufoie, that the bond was unenforceable 
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against the defendant. Bankey Lai v. Eham- 
mi Begam. 3 0 C 165 

Dissented from in 4 0 C 284. 

57— S. 257A-Adjustment out of Court — Bond in 
satisfaction of decree. — 

A judgment-creditor after suing out execution 
took an instalment bond from the judgment- 
debtor in satisfaction of the decree, without the 
sanction of the Court which passed the decree. 

Held, that the bond was not void. By merely 
taking a bond tbe decree-holder does not agree 
to give time for the satisfaction of the judgment 
debt. He does not agree to anything at all. 
Pie merely acquires, or ostensibly acquires, a 
right against the obligor. Narayan v Baba. 

1883 P J 840. 

58- S.257A-The sanction, required f^r agreements 
under S. 257 A, should be applied for at least at 
the time when the agreements are made or with- 
in a reasonable time thereafter A year and 
five months held to be not such a time. 
Yesliavantnao v Keval 1887 P J 323. 

59— S 257A-Sanctlon-Satisfaction of decree. 

(Per Jardme, J.) Sanction though given two 

years later being neither appealed against nor 
set aside was binding. 

(Per Parsons. J.) Agreement for satisfaction 
of decree was really sanctioned at the time. Then 
both the parties applied to the Court that an en- 
doibement in terms of the agreement be made on 
the decre<^. The Court granted the application. 
Held, that this was sufficient sanction under S. 
257 A. Sakharam v. Bala, 1889 P J 251. 

60- C PCS. 257A-Parties. 

If the parties to the decree are not the same 
as to the bond passed in satisfaction of such de 
cree, S. 257A does not apply. 

Harakchand v. Totaratn, 1889 P J 270, 

01 C.P.C , 267A:— iTeZc?, the defendant 

whether he was or was not a co-parcener with 
his father at Hindu Law, not being a party to 
the suit against his father, the bond executed 
by bim (i e , the defendant) on which the pre- 
sent suit is brought is not void under S, 257 A, 
Harakchand v. Totaram, 1889 P J 377. 
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62— C.P.O., S. 257A— This section does not 
apply to a person iwho at the date of an adjast- 
ment is not on the board as a party to the suit. 

Adveppa v. Ahmed, 1891 P J 40. 

63— O.P,C , S. 257 A— Where mortgage-bonds 
(as sanctioned by the Court) were executed to 
satisfy the decrees, and the amounts for which 
they were passed exceeded the amount of the 
decree, were certified to the Court, and the Court 
recorded the adjustment without objection, and 
as the decrees by such certified and recorded 
adjustment became incapable of execution, heU^ 
that snificient had been done to satisfy the re- 
quirement of section 257 A. 

Krishna v. Vasudev, 1896 P J 167. 

64— C.P.O., S.257A-- A,greement to give time 
to judgment-debtor— *Sanction of “ Court which 
passed the decree”. — 

Eeld, that the words “Court which passed the 
decree” in Section 267A of the Civil Procedure 
Code mean the Court which passed the first de- 
cree, and not the Appellate Court, though they 
cannot be construed so as to include the Court 
which is executing the decree, unless that Court 
and the L,ourt which passed the decree are iden- 
tical. Chajju V. Gulab, P R 61 of 1886. 

65— C.P.C., S. 257A— Execntioa of decree 
— Court compelling decree-holder to grant time 
to judgment-debtor. — 

It is not competent to a Court executing a 
decree to compel the decree-holder to grant the 
judgment-debtor time to pay the judgment-debt. 
Even if the decree-holder himself agrees to give 
time, without consideration, and the judgment- 
debtor relies upon the agreement as preventing 
immediate execution, the Judge, under Section 
257A, Civil Procedure C:>d 0 , would be hound to 
hold the agreement void. Teja Singh v. Bhai 
Ghamanda Singh, PR 127 of 1886. 

66— C.P.Cm Sections 2.'»7A and 649— Agree- 
ment for satisfaction of judgmeiit-deht— Decree 
passed by Judicial Assistant Commissioner— 
Jurisdiction of District Judge to sanction such 
agreement after Judicial Assistant Commissioner’s 
Court has ceased to exist.— 

Where, after a decree had been obtained from 
a Judicial Assistant Commissioner, the parties 
in execution-proceedings entered into an 
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agreement for the satisfaction of the decree, pro- 
viding for the payment of the decree by instal- 
ments and that interest should be chargeable in 
case of failure to pay such instalments, 
that the Court of the Judicial Assistant haying 
ceased to exist, the sanction required by Section 
2o7A, of the Civil Procedure Code to give vali- 
dity to the agreement, could in accordance with 
Section 649 of the same Code, be granted by the 
Court of the District Judge, which had succeeded 
that of the Judical Assistant Commissioner, — 
Siddbu V. Ratnji Das, 25 P R of 1887. 

67— O.P.C., S. 257 A— Execution of decree — 
Payment by instalments — Agreement to give 
time for satisfaction of judgment-debt — Civil 
Procedure Code, 188 !3, Sections 210, 257A-Limi- 
tation Act(XY of 1887), 2ad Schedule, Articles 
175, 178, 179.- 

Appellant obtained decree against the respon- 
dents on the 3rd February 1888, and applied for 
execution thereof on the 25th October 1888. A 
warraut was directed to issue, but on the 27th 
November 1888, both parties put in a petition re- 
citing that an arrangement bad been made bet- 
ween them, by which the debt, was to be paid by 
instalments, and praying that the sanction of the 
Court might be given thereto. The proceedings 
were thereupon ordered to be filed, a separate 
order of even date being recorded in the proceed- 
ings that the property should remain under at- 
tachment but. not be brought to sale. On the 
8th April 1893, the appellant filed an application 
in which, after reciting the former arrangement, 
it was prayed that the respondents might be sum- 
moned with a view to recovery of the sum still 
remaining due, and on th« 5th July 1892 the ap- 
pellant again applied for execution by attach- 
ment of the judgment-debtor’s property. 

that the order of the 27th November 
1888 was not one falling under Section 210 of 
the Civil Procedure Code, inasmuch as the ap- 
plication leading to that order did not purport 
to be under that section, nor was it presented 
within the period of 6 months prescribed by 
Article 175 of the 2nd Schedule of the Limitation 
Act for the presentation of applications under 
that section. 

iThZrf, further, that the said order was one 
sanctioning “an agreement to give time for the 
satiafaotion of the indgTOent-f(e’ot ” witWn the 




■ji 


1461 OBBAl'S OEHT. Uivilj DIGESI! 18ll~l912. 1462 



S^'e (1) Deputy Commissioner of u&kyab. 




Civil Pro. Code (1882) -Oontd. 
S.257k-Oontd. 

meaning of Section 257A of the Civil Procedure 
Code, and that, as the mere sanction by the Court 
of an agreement under that section does not 
“alter” the decree, the decree to be executed was 
the decree, dated the 3rd February 1888, 

Rdd, also, that inasmuch as the applications 
of the 8th April 1893 and of the 5tb July 1895 
were applications for “execution or to take some 
steps in aid of execution”, th^y were applications 
to which Article 179, and not Article 178, of th^ 
3rid Schedule of the Limitation Act was appli- 
cable, and that consequently the decree of the 
3rd February 1888 was time-barred. (12 All 671, 
and 61 P R 1886, followed; 6 All 696, not follow- 
®^)« Nanak Chand v Anant Ram, 

Sj6PRof1894.. 

68— C.P.C., S. 257A — Mortgaire— Constrnc- 
tion of mortgage -deed— Satisfaction of judgment- 
debt— Uncertified adjustment of decree — Civil 
Procedure Code, 1882, Sections 267A, 258, — 

Plaintiff sued upon two mortgage-deeds, exe-, 
cuted on the 19th January 1890 and the 6th 
March 1890, respectively. 

In the case of the second mortgage.of the con- 
sideration money of Rs. 1,800, Rs. 1,000 were on 
account of principal and Rs. 1 44 on account of 
interest on two decrees passed in favour of plain- 
tiff against defendant, and the Divisional Judge, 
finding that interest was not allowed on one of 
the said decrees, which was for Rs 738, and that 
no sanction of the issuing Court had been given, 
held that the agreement in the mortgage-deed to 
pay interest was invalid under Section 257 A of 
the Civil Procedure Code. . 

S[eld,th 2 it the section applicable to the case 
was Section 258, and not Section 257 A, of the 
Code, inasmuch as the judgment-debt had been 
adjusted in whole to th6 satisfaction of the de- 
cree-holder, and that though such adjustment 
had not been certified to the Court whose duty 
it was to execute the decree, it could be recog- 
nized as an adjustment by a Civil Court except 
in execution. Rulings regarding the scop© of 
Section 257A, Civil Procedure Code, referred to.— 
Kalu Ram v Khuda Bakhsh, §4? P R of 1894. 

69 — C.P.C., S. 267A — Bond executed in satis- 
faction of decree — Subsequent suit on bond. — 

Held, that where the benefit of a decree is 
given up by the decree-holder and in considera- 


Civil Pro Code a8B2)-Contd. 
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tion thereof a bond is given by the judgment- 
debtor, such bond may be the foundation of a 
subsequent suit, notwithstanding that the satis- 
faction of the decree was uncertified by the 
Court under Section 257A, of the Civil Procedure 
Code. (16 Cal50t; 16 Bom 419; 17 Mad 385, 
followed). Sukhu Ram v. Umed, 

16 P R of 1900. 

70- C P.0, (1882). S. 257A— Agreement for 
satisfaction of a judgment-debt without sanction 
of Court — Agreement to pay more than the de- 
cretal amount — Agreement void.-— < 

Held, that under the second clause of Sec- 
tion 257A of the Code of Civil Procedure, every 
agreement between the deoree-holder and the 
judgment-debtor for the satisfaction of a judg- 
ment-debt which provides for the payment of 
any sum in excess of the decretal amount is void 
for all purposes and unenforceable as a contract 
unless made with the sanction of the Court 
which passed the decree.(l2 Bom 499; 22 Bom 
693, F B; 25 Bom 252; 18 All 435; 18 All 479; 28 
Bom 62, cited and followed. 16 P R 1900; 11 Cal 
671; 16 Cal 504; 17 Mad 382; 26 Mad 19, dissen- 
ted from). Pala Mai v. Hari Ram, 

88 PR 1904. 

71- C.P.O. (1882), S. 557- A— Execution of 
decree — Agreement varying or satisfying decree. 

Held, by the Full Bench, Robertson, J. dis- 
sentiente (overruling 88 P R 1904 ), that agree- 
ments under S. 257A of the Code are not void 
for all purpos?s, but merely for the purpose of 
execution. Atma Singh y. Bankc Rat, 

61 P L R 1907 (F B)=:71 P W R 1907 = 
29 P R, 1908. 

72- C. P. 0. (1852) Ss. 336, 549 —Surety for 
production of judgment-debtor — Death of judg- 
ment-debtor before time.— 

A judgment-debtor was released on finding a 
surety for his production within a certain time. 
He died before the date. HeJd, the obligation 
could hot be enforced as a decree against the 
surety and that the surety was discharged by 
judgment-debtor’s death. Krishnan Nayar v. 
Ittinan Nayar, 24 Mad 687. 

— Ss. 344-360 (Ch. XX}. 
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S. 344 -Omid. 

(2) Insolvency — Insolvent-debtors un- 
der Civil Procedure Code. 

These sections are repealed by the Pxovin- < 
cial Insolvency Act of 1907. 

73— O.P.C. (1882)— S. H4:4— Insolvent judg- 
ment-debtors— Person entitled to apply for the 

insolvency under the section. 

It is only a person against whom proceedings 
under S. 344 are actually pending who is entitl- 
ed to make an application for insolvency under 
the section, and not any person who had been 

arrested or against whose property an order of 

attachment had once been made. 

Juitiai V. Muhammad Kazim Ali, 
1903 AWN 11=25 AU 204^. 


74,-C P 0 (1882) Ss. 344, 351— Application t 
for declaration of insolvency- Grounds upon which j 
such application may be rejected. i 

A court before which an application to be de- y 
dared an insolvent is filed under S, 344 of the , 
Code of Civil Procedure is empowered to reject 
the application if in its view the assets of the ap- 
plicant in fact exceed his liabilities, although none { 
of the grounds mentioned in clauses (.&) (<^)) * 

or(<f) of S. 361 of the Code may he shown. 

(4 All 337; 14 Cal 691; 19 All 125 ref to). 

Jwala Prasad vManik Chand. 

1901 AWN 79. 

78— C P 0— (1882) S, 344— Appeal— Order 

rejecting an application to be declared an insol- 

yeut; — District Court — High Court. 

An appeal from an order passed by the first 
class Subordinate Judge r#^jecting an application 
to be declared an insolvent, under S. 344 of Civil 
Procedure Coda, where the subject is Rs 6,000 in 
value, lies to the District Court, under S. 589 of 
the Code Manekshah v Dadabhai. 

5 Bom L R 891. 

76— C P C (1882) S 344— Joint application 
for insolvency, not maintainable Several judg- 
ment-debtors, separate application if necessary- 
joint decree— Joint property, attachment of— i 
Insolvency. 

B 344., C P C., dues not contemplate 

joint application by several judgment-debtors to 
be adjudged insolvent. 

It in execution of a joint decree against several 
persons, their joint property is attached, and all 


Civil Pro. Code (1882)-6’c?n/Gf, 
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or some of them desire to be declared insolvents, 
each must make a separate applicatiou under S. 
344 j CPC, and the case of each should be trie<i 
separately from that of the others. SaFOda 

Prosad Ukil v Ram Sukh Chandra. 

2CL J 318. 

77_-CP C Ss. 344, 351,354. 

Where subsequently to an order for sale of 
mortgage property, the defendant was declared 
an insolvent under the Code of Civil Procedure, 
held that the sale was valid, that the Code did not 
provide that any consequences in derogation of 
the ordinary rights of judgment-creditors shall 
follow from application by the judgment-debtor 
under S. 344. that it was only when a receiver 
was appointed under S. 351 that the property of 
the insolvent vested in him under S. 354 and the 
rights of the creditors were interfered with, that 
it was not provided that such an order should 
I have any retrospective effect. IshwaF v Harji* 
van, 1896 P J 173. 


78 ~C P 0— (1882) S. 344- Application under 
S, 344, not cognizable by Insolvent’s Estates Court 
constituted under Act IV of 1872 — Oouise of ap- 
peal — Power of revision. 

B.eld^ that an Insolvent’s Estates Court con- 
stituted under the provisions of Act IV of 1872 
has no jurisdiction to entertain and dispose of an 
application under b. 344, C P Code^ 1882, 

Rehl, also, that the chief Court, acting under 
S. 70 (a) of Act XV III of lS84 to determine whe- 
ther the Lower Appellate Court had jurisdiction 
to bear the appeal, mo moto quash the proceed- 
ings even of the first Court, when it comoa to 
know it had no jurisdiction to hear the case. 

Budha Singh v Sadda Singh. 

161 P W R 1908. 

Note. — This section is repealed by the 
Provincial Insolvency Act 1907. 

79— C PC (1882) Ss. 345 A 3i2— Insolvency'- 
Chapter XX. Cl vil Procedure Code, 1882-Decree- 
holder whose name has been entered as a creditor 
I by a judgment-debtor executing his decree. 

lleld^ by the Full Bench (Roe, J dissenting) 
that a decree -holder, whose name has been entered, 
as a creditor by a judgment-debtor on an appli- 
[ cation to be declared an insolvent nnd^r Bectiun 
^ 346, Procedaro Code, 1882, bat bps noti 
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come forward to prove his claim under JSection 
BSi, and whose name therefore does not appear 
in the schedule prepared und#^r that section, is not 
debarred by the mere fact of his having held 
aloof from the proceedings undei Chapter XX of 
the Code from executing his deciee under the 
other provisions of the Code. 

Pe)' Roi\ t/, contra ^ — The right to ignore pro- 
ceedings under Chapter XX, and to bring a sepa- 
rate suit, or to execute a decree separately stand 
on the same footing. This right, which prima 
facie exists, is taken away by the provisions of 
Chapter XX, which enable a judgment-debtor to 
bring his creditors before the tourt, and by the 
further provision that, when their claims ^hall be 
determined in a certain manner. 

(150 P R 1882, and 16 Cal 592, referred to). 

, Khuda Mai v Shib Dial. 96 P R 1891. 

I 80— C P C Ss. 345. 351 and 352 — Insolvent 

I —Omission to frame schedule— Creditor's right 

to sue — Rei>jadirat(U 

A list of debts tiled under 8 345, prior to a 
declaration under S. 352, is not a schedule as 
required by S. 352. It is necessary that the Court 
should by order determine the persons who have 
proved themselves to be the insolvent's creditors 
and their respective debts and then frame a sche- 
dule of such persons and debts. In the absence 
of any such determination by Court, the decla- 
ration under S 361, that the applicant was an 
insolvent, cannot be deemed to be a decree in fa- 
vour of the creditor fur the amount due to him. 
And a suit by the creditor is therefore maintain- 
able and is not barred as jadieata (7 Mad 
318 Pol; 76 P R i899 Dist.) Harya v. Mul 
Chand. 64 PE 1907 = 89 P L R 1908. 

81 — s. 345 (b), C P C — ‘‘Property’ . 

Held that the mere fact that the applicant has 
a chance of obtaining from his father, by an 
action at law, whatever share at some future Hme 
he may succeed in proving to be partible in his 
favor from the family estate now exclusively 
held by the father, does not disentitle him to be 
declared an insolvent, such chance not being pro- 
perty. Siikit Naram Lai v Ragboonsth 
Sahoo. 6 W N 4S. 

g2-0 P G-(1882) Ss, 347, 578— Insol vency- 
OreditoPs application— Notice, posting up of. 
The provision of S. 347 with regard to posting 


Civil Pro. Code (1882)-Con^£f. 
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up the notice of insolvency in Court is, especial- 
ly in the case of an application by the decree- 
holder, merely of a directory character and does 
not go to the jurisdiction of the Court to deal 
with the matter. '* 

Ramkomal Saha v Bank of Bengal of Akyab if 

5 C W N 91. F 

f. 

Note.— This sec is repealed by the Pro Insol- 
vency Act 1907. 

Notes—Rel: SOWN 468. 1 

— S. 349. I 

See Attachment— Attachment of Person. | 

11 Cal 451; 12 Cal 652; 8 Mad 503; I 

12 Bom 46. 1 

84 C P C — (1882) S. 349 — Assignment of B 

security bond, suit on. ^ 

An assignee of a security bond executed under 1 

s, 349 C P C., to the District Court can maintain S 

a suit on the bond and that is the proper course B 

to adopt. ("19 Mad 694 followed). Gopinath fi 

Chowdhry v Benodc Lai Roy Chowdhry. I 

31 Cal 162. 

Note— This sec is repealed by the Provincial i 

Insolvency Act of 1907. 1 

84 G P C S. 340 (1582) — Administration S 

bond — Security order on executor to furnish, if, K 

can be made after grant of probate. ^ 1 

It is only when a J udge grants probate that he 1 

may direct that the person to whom the grant is 1 

made should give security under S.78 of the Pro- 1 

bate and Administration Act. Such an order I 

made for the first time on an application for the 1 

revocation of the probate (which application it- | 

self was refused) was set aside. Giribala Dasi I 

V Bijoy Krishna Haidar. 8 C W N 668= I 

31 Cal 688. I 

—8.350(1859, s. 281). 1 

Sec Insolvency— Insolvent-debtors under 1 

Civil Procedure Code. [■! 

85 CP 0 (1882) S. 350— Insolvency— 0 P 
C (Act XIV of 1882), Ss, 345, 346 and 360— Insol- 
vent, examination of. 

The examination of an insolvent under S. 360 ^ 

0 P,0., is only necessary where the judgment- J 

debtor is declared an Insolvent upon bis own 

ii 
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application, not where he is adjudicated an insol- 
vent at the instance of the judgment-creditor. 

GotiriKant Btiman v Bamodap Das Bur- 
man. 5 C W N 90. 

86— C P G--(im) Ss. 350, 357~.lnsolvency— 
Creditor’s application — Applicability of sf^ction. 

The provisions of Ss. 360 and 367, 0 P O , 
relate to an application by the judgment-debtor for 
relief under Ch. XX and not to an application bv 
the judgment-creditor. Ram Eomal Saha v 
Bank of Bengal of Akyab. 5 C W N 91. 

Notes — Rel- 8 C W N 468. 

87~CP 0.— (1882)-Ss. 350, 351, 359— At 
the hearing under S. 350- Jurisdiction of Court to 
send insolvent to Magistrate— 'Fresh inquiry. 

Where after an inquiry held under S. 360, G, 
P C., an order is passed under S. 361 declaring a 
person an insolvent, a Court has no jurisdiction to 
make a new inquiry under S, 359 and send the 
insolvent to a Magistrate upon such inquity. An 
order under S. 359, C P C,, must be based on the 
findings arrived at in the inquiry under S. 360, 0 
P G. although the order need not necessarily be 
made at the hearing under S 360. Napasayya 
y Subbaya. 15 M L J 12. 

Note— This sec, is repealed by the Pro In- 
solvency Act 1907. 

— s.85iri859,s. 281) 

See (1) Appeal— Orders. 2 Mad 219, 

4 Cal 888, 6 Cal 168: 7 C L R 282, 
SteCal 719: 6 C L R J85, 11 Mad 136. 

15 Mad 89. 

(2) Insolvency— Insolvent Debtors under 
Civil Procedure Code. 

88-.0, P C (1882) S. 351. (d)— Insolvency— 
“Any other act of bad faith 

A person while actng as agent embez- 
zled certain moneys belonging to his 
principal, who obtained a decree against 
him for recovery of the same. The judgment- 
debtor was arrested in execution of the decree and 
then applied to be declared an insolvent. Jffdd he 
should not be declared so as the act of embezzle- 
ment was" an act of bad faith” within the mean- 
ing of cL (d) of S.351, CPC. (17 All 218 F B fol). 

Gayadifi V Hipa Lai. 

(1904) A W N 93=26 All 517=^1 A L J 259. 
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89. — G P C. S 351 (1882)— Vesting of proper- 
ty in— Duties of receiver— Private sale-Pre-emp- 
tor’s right:— An order appointing a Receiver 
vests in the receiver all the insolvent’s property 
with the exception specified in the first proviso 
to S. 266 of the Code of Civil Procedure, and it is 
the duty of the Receiver to convert under the 
directions of the Court that property into 
money. When the Receiver sells the property, he 
cannot do so in derogation of the rights of third 
parties.(13 All 228 ref to:). Hence when a receiver 
sells property by a private sale, the person who, 
in the case of an ordinary sale, would be entitled 
to pre-empt, dees not lose his right of pre-emp- 
tion. Kanhai Lai v. Kalka Prasad. 

1905 AWN 149 = 2 AL J 390s=27 All 670. 

90. — C P C, tfs. 361, 255— Insolvent— Discha- 
rge, conditional order of- Breach of the conditions 

—Revival of the order of arrest. 

* 

A judgment-debtor was arrested in execution 
of a decree passed against him, and the Court in 
discharging him as an insolvent under S. 351, 
Civil Procedure Code, made his discharge condi- 
tional upon his paying Rs. 75 every month for 
two years. He made a default in paying the in- 
stalments On an application to order his arrest for 
the default, the lower Courts held that be having 
been arrested before and having placed his estate 
at the disposal of the Court could not be arrested 
again. 

Held^ that as the older of discharge was con- 
ditional, the order of arrest would revive and 
could be put in force on a breach of the imposed 
condition. Bai Jaiji y. Merwanji. 

1 Bom L R 468. 

91. — C P C Ss. 351, 362 — Rule of damdupat, 
when applicable— Bit if applicable in in- 
solvency proceedings — Practice. 

The rule of damdupat ( a ) exists 
only so long as the contractual relation 
of debtor and creditor exists, but not 
when the contractual relation has come to an end 
by reason of a decree. 

Proof of a claim in insolvency amounts to a 
decree and the rule of *damdupa:t would not ap^ 
ply to a claim so proved. Moreo’^er, the uniform i 
practice of this Court has been not to apply tjhe 
rule of damdupa t in insolvency proceediuggi, ^26 
Mad. 622 Ref). Hari Lall Mallick. ^ 
lOCWN 884=33 Cal 
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92—0 POSs.361, 688, 622— Insolvency— Ap- 

pUcant to be ar^udged insolvent — Debts under 
Public Demands Recovery Act (I of 1895 B G, j 
— Jurisdiction of Civil Court — Civil Procedure 
Code (Act XIV o! 1882), Ohs XIX and XX Ss. 
351,588y632-Appeal, Kedai* Bans v MoRanani. 

2 Ind Cas 856. 

98— CPC Ss. 351. 355, 357.— Declaration 
of — Insolvency —Declaration — —No discharge - 
Judgment debtor’s liability to arrest. A judg- 
ment debtor who has been declared an insolvent 
on his application, but not discharged under sec. 
355 0 P 0 IS not liable to arrest at the instance 
of a scheduled creditor. A judgment-debtor who 
has obtained his discharge under sec. 351 or sec 
355 cannot again be arrested or imprisoned on 
account of any of the schedule debts. ( Vide sec. 
357 C P 0.) (14 All 358 Ref to). Seetaramayya 
V Ratnchandrudu. 

15M L Jl«28 Mad 152 F B 


Civil Pro Code (1882) ’-Gontd, 

S. 

that these circumstances negative a prefe- 
rence being the dominant view with which the dis- 
positions were made (L R 23 ch 695; 10 Morrell 
15; L R (1901) 1 K B 710 Referred to.) 

Angappa Chetty v Nanjappa Row. 

2MLT57=18MLJ189. 

95.— 0 P C (1852) Ss. 351 and 588 (17), 689-- 
Bejection of application for declaration of in- 
solvency Appeal. 

An order made by a District Judge under S. 
361 of the Code, rejecting an application for a 
declaration of insolvency, is by virtue of Punjab 
Grovernment Notiheation No 910, dated 24th 
October 1888 appealable to the Divisional Court, 
irrespective of the value of the subject-matter in- 
volved. Raja Ram v Pfabh Dial, 

98 P R 1908 =159 P W R 1908. 

I 96, — G PCs. 361— -If the Court is satisfied 

— Enquiry. 


94.— C P 0 S, 351. Declaration of 

insolvency and appointment of receiver— Ap- 
plication by debtor — Bad faith-Unfair preference 
among creditors— Transactions amounting to A 
obtained a decree against B for Rs. 7000 and odd, 

I and attached a decree in favour of B. against 0. 

( for Rs. 12.5000. At that date 0 had a decree again- 
st B for Rs 78000. Subsequently B &: 0 entered 
into a compromise by which C paid into Court Rs 
30000 to the credit of B which was thereupon at- 
t tached by A in place of the original decree, 

f 

I Seld^ that the compromise on the part of B 

I did not amount to an act of bad faith regarding 

^ the matter of his application within the meaning 

F of S, 351 of the CPC. 

Where the object of the transaction was to 
put an end to ruinous litigation and not to bene- 
fit any particular creditor it could not be said to 
be an unfair preference, though it may be that 
the transaction was in fact beneficial to one of the 
creditors. 

Whfu^e certain dispositions of property had 
beeh effected by the insolvent debtor to some of 
his creditors, not with the dominant view of pre- 
ferring them but in order that the debtor might 
conlAnue to receive financial support from these 
creditors and they were made under pressure by 


This is an appeal from an order rejecting the 
application of the appellant for declaration of 
insolvency under Chapter XX of the Code of Civil 
Procedura on the mere unsupported allegations 
on oath of one of the opposing creditors. Held that, 
there being no tangible material upon the re- 
cord upon which the correctness or otherwise of 
the order may be judged, it must be set aside. 

Syed Muhammad Yakub v Jado Rai 
5 W N 275. 

97, — 0 PCS. 361. -The Court may reject the S 

application if in its view the assets exceed the 1 

liability, though none o^ the grounds mentioned I 

in s .351 may be shown. (4 All 337; 14 Cal 691; 

19 All 126 referred to.; Jwala Prasada v Ma- 
nikehand. 21 W N 79. ? i 

98. — C P C (1882) S 352 — Appeal— Revision, g 

An order rejecting an application to prepare a 1 

schedule of creditors under s. 352 of the Code of ’: 

Civil Procedure is appealable under s. 588, cl f- 

(17) of the Code and therefore cannot be made 
the subject of an application for revision undSr 
S. 622. Notinidh Ram v Hira l4al P 

18 W N 64, I 

99— C P C 8.363— Insolvency— One creditor’s | 

claim challenged by another creditor to prove ‘j 

his claim. 

S«! 383 c p t ifbeij any wdlto| I 
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requires any other creditor to prove his claim the 
onus is upon the f^reditor who has to prove hN 
cldiiu to establish it.It is a matter to be dealt with 
by the Judge upon the evidence for the coming 
in the ca«e, Ram Komal Saha v Bank of Be- 
ngal of Ikyab. 5 C W N 91. 

Notes:— Ref SOWN 468. 

100— C P 0 Sections 55B and 588 — 
Insolvent — Schedule. 

To entitle a creditor to appeal under Sections 
S53 and 588, be mast show that a Schedule of 
the insolvent’s creditors has been prepared under 
Section 3d2-that his name is entered in it-thatthe 
names of his opponents are alsfi entered in it 
that he applied to the lower Oonrt to alter the 
Schedule as regards the amount, nature and 
particulars of the debt of his opponents and that 
the Oourt passed an order on his application ad- 
verse to his interests. In the present case no 
Schedule having been prepared, hpid. that the 
appeal did not lie 

Ram Chand v Johri Mai. 120 P R., 1889. 

101— 'J P 0-(l882) Sh. S55, .856 358-lnsol. 
vency— Discharge of insolvent-C )rder not express, 
ly made— Appeal — Revision. 

The insolvent applied to the Insol- 
vent Estates Court, Delhi. lf)r an 
order to the Receiver to pay him the suiplus 
in his hands. The application was rejected and the 
order was confirmed on appeal. Hi W.that it must i 
be assumed that the C nirt did pass an order of 
discharge under 8. So.*, of the O.P.0. 1882, as soon 
as the conditions laid down in that section had 
been complied with, that S. H58 would therefore 
apply, and under S. 356 the petitioner was entit- i 
led to receive the surplus in the hands of the 
Receiver. 

that the Divisional Judge was light 
in holding that no appeal lay to him from the 
order of Insolvent Kstates Court, but. as the order 
appealed against was obviously wrong, it must be 
mt aside on revision. (4$ P, R. 1834 Fol). Hapji 

Mai V. Receiver of the Insolvent Debtor's 
Eatatc. 26 P L R 1910. 

Note —Repealed by Pro. Insolvency Act 1007. 

lOlA-0 P 0 S. B57-AppHcability of Act 
XV of 1877. 

I* W, Coda of Civil Procedure, pwideji a 
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limitation of its own and in supersession of the 
rules prescribed by Act XV of 1877 in res- 
pect of the execution of decrees. Lalman v.Gopi 
Nath. 19 All 144, 17 W N 18. 

102— 0 P C— (1882j, S.357:— Creditor whose 
debt is not included in the schedule debt can pro- 
ceed with the execution of his decree. A creditor 
whose debt has not been included in the sche- 
duled debts within the meaning of sec. 357 pf the 
Code of Civil Procedure is entitled to proceed 
with the execution of his decree against the insol- 
vent’s property notwithstanding bis discharge. 
Amtbalal v Ctirsetji. 9 Bom L R 466. 

103- C P 0™-(1882). S. 857— Effect of dis- 
charge-insolvency— Debt not included in the 
schtdide - Discharge of insolvent debtor — Right 
of et^lftors not ill the Schedule, against the 
discharged insolvent’s property. 

A crctlitor wdiose debt has not been 
included in the scheduled debts with- 
in the meaning of S. 8.57 of the Code, is 
entitled to proceed with the execution of his 
decree against the in.solvent’s property notwith- 
standing his discharge (16 Cal. 592 and 21 AH. 
227 referred to /. Ashrafudditi Ahmed v. 

! Bepin Behari MulHck SO Cal 407. 

Notes. — Pol* 0 Bom L R 166. 

104 -0 P C 8. 857 — Discharge of Insolvent 
from iiability. 

that the proper construction to be put 
upon Sections 357, 85S of the Civil Procedure 
Code when read together is that as soon as it ap- 
pears that one- third of the aggregate of sche- 
tliiled debts, including secured debts, has been dis- 
charged from the Insolvent’s property, heisabsol- 
ved from further liability. The sections cannot 
be read as entitling any creditor to take action 
through the Court under Section 357, until the 
third of his individual debt shall be realized. 
Hakim Rai v. Mussammat Thakri. 

14 P R., 4887. 

106>-^C P C-(1882) Ss.357 & 358, Civil Pro- 
cedure Code, 1882, Chapt'^r ^X— — Insolvency-™- 
HeUirn of property in hands of Court after pay- 
ment of one-third of schedule debts. 

0 was declared insolvent under the provisions 
of Chapter XX, Civil Procedure Code, 1882, and 
was discharged with an order of protection upder 
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S, 357^Goncl(i, 

Sections 357 and 358 of the Code. 0. then claim- 
ed to be fentitled to a return of the property in 
the hands of the Eeoeirer, on the ground that his 
scheduled debts had been satisfied to the extent 
of one-third, and that he was absolved from fur- 
^■her liability in respect of such debts. 

MM, that thii contention was not well found- 
6 . ropertj vested in the Eeceiver is an excep- 
tion to the rule prescribed in Sections 357,358, 
of the Code, regarding non -liability of property to 
attachment. G E Coates, Insolvent. 

91 P R 1891. 

_ ^ ^ ^ (1882) S 358 — Insolvency- 

Order discharging insolvent, appeal from— Agree- 

« Recei- 

ver— h uture salary of insolvent. 

_ SeU, that though an order discharging an 

onh?ffiv Pr^ S-°Hon 358 

SeotiM appealable under 

oeotion .188 of the Code as an ‘-order ” such nr. 
der falls within the definition of a “decree” in 
Section 2 of the Code and is appealable as such. 

lution although an order of abso- 

lution from further liability contemplated by 

Section 358 of the Code cannot afleot property 
wbioh has vested in the Receiver under Section 
354 and IS, or may hereafter become, liable for 
distribution under .Section 356, an insolvent’s fu- 
ture salary which may or may not accrue due, is 
not property” which under Section 354 vests in 
the Receiver for an unknown and unlimited time 
the effieot of the attaching order, in such case, 

being to vest the salary in the Receiver as it 
accrues and not before. 

(6 All. 268, and 91 P R., 1891, referred to. ) 
Htikam Chand v. Robinson. 43 p 2 ., 1894. 

107— O.P.O. (1882) S.369-Imprisonment, simple 
or rigorous -Order, subsequent, declaring it 
rigorous unauthorised, may be dischatged under 
faeo. 622 Civil Procedure Code. 

Imprisonment under section 359 of the Civil 
Procedure Code may be either simple or rigorous. 
The order must specify the character of the im- 
prisonment; if it omits to do so. the imprisonment 
must be taken to he simple. 

A Judge, after having made an order foi im- 
prisonment under section 359 of the Civil Proce- 

^"^ss'liently by a separate 
OTder declare it to be one for rigorous imprlson- 
ant. It he does so, his order is not authorised 
by any provisions of the Civil Procedure Code 
and may he discharged by the High Court ip the 

fl Q O 93 


Civil Pro. Code ^1882)-C?ojtjf(f, 

S. 359-Ooncld. 

exercisa of its revisional jurisdiction. (18 W B 
Cr. 3 Fol.) Amili AH v Mithu SaHu. 

5 C L J 445=11 C W N 740. 

108— C. P. C.— (1889), Ss. 359, 343— The fact 
that a Court dismisses an application under S. 
343 of the Civil Procedure Code, for declaration 

of insolvency does not deprive the Court of the 
jurisdiction in the matter, so as to disempower 
It to entertain a subsequent application from 
the creditor under S. 359 of the Code. Seld 
also, the object of S. 369 being punishment of an 
offence, it is quite fitting, suitable and legal that 
the punishment should be by imprisonment either 
simple or rigorous, in the Criminal Jail. (14 All 
145, Ref.) Sha Maung v T A Agamberan 

3LBR172. 

Note. This Section is repealed by the Pro 
Insolvency Act 1907. 

109 —C, P. 0. (1882) S. 360 — Jurisdiction 
conferred on Small Cause Court after notioa 
^ued to objectors— Civil Procedure Code (Act 
IV of 1882) S. 360— Notification oonferting 
jurisdiction after repealing the seotlon-Bffect of. 

^ A petition in insolvency, addressed to a Dig* 
triot Judge, was presented to a Judge of the 
Court of Small Causes, who ordered notices to be 
issued, and subsequently adjudicated the peti- 
tioner to be insolvent. The District Judge on 
appeal affirmed the order of the Judge of Small 
Cause Court. In neither Court was any plea as 
to jurisdiction taken. It was objected, before 
the High Court in revision, against the order ad- 
judicating the petitioner insolvent, that, on the dat6 
on which the petition was presented to the Judge 
of Small Causes, no jurisdiction under S 3 cl (1) 
of the insolvency Act, 111 of 1907, had been 
conferred on him. Such jurisdiction was, how- 
ever, conferred upon him a few days after the 
presentation of the petition, so that he possessed 
1 on the date on which he directed notices to be 
issu^i and gave his final decision. Having regard 
0 the very last stage of the case at which the 
obieetion was raised, and also to the fact that the 
petition was addressed to the District Judge who 
hadjurisdiction, and that, at any moment 
the junsdiction, had been conferred Tpra fte 
Judge of Small Causes, the case could have been 
transferred to his Court, that the case bad 
been properly entertained and decided by the 
Judge of Small Causes. flcbi Peaid v 

Stanley Ray. 6 A L J 488=91^4 Ca(|88S 
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Civil Pro. Code (1882)-Cbni!<7. 

S. 360"<7awr/£<. 

— s. 364(1859, s. 101). 

Sec (1) Limitation —Question of Limitation. 

12 Cal 642. 

(2) Parties — Adding Parties to Suits — 
Defendants. 12 Cal 642. 

110 — C. P C. s, 107 — Application to sue as 
pauper — Enquiry- Jurisdiction Proper exercise. 

An application was made by a person for per- 
mission to sue as a pauper. The suit was for con- 
struction of a Will and other r^^liefs ; the plaint 
contained certain alleirations upon which the j 
Plaintiff had a right to sue. The lower Court 
was satistied that the applicant was a pauper 
hut rejected the application on the ground that 
he had no right to sue expressing its opinion 
upon the merits of the suit itsf If ; ffM That the 
lower Court applied to the matter before him a 

course of enquiry wh ch was entirely foreign to 
the enquiry which he was called upon to make 

under sec. 407, 0. P. C. (2 C W N 474 (1808), ^ 
followed.) The applicant was accordingly directed 
to be allowed to sue m Jotma paupoi'i 

Gopal Chandra Neogy v Bigoo Mistry. 

8 C W N 70. 

— s,50&. 

See (1) Cases under Appeal— Receivers. 

(2) Ee^'eiver. 

111—0. P. C. (1882) B .■)— Report recom- 
mending appointment of a receiver--Order refus- 
Ing to mak3 the appointmeiit-«.Appeal, 

Where a Subordinate Judge recommended a 
person to the District Judge for leccivei ship, and 
the District Judge declined to appoint a reeeivei 
and the petition was then dismissed, hid, no ap- 
peal lies against tlie District Judge’s order undei 
8, &06 refusing to authorize the appointment of a 
receiver, (10 Mad 179 (l80j(F H) (foot note), B^ol.) 
layarunnisa Begum v Sakina Bivi. 

20ML J7S=»5Xnd Cas 991. 

112 -C P. C. 505, 582— Jurisdiction of 
Dismissal Court to appoint a Receiver-— Enquiry 
to he made under Section 50.i 

Jl 0 ld^ that the direction contained m Section 
505 of the Civil Procedure Code, that the poveers 
conferred by Chapter XXXVT should he “exer- 
cised indy by High Oomts and by District 
Courts,” does not preclude a Court superior to 
the District Court and hearing an appeal from 
the decree of that Court, from appointing a Re- 
oelvw under Bection 50 i by Tirtwe of the powers 
obtained under Beotion 582 of the <M#| and that 
II# ford in Soetton W I# 


Civil Pro. Code (1882)-Con/df. 

S, hOb-Concld, 

as intended to exclude Courts subordinate to a 
District Court, but not superior Courts of appeal. 
The question whether the appointment of a Recei- 
ver is necessary for any of the purposes stated in 
Section 503 of the Code is one to he determined 
judicially, and if the necessity of the appointment 
is in dispute between the parties, the question 
can only be determined after enquiry with re- 
ference to the evidence. Btidh Farkash y 
Sant Rain. 102 P R of 1885. 

113—0. P. C. (1882) Ss. 562, 564, 566-Power 
of appellate court to remand for trial on the merits 
otherwise than under the provisions of S. 663. 

B. 564 of the Code of Civil Procedure must be 

read subicct to the other provisions of the Code, 
for example, those contained in S. 27, S. 
32 oi B. 5X. An appellate court has powder to 

make an order under any of those sections, and in 
order to give effect to the provisions of the sec- 
tion which is applicable it is necessary that it 
should in certain cases send hack the case to the 
court of fiist instance. Under such circumstances 
S. 561 of the Code will not preclude an appellate 
court from remitting a case to the Court of first 
instance. 

(12 All 510 ; 1891 AWN 105 ; T7 All 29 ; 18 
All IBl ; 18 All 332 ; 19 All 596; 10 Bom 399 
and 19 Mad 157 ref. to.) The appellate Court has 
no inhfient powei to remand ^exdedds jvditmV 
apart from the Civil Procedure Code. 

Habib Bakhsh v Baldco Prasad, 
1901 A W N 39 = 23 All 167. 

Notes. -Rel* 28 Mad 437 = 15 M L J 236; 30 
Mad 55 F B , 33 Cal 927=3 C L J 67. 
Foh 10MLJ 479 FB = 1MLT 268. 

114— C. P.C (1882) S, 564— Appeal— Order 
of remand directing addition of parties — Preli- 
minary point — Legality of order. 

An order of remand under S. 664, U. P. 0. by 
appellate Court directing addition of new parties 
is an Older upon a point which is necessarily pre- 
liminary to the proper decision and trial of the 
suit and is prefectly legal. (23 All 167, Fob) 
Jad#b Gobinda Singh v Anath Bandu Saha 
37 Cal 171=5 Ind Cas 998. 

115. — O.P.C. (1882) S. 664 — Limit to remand 
Estoppel-suit not decided or preliminary point 

— Remand— Consent of parties^ Illegality— 

Waiver*-Efcct #f «#ttih| aside refnanl— 
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Per Subrahmanya xliyar, J, A remand in contra- 
Tention of S.564- of the Oivil Procedure Oode is a 
violation of a mandatory provision of fhe law and 
isas such not a mere irregularity, but is illegal and 
the remand and all proceedings taken thereunder 
can be set aside at the instance of a party entit- 
led to object to such a procedure. The doctrine 
that consent does not give jurisdiction, only ap- 
plies where the court has no inherent jurisdiction 
over the subject matter and does not apply to 
violation of rules of procedure, though they are 
not mere irregularities. The doctrine does not 
apply to an illegal order of remand so that if a 
remand is made at the request of both parties the 
same cannot be set aside at the instance of any of 
them, although it may be contrary io the provi- 
sions of S BCyi 0 P C. Wher^" a «tuit was not 
disposed of on a priliminary point by the court 
of first instance and the appellate court, finding 
the main question for the defendants (the appel- 
lant before the court) remanded the suit at the 
request of both the parties for trial on other 
points and in second appeal the plamtifi’s vakil 
stated that he wanted a decision on the ments 
on the main question and that if the decision on 
the same went against him, he did not intend to 
object to the order of remand, there was a waiver 
of the defect and the plaintiff was estopped from 
afterwards questioning the propriety of the 
order of remand. Where a Judge in appeal 
gives a certain finding upon a question of fact 
and remands the suit although it was not disposed 
of on a preliminary point, and such finding of 
fact is such as cannot be questioned m second 
appeal in an appeal against the order of remand 
the finding of fact must be accepted and the 
appeal sent back to the Appellate Judge for dis- 
posal according to law of other points. An order 
of remand which is illegal cannot affect what has 
already been properly done and the Appellate 
Judge cannot be directed to direct the trial of the 
entire appeal de noro. Per MGorG, J. Where the 
order of remand is illegal Under S 561 of the Code, 
consent of parties cannot make it legal. Where 
an order of remand is set aside as illegal, the 
whole appeal must be left open for fresh decision 
by the Appellate Judge. Manager of the 

CotirtofWards V Ramasami Reddi 
15 M L J 236=^8 Mad 437. 

Fate.— This section is repealed by the Few 
Code. 


Civil Pro. Code d882) -Gontd. 

S. 564:-Oonta. 

116 0. P. 0. S.564 — Not raising; and deciding 
issues in appeal— Oppori unity to respondent to 

appeal on merits. 

Tho Court ot First Instance found against 
plaintiff on an issue of limitation and in his 
favour on the merits, but the findings on merits 
were not embodied in the decree. The Lower 
Appellate Court found in his favour as to limit- 
ation and awarded his claim on Lower Court’s 
findings on the merits. Seld, that defendant 
had never had an opportunity of appealing on 
the merits, and tho Lower Appellate Court should 
have raised and decided those issues itself. 
Mahomed v Nakhwa 1880 p j 04 

117-C. P. C. S 664. 


Where what might have been a suit 
between landlord and tenant became an action 
of ejectment on title by the course taken by the 
plaintiff, and the acceptance on both sides in the 
Court of Past Instance of an issue as to his 
owneiship; and tho Lower Appellate Court refu- 
sed to go into that issue: held, that the Lower 
Appellate Court was bouni to try that issue 
whether or not there were other sharers or claim- 
ants to shares. Vishwanth vKashinath 

1886, P J 213. 








^ uowanc or cause 

of action raised for first time by Court of Appeal 
p) 02 )rio motn. 

_ Where the plaintiff alleged that his 
right of way was obstructed in 1871, that he 
took no proceedings then to enforce his right 
because the question was raised by defendant’s 
suit which was then pending, that his right was 
since declared by the decree of 1882 in that suit 
and piayed foi an inpinction restraining the 
defendant from obstructing it in the future; and 
the defendant by his written statement confined 
himself to denying the plaintiff’s right and did 
notdispute the plaintiff’s claim to an injunction 
on any other ground; /irfif,that under the cironm- 
stances it might well be that the defendant 
had threatened to obstruct the plaintiff’s right as 
contemplated by S 54 of the Specific Belief Act, 

which would be ground for granting the injunc- 
tion prayed for and although such threat not 
have been distinctly alleged in the plaint it was 
certainly not a case in which the Court of Appeal 
should have taken upon itself to raise tht very 
techmea objection that there was no cause 
action without a fresh obstruction. Baii v 
T«mhuk. 1887Pr287. 
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il9_0.P.0.S.5644ssae not covered by pleadings, 
Plaintiff sued to recover certain lands as ances- 
tral property. Defendant did not deny that they 
were so, but set up a gift and prescriptive title. 
Both these pleas failing, the Sub- Judge decri ed 
for plaintiff. The Appeal Court framed an addi- 
tional issue as to the plaintiff’s ownership, found 
against defendant the issues of gift ^nd prescrip- 
tion; and yet held the plaintiff’s ownership not 
proved. JSeld, it was not right of the Appeal Court 
proprio motu to raise an issue as to the plaintiff’s 
title contrary to the admissions and contentions 
of the parties and the conduct of the case in the 
Original Court. Balu v Dhondi.1888 P J 369 


-S.643 (Act XXIIl of 1861. ss 16 and 19). 

Sec (1) Division Bench of High Court. 

^ ^ 23 Caic 532. 

(2) Sanction to Prosecution— Nature, 
Form, and Sufficiency of Sanction. 

7 All 871. 

120— C P C (1882) S. 613, Act XXIII of 
1861, ss. 16 and 19-Power of Civil Court to send 
case to Magistrate for perjury and forgery. 

Under ss. 16 and 19, Act XXIII of 1861, Civil 
Courts had power to refer to Magistrates or to 
make commitments to the Sessions, in cases of 
perjury or forgery, only when they had come to 
some conclusion in respect of the guilt of the party 
concerned or the truth or otherwise of the docu- 
ment or evidence, Huron ath Hoy. 7 W R482. 

Ndtes: — Ex* 19 Cal 345. 

-S. 661. 

Sec (1) Appeal -Ordeis. 5 All 318, 

(2) Escape from Custody. * 4 All 27 
=5 All 318. 

-Sell IV Form 113. 

See:- Plaint— Form and contents of Plaint- 
Name of Suits Generally 7 Calc 428 

—Forms 132 and 133. 

See Faitnorship — Procedure. 7 Calc 428. 
—Forms 109 and 128, 

See Interest— Omission to stipulate for or 
Stipulated Time has expired. 

24 Calc 766 = 1 CW N 550. 

—Form 167. 

See Account, Suit for. (Case No 13.) 

7 Calc 654. 

—Form 166. 

See Practice— Civil Oases— Commission, 

23 Cal 404. 

Civil Procedure Code Amendment 
(Act Vn of 1888.) 

-C P C 8. 46. 

See Execution of l)ecree-»Effect of Change oi, 
Tiaw pending Ex**cution, 

-C PCs. 48, 

See Appeal — Objections by Ee0pon4^nt 
-C P G s. 49, 


P 








Civil Procedure Code, Amendment 

§iG{S-Ooncld. 

—CPC ss. 53, 66 

See Abatement of Suit — Appeals. 

-CPC s. 65. 

See Juiisdiction of Civil Court — Revenue 
Com t&— Orders of Revenue Courts. 
—CPC ss. 66, 66. 

See (1) Appeal — Appeal newly given by law. 
(9) Appeal— Orders. 

(3) District Judge Jurisdiction of. 

-C. P. C. s. 57. 

See Limitation Act, 1877, Art 177, 

-C. P. C. s, 59. 

See Review — Review by Judge other than 
Judge in Oiigmal Case. 

-C. P. C. s. 60. 

See (1) Refeience to High Court— Civil 
Cases. 

(5) Bpecial or Second Appeal — Small 
Cause Court Suits — General Cases, 

Civil Procedure Code Amendment 
Act X of 1888. 

See District Judge, Jurisdiction of 
-C P, C. S.3. 

See (1) Appeal— Orders. 

(2) District Judge .lurisdiction of. 

Civil Procedure Code Amendment 
Act VI of 1892. 

— C. P. C. s. 3. 

See Court Fees Act s 5. 

— C. P. C. s. 4. 

See (1) Execution of Decree— Application 
for Execution and Power of Court. 

(2) Execution of Decree — Transfer of 
Decieos for Execution and power of 
Court etc. 

(3) Limitation Act, Art 179 — Step in aid 
of Execution. 

(t) Res Judicata— Judgments on Pre- 
liminary Points. 

C. P C. s. 5. 

See Execution of Decree — Application for 
Execution and Power of Court. 

Civil procedure Code Amendment 
Act V of 1894. 

See (1) Execution of Decree— Effect ®f 
Change of Law pending Execution, 
(if) Oasps under Sale for Arrears of Kent 
—Betting aside Sale — General Cases. 
(S) Cases under bale in Execution of 
Decree— Setting aside Sale — Gene- 
ral oases. 

(4) Oases under Sale in Execution of 

Decree— Setting aside Sale — ^Trie- 
gularity. ^ 
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act V OF 1908. 

CONTENTS. 


PRELIMINARY. 


Sections. 

1. Short title, commencement and extent. 

2. Definitions. 

3. Subordination of Courts. 

4. Sayings. 

6. Application of the Code to Revenue Courts. 

6. Pecuniary jurisdiction. 

7. Provincial Small Cause Courts. 

8. Presidency Small Cause Courts. 


PART L 


SUITS IN genp:ral. 

Jurisdiction of the Courts and Rcs- 
Judicata. 


9. Courts to try all civil suits unless barred. 

10. Stay of suit. 

11. Res judicata, 

12. Bar to further suit. 

13. When foreign judgment not conclusive. 

14. Presumption as to foreign judgments. 


Place of Suing. 


15. 

16. 


17. 

18. 


19. 


Sections. 


Court in which suits to be instituted. 

Suits to he instituted where subject-matter 
situate. 

Suits for immoveable property situate with- 
in jurisdiction of different Courts, 

Place of institution of suit where local | 
limits of jurisdiction of Courts are un- 
certain. 

Suits for compensation for wrongsto person 
or moveables. 

Other suits to be instituted where defen- 
dants reside or cause of action arises. 

Objections to jurisdiction. 

Power to transfer '«uits which may be in- 
stituted in more than one Court. 

To what Court application lies. 

General power of transfer and withdrawal. 

Power of Governor- General-in-Oouncil to 
transfer suits. 


Institution of Suits. 


26. Institution of suits. 


Summons and Discovery. 

27. Summons to defendant, 

28. Service of summons where defendants re- 

sides in another province. 

29. Service of foreign summonses. 

30. Power to order discovery and the like. 

31. Summons to witnesses. 

32. Penalty for default. 

Judgment and Decree. 

33. Judgment and decree. 

Interest. 

34. Interest. 

Costs. 

35. Costs. 


PART IL 


EXECUTION. 


General. 


36. Application to orders. 

37. Definition of Court which passed a decree. 


Courts hy which Decrees may he 
Executed. 


38. Court by which decrees may be executed, 

39. Transfer of decree. 

40. Transfer of decree to Court in another 

province. 

41. Result of execution-procedingg to h» certi- 

fied. 

42. Powers of Court in executing transferred 

decree. 

43. Execution of decrees passed by British 

Courts in places to which this Part doe# 
not extend or in foreign territory. 

44. Execution of decrees passed by Courts of 

Native States. 
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46. Execution of decrees in foreign territory, I 

46. Precepts. j 

Questions to be Determined by 
Court executing Decree. 

47. Questions to be determined by the Court 

executing decree. 

Limit of time for execution. 

48. Execution barred in certain cases, 

Transferees and legal representa- 
tives. 

49. Transferee. 

50. Legal representative. 

Procedure in execution, 

il. Powers of Court to enforce execution. 

52. Enforcement of decree against legal repre- 

sentative. 

53. Liability of ancestral property. 

54. Partition of estate or separation of share. 

Arrest and Detention 

65. Arrest and detention. 

66. Prohibition of arrest or detention of women 

in execution of decree for money. 

67. Subsistence-allowance. 

68. Detention and release. 

69. Release on ground of illness. 

Attachment. 

60. Property liable to attachment and sale in 

execution of decree. 

61 . Partial exemption of agricultural produce. 

62. Seizure of property in dwelling-house. 

63. Property attached in execution of decrees 

of several Courts. 

64. Private alienation of property after attach- 

ment to be void* 
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Collector execution of certain decrees, 

69. Provisions of Third Schedule to apply. 

70. Rules of procedure. 

Jurisdiction of Civil Courts barred. 

71. Collector deemed to be acting judicially. 

72. Where Court may authorize Collector to 

stay public sale of land. 

Distribution of assets. 

73. Proceeds of execution-sale to be rateably 

distributed among decree-holders. 

Resistance to execution. 

74. Resistance to execution. 




65. Purchaser’s title. 83. 

66. Suit against purchaser not main^mable on 84. 

ground of purchase beinf on behalf of 86. 
plaintiff. 

67. Pow#»r for Local Ootemment to make 

rules as to sales of land in execution 86. 
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immoveable property. 33 
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77. Letter of request. 

78. Commissions issued by foreign Courts. 
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97. Appeal from final decree where no appeal 

from preliminary decree. 

98. Decision where appeal heard by two or 

more J udges. 

99. No decree to be reversed or modified for 

error or irregularity not affecting merits 
or jurisdiction. 

Appeals from Appellate Decrees- 
lOff* Second appeal. 

101. Second appeal on no other grounds, 
pll. No second appeal in certfiin 


4 „ 

" ikilt 


PART: IX. 

SPECIAL PROVISIONS RELATING TO 
THE CHARTERED HIGH COURTS. 

116. Part to apply only to certain High Courts. 

117. Application of Code to High Courts. 

118. Execution of decree before ascertainment 

of costs. 

119. Unauthorized persons not to address Court, 

120. Provisions not applicable to High Court in 

original civil or insolvent jurisdiction. 


PART X. 

BULBS. 

|21. Efieot of ploB in |'iwrt SoWnie, 


■ 


•'’if!’’ 


I HI 
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Sections. 

122. Power of certain High Courts to make rules 
Iga. Constitution of Eule Committees in certain 
Provinces. 

124. Committee to report to High Court. 

125. Power of other High Courts to make rules. 

126. Eules subject to sanction. 

127. Publication of rules. 

I 128. Hatters for which rules may provide. 

129. Power of Chartered High Courts to make 
rules as to their original civil procedure. 

t 130. Power of other High Courts to make rules 

as to Matters other than procedure, 

131. Publication of rules. 


Sections. 

148. Enlargement of time. i 

149. Power to make up deficiency of court-fees, 

150. Transfer of business 

151. Saving of inherent powers of Court. 

152. Amendment of judgments, decrees or 

orders. 

153. General power to amend. 

154. Saving of present right of appeal. 

155. Amendment of certain Acts. 

156. Repeals. 

157. Continuance of orders under repealed en- 

actments. 

158. Reference to Code of Civil Proeedure and 

other repealed enactments 



PART XI. 

MISCELLANEOr'!. 

132. iCxemption of certain women from perso- 

nal appearance. 

133. Exemption of other persons. 

134. Arrest other than in execution of decrpe. 
185. Exemption from arrest under civil process. 

136. Procedure where person to be arrested or 

property to be attached is outside dis- 
trict. 

137. Language of subordinate Courts. 

138. Power of Local Government to require 

evidence to be recorded in English. 

139. Oath or affidavit by whom to be admini- 

stered. 

140. Assessors in cause of salvage, etc 

141. Miscellaneous proceedings 

142. Orders and notices to be in writing. 

143. Postage. 

144. Application for restitution. 

14i. Enforcement of liability of surety, 

146. Proceedings by or against represen tative®. 

147, Consent or agreement by persons under 

disability. 


SCHEDULES. 

The first Schedule.— Eules of Procedure. 

Appendix A.— Pleadings. 

Appendix B. — Process, 

Appendix 0,— Discovery 
Inspection and Admi- 
ssion. 

Appendix D.— Decrees. 

Appendix E.-~Execution 

Appendix F — Supple- 
mental Proceedings. 

Appendix G . — Appeal Re 
ference and Review. 

Appendix H. — Miscella- 
neous. 

The Second Schedule.— Arbitration, 

Appendix Forms, 

The Third Schedule.— Execution of Decree by 
Collectors. 

The Foruth Schedule. — Enactments amended. 

The Fifth Schedule. —Enactments repealed. 
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f 


f 

i 


Qivll Procedure Qode [ c/lcf V of 1 S 08 .J 

A Comparative table showing the Sections of Act XIV of 
1882 and the Corresponding Sections and 
Rules of Act V of 1908. 


Section of 

Section 

1 , Order, Kule 

Section of 

Section, Order, Eule 

Act XIV 

of Act V of 

Act XIV 


of Act V of 

of 1882. 


1908. 

of 1882 


1908. 

1 

Sec 1 


81 

0 I, r 

9 

2 

2 


32 


8 (2). 10 (2), 

3 

Secs 154, 

156, 157, 158 



(3). (5). 1] 

4 

Sec 4 


33 

,, r 

10 (4) 

4A 



34 

„ r 

13 

5 

„ 7 


35 

19 ^ 

12 

6jP?iras. 



86 

0 III, 

r 1 

(c) sc (d) 

Omitted 


37 

11 

r 2 

6, last. 



38 

If 

r 3 

para. 

S°c 6 


39 

9l 

r 4 

7 

Cf Sec 4 


40 

11 

r 5 

8 

Ss^c 8 


41 

» J 

r 6 

9 

Ofcitted 


‘42 

0 II, 

r 1 

10 

Omitted 


43 

>? 

r 2 

11 

Sec 9 


44 

11 

rr 4, 6 

12 

10 


45 

»4 

rr 3, 6 

13 

Expln. 

11 


46 

47 

}0/O 

II, rr 6, 7. 

VI 

„ 14 


48 

Sec 26, 

0 IV, r 1 

14 

„ 13 


49 

0/ Sec. 137 

15 

„ 15 


50 

0: VII 

rr 1, 2, 4, 5, 6 

16 

„ 16 


51 

0 VI, 

rr 14, 15 (1) 

16A 

„ 18 


52 

r 

15 (2), (3) 

17 

, 20 


53 

.,rl7: 

cj 0 VII, r 11 

18 

19 


54 

0 VII, I 

■ 11; c/OVI r 18 

IJ 

.. 17 


55 

11 

r 12 

20 

Omitted 


56 

11 

r 13 

21 

Omitted 


57 

11 

r 10 

22 

Secs 22, 

23(1) 

58 

11 

r 9 

23 

22, 

23 (2) 

58 last 



2 4, paras. 


para 

0. IV, r 2 

1 <fe 3 

22, 

23 (3) 

59 

0, VII. r 14 

24,para. 


60 


r 15 

2 

Omitted 


61 

11 

r 16 

25 

Sec 24 


62 

11 

r 17 

26 

0 I, rr I, 

,4 (a) 

63 

11 

r 18 

27 

„r 10 

(1) 

64 

Sec 27 

, 0 V, r 1 

28 

,, rr 3, 

.4(6) 

65 

ov, 

r 2 

29 

-r 6 

66 

11 

r 3 

30 

8 

(1) 

67 

1 % 

r 4 


]I a C. 94 

» 
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Section of 

Act XIV 
of 1888. 

Section, Order, Buie 
of Act V of 

1808. 

Section of 
Act XIV 
of 1882. 

Section, Order, Buie 
of A<t Vof 

1908. 

231 

0 XX, r 15 

273 

0. XXI, 

r 53 

232 

„ r 16 

274 

1 

JJ 

c 54 

233 

See 49 

276 

Sp 

r 55 

234 

Sec 50 

276 

Seo 64 


235 

0 XXI, r 11 (2) 

277 

0 XXI, 

y 56 

236 

„ r 12 

278 

•1 

r 58 

237 

„ r 13 

279 


I 59 

238 

„ r 14 

280 


r 60 

239 

„ r26n)^?) 

281 

if 

r61 

240 

„ r 26 (3, 

2b2 

if 

r 62 

241 

„ r 27 

283 


r 63 

242 

„ r 28 

2c4 


r 64) 

243 I 

„ r 29 

286 

Sec, 63 


244 1 

Reo. 47 

2b6 

0, XXI, 

r, 65 

245 1 

0 XXI, r 17 

* » 

^ i 


rr, 66, 70 

245A 

Sec, 66 

■2bb 

Omitted 


245B 

0 XXI, r 37 

28'» 

0. XXI, 

r 67 

246 

„ r 18 

290 


r 68 

247 1 

„ r 19 

291 

3f 

r 69 

248 

„ r 22 

292 

f9 

r 73 

249 

,. r 23 

293 

i* 

r 71 

260 

„ r 24(1) 

294 

ff 

r 72 

251 

„ rr24(2),(3). 

295 

Sec 73 



25(1) 

296 

0 XXI, 

r 76 

252 

See 52. 

297 

f» 

r 77 

253 

Cf Sec. 145 

298 

ff 

r 78 

254 

OXXI, r30 

299 

if 

r 79 (1) 

255 

„ r 42 

300 ! 

9f 

r 79 (2) 

256 

« rll(l) 

301 

>» 

r 79 (3) 

257 

„ r 1 

302 

1* 

r 80 

257A 

Otnitted 

303 


r 81 

258 

0 XXI, r 2 

304 

>1 

r 82 

250 

r 31 

305 


r 83 (1), (2) 

260 

„ r 32 

306 


r 84 .1) 

261 

r 34 (1) to (4) 

307 

f* 

r 85 

262 

„ r34(5) 

308 

f 

r 86 

263 

„ r 35 

3.9 

ff 

r 87 

264 

,» r 36 

310 

if 

r 88 

265 

Seo. 54 

310 A 

ii 

r 89 

266 

Sec, 60 

nn 

fi 

r 90 

267 

OXXI.r 41 

312 


r 92 

268 

„ r 46 

313 


r 91 

269 

„ r 43 

314 

h 

r 92 

270 

„ r 51 

315 


r 93 

271 

Seo 62 

316 

Seo. 65, 

, r 94 

272 

0, XXI, r 52 

' 317 

< liN».66 



I 

I 1 .* 

Jl.t i«'A> 

' I , , 


I 


I 
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Section of 
Act XIV 

0 ! 1882. 

Section, Order, Buie 
of Act V of 

1908. 

Section of 
Act XIV 
of 188-A 

Section, Order, Buie 
of Act V of 

1908, 

318 1 

0 XXI, r 95 

369 

0 XXII, r 7 

319 

„ j 96 

370 


320 

Secs 68, 70 & 71 

371 

9 (1, 2) 

321 



372 

,. r 10 <1) 

322 



372A 

, ^ 9 (3) 

322A 



373 

Oxklll.r 1 

322B 



374 

, r 2 

322(.J 



375 


32 2D 



375A 

r 4 

323 


,.Tho Jthird Schedule 

376 

oxkn^r 1 

324 

i 


377 


324A 

i 



» 

r J 

325 



V rc 

t . 

” r 1 

325A 

1 

i 


' 3 U 

0 kkv. r 1 a, 3) 

325E 

i 


' : '1 

.. r ^ 

3250 

J 


1 

» r 1 (2) 

326 


Sec 72 

0^3 

0 r 1 

327 

.. 07 

384 

„ r2 

328 

0 XXI, r 97 

385 

j. r 3 

329 

„ r 98 

386 

s, r 4 & Sec 76 

330 

„ r 98 

3o7 

» ^ 5 

331 

r 99 

388 

„ r6 

332 

’ rr iOO, 101, 103 

389 


333 

„ r 102 

390 

„ r 8 

334 

„0/; rr 97, 98 

391 

Sec 78 

335 

„C/: rr 97, 99, 103 

392 

OXXVl, r 9 

336 

Sec 55 

393 

„ r 10 

337 

0 XXI, r 38 

394 

>1 r 11 

33 7 A 


.^95 

» r 12 

338 

Sec 57 

396 

j)t XT 13, 14 

339 

0 XXI, r 39^1) to (4) 

397 

r 15 

340 

„ r 39 ^5) 

398 

r 16 

341 

M 

1 Sec 58 

399 

rl7<l) 

342 

1! 

1 

400 

„ > 1« 

343 

0 XXI, r 25 1 

401 

0 XXXIII, r 1 

344-360A 

Kepeaiecl by the Provin- i 

402 

Omiti-ed 


oral Insolvency Act, 

40? 

0 XXXIII, r 2 


1907. 

404 

» r 3 

361 

0 XXII. r 1 

405 

II r 5 

362 

» 2 

406 

II r 4 

363 

„ rSfl) 

407 

.1 r 5(A) 

364 

Omitted 

408 

„ r 6 

365 

0 XXII, r 3 (1, 

409 

„ r 7 

366 

r 3(2) 

410 

II r 8 

367 

„ r 5 

411 

„ r 10 

868 

„ r 4 

412 

r 11 






■■■■4 




!■ U 


1 


I 
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Seotion 

Act XiV 
of 1882. 

SechoTJ 

of 

O^ler Eulc 

Act V of 

1908 

Sec^'ioii of 
Act XiV 
of 1883 

Section 

of 

Drier, Rule 

Act ¥ of 

1908, 

413 ( 

) XXXIII, 1 

■ 15 


459 

0 xxxn, 

r 11 (2) 

414 


9 


460 

Omitted 


415 


16 


461 

0 XXXII, 

r 6 

416 

417 ( 

See 79 (1) 

9 XXVil, r 2 


462 

463 

15 

r 7 
r 15 

418 


8 


464 


r 16 

419 

„ r 

4 


465 

0 xxvm. 

r 1 

420 

r 

5 


466 

r 2 

421 

jj 

r 

6 


467 

55 

r 3 

422 

0. V r27 


468 

0 Y rt 28,29 

423 < 

9 XXVII, r 

7 


470 

Sec 88 


424 

Sec 80 



471 

0 XXXV 

r 1 

425 < 

426 1 

427 ) 

r/;,, 81 

0 xxvn, 

r 8 


472 

473 

474 

55 

55 

r 2 
r 4 
r 5 

428 

Sec 81 



475 


r 6 

429 

S©o 82 



476 

55 

r 3 

430 

431 

Sec 83 

Sec 84 


! 

477 

478 

} 0 XXXVIII, r 1 

432 

Sec 85 


1 

479 

55 

r 2 

433 

Sec 86 



480 

55 

r 3 

434 

i Sec 87 



481 

55 

r 4 

435 

436 

0 XXIX, r 1 

.. rr 2,: 

j 

482 

483 

jy 

r 5 

IX 5(1)(2),6(1 

437 

0 XXXI, 

r 1 


484 

5» 

r 5 (1) (3) 

438 


r 2 


485 

55 

r 6 

439 


r 3 


486 

IS 

r 7 

440 

0 XXXII, 

If 1, 4 

<2) 

487 

55 

r 8 

441 

5? 

r 5 (5) 

488 


r 9 

442 

Jl 

r2 

fl).4(2) 

489 


r 10 

443 


rr 3 ( 

490 

55 

r 11 

444 

f> 

r 5 


491 

See. 95 


445 

ff 

r 4 

1) 

492 

0 XXXIX, 

r 1 

446 

51 

1 9 


493 

5s 

r 9 

447 

)5 

r 8 


494 

S5 

r 3 

448 


r 10 

(11 

495 

55 

r 5 

449 

5» 

rlO 


496 

55 

r 4 

450 

59 

r 12 

a) 

497 

S^c. ^ 5 


451 


r 12 

, (3) 

498 

0 XXXIX, 

r 6 

452 


r 12 

(4) 

499 

55 

r 7 

453 


r 12 


500 

55 

r 8 

454 


r 13 


501 

55 

r 9 

455 

|5 

r 14 


502 


r 10 

456 

n 

r 3 1 

(2)(3),(4', 

503 

0 XI^, 

rr, 1 to 3 

457 

n 

r4a) 

504 

55 

T 5 

458 

n 

rll 

(1) 

506 

Omitted 
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St'ction of 
Act XIV 
of 1882. 


Sect! m Older Role 
of Act V of 
iy08 


Section cl 
Act XIV 
of 1883 


Section, Order, Rule 
( ^ Act V of 
1908 


11 

. irf# 


f'The Second Schedule. 


0 XXXVI, r 1; Cf: Sec. 
» r 2 

r 3 

„ r 4 

r 5 

0 XXXVII, r 2 

,, r d 

„ r 4 

I, r 5 

„ r 6 

„ r 7 

»> ^ ^ 

Secs 92 and 93 

„ 96 (1) (2) 

0 XLI, r 1 

' o 

„ r 3 

1 T 

1 ” r 6 (1) (2) 


0 XLI, r 12 


Omitted 

0 XLI r 24 


r 22 (1,2,3, 5) 
r 23 


572 1 c/ sec 135 

573 f 

574 OXLI, r31 

575 Sec 98 

576 0 XLI, 1 34 

577 „ r32 

578 Sec 99 

579 0 XLI, r 35 

580 „ 36 

581 „ 37 

582 Sec 107 (2) OXXII 

1 1 II 

582A C/Sec 149 

583 sec 144(1) 

584 „ 100 

585 „ 101 

586 „ 102 

587 ,1 108 

588 „ 104, 0 XLIII, r 1 

589 „ 106 

590 „ 108, 0 XLIII, r 2 

591 „ 105 (1) 

592 0,xLlV,rl 

593 „ r 2 

594 0 XLV, 1 1 

595 Sec 109 

596 no 
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Section of 
Act XIY 
o! 1882. 

aection Order Hale 
of Ait V of 
im 

Section of j 
Act XIV 
of I88B 

Section, Order, Rule 
of Act V of 

1^08. 

597 

Seo 111 

62 9 

0 XLVII, rr 7. 9 

598 , 

0 XLV, r 2 

630 

,, r, 8 

600 

„ r 3 

631 

gee 116 

601 

„ r 6 

682 

„ 117 

602 

„ r 7 

638 

C/: „ 122 

603 

r 8 

634 

» 118 

604 

>. r 9 

635 

119 

605 

„ r 10 

636 

0 XLIX, r 1 

606 

.. r 11 

637 

Sec. 128 (2) (,) 

607 

.. r 12 

638 

„ 120 u); 0 xLlx 

608 

.. 13 


r 3 

609 

,, r 14 

639 

sec. l‘>0 (2) 

610 

-- 15 

640 

.. 132 

611 

„ r 16 

6U 

„ 133 

612 

Of S. 129 

642 

.. 135(1) (2) 

613 

: 0/ S 130 

64,1 I 


615 1 

OinittHd 

6U 

0 XLVill, r 3 

616 

Sec 1 12 

61.5 

Sec 13, (1)(4) 

617 

„ 1 13; 0 XLVI, 1 1 

6 i?> \ 

140 

618 

0 XLVI r 2 

1 1 lu 

Oiii 1 

619 

,1 r 3 

, 61t ‘V 

0 XLVJ 1 C 

620 

„ r 4 

' 640 3 

„ 1 7 

621 

1 r 5 

617 

1 face 141 

622 

Sec ( ' 5 

1 64« 

„ 136 

623 

„ I'noxLvn, 1 1 

649 

„ 3i . 37 

624 

p 

< 

' 6"0 

Oniitted 

626 

r 3 


Sec 29 

626 

r 4 

652 

Secs. 122, 129, 130 

627 

" 5 


and 131 

628 

,f r 6 

653 

,Sec. 59 
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A comparative table of the sections Orders ai.d rules of the 
Civii Procedure Code 1908, and the corresponding 
Sections of Act XIV of 1882. 


U 0. a 95, 


New Act. 

1 

Old Act. 

New Act. 

O 

jft- 

Sec 1 

Sec 1 

Sec 41 

Sec 223 para 4 

„ 2 

2 

42 

,. 228 

„ 2, (12) 

„ 211, Exp 

43 

,» ” 

„ 229 

,, 3 

2 

» 44 

„ 229B 

„ 4 

’’ 4 

45 

„ 22 9A 

„ 5 


46 

New 

.. 6 

.. 

,, 6 (last para) 

47 

» 244 

» 7 


48 

„ 230 paras 3 & 4 

.. 8 

» « 

49 

„ 233 

>. 9 

» 11 

5, 50 

„ 234 

.. 10 

M 12 

M 61 

New 

11 

13 

.. 52 

„ 252 

'» 12 1 

„ New 

„ 53 

New 

’» 13 

„ 14 


„ 265 

»> l4 

13 (Exp 6) 

55 

336 

16 

” l5 

56 

„ 245A 

•. 16 

” 16 

» 57 

„ 338 

>, 17 

” 19 

„ 58 

„ 341,342 

l8 

’’ 16A 1 

„ 59 

653 

» 19 

” lb 1 

60 

„ 266 

» 20 

17 

„ 61 

New 

’» 21 

16A (2) 

62 

„ 271 

» 22 

’ 22 

„ 63 

„ 286 

« 23 

’ 22, 23, 24 

„ 64 

„ 276 

.> 24 

’’ 25’ 

65 

New ^s(316) 

» 25 

’ New 

.. 66 

„ 317 

M 26 

” 48 

„ 67 

„ 327 

« 27 

34 

.. 68 

„ 320 

>. 28 

35 

„ 69 

New 

» 29 

’ 650A 

.. 70 

„ 320 paras 2, 3 

» 30 

New 


& 4 

31 

New 

71 

„ 320 para 5 

„ 32 

New 

„ 72 

„ 326 

„ 83 

„ 198 

„ 73 

295 

„ 34 

„ 209 

„ 74 

„ 330 

.. 35 

„ 220, (2) 222 (3) 

7> 

New 

„ 36 

New 

, 76 

„ 386 

„ 37 

„ 649 (para 2) 

77 

New 

.. 38 

„ 223 para 1 

u 78 

„ 391 

» 39 

„ 223 paras 2, 3 

» 79 

„ 416 para 1 

»» 40 

New 

1 80 

„ 424 
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583 
253 
New 
cf 206 

paia 3 

New 
3 para 3 
New 

3, sentence 1 
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THE FIRST SCHEDULE. 


New Act 

Old Act. 

New 

Act. 

Old Act, 

0 I. 

r 1 

See 

26 


0 V, I 

■ 16 

Sec 

i 79 




2 


New 



17 

99 

80 




3 

19 

28 


tf 

18 

>1 

81 



Sf 

#1 

4 

5 

ff 

26, 28 
New 


»> 

19 

20 

99 

9> 

82 

82, 

(para 2) 


ss 

6 

99 

29 




83 & 84 



7 

New 



21 

»9 

85 



JJ 

8 

99 

30, 82 


9» 

22 

9f 

86 



9 

9 


31 



23 

9» 

85 



fl 

51 

10 

11 

1? 

99 

27, 32, 
32 

33 

9# 

24 

25 

»» 

87, 

89 

88 


59 

12 


35 



26 

gi 

90 



55 

13 


34 


99 

27 

91 

422 


0 

II, 

r 1 

99 

42 


99 

28 

99 

468 

para 1 


55 

2 

Sf 

43 


>9 

29 

w 

468 

para 3 


99 

8 

99 

45 


99 

GO 


91 

92 


99 

4 

99 

44 


OVI.rr ltol3 

N 

kW E 

1 Rules 


99 

5 

99 

44 


91 

14 

Sec 

! 61 




6 


C/ 46, 

47 

9* 

15 

9» 

51 



95 

7 

99 

46 


99 

16 

New 


0 111. 

r 1 

99 

36 


99 

17 


cy a 

53 


59 

2 

99 

37 


9f 

18 


C/ a 

53 


99 

3 

99 

38 


0 VII, 

r 1 

Sec 

1 50 



„4 (1) & 2 

99 

39 


99 

2 

99 

50 



99 


99 

40 


99 

3 


New 



6 

J9 

41 


99 

4 

Sec 50 (para 4) 

0 

IV, 

,r I 

»9 

48 


95 

5 

99 

50.; 

ear a 5) 

0 

99 

2 

4 ) 
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Civil Pro. Code (X^QZ)-OontA. 

Consttuction & interpretation, 

1 — A code oi procedure should not be constru- 
ed as taking away or affecting exioting substan- 
tive rights, unless it says so, 

Bai Btidreedas Mukim Bahadur v Chunilal 
Johurrj. 10 C W N 581. 

2— C. P. C. — The Civil Procedure Code does 

not affect pre existing power of the Court unless 
it takes them away. Bash Behary Dey v. 
Bhavani Churn Bose 34? Cal 97. 

See also, 34 Cal 101. 

S — 0, P, 0. Whether exhaustive — Equitable 
powers of courts inherent where no express pro- 
vision IS made. 

The Code of Civil Pro. is not exhausi'ive ; it 
bmdsjthe Courts only so far as it goes. The 
court does not affect powers previously 
possessed, unless it expressly takes them away. 
It does not affect the pover and duty of the 
Courts to act according to equity and good con- 
science m cases for which no express provision is 
made. The Court has an inherent power to do 
that justice for the administration for which alone 
it exists Hukutn Chand y Eamalanand 
Singh 3 C L J 67=83 Cal 927 

See al«o Panchanan y Dwarka Nath 

3 C L J 29 

AUo JPei Mvhetjee J and Ram^nii J 'in 

Basik Lall Dutt y Bidhu Mukhi Dasi, 
4C L J 306 = 33 Cal 1094= 
10 C W N 719 

See also Gurdeo Singh v Chauirikat 

5 C L J 611=11 CW N 856 = 
34 Cal 860. 

But See 83 Cal 985=4 C L J 219, wheie 
It IS held that Equity will not contravene the 
positive enactments or requirements of law. 


Civil Procedure Code, Act XIV of 
1882 CAcl X of 1877) S. 2 of 1908. 

See Bhootan Duars Act. Case No, (1 ) 

4 C WN287. 

— s. 2 (Civil Pfocedupc Code, 1859, «, 856.) 

See (1) Appeal— Decree. 

(2) Appeal-Orders. 

C. P. C. (1908) s. 2-ForecIosure ap- 
plication to re-open-Execulion. 

See 0 P. 0. (1<)08) S. 47. Case No. (383). 

29 Cal 644. 

C. P. C. (1908) S. 2-Order for stay 
of sale of property in execution of 
mortgage decree-Appeal. 

See C P 0 (1908) s. 47. Case Ho (378). 

31 Cal 378. 

6 7— C P 0 S 2 cl,2 (1908;— Order 30-.(1882 
ch. XVII) — Appeals against orders under S.844 — 
Applicability of, to proceedings other than suits- 
Separate Judgment and prder. 

An order determining any question referred to 
in s. 244 0 P. C 18 a decree under s. 2 0. P. C., 
when therefore an appeal is preferred against 
such an order, it is sufficient to attach to the 
mf‘morandum of appeal a copy of the order itself 
and it 18 not necessary to attach to the memoran- 
dum, a copy of the decree, even though such a 
decree may have been drawn up In the case how- 
ever of a suit or proceedings which have the 
character of a suit (eg, contentious probate 
proceedings Ac.) it is necessary to file a copy of the 
decree Khirode Sundari Dchi v Juaxiendra 
Nath Pal Chowdhri 6 C W N 283. 

Notes — Fol 8CWN2S0,6 O L J 111, 
Dist 32 Oal 175. 


4-5— O.P.O. (Act V of 1908) S. 1— Eetrospec- 
tive effect of — No vested right in procedure — 
Liability incurred under the old Code to pay 
amount within a time not a matter of procedure 

A tobility incurred under the old Code to pay 
an amiount, the consideration for a sale in a pre- 
emptKfn suit, within a certain time, is not a mat- 
ter of procedure Jug Basti y Jcwa Bam. 

(1909)61 LJ 647. 

p C. 0 96 


8-9.— 0 P 0 S. 2, cl 2-0 9, r 9, 1 13, S 47. S. 
96=(1882 Ss 2 103,108,244 (o)640, 647)— Older 
discniSBiDg objections to execution— Appeal, 

An order dismissing for default objections by 
the judgement debtor to an execution application 
IS appealable under Ss 2, 244 (c) and 540, Mir 
orders under s 244 (c) are appelable. The expla- 
nation added to s 6i0, CPC must be read with 
the addition made to s, 540 by Act VII of 1888^ 
and Ss. lOS and lp8 l^ave no application to ox- 
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Civil Pro. Code (1908)-S. 2-Contd. 

ders under s. ;b’44 (^^5 All 5369 leaponing dig* 

senlfcd from: 23 Cal 1I5> and 23 Cal K27 iligiingui- 
slied ) Lai Karain Singh v Muhomcd Rafiud* 
dill. 2B Cal 81. 

10-11. — 0 P C S. 2 cl.2('908) — Decree of Asgia- 
tent Oollecfor class 1 , order in exe<*nfcion- App.^al to 
i District Judge Civil Proceduie Coic, gg ../ill- 

I Decree. An order made by au Aao^giant Collector 

i of the first clas^i in execution of a decree for over 

^ Rs. 100 m a sait tailing under groups A and B of 

/ schedule IV N W P 1V< anoy Act is a “ decree ’* 

J within the meaning of ere ion 1 77 of that act and 

! an appeal will lie theretr<*m to the Disinct Judge 

^ ( un reported (. I ; ap proved). 

Kharag Singh vPala Ram. 

lAL J305«1904A I56=r27All 81. 

overruled by 1906AWN 223«3ALJ 

5C9 FB. 


i 



Notes:— 27 All 31=l a L J 305=:C1904) W 
N 156. Fol 2 A L J 130= (1905) W N 65 
Douht 28 All 131^2 A L J 06i=(1906j W 
K 213. Over 28 All 763 F B=:3 A L J 569 
«(1906) W N 223. Kef 31 All 446; 6 A L 
J 652. 

C. P. C. (1908) S. 2 cl 2. 

Notes.— The word “within” has been substi- 
tuted for “mentioned or referred to in” with a 
view to bringing within the definition of decree 
orders against sureties and orders as to court-fees 
in pauper suits and thus providing for appeals 
therefrum. 

The only other modification is for the purpose 
of excluding a right of appeal from an order of 
dismissal for “default.” 

C P C S 2 (1908) Cl 2. 

Sec.-O P C (190S) S. 2. Cl 14. Case No (65) 

30 Cal 660 F B. 

12-0 F C (1908) S, 2 Cl 2* Decr^^e.-Definition of 
Ciders in a suit or in execution of decree — 

Per Jackson, J.— The word “decree,” as defined 
in ActX of 1877, dues not include “ordeitt,” either 
original or appellate, upon matters arising in fbe 
course of a suit or in ex»*cution of a decree. 

Runjit Singh v Mehcpban Roer. 

8 Calc; 662: 2 C L R 891, 

|irotfi|;--Appl: IS (M S6 FaJ: S 0 LB 


Civil Pf oXode dSOShS, 2-Contd^ 

208, 4 C L R 23, 5 Oal 269, Ref. 

4 C L R 18; 4 Cal 825; 16 Oal 267 F B; 22 
Cal 364; 12 Bom 449; 6 C L J 660; 34 Oal 
686 . 

18-0 P U (1908) S. 2 cl 2.-The definition of 
“decree” in s 2 of the Civf ! Procedure Code means 
that, where the proceeding of the Court finally 
disposes of the suit, so long as it remains upon the 
record it is a decree. Williams v Brown. 


8 All 108. 

Gulab Rai v Mangli Lai 7 42, 

Bandhan Singh v Solhu, 8 All 191. 

Raynor v Massoorie Bank. 7 All 681. 
Rahima v Nepal Rai, 14 jyi 520 . 

Kedar Nath v Lalji Saha. 12 All 61. 


Notes-Dist 18 All 101 F B.Ref; 19 Bom 307. 

1-4-.— C P G S, 2 Cl. 2=( 0 0 S, 2, 
Ss 63, 64.)— 0 P Code, rejecting, a plaint. 

The words ‘rejecting the plaint’ in s 2 are not 
limited fo the eases provided for in ss 63 and 54 
Beni Ram Bhutt v Ram Lall Dhnbri 
13 Cal 189. 

Notes.— Ap: 20 AH 162. Ref: 19 Mad 127; 
13 Bora 7. 


15 — C P 0 8, 2cl 2=(0 C 88 2, 363)— Order 
refusing to grant execution against surety-^. 
“Party to the suit”— -Deeree. 

EeJd^ that an order refusing to grant execu- 
tion undei Section 253 Civil Procedure Code, 
against one who is sought to be charged as having 
become surety for execution of the decree before 
suoh decree was passed, is an order made against 
a “ party to the suit ” under Section 244 of th* 
Code, and consequently falls under the defini- 
tion of “ decree ” contained in Section 2 of the 
Code. Muhammad Sadik v Haji Ata Muham- 
P R 104 of 1886, 

16-0 P C iS'. ^ cl 2, S. 116 — Preliminary issue 
whether a party is an agriculturist— Decision on 

that issue Dtskkhan Agriculturists Relief Act 

X Vi I of 1879, Sec, 63— Revisional application 
to the District Judge— High Court — Revision . 

The plaintiffs, filed a redemption suit as agri- 
cultuil^fc. A preliminary issue as to whether the 
plaintiffs were agriculturists and found it in the 
plaintiffs’ favour. The defendant applied to the 
District Judge in revision under s. 53 of the Dek- 
khan Apculturiats’ Relief A^t, But h^ decliB^ 
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Civil Pro. Code (1908) Contd, 

-S. 2 cl 2-Gontd. 

to interfere on the ground that the decision was 
not a “decree”. The defendant applied to the High 
Court under s. 115. 

Meldj (1) that the formally expressed deci- 
sion upon the point would be a preliminary 
decree within the meaning of s. 2 of the Civ, Pro. 
Code 1908, being an adjudication which, so far as 
regards the Court expressing it, conclusively 
determined the rights of the parties with regard 
to the manner in which accounts between them 
should be taken notwithstanding the written con- 
tract that they had entered into before suit. 

That therefore, the District Judge should not 
have declined Jurisdiction in the case. 

Krishnaji v Maruti. 12 Bom L R 762. 

17.— 0 P C S.2 els. 2, 14. 0 9 r 8 (1882) Ss.2 <1^: 
102)-0rder dismissing a suit for default- Whether 
decree— Provincial Small Causes Courts Act s, 17. 

ffeld by Full Bench (Birks J dissenting) that 
an order dismissing a suit under S. 102 of the 
Code does not necessitate a decree & even if a de- 
cree is passed it is not a decree passed ex-pane 
and therefore the proviso to sub-sco I of s. 17 ot 
the Provincial Small Cause Courts Act does not 
apply to it. Matieck Bai v P L S A Moothiah 
Chetti 4 L B R 17 (F B). 

18— CPC (1908) S. 2 01, 2(i882 S. 2)— 
Derae-Settled accounts, order directing re-opening 
of. 

Plaintiff, a solicitor, advanced money to a 
client on a mortgage bond and three further 
charges. The consideration fur the third further 
charge was not paid in cash, but was made up of 
(1) amounts due to the plaintiff on sever il promis- 
sory notes in the plaintiff’s fa’^^or, (2) certain 
promissory notes executed hj the client in favor 
of a third party, which the plaintiff is said to 
have “taken up” (3) balance of amount due as 
interest on the mortgage and 2 further charges, and 
(4) a certain amount stated to have been found 
due to the plaintiff as costs for acting for him iu 
various suits, upon a settlement made of amounts 
due under various taxed and untaxed bills, a 
large remission having been allowed in consider- 
aiion of all the bills not being taxed, in a suit 
by the plaintiff against the heirs of his deceased 
c|iomt to realize the amount due on the mortgage 
luid 4he three further charges, the plaintiff oh- 


Civil Pro- Code 1908) •^Gontd, 

-S. 2 Ci 2'^Oontd, 

tained a decree on the 1st three bonds, but the 4th 
bond was ordered to be re-opended and it was 
directed that the plaintiff “do get all his bills of 
costs up to the 3rd August 1908 taxed by the 
Taxing Officer of the High Court, and then reffle 
the bills in this Court,” that then a Oommissionei^ 
be appinted to take accounts in the light of the 
observations in this ease, that after the Commis- 
sioner’s Report is received and the parties are 
heard thereon the final decree will be drawn up 
under s. 89 of the Transfer of Property Act. Icleld 
that this order was a decree. The fact that the 
Subordinate Judge intended hereafter to adjust 
the equities arising out of the contract, did not 
in any way do away with his adjudication that 
the contract, as it stood, was not binding on the 
defendants. (9 Bom 183 dist, and doubted 16 
Bom 156 s. c L R 18 1 A 6 at p 8.y. Shamul- 
dhone Butt vSrimutty Stisila Bala Bebi. 

12 C N 1102 .= 36 Cal 493 « 2 Ind Cas 558. 

19— CPC— S.2 cl 2-0. 35 r. 8, s. 104. 0. 
42r. 1=(1882) ss. 474 and 588 cl (23) -Inter- 
pleader suit. 

An order dismissing an interpleader suit as 
nnt sustainable is a ‘decree’as it is the formal ex- 
pression of the adjudication of the Lower Court 
on the defench set up i i the suit and the suit was 
decided so far as that (iourt was concerned. 

Ori* V. -^hidambaram Chettyar. 

7 M 1X49=4 Ind Cas 319=20 M L J 86 = 

33 Mad 220. 

30 — C P C — S. 2 ol 2 — Decision of Collector 
in summary suit. 

A decision of a Collector in a summary suit 
is a decree within the meaning of S. 2 C.P. C. and 
decides a civil right 

Veepasami v. Managiet*, Httaptti* Estate. 

13MLJ 296 = 26 Mad 518. 

2^ CP 0— S 2 cl 3- The plaintiff in a suit 
for arrears of rent obtained a decree in the As- 
sistant Collector’s Court tuc a certain amount on 
the 19th August 1896. The plaintiff appealed from 
this decree to the District Judge who on the 4th 
October 1897, made an order of remand under S. 
562, Civil Procedure Code The defendants ap- 
pepled from the order of runand to the Court of 
Judicial Commissioner. Before the appeal was 
decided the Assistant Collector, acting under the 
order of remand, pass< d a decree in favour of the 
plaintiff on the 20th Smvmj 1698, for a larger 
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Civil Pro. Code (1908> -Contd, I 

“S, 2 Cl 2-'Oontd. I 

amoant than he had previously decreed. On the 
18th April 1898 the Judicil Commissioner set 
aside the order ot remand and restored the first 
decree, of the Assistant Collector. On the 6/lOth 
April 1901 the plaintiS applied for execution of 
the first decree. It was contented by the defen- 
dant that the application for the execution of the 
first decree was barred by the law of limitation. 
Mieldf that the order of the Judicial Commis- 
^oner, dated the 18th April 1898, was a “decree’* 
within the meaning of the definition of that ex- 
pression in 8. 8 of the Code of Civil Procedure, 
that it was the final decree of the Appellate 
Court, and that under Art. 179, sch, II, Indian 
Iiimitation Act, the period of Limitation would 
run from its date, Held^ further, that where thf^re 
has been an appeal, the decree which should be 
executed is the decree of the Appellate Court, 

U1 Raghttbar Singh y. Har Parshad. 

6 0 C 301. 

22—0 F 0^8. 2 (2) —•‘Decree’ (preliminary) 
—Rights of parties— -Meaning — Provision for 
appeal against decree— Interlocutory order— No 
revision. 

The ‘rights of the parties’ referred to by the 
definition of the term ‘decree’ in S. 2 (2), Civ. 
Pro. Cods (1908), must be taken to be the rights 
of the parties inter se in regard to the subiect- 
matter of the suit. 

An interlocutory order passed by a Court on 
any objection raised by the defendant, however 
frivolons, cannot be treated as coming within the 
definition of a decree and therefore justifying an 
immediate appeal to a Higher Court. 

Coders made with refer#»nce to 

(1) in objection as to part of the suit based 
upon the terms of the Pensions Act, 

( 2 ) a question as to how that portion of the 
claim dealing with profits is to be determined; 

(3) a demand by the defendant that secnrity 
should be taken from the plamtifl before the case 
proceeds further; and 

(«) M allegation that the stamp fee required 
from the plaintiff was largely deficient; 

do not amount to ‘preliminary decrees’ within 

the meaning ofB. 2 (8), and are not appealable. 

W1m»# an appeal lies e^aimjfi 




Civil Pro. Code (i908) -Gontd, 

-S. 2 Ci 2-Omtd, 

that might be passed in a suit, the Court will 
decline to inteifere in revision with interlocutory 
oiiers passed m that suit, (146 P R 1908, Dist.). 
Mir Uxtiar Ali y.Mussammat Nasib-tin-mssa 

82 PR 1911. 

23— CP C. 1908 S. 2 (2)— interlocutory 
order— ‘Decree’— Preliminary decree. 

The definition of decree is not intended to in- 
clude an interlocutory decision in ordinary suit 
upon each and every point in controversy bet- 
ween the parties, even in those cases, where the 
decision upon any such question is embodied in 
a separate and distinct order passed during the 
pendency of the proceedings. 

An order cannot be regarded as a decree un- 
less it is formally drawn up as such or, at all 
events, unless it could be so drawn up. 

A ‘ preliminary decree ’ properly understood 
is passed only in those cases in which the Court 
has first to adjudicate upon the rights of the 
parties and has then to stay its hand for the 
time being until it is in a position to pass a 
final decree in the suit. Easbi Nath y Nathti 
Ram. 115 P L R 1911=:41 P R 1911« 
9 Ind Cas 1019. 

24 — C P 0 S.2 cl 2-Order not having the force 
of a decree-Land Acquisition Act (I of 1894, Secs 
18, 30, 63, 54. - 

Tn a leference made under sec 18 of the land 
Acquisition Act, the District Judge valued the 
compensation to be given in case, at Rs 4,200 
and the amount was placed in deposit with the 
Collector. One H, then applied to the District 
Judge for payment of the amount to him and the 
application was opposed by otner persons who 
claimed a title to the property, some claiming 
the whole of the compensation — money and 
other portions of it. 

The District Judge’s order on the application 
was —“This suit be dismissed. The parties may 
seek redress in the Civil Court.” H appealed to 
the High Court. 

IleU^ (by Maclean, C J., and Benerjee J.) on 
a reference by the Registrar under Sec 6 Court 
B’ees Act.— That the order of the District Judge 
was not a decree within the meaning ot sec 2 of 
the Civil Procedure Code, Haysfish Chttndya 

Cliatter^'i y.BbabfitTa#ip4 Debl 
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Civil Pro. Code (1908) -Gomd. 

-S. 2 Ci 2-Gontd. 

Notes:— Bel: 6 0 l< J 3?; II 0 W N 201, 31 
Cal 109. RbI: 9 C W N 571=1 C D J 
303; 7 C L J 593. Fol: SOWN 316. 

25 — 0 P C S 2, cl 2-0 9 rt 8; 9 s lo4. O 43 r.l 

(1882 ss 102, 10'S, 588) — Older under s. 102 whe- 
ther a decree and appealable as such. 

An order under s. 102, 0, P. 0., dhmissin» a 
suit is as much a decree as an ordn’ under any 
other section deciding a suit. The Ot’ Jer comes 
within the definiHon o? a decree an I is appeal- 
able as such (9 All 427; 1883 AWN 171 Fol- 
lowed. 30 Cal 660 referred to ) Go*sto Bella py 
I SaPdap V Hapi Mohan Adak, 

8 C WN313. 

[ 26 .— 0 . P. C. S 2 cl (2)=0iv Pro Code (ISSS) 

I Ss. 244, 622 * Decree.’— Order to punish for 

contempt. 

Proceedings, by the Court, in the exercise of its 
inherent power to punish for contempt, do notcome 
under S. 244, Civ. Pro. Code, and an order passed 
therein is not a decree within the meaning of the 


Civil Pro. Code rl908) -Contd. 

-S 2 cl 2-Gontd. 

was eonspquently not appealable, nor was it open 
to revision. GuFUdas V Bhag. 216 P L R 1911 
=:llIndCas231«1443P W R 1911. 

28.— G P 0 S 2 cl 2, 0 9 r 13, S. 104; O 43 r 
1— (1882 ss 108, 588). 

Applicability of s 108 to execution proceed- 
ings — Appeal from order — Inherent power of 
Court to sat aside its own order. 

S 108 of tae Code applies to execution-proceed- 
ings. When, therefore, an order was passed 
ez-yarke in the execution proceedings, the order 
was one under S 244, CPC and was a ‘‘decree” 
within the meaning of s 2 of the Code, and if it 
was passed without service of any notice under s. 
248 0 P C upon one of the judgment* debtors he 
may apply under s. 108 OP C to have the ex^ 
parte order set aside Krishna Chandra Pal 
V Protal Chandra Pal 3 C L J 276. 

29 —0. P. 0. 8. 2 cl. 2, 0. 41 r. 23: S. 104; 
O 43 r 1 (1882 Ss 662, 588) — Claims, inconsistent 
— Plaint, order rejecting a decree — Appellate 
order admitting plaint, not a decree — Second 
appeal. 


s 


definition in S 2. Godu Ram v. Surajmal 
2 A L J18=A WN(1905), = 

27 All 380. 

27.— OPGSs. 2 (3), 115— Decree— Order 

holding portion of claim not sustainable and 
directing amendment —Appeal — Revision — Spe- 
cific Relief Act (I of 1877), Ss. 42, 54— Declara- 
tion— “Property” meaning of— Birt, right to — 
‘Spes succession is’-Injunchon when can be claimed 
—Birt, nature of. 

Plaintiffs, as the heirs of a deceased parnh^t^ 
sued for possession of his immoveable property 
and for a declaration that, as such heirs, they 
were entitled to realize hirt offerings from the 
deceased’s On defendant’s objection, 
the first Court held that plaintiffs could not ask 
for a declaration in regard to rights of hit t which 
might exist hereafter but did not exist at the mo- 
ment. The Court further held that plaintiffs 
should ask for an injunction and it directed the 
plaintiffs to comply with this order withm a 
certain period. 

Held^ that as the order merely returned the 
plaint for amendment within a specific period it 
Wfts not a decree, preliminary or otherwise, within 
|th@ jaeaning of S, 2 (2) of the Civ Bro and 


Where the Court of first instance reject- 
ed the plaint on the ground that it contained 
two inconsistent claims and the Court of appeal 
held that the plaintiffs were entitled to press 
both claims in one suit and directed the first 
Court to proceed with the trial of the suit on its 
merits. 

B.eld^ on appeal by the defendant that the 
order of the Court of first instance was an order 
rejecliug the plaint and therefore a decree, and 
the order of the appellate Court was an order 
admitting the plaint which not being a decree 
nor an order undei S. 662 of the 0 P G was not 

appealable. Braja Lai Mitpa v Upendra 
Krishna Mitra. 6 C L J 214, 

30.— 0 P C S 2 cl 2, 0 XLI rr 17, 19»(Oiv 
Pro Code, 1882 ss 2, 666,658)— Order under s.666, 
Civ Pro Code, dismissing an appeal for default 
not a decree undtir a. 2. — 

Where a special procedure is provided, the 
proper course is to follow that special procedure. 
An erder under s. 556 is not a decree within the 
meaning of s. 2. It does not adjudicate upon a 
right claimed or defence set up, and is not 
specially declared in 3 tb be a decree. (14 AU 
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Civil Pro. Code (1908)-Cbn^i. 

-S, 2 cl 2-Oontd. 

361, 15 All 359, 23 Oal 115. Fol. 16 Bom 23, Diss). 
Faten Shah r. Akbar Shah D B R 1897— 
1901 Vol II 206. 

31.— 0 P C Ss 2 cl 2, 47, 104, 146, 0 XXI 
r 71, 0 XLIII, r 1 {=ss. 2, 244, 253, 893, 588)— 
Execution of decree — Defaulting purohaaer— Loss 
by re-sale— No appeal from order under Oiv Pro 
Code, S3. 293, 2i4, “decree” — Civ. Pro. Code, s. 
244— “Representative” of judgment-debtor.— 

No appeal lies from an order under s. 293 of 
the Oiv Pro Code for recovering from a defaulting 
purchaser of a deficiency of price happening on a 
re-sale of the property. 

Such an order is not a “decree” 
within the meaning of s. 2 of the 
Code. Where property is knocked down at a sale 
in execution of a decree, the maker of default in 
payment of the earnest money does not in fact 
become finally the purchaser, and cannot be 
treated as a “representative” of the judgment- 
debtor within the meaning of s 2 14 of the Cijde. 

Soudagar Mai v Abdul Rahman Khan 
AWN 1890, 85. 

Notea— Appl 14 All 201, F B, 12 All 397; Fol 
13 All 569. 

82.— 0 P 0 S, 2 01 2— Collector’s appellate 
order returning plaint— Appeal to District Judge- 
C P C Ss, 2, 588— Under S 180 (cl 2 U P Tenancy 
Act.; no appeal lies to the District Judge from 
an appellate order of the Collector as distinguish- 
ed from a decree. An order returning a plaint 
for representation to the proper court is not a de- 
cree within the meaning of the sections providing 
for appeals in the U P Tenancy Act. In order 
lo decide what are -orders’ and what are 'decrees,’ 
under the U. P. Tenancy Act, 1901, the defini- 
tions contained in 0 P C Section 2, must be ap- 
Dhani Ram v. Bhola Singh. 
1904A WN?52=3lA L J 808=«27 All 21. 

88.-S. 2 d 3 ri908)-Leave to bring 
suit for accounts-Grant of Idave-Order, if a de- 
cree— Civil Procedure Code ( Act XIV of 1882), 
section 2)— Appeal, Act XX of 1863 ( Religious 
Endowments Act ) makes no provision for 
appeal and an order granting leave to bring a 
suit for the purpose of having the accounts of a 
oertAitt religious endowment not being a 
“decree” within the meaning of section «of 
ttii Oode of Civil Procedure, no' appeal lies agatnjffe 


Civil Pro. Code 

-S. 2 cl 2-Om^d, 

such an order. Hojaffey AH Y Mirza 
Hedayet Hosaaiti. 5 C L J 641= 

84 Cal i84„ 

Notes:— Ref 10 C L J 503. 

34. — 0 P C Ss. 2, 47, 0. XLI, r 5 (=ss; 2,244 
and 645, Oiv Pro Code, 1882 )— Order of appel- 
late Court refusing stay of execution of decree 

under appeal No appeal lies from such 

order-^ Exercise of discretion, interference with 
—Decree. 

An order of an appellate Court refusing to 
stay execution of the decree under appeal is not 
decree within the meaning of sec. 2 of the Code, 
Nor is it an order under s. 244, since the appel- 
late Court is utt the Court executing the decree 
under appeal. No appeal, therefore, lies from 
iuch order. ( 12 Bom 279, Doubted). Held, fur- 
ther, that Courts of appeal should not lightly 
interfere with a discretion deliberately exercised 
by a lower Court. ( 26 All 238, P C, Appl). 
Ramchandra v Balmukund. 29 Bom 71. 

35. — 0.P.C.S.2, cl 2.-Objections against award 
—Order disposing of objections— Not a decree — 
No appeal or revision. 1 P L R 1911= 

9 Ind Cas 385=12 P W R 1911. 

86. — 0 P C S 2, cl 2— Order on an applica- 
tion under s 19, Arbitration Act, 1899 a decree. 
—Act IX of 1899, sections 3 and 19. 

144 P R 1908. 

37,— C PC S 2, cl 2— Decree, meaning of — 
Pun Act XVIII of 1884, S 39, 4 P R 1887. 

88. — 0 P 0 S 2 els. 2, 12- — Pre-emtor not 
entitled to mesne profits in execution of decree— 
Appeal— Decree— Civil Pro Code (Act V of 1908) 
Secs 2, 47. 

An order, declaring that a decree-holder is 
entitled to get mesne profits from ithe Judgment* 
debtor is a decree within the meaning of S. 2 of 
Act V of 1908, and as such is appealable even 
before the exact sum to be paid to the former 
by the latter is ascertained. 

The question, whether mesne profits should 
be allowed to a plaintifif in a pre-emption case 
for the period between the institution of his suit 
and the final obtaining of his decree on appeal 
is not included in the words “ relating to the 
execution, discharge or satisfaction of the 
decree, “ and can be disposed of only by a 
separate suit. Hoa Ram V Raaa Faleya. 

6 lad Qm 64% 


i 
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Civil Pro. Code ddOByOontd. 

. -S. 2 cl 2~Ooncid. 

39.— C P 0 S 2, ols 2, U.— Decree— Default— 
Dismissal of suit. — 

An order dismissing a suit for default is not 
a decree and neither appeal nor second appeal 
will lie therefrom. (23 Cal 115; 23 Gal 827 ref to) 
Amrita Lai Mtiklierjce y Ram Ckandra Roy 
(1901) 29 Cal 60. 

See also 28 Cal 81=12 M L J 473=8 C 
W N 313 ( Affimed by Cl (b) of S 2 New 
Code ). 

CPC (1908), S. 2. Cl. 2— Declaratory 
decree— Decision as to executability. 

See 0 P 0 (1908), S. 47 Case No. 562, 

10 M L T 437. 

40-41.— 0 P C Sec 2, cl 3, S 47 0 21 

1 16=0 P G 1882 Ss 2, 244 cl (o) 232— Execution 
of decree — Assignees of decree — Estoppel— Juris- 
j diction— 0 P C S. 2. 3 0 C 32. 

42. — 0 P 0 S2-0hief Court, Punjab, Jurisdic- 
tion of, 98 P R 1909=172 P W R 1909= 

4 Ind Gas 882, 

43-0 P 0 S 2 cl 5~Injunction— Stay of suit — 
Foreign Court- Jurisdiction of the High Court- 
Persons outside jurisdiction power of the Court 
to restrain— 0 P 0 (1882)— Indian High Courts 
Act 1861 (24 and 25 Viet. 0 104.) 

The jurisdiction of the High Courts is what 
was formerly possessed by the Supreme Court at 
Calcutta and continued to it by the Indian High 
Courts Act 1861 (24 and 25 Viet 0 104), viz over 
Bengal, Behar and Orissa; and for the purpose of 
restraining suits, any Court outside such juris- 
^ diction is to be considered foreign Court. 

\ The definition of “foreign Court” in S, 2. 0 P 

I C 1882 is for the purposes of that Code only, 

and semble, does not apply to extend the juris- 
j diction of the High Court for the purpose of res- 

j training suits pending in Court outside its juris- 

} diction under the charter. 

A Court can restrain a person from proceed- 
ing with a suit in a foreign Court only when the 
person sought to be restrained is within its juris- 
diction and not otherwise so that in the event of 
an injunction being granted against him and 
disobeyed by him he would be subject to the 
process of that Court for contempt. (6 H L 0 
416 Fol and 34 Cal 1 01 disa from). The Vulcan 
Iron Works Co Ltd t Bisshuttibhcr Persad 
43 C W N 346=86 Cal 233= 
4|ndCa(|927. 


to*.. 


Civil Pro. Code (1908)- Gontd, i| 

-S. 2 cl B-Gontd,. 

Notes: — See also cases under: — | 

(1) Foreign Court. 

(2) Foreign judgment | 

44.— 0 P 0 S 2 ( 6 ) = 1882 S 2 S 211, fl882 ‘ 

Ss 2, 13 Expl ( 6 ) — S 2— Foreign Judgment — ■ 

J udgment of King’s Bench Division of the High- 
Court of Justice in England. 

Judgment of the King’s Bench Division of 
High Court of Justice in England is a ‘ Foreign 
Judgment ’ within S 2. Moazzim Hossein 
Khan y Rapheal Robinson. 28 Cal 641= 

5 C W N 741. 

Notes.— Bef : 31 Cal. 274 = 8 0 W N 207= T 

19 M L J 457 ; 32 Mad 469=2L B R 47 
2 S L R 51. 

See also “ Foreign Judgment. ” 

44A— C P C S. 2 cl. 6— Judgment of Supreme 
Court of Mauritius if. 

The jurisdiction of a Court, apart from 
statutory power, can only be exercised over per- 
sons who are within its territorial limits. 

L R 32 Oh D 131 ( 1886 ), referred to. 

The Supreme Court of Mauritius is a foreign 

Court within the meaning of sec. 2 of C, P.O. and 

as such its judgments, passed in ahsentem against 

a Defendant who at the time of the suit or judg- ' 

ment was neither resident in nor subject of the ' 

same country, are not enforceable against him in 

a Court in British India. (22 Cal 222 (1894); L R 

6 Q B 166 (1870); L R 14 Oh D 361 (1880), relied 

on.) A person is no less a ‘foreigner’ within the | 

meaning of the oases above referred to because | 

he is the subject of the sovereign if 

who is both the sovereign of the country 

in which the judgment was passed, and the I 

country in which it was sought to be enforced. f 

(67 L T N S. 767 (1892), referred to ) 

Hadjee Kaseem Mamooji v Hadjec Isup 
Mahomed Sulliman. 6 C W N 829. 

4§.— 0 P C 1908 S. 2 cl r9)— 0 Vill, r. 10— 

Judgment, Court’s power to pronounce, when 
written statement not filed— Material irregulari- 
ty. 

The defendant in this case did not file his I 

written statement on the date on which he was I 

o|de?ed to file it, nor, on the df te fixed for heaf- 


if, 
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Civil Pro. Code (idOQ)-Oontd, 

-S. 2 cl B-Oondd, 

ing. The Miinsif therefore decreed the claim with 
costa onder 0. Till, r 10, Civ, Pro Code. Beld, 
that the aforesaid rule empowers the Court to 
pronounce judgment against the defendant, bat 
as in this case there was no judgment withm the 
meaning of the word as defined in S. 2 (9) ol the 
Code, hut merely an order decreeing the plain- 
tiffs claim, the Munsif acted with material irre- 
gularity and the decision should be set aside. 
Nanhe v Saiyid Tasaddup Husain, r 

15 OG78. 

46 . — 0 PC S. 2 cl 11 (1908).— Meaning of | 
legal representative. 

The phrase should bo liberally construed. Bee. 
s, 2 of the Civ. Pro Code (Act V of 1908). 
Dinamoni Cbaudhufani v Elahadut Khan, 

8C WN84*3. 

Notes:— Kef U Oal 612, F 8 = 11 0 W N 593, 
ai6 0LJ49l»3M LT 207, 9 OL J 
846; Diet 6 G L J 462. 

47. -.0 P 0 8. 2 cl 11.— O I r 8— Practice— 0 
XXII— Kepresentative suit— Death of plainitiil 
—Member of the class entitled to continue— Le- 
gal reprwentative. 

S, a voter in a devastanam circle, instituted a 
anil with sanction under 0 1 r 8 for a deohration 
that the election of a member of a Devast'anam 
Committee was void and for an injunction to re- 
strain him from exercising the office of sucii mem- 
het. He died pending the suit and K, another vot- 
er was brought on record as the legal representa- 
tive of S, and the suit was revived at R’s inst- 
ance. BeM that R though not a legal representa- 
tive within the definition of that term in B. 2 of 
Act Y of 1908 could be allowed to continue the 
suit. Mere misdescription as legal representative 
would not in itself justify the setting aside of the 
order of revival. 0 I r 8 applies not only to cases 
where concurrent interests are concerned, but 
also where they are similar though distinct, and 
the sanction granted to a voter whose interest is 
personal to himself is not therefore bad. 

A plaintii who has obtained sanction under 
0 J r 8 has so far as continuing or not continuing 
the suit is concerned an entire control of the 
action. In this sense he is undoubtedly domims 
Utii and not a trustee of the action. 

|| does not follow that other membexs of the 


Civil Fro. Code (19081 -Oonidn 
-S. 2 cl ihGoncU. 

class hav * no interest in the suit and such intere- 
st as thf y have still subsists after the death of 
the plaintiff so as to enable them to pursue the 
action. Ihe Legislature has imposed no limit of 
time within wh’ch applications must be made by 
poisons interested In such suit to be made parties 
jd if any member of the class is competent 
by a future application to come in as a plaintiff 
or defendant in order to safeguard his interest or 
to get rid of the effects of improper conduct of the 
suit by the plaintiff it stands to reason that they 
should be allowed to do so in a case where the 
plaintiff is dead and his legal representative is 
not competent to maintain the suit. 23 Mad 28 
i (81) approved. 57 Eng Rep 320. 1 Oh 203. 96 Law 
Times 602, Ref: 17 Oh, D 19 Ref: Sivagurtinatha 
Chettiar v Ramaswami lyengai’, 

(1902) I M. W N 105=11 M L T 257. 

48.-0 P 0 S. 2 cl 11.— 0 XXII, r 6-Legal 
representative, determination of question as to — • 
Decree— Appeal- Death of party before new Oiv- 
Pro Code- Order after new Civ Pro Code— Ap- 
plication of new Code, 

An order under r* 6 of 0. XXII of the Code 
of 1908, determining the question as to who is 
the legal representative of a deceased party, is 
not a decree and is not appealable under the new 
Code, though it was appealable under the old 
Ood6. 

Where the party died in 1908 but the order 
was passed lu 1909 under 0 XXII, r. 6, held that 
the Older mu&t he treated as one under the new 
Code and it is not appealable. 

Sital Prosad v Bajpangi Sahai, 

13 Ind Gas. 70. 

CPC (1908) Sec. 2 cl 12 & Or. 20 r. 12= 
1882 Ss. 2il&2i2. 

See (1) Mesne profits— Right to and liability 
for. 

(2) Mesne profits— Mode of assessment & 
calculation. 

(3) Interest —Miscellaneous cases — Mesne 
Profits. 

(4) 0 F C 0. 20 r 12. 

(5) 0 P 0 (1908) B 144 cl 1, 

CPC (1008) a 2 cl 12 

See 0 P 0 fl908)S 8L Case No (112). 

33 CaliaSj^. 
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CPC (t908j-s. 2 cl n-Goneii. 

See 0 P 0 (180?) 8 2 cl 2 Case Ko (38), 

6 Iiid Cas 648. 

I ! 

49- CP0--S. 2 (12),0. XX, r. 12— Bur. 
Act II of isre. L B R 1872— 1892, 451. 

50- 0 P 0-S 2 (1908)— S. 2 (12), 0. XX, r. 

, 12 — Decree — Decree, Construotioa of, 

' 9 M L J 334. 

51- 0 P 0— S. 2 ( 12 ), 0. XX, r. 12— 
Meane Profits — Suit for mesne profits and As- 
sessraent in execution. 

2 Bom L R 978, 8 Ind Cas 34. 

CPC (1908) S 2 el 14. 

See 0 P 0 (1908) S 2 cl 2. Case uo (39). 

29 Cal 60. 

— S. 2 cl 14 C F C (1903) -Sttii t)y minop 
in forma Order directing next 

friend to pay Court fees— Collectors appli- 
cation to execute dismissed— Appeal- 
Revision. 

See C P C (1908) S. 17. C^se No 

23 Mad 73. 


CPC (1908) S 2 cl 14 

See 0 P 0 S 2 cl 2. Case Ko ri7).4 L B R 17. 


5IA,— C P C S. 2 cL 14 (1908) -0 22 r 10* fl. 
104, 0 43, r 1 (1882— Ss. 2,372.588)— Order allow- 
ing objection under S.372— Order or deoree-Ap- 
peal. 

An order rejecting an application by an assi- 
gnee under s. 372 0 P 0 to be brought on the re- 
cord in the place of the plaintifi is not appeal- 
able; nor is such an order a decree within the 
meaning of S. 2, 0 P G, (22 All 380 and 19 All 
142 distinguished; 4 0 W N 403 ref to.). 
Tejsingli V Chebeli Ram. 

(1902) AWN 84=24 All 342. 


52— GPC(19u8) S 2 cl 14— The second 
Schedule r. 20 ( 1882 S. 525 )— Order refusing to 
file an award, decree — Appeal. 

An order made on an applica- 
tion to file an award under S, 625. C. 
P. C., is a decree within the meaning of C P„0., 
and an appeal lies, from an order refusing to file 
the award and setting it aside. (3 Mad 68 overruled. 
29 I. A. 51 foil. 18 Gal. 414 declared not incon- 
sistent with 29 I A 51.) Ponnusami Mudali 
v^ Maudi Suudara Mudali. 14 M L» J 356= 
* 27 |Iad 255* 

II C. C. 97 




■ ' ' it % k * 




CPC (1903)-S. 2 cl U-Oontd. 

Notes.— Ref ,'2 0 L J 80; 33 Oal767 F B=I0 
C W N 603=3 G L J 450;7 0 L J 486: 19 
M L J 394. Pol: 29 Mad 20Z: 10 0 W N 
601=:.2CL J 163. 

53— 0 P 0 S 2 cis 2, 14 (1882 S. 2)— Order 
rejecting appeal as out of time-Decree- Second 
Appeal. 

An order rejecting an appeal as being present- 
ed out of time is a decree, and a Second appeal 
lies to the High Court from such decree. (7 All 
42;9 Bom 452;12 OaI 30; 16 Mad 285 and 22 Mad 
156 Fol:). Saminatha Aiyar v.Venkatasulhba 
Aiyar. 13 M L J 300=27 Mad 21 

54 — 0 P C— S 2 (l4), 0 9,r,9: 0 41 r. 17 r 
19; 0, S7 r. 4: s. 104, 0. 43 r. I (1882 ss. 2, 103, 
556. 55 J, 534, 588)— Appeal dismissed for default 
—Application to rv.fltore-I)iscretion of Judge-Or- 
dpr dismissing whether a decree- Whether appeal- 
able under s. 588. 

Where an order was made before the recess 
adjourning a case to sometime after reopening of 
the court to fix the date of bearing and the appel- 
lant trusting to his vakil’s clerk’s word that the 
appeal would not be taken so early, did not appear. 

Reid, that the Judge rightly exercised his 
discretion in dismissing the appeal; and that a 
d*^<*ision dismissing the suit under s,102 for default 
of appearance of plaintiff or dismissing an appeal 
ui hr sac. 656 for default of appearance by the 
appeallant is not a decree within the meaning of 
sec. 2 of the Civil procedure Code. A decree pass- 
ed p^parte does not include a decree passed on 
default of appearance. (22 mad 221, 2 Mad 75 8 
All 354, Dist: 30 Gal 660, 16 Bom 23, 9 All 427 
Dist:) 

No appeal lies from such a decision. 
Dakshinamuitby Pillai v The Municipal 
Council ofTniehinopoly by its Chaiman. 

3MLT3S6=3lMadl57. 

55— C P U-S 2 els 2, 14— 041— r. 17 (1882 Sa. 
2, 556;— Order dismissing appeal for default— 
Uecree. 

Reid, by the Full Bench {Pri7ue:p J. dissen- 
ting). An order dismissing an appeal for default 
IS a decree. (23 Cal 115, 23 Cal 827 over, 16 
Bom 13 appr.) 

Radha Nath Singh v Chaadicharan Ritigi. 

7 C W N 496.I.S0 Qal 660 fR. 
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CPC (i&08)-s. 2 tl Mi V nnd. 

Notes— Diat 31 Mad 157 = » V L T 330, 4 L 
B B 17 Eef 8 0 W N 313, 34 Cal 403 E 
B = 5r'I T 747 =11 OWN 820 P B=2 
M L X 123 10 r u. L E IbO, 16 C X L R 
161 List 17 0 P 0 ' E 1 121 P E 1007= 
81 P W E 1007 1 B 

56— Ss 2 cl (14), 47 Order 21 r 6=( Ss 2,244, 

291)— Order for stay of sale of p'-operty in execu- 
tion of mortgage dt ^roe- j p e 

An order for stay of s^^le r no-^gao-eo pr pe’-ties 
in ixecution of a mortga decree la a t < 
virtnaUy for stay of execution i?v it hm the meaning 
of 01 ( 0 ) of R 241 C P 0 tho igh the orde* ^ i^ 
terms one ander b 291 ard nj cal lie** from am h 
order bhyam Eisheix v Suiider Kotr 

(1901) 31 Cal 731 


CPC (1908)-S. 2 cl n-Gomd. 

could not be ascertained (Ij 0 29 Oh D 861 le- 

lesred tf ) Attil Chtiiider GhoSe T Laksli* f 

man Chuitdeff Sen. IS C W H 1172= 

36 Cal 609=2 Ind Gas 8S0. 

57B— 0 P 0 S 2 cl ir (1908)=( 0 P 0 XIV 
of 1882 bs 2, 266 j— Public officer— Attachment 
of moiety of pay of officer of Indian Staff Corps 

The effc't of S 136 of the Army (Annual) Act 
18^*', lb to empower civil courts to attach one 
moiety of the salary of an officer m the Indian 
Staff Corps under S 260 (i) of the Code of Civil 
i Procedure (2b Cal 102 foil ) Waston v Lloyd 

25 Mad 402. 

CPC 19C8) s 2 cl 14— Privy Council— 

Le^vc to a| pul— Final & intenlocntory 
or<i 4 .n“> end— Cardinal Point 


57-S 2 cl 14 (76) bs 47 1 04 0 XXT r 72 
OXLIII rl(=8s 2 241 294 5SH(l6)fhv Pro 
Code 18ei)— Leave I i 1 r'^f sal of to decree 
holder— Appeal 

No appr al lies against an order forbidding a 
decree holdf^r to bid at a sah he id m execution of 
a decree the matter l»eingoue of administration 
(IS Cal 1/4 Eef ), Ro Tha Hn:|in v la HninI 
15 C W N 862 P C 


See G I C (1908) b 47 Case No (557) 

6 AL J786. 

5g.-.Ss 2 (17) 80— Public servant— Canton- 
ment Committee is a public seiv^mt— Notice of a 
claim— Votice compulsory— Actions exdehcto. 

The Cantonment Committee, constituted unddr 
the Indian r’antoments Acts 1889, is, for the 
purpcj&e^ of b 80 of the Oiv Pro. Code 1908, a 
“public otfi er as defined in S 2 (17) of the C P 
Code. 


I7A ”0 P G. ^,3cl 16(1 90b) -AMorncy and 
client ‘xuiH fit. tOiviiPio T At XIV of 
1881), ss 2 an i 39 'ppo i i i ttciney - 
liefeamer how revoked-tuntmu i J authority — 
Taxation of coats time covered b^ —Cause by 
action— Li mi f on 


s Su of the Civ Pro Code 1908 applies to 
actior 1 sounding substantially m tort, although 
th«> iction«i may by operation of law be treated 
for certain purposes as actions evLO7ttractv-«~(%0 
Bom j 17 Lxpl J Cecil Gray v The Cantoix- 
meiit Committee of Poona 12 Bom L H 6ti* 


An attorney s oiVLv. to act for a client 
does not terminate i ii iht ne is rtvoked with 
the ka \0 of the Court b’v a mi mg signed by the 
client and filed in Court as piov ded for in bee. 
39 of the Code of Civil Pioced ire (Act XiV of 
18^2) The caure of a t 0*1 I aUorofv s costs 
arises when the wort ^ w hich he was retained 
IS completed Q P 70^ | 


59-S 2 (17) (1882 S 2)— Public Officer— 
/ dmmistrator— General 

Jbe Administrator— General is a “public officer” 
as define*d by S 2 0 P C. Bholaram Chowdh- 
tsry V Administrator General 8 C W N 013 

Notes— Eef 28 All 600, 


In a suit if the decree directs th*t < '»rtain 
party thereof should pay certain ecsts, (a j n 
thority of the attorney acting for isuch a party 
to the suit con inoas eyaa aB^r the judgm<^nt 
md covers the entire period taken by the taxa- 
tion of such costs, lor until taxation, the 
payable by the olital the decree 


60— Bs 2 el 17 h— Public officer— Official 
trustee — Oihual tiustce is a public officer vVithin 
the D fmin< n given m s 2 of act X of 1877. 

Shsliimshah Begtim v Fergttsson 7 Cal 499. 

Notes -Pol 12 Mad 250, 14 Bom 396,20 

Pom 697 Bist 24 Cal 684, Eef U ^ 

317,11 Boffi 343, 23 Bom 289 FB,3fc ^ 
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C.PX.{ 1908 )-S 2 ol 17 ’^GoncM^ j 

Bom 142, 28 All 600=3 ALJ 341=(190G) 
W N 107, 32 Cal 1130 = 1 0 L J 542 26 
All 220. 

61 - S. 2 cl 17 h (1882-S 2)-‘ Public officer’’- 
Official Aasignee. 

The Official Assignee is a public officei within, 

B 2 0 P 0. Joosiib Haji AH v N W Kemp 
4 Bom L R 929=26 Bom 309. 

62 — S 2 cl 20— ‘ Stamped’’— “Person re- 
ttrred to.”— (Act X oi 1877) 

ffeld that the lyord “stamped’ m s 2 of Act 
X of 1877 IS not limited to the person who is not 
able to write (like the word marked) and that 
the expression “person referred to’ means the 
person referred to in the subsequent sections, of 
the Code as being required to sign or verify cer- 
tain documents and that it was not a condition 
precedent to such person being a ole to use a 
stamp that he should be unable to write his 
name Maharaja of Benares v Bebi Dial 
Kama. 3 All &75=1 W N '"o. 

63.— S 3=(s 2 of 1882)— Buborlinate Court- 
Collector’s Court— Bengal Civil Courts ‘lut, i871, 
8. 16 

A collector’s Court, although ifc exeicises cer 
tain powers under the Civil Pioceduie Code, is 
not a Civil Court within the meaning of s 16 of 
Act VI of 1871, nor is it subordinate to a Dis- 
trict Court within the meaning of Act S cf 1877, 
s 2. Bodrti Rohman 3 C L R 508. 


C.P.'’ (i 908 )-S. 7 =fl 882 , S. dhOoncid. 

(2) Small Cause Oouri, Mofussil- Practice 
ana procedure — Miscellaneous Oases, 
2 Bom 641. 

— S 9=s 11(1859, s 1) 

See (1) Cases undei Juiisdmtion of Civil 
Court 

( 2 ) r^sos under Sight of suit, 

See(l§ ^ i Tenancy Act s 101-11! A, 
C O me) 28 Cal 28 

(2) B-^ml 3 Muniri|.al Act sec 33. See 

Case No (1) 81 Bom 604. 

(3) Decree 8 C W N 473. 

(4) Evidence IS C W N 501. 

(6) High Court, Jurisdiction of — Cal- 
cutta (Civil) 30 Cal 369. 

(6) Maintenance — Suit foi 

82 Cal 479, 

C7) Caste 
(8) Df^ i Ain ition 

-CPC (1908) & 9=S 1 1 cl882) 

See (1) Central Pro Tenancy Act s 36 C’ase 
No (44) 5NLR176. 

(2) Bisjudicila ii2FRlS82. 

( ) Jiu sdiotion 2 L B R 140. 

—a 10 011908=8 12 ofl882) 

See hi 3 Jadicata — Matters in issue 

8 Cal 602=-:.- Mad 256=11 All 148, 

—CPC (1908) 8 10=1882 s. 12 


64. — Ss. 4, 100— Mad Act VIII of 18B5, 69 

I 10 M L J 398. 

65. — Ss. 4, 120 (2), 141, 0 XLI, r. ^-Appli- 
cability of, to insolvency proceedings m Rangoon 

^ L B R 241 

—a. 6 (1859 s. 383). 

See Deputy Commissioner of Akyab 

4 Cal 94. 


CPC (1908) s 6=s 6 (1882). 

See Execution of decree- Transfer of decree lor 
execution of 9 F R 1901= 

1 P L R 1901. 

— S. 7ofl908=S 5 of 1882 


See (i) T.ooal O^oTernmeut, Power of. 




I/* 




I 




See Written statement 59 P E 1892. 


e6-»68 — S 10^ { 18^2 S 12 Applies only 
when the plaintiff ax 1 b.» d^^fendant in the second 
suit =ire also the plaint il and the defendant in 
the first suit Rn xigo r Vishnu. 

1890 P J sol 

69 --S. 10~{ 882, S 12)-Smt for mesne 
profits during suit for possession 


The pendency of a suit for possession of land 
m one Court does not under section IS 0ml 
Procedure Code preclude the trial of a suit for 
mesne profits of the same land in ptnother CJotirt. 

Motiram Seth v Chttnilal Seth. 

4 0 P L R 27. 





8e0 11 All 148; SeleeiC^# H; 
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C. P. C. (1908)-S. 10=(i882, S. 12) 

>^Oontd, 

70. — S. 10 of 1908=(8. 1S of 1882)— Neces- 
sity of instituting suit within proper time. 

S. 12 of the Civil Procedure Code (Act ZIV of 
1882) only provides that no suit shall be tried if 
the same issues are involved in a previously in* 
sMtUted suit. It does not dispense with the in- 
stitution of a suit within the proper time when 
the law requires such institution. Nemagatida 
V Paresha. 22 Bom 640. 

Notes.— Fol; 27 Oal 714. Bist; 1 A L J 531: 

71 . -B.10 -Applicability to arbitration pr^ce* fl- 
ings. 4 S L R 1B7. 

72 . — 0 P C S. 10 (1882-B. 12)-Suit filed in 
one Court pending in another Court fjr the 
same reiiof against the same defendants 
—Procedure. 

Where a suit is barred by sec, 12 of the 
Civil Procedure Cod#*, the proper procedure 
is to dismiss the suit so barred, and not to 
stay proceeding or transfer such suit to the 
Court wherein the other suit is pending. 

Venkappachari v Manjunatha Kamti. 

2 MLT40«16ML J 526. 

73. -S.10a(1882-S, 12) Suit for cancellation of 
putni and for mesne profits-Second suit for rent 
fertile ^me period, maintainability of. 

Plaintiff in the first instance sued the defen- 
dant for the cancellation of the 'put/u lease which 
the latter held under him and for mesne profits. 
He also brought a second suit against the defen- 
dant to recover arrears of rent for the same 
period. that S. 12, C, P. C., v no bar 

to the maintainability of the second buit and 
that plaintiff could simultaneously prosecute 
the two suits. The decree of the second suit 
was not, however, allowed to be executed till 
the first suit was finally decided m appeal 
Plaintiff brought the suit in the double capacity 
viz., iu his own right and as ^thehatt of a ceitam 
deity, though his name was not registered in 
that double capacity under Act V 1 1 of 
MeUt that it was sufficient for the pi i pose of 
bringing the suit that plaintiff’s name regis- 
tered as of the deity. Raja Ran jit 

Singha v Bhaghtttty Charau Roy. 

7 C W N 720. 

Note».-Ref: 8 0 L J 273 P B; 11 0 W N 983 
fB ;5 01iJ 270; 85 Oal 84 P B. Bist* 
84 Oal 305. Appr/ 8 0 L 4 308t 





C. P. C. (i908)“S. 10-{1882, S. 12) 

-Goncld, 

74, ^0 P 0 S. 10 (1882 S.12)-0ourt of Political 
Agent at Muscat. 

The jurisdiction of the British Indian Court is 
not ousted by a prior suit pending in the Muscat 
Court, by reason of S.12, C.P.C. Rahimutullah 

Mukhi Ramzon v Bamodhar Dharamsi 

1 Sind L R 166. 

75. — 0 P C &s. 10,11 (1882, Secs. 12 and 13)- 
Resjudicata-Rent, suit for-Mesne profits, suit for. 

A purchased a tenure at a sale for arrears of 
1 ent, and some time after, served a notice upon 
B, an under-tenure-holder, uider section 167 of 
the Bengal lenancy Act. A then sued to eject 
B and to i ecover mesne profits. The Court made 
a decree for < jccim^nit and allowed mesne profits 
from the ihb ' lac .ir vice of notice under sec- 
tion 167 i? pr feir^ i an '’PI>'=’^1 during hs pen- 
dency, A sued B for rent tor the period between 
the date of hib purcja&e and the date of the ser- 
vice of n<.tic8. 

(H that the suit was not barred under 
section 13 oi the Civil Procedure Code; (7 C W N 
720 Appl). 

(2) that the suit was not barred under section 
13, Civil Procedme Cede, as A could not join 
claims for rent and mesne profits in the previ- 
ous suit. Naffar Chandej* Pal Chowdhry y 
Munshi Mahomed Kayiin. 8 C L J SOS. 

76— C. P. G. bs. 10, H (=0iv. Pro. Code, 
1882, ss. 12, IB) — Suit ior account n^ainst agent 
— Cl uss-suil by agent— Sep'irate trial, if illegal 
—One suit if should be stayed pending decision 
in the other — Res judicata. 

C, being sued as agent to account for monsys 
given to him, instituted a separate suit claiming 
to recover a certain sum which he alleged was 
due to him from the principal over and above the 
amount in respect of which acrount was sought 
fiom him; Meld — That the dtoision in the former 
suit cannot operate as a bar to the trial of the 
latter on the principle of w judicata'^ that, 
though it was desirable that the two suits should 
have been tried together, there was no legal bar 
to their beinp tried separately, though the same 
ground might have to be traversed over again, 
S. 12, Civil Pro. Code, has no application to suits 
of this kind. Clvaiidlfa Ifiimar y,. 

Pramatko Natk R^y. li: C WSiPSO. 
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CPC. (1908) s.tl=(1882, S.\‘i)-GoncU\ ' C P. C (1908) S. \b~Ooncld. 



C. P. C. S. 11 of 1908=1882 s. IS (1859, 
■. 2 ). 

See(l) Estoppel— Estoppel by Judgment. 

7 BLR 673; 14111 64. 

(2) Res Ju(iicata» 

C. P. C. (1908) S. 11. 

See 0. P, C. (1908) B. 10. Oase Ko 76. 

15 C W N 930, 

C. P. a (1908>S. 11. 

See 0. P. O. (1908) S. 10. Case No. m) 

8 C L J 303. 

C. P. C. S. 11-=C. P. C. S. 13 (1881). 

See Boimdaiies— — Evidence— — rtvf^ ‘ ^ 

Maps. Case No (4) 7 IiU Cas ?. j 

C. P C. 11 = C. P. C. S. 13 (lSr.2;. | 

See Beogal Tenancy Act S 69, Cfise No j 

7CLJ2SJ. 1 

C. P. C.S. 11=C. P. (1882) s. IS ex II. 

See Central Pro. Land Revenue Act s. 13K 
Oase No (20) 5 N L R 189. 

C. P. C, (1908) S, li=(1882 S. IB ex II). 
See Srt off. 35 Cal 

CPC (1908) S 11— Exectitioii pi*iceed 
ings— Regular s lit mis rake now plaixtt not 
inconsis ent mth oidginal case. 

See C F C (1908) S. 17 Case No. (789). 

10 Ind Cas 991. 

CPC (1908j S. 11 —Cause of ?^etion .fid 
relief in two different, no rcsjudicata. 

See G P C a908; S. 47. Case No (801). 

1890 P J 72. 

C. P. C. (1908) S. 12. 

See Bengal Tenan<^y Aci B, 1S3-B. Case No. 
(6oG) 14 C W N 864==: 

5 Ind Cas 781. 

C. P. C. (1908) S. 13 »'S 14 (1882) ) 
SeeEore^'gn Court, judgnent ut 

77 — 0, ?. C. S, 14 — Reversal of donee 

Right of restitution — No remedy by suit- Fi\^' u- 
tion. 10MLT568. 

C. p. C. S, 15. 

Nots:— The decision is under the old code 
and the question cannot arise for consideration 
mndeJ? the new code. 


C. P, C. S. 15 (1908) c 1859, s. 6 first 

paragraph), 

Sec Bub{ rdmate Judge, J urisdiction of, 

7 Ml 230, 17 Calc 156, 
23 Mad 367. 

78— 0 PC S. 1.6. The rule laid down by S.16 Is 
one of piocedurp,9nd does not go to the jurisdiction 
of the Codrt;but it ought not to be exercised and 
the direction in S, 15 should be followed as soon 
as tht Cinrt becomes aware of the irregularity 
of procedure. Babtirav v Sarjeant E J Ring. 

1889 P J 326. 

79— U. P. C. Section 15 — And Section 578— 
Su^*^ heard by Court other ^h^in the Court of the 

grade competent t > ne *r it— Irregularity 
- le vei'inl of decree. 

Ueli^ <)idt the object of th^ :»ro/isions of Sec- 
rnn 1 *> hI I he Civil ProcMure C(» 1^, that every 
< ' ^.h'^ll OP inst .‘ated iu iae 0:>nrt of the lowest 

gi«U<' Loinpeieui oo try it, iq m-arely directory to 
reguUte .''e prnoai’ 'f C) ir ind it does not 
a pri ve a Court oi j a.jdp ion which it. may 
n>hei%v/vp>q oi ** i oifjr, if there be any 

' ijUlurity, Hb » mitu*T of proc'edure, in a Judge 
' k op a 01*^3 in c mir mention of the terms of 
tht: M^otion ^ d hying It hi osslf, such irregula- 
cjtj would > pured by Sjctioa 578 of the Code, 
a.id 'vould not jaetTy the reversal of the first 
CoJ. V, decree by an fjp,»pilate Court. 

Mii‘za Najib Beg v Jodha 
PR 184 of 1888. 

C. P. C. Ss. 15, 20=:(C. P. C. Ss. 15 & 17 

(1882 ), 

See Bengal Tenancy Aet S. 114. Case No (431) 
30 Cal 453=7 OWN 402. 

80— C. P. 0. B. 15 — Effect of provisions re- 
lating to arbitration — N gh Court, Jurisdiction 
of, Bombay, 11 Bom L R 273'=34 Bom 13= 

3 Ind Cas 837. 

81— 0. P 0. (1908) Ss, 15,24, 99 Case tried by 
Court of higher grade than th at ordinarily hav- 
ing jurisdmtion— Court i.n which appeal should 
bebrjught — Remantl by appellate Court for fur- 
ther evidence— Ss. 6C6, 669,- C P. C. 

2 L B R 1903—1904, 117. 

82 — 0. P. 0. (1908) S.16 referred to procedure 
only and did not affect the jurisdiction of Courts 
of higher grade. 

Tangor Majhi v Jaladlvari Deari, 

14CWNB22«i^5IndCas 691. 
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C?CAiM^. \B-Gonetd. 

C. P. C. S. 16. 

Note: — This section corresponda with section 
16 of the 0. P. Code, 1881- The changes intio- 
dticed in this section are, the addition of the 
tfords, ** UoUh or without rents or projifs'" in 
clause (a) ; and the addition of the words 

oass'^and or ^^clmr^e uporC' in clause (b). 

C. F.G. B. 16,(1859, s,R). 

See (1) Jurisdiction— Causes of Jurisdiction 
-Dv^elling, Carrying on Business, 
etc. 

12) Jurisdiction— Causes of Jurisdiction 
—Dwelling, Carrying on Business, 
etc. 

(J) Cases under Jurisdiction— Suits for 
Land. 

83— 84— C. F. C.*S. 16— Wrong to immove- 
able property— Suit for compensation — Venue of 
suit— Jurisdiction— Question of jurisdiction, 

19 C P L R 48. 

C F C S. 17 

Note -This section corresponds with 
ieciion of the 0. P. Gale, of 1682. The changes 
ihtroduced in this section are the omission of the 
w^otds *^wtthin the hmii'i of a sintjU dutnef />?//” 
fiom the first para, and the entire omission of the 
ihlM para of s. 19 of the old Code. 

c. p. C.S.17 of 1908=1«82 s 19 (1859 

pans of SB. 11 and 12). 

See Execution of Decree— Transfer of Decree 
for Execution and Power of Court as to 
Execution out of its Jurisdiction. 

14 Calc 661, 21 Cal 639, 
22 Calc 871. 


C P C.(t9e8) S.t8=cl8S2 S.^k>(Mad. 

there has he&n a eoMBfUSnt fhUure of justice^ after 
the word ‘thereby* m the last line. 

C. F. C. S. 18 of i908«i882 s. IB-i. 

Sec Jurisdiction— Suits for Land — Property 
in different Districts. 24 CSlc 449. 

C P C S 18=C. F. C. (1882) S. 20. 

See (1) Stay of proceedings. 

(2) Jurisdiction-Question of jurisdiction 
“Consent of parties and waiVer to 
objection of juiisdiction. 

C. P. C. (1908) S. i9=-S. 18 (1882). 

See Jurisdiction-Causes of jurisdiction. 

Note:— This section corresponds with sec- 
tion 17 of the O.P.Oode, of 1882. Several chan- 
ges havi' been introduced in this section. The 
word vrcry’ has been substituted for the words 
‘ all other ’ in the first line; the order in which 
the clauses (a), (b) and (c) stood in the old Code 
has been changed; the words “ or each of the 
defendants where there are moi e than one''', have 
been added to clause (a), the words “wi re \her$ 
arr mote than mp'\ have added to clause 
ih)\ and the woids, wholly or in part" have been 
addtd to ci .use (c). In Explanation I, the word 
“ rendenee " has been substituted for the word 
“ lodt/iny ’ ; and tuc word “ company ” has been 
omitted rrom ii'iplanation 11, of the old Code. 

Explanation III, in section 17 of the old Code, 
has been omiUed. As it has become, unneces- 
sary owing to the addition of^the words “ wholly 
or in part" to sub 'Clause (c). 

-S. 20 of 1908 «S. 17 of 1882. 


C. P. C. S.l7=ri882 s. 19). 

See also Jurisdiction-Causes of jurisdiction- 
Suits for land -Property situate in different 
districts. 

C. F. C. S. 18. 

Note-This section corresponds with section 16 A 
of the C P 0, of 1881 The changes introduced in 
this section are the substitution of the word 
Cohere' for the word Hohm' in the beginning ; 
the iuhstitution of the word * unlmB ’ for the 
word ‘i/* and the substitution of the word ‘wo’ for 
the word in the latter part of clause (I) ; 

addition of the woj^ tod wtiess 


See (1) Jurisdiction — Causes of Jurisdiction, 
(2) Small Cause Court, Mofussil— Juris- 
diction — Dwelling or Carrying on 
Business, 6 Bom H C R A C iSl, 
258: 3 Mad H C R 374; 

18 W R 312. 

C, P. C. S. 20 (1908). «S. 17 of (1882), 

See Jurisdiction. 8 A L J lt60. 

a F. C. a 20 (1908).=S. 17 of (1886) . 

See Begistraticn Act, S. 33. 



% 
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C.P.C.(1908)S.20=(1882, S. 17) •^Goncid, C. P. C.(1908)S.22=(1882, S.24) •Conoid, 

C. P. C. S. 20 (i908)=*S. 17 of (1882). C C (1908) Ss. 22, 23 (1)=S. 22 (1882), 

See Provincial Small Cause Courts xlcfc, S.Sl, tTurisdiction — Causes of jurisdiction — 


AWN 1888, 59. 

— S. 20 =C. P. C. (1882) S. 17. 

See Cause of action, Case No. (10). 

25 All 48=A V/ N (1902), 79. 

85— C.P*C. 8. 20 ( c )-"Breat*h of contract — 
Compensation — Commission agent - C nise of ac- 
tion — Bevenue— Jurisdiotiia. I? A L J. 1160. 

86— C.P Cm 20 (c) ( 17, Espl III )-Cnn- 
t’*aot Act, S. 212 — Suit by princ pal auainst 
agent for compensation — No duty of agent to 
seek out principal for payment.— 

A suit, brought under S. 212 of the Contract 
Act for compensation wbioh the agent is bound 
to make to his principal in respect of the diiect 
consequence of bis own neglect or want of skill 
or misconduct, is a suit not for an amount pay- 
able “in performance of’ but in breach of the 
contract; and consequently, it is not governed by 
CL 111 of 8. 17, C.P C. There is no authority 
for the position that a party committing a breach 
of contract should seek the other parly to the 
contract and pay him at his residence compen- 
sation or damages for such breach of contract.— 

Kamisetti Stibbiah v. Katha Venkata- 
sawmy, 27 Mad 355 at 358. 

Notes:— Ref: 36 P R 1908 = 85 P W R 1908. 
C F C S. 22. 

Note:— This section is new. It has been 
substitu<-ed for sec. 20 of the C.P. Code, 1882; but 
its provisions are quite diiferen from the provi- 
sions of that section, which con timed provisions 
as to “a toy of proceeding whn a have oeen alto- 
gether omitted from this section. 

“ We have omitted clause 22 of the 
Bill, (which corresponded with sec. SO of the old 
Code), as in our opinion it is unnecesb^ry. We 
think that sufficient provision is made for trans- 
fers under the succeeding clause”. Report 

of the Select Committee. 

—CPC Ss. 22, 28 (3) of 1908«1882~S. 24 

(1859), s. 13. 

gratis fer of Givi} Case— Genepr^l Oases. 


Suits for land. 

87-90— C, P. 0. (1908), Ss. 22, 23 (3)— Small 
Cause Court— Mofussil, Jurisdiction. 

24 P R 1896. 

CPC (1908), S. 23. 

See C.P.O. (1905), S. 22. Cabe No. (86~90;. 

24 P R 1896. 

CPCS 24. 

Note:— “The words ‘at any stage’ have been 
added to clause (1) to remove the diffieulty creat- 
ed by the view that a suit cannot be transferred 
after the hearing was once commenced, ss to 
I which there is a conflict of decision Report of 
\ the Comnuttee. 

This section c orresponds with section 26 of 
Act XIV of 18S2. Material changes have been 
made in this section to set at rest the conflicting 
decisions. Under the old Act, there was diver- 
sity of judicial opinion as to whether the Dis- 
trict Judge U\d power to transfer execution pro- 
ceedings and hence the words ^Uither proceeding'^ 
have been added. 

Then there was also diversity of ludicial opi- 
nion as to whether the District Judge after with- 
drawing a suit or appeal could re-transfer it or 
not, and hence the word “re-transfer ” has been 
adaed. 

Again there w^as also diversity of judicial opi- 
nion as to whether a District Judge could trans- 
fer a suit pending in his own Court to any Sub- 
ordinate Court, as it was held in some cases that 
a District Judge could only transfer a case pend- 
ing in a Subordinate Court and that he could not 
transft-r a case pending in his own Court. In 
order to set at rest all the conflicting decisions, 
the present section has been made more compre- 
hensive, so as to include all the debatable points. 
The conflicting decisions have also been Inserted 
under this 8ect‘ion,to enable the readers to under- 
stand the objecc of the changes made, 

CPC (1908) S. 24:^1882, S. 25) 

Sec (1) C P 0 (1908), S. S8. Qme Hp. (127). 


» ' ^ I 
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C P. C.(1908^S.24=(t882, S.25)"<'On.M.C. P, C.(1908,S 24=(1882, S.25)"C^*wfi(?. 

(2) C P 0 (1903), 1^5, Case No. (31). lOB. — 0, PCS 24 ( 1908 )— U P Act; III of 

2 L B R 190B — 1904, 117. 7 0 C 142* 

91 94-C P C (1908> S. 21 { =oia s. 25 )_ P.C. S 24 a908)-Pr«.ir.dal Small 

^ ' PiitioK Pmirta Act Cause Courts Act, 1887, (1). 

Power to transfer case — Punjab Courts Act, „ , 

Ss, 33, 34.- 127 P L R 1903, 81 Cal 1057* 

s 25 Civ. Pro. Code, read with ss. b3. .!< of | 10S.-r P C S. 24 (25) Mamlatdars' Oourt- 

the Punjah Courts Act, gives to the Distr. -t Judge Aj < i.oabihty of section 

power to transfer a case ‘rom a S-nall Cause CPC, C18a2) does not apply to Mam- 

Court to his own. Mtisst. Begam v. Major lakUrs’ Courts. Bhagv.aadas v Jedu. 

77 P R f«89. s Bum LE &70 at 971. 

C. P. C. S. 24 of ir08=lf'82.-S. 28 ^18119. C P C S 28 1908. 

B. 6, latter part). j tfote:— This section is new. Thero was no 

See (1) Executiim i Di -feo — Transiiroi I iiii.iLii pinviwon in the OH Code. “We think that 
T)tciu liir Kx“i "f III'. > f' I *-i‘‘ -‘■1*' c of such a pi. wtr may some times be 

(2) Ti .I’ll' c ti C 'id Co.*- . j III' ij ami it has been brought to our notice 

* at lixe al stuce of any provision on the point 

95— C P fJ 21 f x> “ *'J ) i-ila'uui’ . ui the existing Code, has given rise to difficulty. 

Court— Appiuabildy » I Kction.- i’he n* w section proceeds on the analogy of sec 

,, , • (jr P Code 1B98 ’ Sec the Meport oj the 

s. 25, C P C, doc nov apply to M .. ia,. ■ ^ ^ 

Court. BhnwMidaa v. icdu, 3 Bom i- K 

?CS26.(1808) 

96— C F 0 S 24=:(8 25 1882). A Couit in- 
vested 'wPb the juripd^ni in of a Court ol ggp cj’fcs under C P C ( 1908 ) 

Causes is not a Ooiot of hmall Causes wit^ u iio 4 r 1. 

neauing of 8. 2e, last clause, of the Civil 1 uco- 

dure Code. The exprtsuon “ Courts of ‘-in dl 106.-C P s' S 26 ( 1908 ). 0 1V, r 1, 0. HI, 
OatEses ” in the Bec'^ion me '^iis Courts properly r 11, 0 Vi, i i8-Fi mentation of insufficiently starnp- 
and Strictly bo called, and does ne+- ireh.cl: t’enrt!- ilaint-Mak]*^g up of stamp duty subsequent- 
only invested with ihejuusdicchjn ol CouriiH fo th^ period of limitation foi th^sj > — Validity, 
Small Causes. Ramchatidra Krislma Rajwacle 123 P R 1907=82 P W R 1907= 

T OatiesK Bapuji Dhavalc, P J (1891^). 266. 3 M L T 6S. 

97 C P C Ss 24, 116 — Revision— General. ^ F C S 26 ( 1908 ). 0 IV, r 1— A suit 

AWN 1882 62. commenced by the presentation of the 
plaint— Lcliers Patent 1866 Madras High 

98— C FU S. 21, 0 [I,i“r.3, 6— M ^pinderof Cour^ cl 12. 1 M LT 71-16 ffl L J 238 = 

plaintiffs and causes of acHun. 1 AL J 188. 29 Mad 239, 

99— C F C 8. 24— Letters FatentjHi^h Gouit 108. — 0 FC S. 26(1908.) Civ Pro Code (1908). 

1866— Bombay, cl. 13. 7 Bom L R 143 14 Bom L R 128. 


100—0 P C S. 24— Presideuoy Small Cause 1909.— 0 P 0 Ss 27, 32 { 1908 )— Addition of 
Courts Act, 1882, s.31 cl. fb). 14 C W N 662 plaintiff after period of limitation -Whether suit 
rs6 fnd Gas 97=37 Cal 574. baired. 8 lad Cas 890. 


101 — C. P C\ S 24— Judge personally 
interested in sait In his Court— Transfer of case 
—Bur Aot VI of 1900. 2 L B R 281. 

lOa-0 P C S24 (1908 J-Small Cause Court, 
MoUpstO) Jurisdiction. 2 Q C 143. 


C p C S 28. 

See cases under. C P C(1908 J 0 5 r 21, 

110.— 0 P 0 S 28 (1908). Test under-- 

9 M L T 467, 




fiil, Sl>,v im 
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Civil Pro. Code (1908) S. 32. 


See eases under. 

0 P C (1908) 0 16 r 10 to 13, 17, 18. 

CPC (1908) S 32. 

See C P C (1908) S 27. Case No. (109). 

8 Ind Cas 890. 

-S 33, 0 XX j? 1-C P C ( 1882) S 198 
See Dismissal of suit. 82 P R 1901. 


CPC (1908)S.34=(1882, S.209)-Coneid. 

211 and 222 0 P C. Such interest is no part of 
the claim or relief as in the case of mesnfi pro- 
fits ( 24 Cal 173 Foi : 2 All. 682 ; 16 Bom 416 
Fol ) Dwarka ^Nath Biswas r Bebendra 
Nath Tagore. 33 Cal 1282. 


CPC a908) Sec S3, 0 20, r 1=1882 S 198. 


See (1) Judgment Form and contents of 
Judgment, 

(2) Judgment — Civil cases-Pronounce- 
ment of Judgment, 

(3) Judgment — Civil cases-what amounts 
to. 


C P C S. 34?. 


Notes : — No material changes have been 
made in this section. It is almost similar to sec- 
209 of Act XIV of 1882. A decree for payment 
of money does not include a decree for sale in 
enforcemAjat of a mortgage or charge. See the 
Report of the Select Committee, 


~C. P. C. S 34 of 1908=1882 S 209 (XXllI 
of 1861 S 10). 


Sec Cases under Interest, Omission to stipu- 
late for, etc. 3 Mad 12S=12 Cal 569. 


lll.-O PCS 34=S 209 (1882) 

Section 209 of the Civil Procedure Code, 1882, 
relates to a decree for money ; and a mortgage- 
decree, until it reaches the stage shown by S 9U 
of the Transfer of Property Act, 1882, cannot be 
go termed. Hargoyandas v Mohatihhai 
2 Bom L R 225. 


112.— C P G Sec 34, S 2(i;— 0 20. S8.2, 12 » 
(1882 J Ss. 209, 211, & 212— Interest— Future mesne 
profits. 


There is no analogy between interest awarded 
pnder S 209 and mesne profits awarded under Ss. 

G. C. 98 


JJ 


Notes Appr: 6 0 L J 266 F B, Bef; 84 0*1 
964 P B. 


113.-CPCS 34 = ri882 Section 209).— 

The words of Sec 209 of the Civil Procedure 
Code, 1882, are large enough to include the cage 
of a sum of money payable to the plaintiff out of 
a sum, and it may be that the legislature conii- 
dered that the power of the Court to allow in- 
terest after the fixed day was sufficiently pro- 
vided or prescribed by that section, the two Acti 
being co-temporary. Or ifc may be that the pro- 
visions of the Transfer of Property Act are not 
exhaustive and were not intended to overrula 
the established practice. Rani Sunder v Rani 
Sham Krishen. 9 Bom L R 304» 

17 M L J 43=2M L T 75«84 Csl 150« 
11 C W N 249=*4 A L J 109^5 C L J 106. 


114.— C PCS. 34=(1882 S 209)-Applicability 


to mortgage suits. — Per Subramanya Aiyar 
209, 0 P 0 , is not applicable to mortgage suits, 
Gifiya Chettiar v Sabapathy Mudaliar. 

29 Mad 65. 


115.— C PCS 34(1908) — Discretion of Court 
in matters of interest in special cases — Mortgage. 

lOCL J208. 


lie.— 0 PCSs34and36 (1908 ).Tran8fer of 
Property Act, 1882, Ss 68 , 88. 2 0 C 37. 


117:-C P O S 34 ()908;-Hindu Law— Stri- 
dhanam. 3 0 C 180. 


118.— G P C S 34 — Interest from one not 
holding under a written lease. 9 Ind Cas 281. 


C P G S 35 cl 3. 


Note:— The provisions of sections 220 and 
222 of the 0 P Code of 1882, have besn sum- 
marized in this section with some additions and 
alterations. 


CPC S35;0 20 r6 rS)=1882-Ss 
220, 221, 222 (1859 s. 187). 


219, 


See Case* undeJ?:— Specis|l Oapf, 


I f 
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CPC (1908) S.35=(18o2. S.2i9)-C'''^«W.j 


CPC fiPos; s ss, 

Sec C P C (1908) S 34. Caw No (116) 

2 0 C 37 


119 — 0 P 0 S 85 ( 1108 )-0 XX r 6 (3j 0 
XXII, r II, 0 XCI r 23.— & W H 1892, 215 

C P G Ss 36, 37=1882 s. 649 (1859 s 296) 
See (1) Coats Bourke 0 C 154. 

(2) Execution of Dcnxee— Application for 
Execution muI Power of Court 

6 Cslo 513, 17 Bom 162 

(3) High Court Ju «Iicti u of- Calcutta 

—Ciril (> Calc 201 

(4) Insolvent Act, s, 86 3 Bom 611. 

(6) Muub 1 1 sdichon of 19 Ma'I 445 
(6) Sale in x cu i m if D,oree — Inv lid 

Sales — IV int o 3 uricilietion 

17 Calc 6»9 

—0 P 0 (1908) ss 36 37=l(o2 s 649 
Sec Execution of decree— Tra infer of decree 
fox execution 31 Mad 517 

iS Cal i38 

—CPC (1908) s P3 

See 0 P G{1908) R 28 C "t No (1 ’I). 

81 Had '37 


C P C(1908)S.37=(i882,S.649)-C’i>««i<i 

tbeir degrees, the decree holders as well as the 
Judy meat debtors Udit Naj?aiE Cliowdli- 
arj V Mathura Pershad Mahata. 
12 C W N 859=3® Cai 974. 

CPC (1908) s 37=:(1882, S. 649 ) 

Sec (1) 


uao-CPOSs 57*(i8b9) iiw. rc(^ot 

¥of \m)B 15! 

A writ o£ a-ttHchment was 
the recovery of an noimt dr 
OommissioBer m esi ess of wha^ \ as 
the Court as his fe( 


issued for 
vn jj a 
illowcd by 


MUd, that the orrhr ^ 
Code of 188B ani is 


witbi! 8 bid of 
)1 p 


the 


J7eU ilso, taat t{ p < r ^ 
one whic < s contempla d 
of 190 ^ ani I undtr mhrat 1 powers 
the Court ( H Oil S'jO I o \ \ 8^6 F< 1 


mi st 1)0 jo be 
r s ! 5 { (It t r Code 
0? 
10 


CWN 23i Eef) Unend^a Mohan Das 

Gupta V Rija Jyoti Pposad Singh Deo 
b Itid Cas 3H6 


121— CPC (1008) Ss 37 38,0 31 r 16 = 
(1883 Ss 640, 221)— The expre sion the Court 
which passed the decree in s 323, 0 P 0 includes 
the Court whifh by reason of a transfer of juris-- 
diction has jurisdtetion in respect of the subject- 
matter of the suit 


S. 6i0, CPC should if possible^ beto opnstru- 

94 »g It omewent to |0 «spntf 


C P 0 (1908) s 38 Case No (123). 

31 Ma4 537 


See (2) 


CPC (1908) s 36 Case No (120) 

6 Ind Cas 386. 


-Ss. 38, 39, 41; 0 21 rr 4, 5=1882 s. 223 
(1856, ss 285, 286) 


'See Oases undei Execution of Decree- 
Trai sfer of Decree for Execution, etc 


CPC(1<^08)s 88=188?, S 228— Appeal— 
Kent decree application, fon tranfifei? of 
deesfee rejecting application 


See C 


0 (U08) s 47 Case No. (49d) 

8 C W N 575. 


CPC (1308) s 88 


See CFO (1008) s 37 Case No (121) 

85 Cal 974. 


12S 


PC(iO08)Ssa8 39,41,021 rr 4, 5,2. 
3 » 7 - 33.-J 258 64S of 1882 ‘ Court which 

l\ Jt da .t — -Trsi bfer of juris iiction-Limi- 
tation 4ct, 4rt 1 79 01 4 ~ btep m aid— Applica- 
tion fji t an^fei of atcrec — 


A Com t wh ICO passed a decree for gale of 
eerlaio | \ pert f s does neit aer cease to be the Court 
wh oh p til decree nor to have jurisdiction 
to execute the d( ( ree 1 y the fact that the terri- 
tory m which the properties were situate was 
transferred to the jiinsdiction of another Court 
subsequent to the decree, and consequently, the 
original Ooiiit which passed the decree is com- 
petent to execute it, the transfer not having the 
effect of depriving the Court of its jurisdiction to 
execute the decree Jffeld^ also that an application 
to the origin I Court to transfer the decree for 
execution to the new Court having jurisdiction 
ovei the area was a proper one and authorused 
by S 228, 0 F C and that such an application is 
a step in a 1 of execution withm the meanipg pf 
01 4, Art 179— Panduiraiiga MudAliarT 


VytlMliaia I|eddi 









f 
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CPC d.908)-S.38=riQ82,S 223) C ? C /j9C3^'S.33=(lCS2,«.223)-<^wcii 


124— Ss SS, =b 2} rr, 4,5 0. 22i - j 
f Transfer of local 3urisdi tion — Appliua ion for 

execution, where to be made. 

An execution of a decree of the Court of 
theMunsif of Kawab gunge heving been taken 
out in the Court of the Munsif nf Maldah by 
reason of transfer of the local jurisdictiuii of the 
former by the Local & wernmeni undf r Ael XIl 
of 1887, a sum of money was pu ^ m part satis 
faction. A second application wns oji cted to 
on the ground that t la Malda^ Gouit had no 
* ^ jurisdiction A fr^sh appl asion v th a ( erti fi te 

transferring the decree from he N wilgnnfyp 
Court was resisted on the groLnd uf lira tation 
Meld — That the Niwabsrunge Gourc di '' not 
cease to have jurisdietion but tbit tue d^cre^ 
could also be executed by tne Mald'ih Court. 

(6 Cal 61 ? (1880), referred to, 25 Cal 315 (i897), 

dMUnguibhed^^Meld^fiiH/^er — I hat proceedings to 
enforce a decree taken hma fide before a Court 
which the party lam Jii bfheves t» have 
jurisdiction is a proceeding withm t med.nmg 
of sec 14 of the Limitation Act. (3 All 7^P s o L 
E 7 1 A 167 (1850), refererd to) Sheik Jsfar 
TKamalini Debi 5 C W N 150= 

28 Cal 238 

Notaa— Ref 12 C W N 869 Fol 35 Cal m 

■ =9 0 C 281. 

126 —CPC S^. 2, 38 39, 41 0 ^1 rr 4, 5 S 44 
asl882Ss 223, 329b -Execution of a dtciee Family 
Domains of Mai ^ja of Benares -Foreign fcern- 
I tory Jurisdiction 

I The Code of Civil Piocedure governs suits tn- 

■ ^ by the Court of the Ffative Oommissioneis 

^ withm the Family Domains of the Mciharaja of 

Benares 

The Court of the Native Commissi ^ners of Kondh 
a place situated withi i the Family Dome ms 
; of the Maharaja of Benares, is a Co irt estaMishevi 

I hy the authority of the Grovernor G-eneral in Co 

I nncil and is not a Court establiahed m the teiri- 

l ory of a Foreign Prince or State withm the mean- 

ing of section 229 (B) of the Cml Procedure 
Code 

f A decreed of the Native Commissioners of 

Kondh may be transferred to and executed by the 
Cou|:t at S^aiji, under section 223 of the Cml Pro. 
Code. Malxaraja Parbhti Naraiu Saligrain 
® J $0=11 OWN 022«34 Cal 17$, 


C PO 190S j:. I bo 2 ■>! ^23,^ Execu- 
tion against f J ^ty Wner« at the instinoe of a 
decree holder vecnti in ha^^ f •^tn used ij/ainst a i 

surety, -my sub (j hp oid i b Iw tn a tiansferee I 

of the decie ar a d ir^^ty is in^ i id. Chathoth | 

Kunhi V Saidindavi fe 26 Mad 258. 

127-0 P u ^908 ^41,0 21 rr 4,5,s.l3 O 46 I 

r 1 8 (19^ ^ 7 -nd 25)— Decree by a j 

OouitofSmili ^Vusts -Mt w^ment and sale of 1 

immoveable propei y— in seat for execution I 

to Munsiff — App*-al fes 27 and S6 Provincial Small | 

Cans s Coarls Act. I 

A T e '^e d by a Court, f Small Cmses | 

sought to tae i 1 ‘^ell immoveable property I 

and «vas thei foj sent for exe^' ition to the Mim- j 

^ C » rt u ider S ^28 C^de of Civil Procedure. I 

^ ' VM g ^''n made for execution m I 

tb< i.in^ iff a t ouit < j l debtor raised I 

eei ii object ons wl i fe wer« overruled i 

Meld that the appeal lay to the District Jud- 
ge neither tfa ruit nor the execution proceedings 
having been tia^ferred to the MunsiffC (j >urt,but 
the decree havi^, r been ent undei S, 2^3 o! the 
Code Had the suit or p o execution proceedings 
been liansferred to the Munsiff’s Court under S. 

26 of the Code or the execution p ceediugs ins- 
tituted jj t' Viunsifih Court under S, 36 Provi- 
ncial Sma i C 3CS Courts Act the proceedings 
held in MuiisiS’s Court might be rego ded as 
proceedings htx ^ by a C ^rt of Small Causes. 

Atwariv Maiku, 

5 A L J 612= AW N (1908) 254=31 All 1 
=1 Ind Cas 553, 

1^8—0 PORs 38 89,41,0 XXI, rr 4 and 
6 -Limit-ition Act, 1908, art 183— SCep-m-aid of 
xecution 2P Cal 375=8 C W N 575= 

55 P R 1904. 

CPC d203)-s r,9. 

129 -C P c iss o. XXI, rr 4 , 6— 

Limitdnon Ac*, 1908, an 183 26 All 881= 

A 7, N 1904, 51=1 A L J 80. 

CPC [1808] S 39-Appeal rent de- 
^yee, application, fop transfer of decree re- 
jecting applicatton. 

See C P 0 (1808) S 47, 0»se No (498) 

8 C W N 675. 



1559 DKSAI’S CENT. CIVIL DIGEST 1811-1912. 1560 


Civil :Pro. Code (1808)-S. Z9-Contd. 

CPC (1908) S. 39. 

See (1) C P 0 (1908) R. 38. Case No. (128). 

22 Cal 376=8 OWN 575 = 
55 P R 1904). 

(2) 0 P 0 (1908) S. 38, Case No. (126). 

26 Mad 258. 

(3) 0 P C fl908) S. 38. Case No. (128). 

81 Mad 537. 

(4) 0 P C (1908) S. 38 Case No. (124). 

28 Cal 238. 

(6) 0 P G (1908) S. 38. Case No. (125). 

84 Cal 576. 

(6) CPC (1908) S. 38, Case No. (127). 

31 All 1. 

C P C ( 1908 ) S. 41— Appeal-rent 
decree, application for, transfer 
of decree rejecting application. 

Sec 0 P C (1908) S.47. Case No. (493). 

8C WN576. 

CP 0(1908)8. 41. 

See (1) 0 P C(1908) S. 38 Case No. (126). 

34 Cal 576. 

(2) CPC (1908) S. 38. Case No. (127). 

81 All 1. 

(3) 0 PC (1908) S. 38. Case No. (126). 

26 Mad 258. 

r4);G P 0 (1908) S, 38. Case No. (128). 

22 Cal 375=8 CWN 575 = 
65 PR 1904. 

(s; C PjiC (1908) 8. 39. Case No. (129). 

26 All 361. 

(6) 0 P 0 (1908) S. 38. Case No. (124) 

28 Cal 238. 


0 P 0 (1908) S. 38. Case No. 023). 

31 Mad 637. 


CPC(1908) S. 42=0882) S. 228. 

The distinction between the phraseology of 
ss. 225 and 228, 0 P Code, 1882 (Or. XXI, r. 7 
and s. 42 ) pointed out and the powers and the 
functions of tbe Court to which a decree is sent 
for execution explained. — 

Bliagwatitappa v. Viswanath, 23 Bom 378. 

CPC (1908) S. 42=1882 S. 228. 

Sec Execution of decree — Transfer of decree 
for execution &o. 

CPC [1908 j S. 42-~Exectttioii of decree 
—Power of Court executing transferred 
decree to implead representative of decea- 
sed judgment-debtor Jurisdiction of 

Court to execute decree in excess of the 
limits of its pecuniary jurisdiction as an 
original Court. 

Sec 0 P 0 (1908) S. 47. Case No. (203.) 

70 P R 1897. 

130-C P C (1908) S.42, 0.21 r.ie =(1882.228, 
232) — Application by transferee for execution: — 

QufZ're : — Whether under the old Code an ap- 
plication by a transferee of a decree for substi- 
tution of his name and execution can be enter- 
tained only by the Court which passed the de- 
cree. (27 Cal 488; 22 Cal 558 ref. to.—) 

Monorath Das v. Ambika Kant Bose, 
13CWN 533=9 CL J 443. 

-S.43 of 1908=1882.-8. 229 ( 1859, 

S. 284). 

See Cases under Execution of Hecree-Trans- 
fer of Decree for Execution, etc. 

13L-C P C S 43 of 1908 = S, 229— Gooch 
Behar— Court of the Do wan Ahilkar — Jurisdiot* 
ion,— 

It not being shown that the Court of Dewan 
Ahilkar of Cooch Behar is a Court within the 
British territories, or a Court established by the 


I 
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CPC (I908)S.43=(1882 S.229) '-Goncid. 

Governor General in a foregm State,— the 
Judge of Rajshahye had no jurisdiciion under S. 
284, Act VlII of 1869 to execute a d^^reoof that 
Court. Jadab Chandra Toi Paramanik v. 
Dinanath Das. 4 B L C 134= 

13 W R 154. 

132.*-Ss 43, 45— Sikkim, Political Residen<'’s 
Court at— Decree if may be executed in British 
India — Question of fact not raised in first Court 
if may be urged on appeal. 

The Governor- General-in- Council having de- 
clared by Notifications that S 22P.A of the Civ. 
Pro Code of 1882 (now S. 45) should apply to 
the Court of the Political Agent at Sikkim. 

this showed that the Court of the 
Political Agent at Sikkim was a Court establish- 
ed or continued by tne authority of the Governor- 
General-in-Council within the meaning of S. 43 
of the Code, and a decree of that Court can be 
executed by the Court of the Subordinate Judge 
at Darjeeling. 

The question whether the decree could “be 
executed within the jurisdiction of tUo Court 
by which it was passed” was one of fact, and 
the plea that it could, not having been raised in 
the lower Court, the High Court refused to enter- 
tain it. Jamil Ahamad v His Highness 
the Maharaja of Sikkim, 15 C W N 992= 

38 Cal 859. 

133— C PCS. 43— Partition— Ag] e#ment to 
give one brother Rs. 5,000 foi daughter’s marri- 
age Pro-note in pursuance of agreement— Suit 

for partition — Subsequent suit on promote 

Causes of action different. 1 M W N 59 

CPC (1908) S. 44. 

See G P 0 (1908) S. 38. Case No. (125). 

34 Cal 576. 

CPC (1808; S. 44=1882 S. 229 B. 

See Execution of a decree — Transfer of de- 
cree for execution etc. 34 Cal 576. 

CPC (1908) 8. 44=1882 S. 229 (b). 

See 0 P 0 (1908) S. 48. Case No. (883). 

12 Bom L It 844. 


CPC (1908) Ss. 45. 44=1882 Ss. 
229A-229B. 

See Execution o£ Dpcree — Decrees of Courts 
of Native States. 15 Bom 216. 

134 — 0 PCS. 45 — Novation — Remedy un- 
der new contract — Aiternative prayer under old 
contract— Joinder— Validity. 8 N L R 7. 

CPC (1908) S. 45. 

See CPC (1908) S. 43. Case No. (132). 

38 Cal 8S9. 

134.4— C P C Ss 46, 44=(1882 S. 229A, B), 

Tranater of decree for execution to court out- 
side British India — Absence of notification under 
8. 229A, 229B.— 

There being no notification to the effect in 
the gazette under secs. i29A and 229B, Civ. Pro. 
Code, a Civil Court in British India has no juris- 
diction to order its decree to be sent for execu- 
tion by the Court at Mourbhunj. ( 12 Bom 230 
foU.) Khatoo Sahoo v. Ratan Mahanti, 
6 C W N 57Ss29 Cal 400. 

CPC (1908) S. 46. 

Notes:— "Though a system of execution bas- 
ed on precepts is, in the opinion of the commit- 
tee, open to grave objection, they think that the 
idea may b“ utilised for the purpose of enabling a 
decree-holder to obtain an interim attachment 
where there is ground to apprehend that he may 
otherwise be deprived of the fruits of his decree. 
They have, for this purpose, introduced Clause 
46 into the Bill. They think it expedient to fix 
a tune for the continuance of this interim attaoh- 
merP, but at the same time they have empower- 
ed the Court to extend the period to meet the 
exigencies of particulai cases. 

After careful consideration they have come 
to tii<' conclusion that notwithstanding attach- 
ment under a precept, ro-attaohment on the ordi- 
nary application for execution will still be nece- 
ssary. Though a' first sight it may appear a 
better course to provide that re-attachment shall 
not be necessary when the issue of the precept 
IS followed by the ordinary application fqr exe- 
cution, after careful consideration they have 
come to the eonelnsion that it will be safer to 
require re-atlaohment, having regard to the 
agency by which execution is carried into ef- 
fect".— Report of the Special Committee. 
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Civil Pro. Code (1908) S. AB-Ooneid. 

135—0 P 0 Ss. 46, 138, 0. 38, r. 5— Attach- 
mmt before judgment of property situate outside 
Court’s jurisdiction. 10 Ind Cas 794. 

CPCa908)S.47=(1882 S.244.) 

Notes. — The present Code effects seveial 
amendments. In the liprt place clause (a ) of 
Sect 244 of the last Code has not been re*enacted. 
This clause ran: (a) ‘‘questions regarding the 
amount of any mesne profttn as to which the de- ; 
oree has now been directed inquiry”. All re- 
ference to mesne prolix's has omitted. This omis- 
sion is due to the lecognition of the principle that 
inquiries into the amount of mesne profits are 
properly not a matter for the execution depart- 
ment, but should be treated as an in legral part of 
the suit, for the duties of execution do not pro- 
perly arise until the amount of mesne profits 
has been ascertained and the successful party 
is in a position to apply to the Court with all 
the necessary formalities in order to realize the 
sum as though it were the subject of a decree 
for the payment of money. Unier the former 
code the court might under Sect. S12 of the 
code have passed a decree for the property and 
directed an inquiry into the amount of mesne 
profits accrued due prior to the suit which under 
clause, (a) of a. B44 might have been determined 
by the court executing tne decree, and under 
clause (b) of that section of the court of execu- 
tion might also determine questions regarding 
the amount of mesne profits accruing after the 
in^itution of the suit as allowed by sect 211. 
Now the ascertainment of the mesne profits no 
longer forms part of thO proceedings in execution 
but is a part of the suit itself. Under 0. XX. r, 
IS of the Present Code the Court, in the case of 
mesne profits accruing before the suit, may either 
determine the amount in the decree, or pass a pre- 
liminary decree of possession only. In the case of 
mesne profits accruing after the suit, it may pass 
such a preliminary decree. Whenever it passes 
a preliminary decree the court must then, in con- 
Mttuation of the suit, inquire as to mesne profits 

(U 0 po 8 & of the same by a final decree ^hich 

irf Himf capable of «ecation. 


4 . 


C PC(1908)S.47=(1882 S.244>~C^nea. 

On the same principle, viz that questions fe- 
garding the amount of both mesne profits iSnd 
interest should he determined by the (fecree and 
not in execution, clause (6) of the former section 
has been omitted. 

The reference to stay of execution has omit- 
ted, but this is a matter clearly coming within 
the words “all questions,” etc, 

The third sub -section has been rs-drafted, and 
the Legislature has made it compulsory on the 
Onm t, to determine questions arising as to lepresen- 
taLon of partus. It was considered in expedient 
fhat sepal ate suits should be instituted for the 
dcciBioti pfsuch questions, as the delay and ex- 
pense were often very great and resulted in the 
needless protrat uon of litigation. 

The second sub-section and the explanation 
are new. Ttie first sanctions an existing practice 
and the latter is intended to end a conflict ol 
J adicial decisions. 

1 Applicability, EfiTeot scope of the 

section (136— 224J. 

1 Meaning of section 136 

2 Whether applies to agency tracts in 

Madras Presidency 137 

3 Sale m execution— —Application to 
set aside sale on the ground of fraud 
138 

4 Prior and puisne mortgage 139 

5 Plea of agreement before decree not 
to execute 140 

^ Applicability of, to sales under Ben- 
gal Act I of 1897 141 

7 Attaching creditors — Eepresentatives 
142 

8 Mortgage decree— S 244, applicabi- j 

lity of 143 ! 

9 Applicability, conditions necessary 
for 144 

10 Applicability— Essentials 146 

11 Interpretation — setting asifie sale 

order nnd^r s. 244 146 I 

12 Interpretation detoree, ex^eipiom pf 

14 
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f. P. C. (1908)-s. 47-(t882 S. 
244) •^Gomd, 

14 OoBstruct ion— Liberal to avoid iBul- 
tiplicity 149 

15 Title, questions of WO 

16 Matters falling within s. ? 44— Sepa- 

rate suit in respect thereof — Juris- 
diction 160 A 

17 Suit may be treated as an applica- 
tion under S. 244 151 

18 Plaint could not be asked for in sepa- 
rate suit — Plaint can be treated as 
execution petition 162 

19 Circumstances under which plaint 

may be treated as an application 
under s, 244 153 

20 Claim by legal representative of de- 
fendant for land sold in execution to 
be investigated under s 47=s. ;244 
164 

21 Claim to deceased’s property by legal 

representative— not for ning part of 
assets— determined under s. 244=8. 
47 166 


1 



22 Claim to attached property on be- 

half of idol, if triable in execution 
proceedings 166— 157 

23 Competency of party to impe^’ch 

validity in execution to want ot evi- 
dence 168 

24 Execution of decree — objection by 
judgment— debtor to execution — 
Matters faJ ling within the scope of 
section- Remedy by separate suit 169 

25 Powers of court in executing decree 

— Validity of a decree cannot be dis- 
puted 160 

26 Validity of decree cannot be ques- 
tioned in execution 161 

27 Decree validity of— Execution of de- 
cree, scope of jl62 

28 S. 47 excludes all questions relating 
to invalidity of decree 16J-183B 

29 Adjustment of decree out of court- 
not certified to court 164 

30 Wo bar to suit to recover damages for 
breach oi contract-not to execute a 
decree 165 

31 Whether a bar to a civil suit 166 

32 Bar-Auction sale-setting aside of -For 
fraud by stranger-Junsdiction 167 

83 Decree on a mortgage-Sale certificate 

ppt |i|clu4#4 ^ tl|e i^orfcpge-1?^h^ I 

* / 


C. P.C. (1903)-s..47=(1882 S. 

244) •^Contd, 

ther 8. 244 Civil Pro Code, bar 168 

34 Bar erroneous by proceeding under 
s. 278; subsequent s. 283 is no bar for 
subsequent proceedings 169 

36 Execution of decree — Party to suit — 
Proceedings under s. 278 & 283 — 
Refusal of court to consider plaint 
under s. 283 as application under s. 

244 no 

36 SLit barred under — Whether — It can 
be treated as an application 
171 

37 Pioperty attached— Legal represen- 
tative — Plea that property attached 
is trust-property — Appeal-Execution 
of decree 172-173 

38 Older absJute for sale — objection 
to execution of decree 174-176 

39 Decree absolute — Execution— Decree 

nisi C. P. C. of 1882 s. 244 177 

40 Execution of deoiee— Fraud 178 

41 Alleged fraudulent execution of de- 
cree 179-160 

42 Effect of satisfaction of decree 181 

43 Satisfaction of decree not certified 
owing to decree-holder’s fraud-AppH- 
cability atter time to have certified 
182 

44 Execution proceedings- Jurisdiction 

oi court to certain application after 
full satisfaction of the decree being 
entered 18 J 

46 Payment not certified within^time 
how proved 184. 

46 Satisfaction of decree not certified^ — 

suit fox declaring that decree is satis- 
fied, maintain-ability 186 — 186. 

47 Decree satisfied — Application by judg- 
ment-debtor for refund on the 
ground of fund— Jurisdiction of the ^ 
Court 187, 

48 Right of party defendant to object 
sale of property ordered to be sold by 
the decree 188-189. 

49 Decree— Execution proceedings aga- 
inst a surety 190-194. 

50 Execution against one who under- 
takes to satisfy a decree 195. 

61 Mortgage decree, executiou of, agahist 
the successor of the judgment-debtor 
— Fresh suit if neccessary, sttocessor 
olaims by iurvivprphip— Decree I9f 








/ 
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C. P. C. (1908)-s. 47=(1882 S. 
244)- Vomd, 

52 Survivorship —Decree aga^'nst fattier 
— Execution a^inst son 197. 

53 Partition decree — Partition under a 
decree 198. 

64 Cancellation of license — Decree in 
favour of licensee, compensation 199. 

66 Decree— Older to punish for con- 
tempt 200. 

66 Contempt motion for execution of 
decree 201, 

67 Compensation for injuiry in con- 
ducting sale of — Questions for Court 
executing the decree 202. 

68 Execution of decree— 'Powor of Court 
executing tran^^ferred decree to im- 
plead representative oi dei'easf^i judg- 
ment-dehtOr-Jmjsditi'on of Tout to 
execute decree m excess of the limits 
of its ptcimiary junsdiclion as an 
original Comt 203. 

69 Dutyof Court— to construe the decree 
& not to retry the suit 20 1 

60 Application for execution of decree- 
Finding issues in a suit for mesne 
profits could be acted upon the same 
issues in the execution proceedings 
of other suit 206, 

61 Sale of holding — Application « set 
aside sale on ground that Ik *ding 
was not transferable 206, 

62 Purchase by mortgagee decree- holder 
benami in contravention o^ condi- 
tions impf by Court— Faudnlent 
purchase 207, 

63 Keceiver taking possession 208. 

64 Commissioner’s fees- Nature of order 
to be passed — Kighf of commissioner 
to proceed m execution 209 

65 Perpetual injunction, execution of 
decree for, on each successive breach 
of decree— Executing Court, duty 
not to go behind the decree. 210. 

66 No necessity of fresh name on recoid 

211 . 

67 Evidence admissible under, not res- 
tricted to documents on record 212. 

68 Depute in xelatiun to execution also 
disputes bcCoiQ execution 213. 

69 Miscelculai ion— Costs under decree- 
application for execution with refer- 
ence to costs 214, 

JO Assignee of decree-Wfaetb#r separate 




C. P. C. 190r -s. 47=(1882 S. 

24 i-Gontd. 

suit lies a question not of any practi- 
cal importance — Equitable defences 
215, 

7 1 Application made by j udgment debtor 
216—218. 

72 Tranpfer of decree for execution 219. 

73 Proceeding in execution 220. 

74 Order of lower Court awarding costs 
reversed on appeal 221. 

75 Applicability to person 222. 

76 Confiimation of sale 223. 

77 Eight of third party 224. 

2 Parties 225—259. 

1 Person against whom claim has been 
abandoned 225, 

2 Prefernng a claim against whom a 
suit is dismissed 236. 

3 Person not party to decree — Party 
against whom suit dismissed 227-228 

4 Party to a suit— Question relating to 
the execution of the decree— separate 
suit 229. 

6 Auction purchaser at sale m execu- 
tion 230. 

6 Prohibiis suit by party or his repre- 
sentative against auction purchaser 
231—233. 

7 Party to suit— Representative 234. 

8 Legal representative of a deceased 
whether a family 235. 

9 Decree against the Karna^an, execu- 
tion of— Rcsistence by the members 
of the tava/i 236. 

10 Exonerated defendants 237-538, 

11 Parties to the suit— Subsequent suit 
by a defendant who had been exone- 
rated m the former suit — Maintain- 
ability of such suit 239. 

12 Defendant obiechngthat his property 
18 not liable to attachment— Defend- 
ant setting up another interest 240. 

1$ Defendants 241—545. 

14 Party to suit— Surety 243—244. 

15 Person originally party but exempt- 
ed afterwards 246. 

16 Claim by third party to ownership 
of such party— Suit by decree-holder 
to establish mortgagor’s right tq 
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C. P. C. (1908)-s. 47=(1882 S. 244i- 

Oontd. 

17 Decree-holder also judgment — debtor 
— "Right of appeal 247. 

18 Judgment — debtor in possession as 

trustee— Personal decree against 

judgment— debtor — Parties to suit 
2i8 

19 Tittnsferee of judgment— debtor >949. 

20 Purchaser of decree 250. 

21 Minor not a party to the decree under 
s. 47 251. 

22 P irty to suit — Question in execution 
(it decree — Minor defendant objecting 
t<»'?alein mortgage suit but with- 
drawing his defence 252. 

23 Meaning of— Proper representation 
ncccq<»ary-Minor pi operly represent- 
(d, t.opar<-y 258. 

24 Execution against party to suit, not 
p-irtvto Compromise — Resistence to 
( X cutK»n Procedure 254. 

26 (’laim for rateable distribution by 
ciuli tor rejected 255. 

26 — 27 Petitioner, position of, when petition 
sti nek off 266 -267. 

28 Paity unnecessarily added to suit 
258—259. , 

3 Representative 260— 364-. 

1 (leneral 260 — 270. 

2 Auction purchaser 371 — 299. 

3 Private purchaser 300-326 

4 Reversioners 327 — 228. 

6 Heir 329-336. 

6 M inager 337. 

7 K iruavan 338, 

8 < \) sharer 339. 

9 lj<iidar 340. 

10 B*namidar 341. 

11 Att idling Creditors 342-344 

12 Official assignee 346-.36I 

IJ Transferee 352-360 

* 14 Moitgagee 3o 1-364 

4. Que^^tions relating to execution 

(865 -423) 

1 Frying away some of materials 
purchased-ttuit for damages 365 

2 Damages resnUing from acts done 
under cover of execution proceedings, 
suits for maintainal ility— E?:ccntion 
jitti^diction 366 

n a 0, 99 ' 


C. P.C. il903)-s. 47^(1882 S. 244)- 

Oonti. 

3 Pre-emption suit— Execution — Order 
allowing mesne profits to pre-emptor 
3f)7 

4 Question as to amount received under 
moitgage 36«-369 

5 Mode of ledeeming mortgaged lands 
in execution of former decree 370 

6 Payment of money after date fixed 

in decree — Exef*ution proceeedings — 
Possession — Rate of interest 371 

7 Contest between the holder of a de- 
cree for an undivided share of joint 
property and an auction purchaser — 
Pendente life 372 

8 Question between decree-holder K 
judgment" debtor as to saleability or 
otherwise of an occupancy holding 
37.3—376 

9 Question as to amount of security on 
stay of execution pending appeal 
377 

10 Order for stay of sale of property in 
execution of mortgage decree— Ap- 
peal 378 

11 Question as to order absolute foi sale 

379 

12 Power of court to correct its own 
mistake— Amendment of sale certi- 
ficate including a property not sold 

380 

13 Application to recover proceeds 
of sale from decree-holder affer sale 
has been set aside 381 

14 Appb'cation by a substquent pur- 
chaser in execution of arn ther decree 
fo set aside the sale on the ground 
that the ex parte decree bad been set 
aside 382 

16 Foieclosure application to re open— 
Ex cution 383 

16 Power of couit— Appeal 1384 

17 Question regaiding 8 itisfaction-No 
application for execution pending 
185 

1 8 Order under appeal 386 

19 Moitgage decree— Purchase— Suit 
on a 8uhs( quent mortgage— Matter 
relating to execution-Sale-Obstmc- 
tion— Claim allowed -Appeal Sgf 

20 Suit barred— Rest it pHon 38g 

No '• )7 lUtt.® ijer- 
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C. P» C. mmhS. 47*(1882 S. 244> 
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Bar by b.244, not strictly applicable 
to 889 

32 Application for refund of money 390 

2S Execution of decree— Restitution 

391 

2^ Recovery of mesne profits fo^ period 
between decree of High Court m ap- 
peal and decree in review — Separate 
suit — Application m execution 392. 

25 Question as to whether debt was pro- 
perly contracted 393 

26 Legal representatives of debt- Decree- | 
holder— Sons of deceased Hindu 
debtor can raise (iuestion of illega- 
lity or immorality oi their father’s 
debt 391-395. 

27 Powers of Court exteuting decree — 
Hindu family— Ob jet tion by his son 
that his interest in the property 
mortgaged is not saleable m execu- 
tion of decree obtained against his 
father 396 

28 Money decree — Death of judgment- 
debtor— Ancestral piopert y— 0 bjec- 
tion by judgment-debtor’s heir on 
the ground of want ol necessity 397 

29 Legal representatives of the judg- 

ment debtor — Plea that the property 
survived to them by sur"^ ivorship— 
Plea raised in execution proceedings 
398—400 j 

30 Preliminary objection to hearing of | 
appeal — Right to begin— Interlocu- 
tory order in execution proceedings- j 
Receiver— Appointment effective 401 

31 Realization .of the share of a sum 
found due, question of execution 
proceedings 402 — 106 

.32 Claim to attached property 407 

33 Party attached in execut ion after 
satisfaction of decree from other 
sources 408 

31 Question as to legality of purchase by 
judgment-debtors of right of some of 
decree- holders 409—410 

36 Objection to claim to portion of the 
land 411 

36 Alleged fraudulent execution of de- 
cree 412—414 

37 Question after court has executed 
decree and became tuncte ofHoio— 
leyiew 416 




38 Decree subsequently modified, ques- 
tion as to execution of 416 

39 Question raised for first time in exe- 
cution 417 

40 Forfeiture, relief against — Kun- 
payment of rent, though stipulation 
contained in compromise decree 418 

41 Assignee of decree 4i9 — 421 

42 Land not liable to execution under s. 

9 of N. W. P. Rent Act-Land sold in i 
execution-recovery of 422 

43 Defaulting purchaser — Re-sale- 
Deficiency m price — Recovery of 
deficiency from defaulting purchaser 
423 


S. Any othei* Question. (424-483) 

1 Adjustment between parties- Juris- 
diction ot court to deal with 424 
—426 

2 Power to stay execution -Case in 

which decree is being executed is 
before appellate Court 426 

3 Agresment antecedf^nt. to decree not 

to claim benefit of tbe decree how 
far within the section 427 

4 Agreement to stny or not to enforce 
decree— Validity and existence of 
—Matter to be determined in execu- 
tion — Not m separate suit 428 

5 Suit maintainability conveyance, exe- 
cution of, by court— Rights of parti- 
es under the conveyance, how to be 
enforced 429—431 

6 Agreement to give time 432 

7 Execution of decree passed on usufru- 
ctuary mortgage— Application for 
order absolute— Mortgage in posses- 
sion after decree-subsequent profits- 
Accounts 


8 Objection by judgment-debtor to 
the executability of decree 434 


9 Setting aside sale 435 

10 Application to set aside sale in exe- 
cution of an exparte decree subse- 
quently set aside under s.l08 C, P. 0, 
436 

11 Purchase at execution sale by decree- 
holder Leave to bid-^ Necessity fo?? 
litiiing ssfde of sak 
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P. C. (1908) -S 47=(1882 S. 244)- 

Gmfd, 

12 Sale setting aside for fraud — Auc- 
tion puicbaser and de'^rec-h older — 
Parties 4i58 

IB Sale in execution, the iudgment-deb- 
tor being Ignorant of the execution 
proceedings though the fraud of the 
decree-holder-Setting aside proceed- 
ings in execution 439 

14 Sale in execution of decree for arrears 
of rent— Fraud-Suit to set aside sale 
on the ground of fraud 440-442 

16 Suit to set aside sale on the ground 
that property was not ancestral 443 

16 Setting aside sale for irregularity 
444 

17 Saleable interest — Auction purchaser 
— Sale set aside on what ground 445 

18 Saleable property -Sale of holding 

without consent of landlord-T.P.Act 
S.2 446-147 

19 Sale brought about by fraud in exe- 
cution 448 

20 Order refusing to confirm a sale in 
execution of exparte decree set aside 
449 

21 Questions for court executing decree- 
Set aside sale confirmation in appeal 
-Non-payment of a rise-Eemedy 460 

22 Suit to recover sum paid in excess 
under decree 461 

23 Application by judgment-debtors to 
surplus from decree- holders 452- 
463 

24 Excess sum retained by decree-holder 
after satisfying decree 464-455 

25 Land taken in exce&s of dcciee 466 

26 Compromise decree— Efect of com- 
promise 457 

27 Compromise as to possession after 

decree 468 

28 Refund of proceeds of sale on ground 
of compromise 459 

29 Restitution of amount paid under 

decree 460 — 461 

30 Declaratory decree -Appeal 462 

31 Step in aid in execution-Oider in 
council, if includes provision of de- 
cree affirmed-Payments in satisfac- 
tion of a decree made out of court, 
if may be proved 463 

32 Qi^estion arising after sale 464 


C. P. C. (1908)-s. 47=(1882 S. 244)- 

Gontd, 

33 Confirmation of sale 465 

34 Order absolute for sale-T. P. Act s. 

88 466 

35 Mismanagement of devasthan pro- 
perty 467. 

36 Suit for restoration of property when 
decree is reserved 468 

37 Decree wrongly executed 469 

38 Lands in dispute whether covered by 
a decree 470 

39 Retention by the Court of property 
not the subject-matter of a decree in 
the course of its execution — Dismis- 
sal of petition for delivery of posses- 
sion 471 

, 40 Cause of dispossession 472 

41 Damagp done by removal of crops for 
possf'ssion of which decree had been 
obtained 473 

42 Damage for inquiry W goods under 
attachment 474 

i'i Question of liability for wrongful ex- 
ecution 475 

14 Claim for damages for enquiry of 
goods wrongly attached 476 

45 Monthly allowance payable under 
decree 477 

46 Right to maintenance 

17 Question as to validity of mortgage 
decree for sale on mortgage 479-480 

48 Execution of Pottah by decree-holder 
in favour of iudgment-debtor 481 

49 Question in execution decree as to 
whether money paid in time 482 

50 Order in execution giving mesne pro- 
fits not given by decree-Order without 
jurisdiction 483 

(6) Appeal and Second appeal 

( 484 — 570 ). 

1 Applicability of the section 484 486 

2 Execution of deoree-Appeal 486 

3 Right of a mortgage to the benefit of 
K. dlOA-Appeal against adverse to 

mojtgagee 487 

4 Farties relating to the execution of the 

decree— Application under s. 310A-C 
P 0-A notion purchaser In Court sale 
Appeal 488 

d Appeal— Locus staadi 439 
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6 Practice appeal (orHer in) execution 
—Application of 3 udgment debtor to 
dcmoliah ceitain building jurisdiction 
of Courts (revision) of decree 490 

I Appeal if lies— Maintainability of 

application— Withdrawal of applica- 
tion undier 0 P C 491 

8 Older setting aside under, sale in 

execution of a non -appealable rent 
decree 492 

9 Appeal-Rent- Decree, applicntion for 

transfer of decree rejecting applica- 
tion 493 

10 Order by executing Court passed 
without jurisdiction-Appeal 494 

II Order of a District Judge refusing to 
execute an award under Act I of 1894 
— One under s. 244 and consequence, 
appealable as a decree 495 

\2 Decree for sale— Direction by appel- 
late Court to take accounts— Appli- 
cation by decree-holder to original 
Court Order declaring amount due* 
—■Appeal 496-497 

U Order whether a party applying ior 
execution is not the representative 
49R 

14 Auction purchaser-Representative 
Appeal 499—500 

/5 Decree passed against representative 
of debtor-Attachment of property as 
belonging to debtor-0 bjection to 
attachment by judgment-debtor sell- 
ing independent title 501-503 

16 Party on recoid though wrongiy- 
Rights of appeal 6u4 

17 Question between the legal represen- 
tative and judgment debtors-Appeal 
505 


P. C. 1908 )-S. 47-(1882 S- 244 )- 

Gontd, 


18 Application for fxecution of whole 
decree by one of several joint deeree- 
tiolders-Dismissal of application- 
Appeal 506 

19 Assessment of mesne profits— Inter- 
locutory order or order Under a 244- 
Appealability 507 

m Hale confirmation of-Wbctlier order 
under a. 4 — ap^ealablHty 508 

^1 Confirmation of sale #|feb#nfc payment 
of lamHotd’s yalilitjr 


Application for possession by auction 
purchaser 509 

22 Decision purporting to be under 
appeal 510 

23 Application to have set aside execu- 
tion of decree 511 

24 Application for amendment of sale 
proclamation-Appeal 612 

25 Sale in execution-Oollusion -Material 
irregularity-Second appeal, 513-514 

26 Second appeal— Sale petition to set 
aside-Fraud alleged not proved- 
Sale set aside for irregularity 
515-517 

2i Second appeal- Application to set 
aside sale ground of fraud 518 

28 Decree- Fraud-Questions relating to 
execution between parties to the suit 
-Auction purchaser a third party 619 

29 Auction sale 520 

oO Appeal against ordei setting aside 
sale 521 

31 Execution sale-OollPctor’s order set- 
ting aside-Appeal to District Judg« 
522 

32 Application by prior purchaser to 
set aside a subsequent sale of same 
proper I y-Sale set aside by Munsiff- 
Appealability of munsifi’s order 623 

35 Judgment-debtor, objection Ijy 
Decree-holder-Small Cause Court 
suit-Second appeal-Revision-Separate 
suit 624-526 

34 Appeal against order passed under 8, 
244 CPC 557 

35 Objection by Judgment-debtor that 
more had been delivered to the auct- 
ion purchaser than was included in 
his sale-Oertificate-Objection disallow- 
ed 528-531 

36 Objection by Judgment-debtor that 

he IS trustee in respect of the proper- 
ty attached- Applicability of 632 

37 Appeal from an order made on ajppli- 
cation for appointment of a commis- 
sioner 633 

38 Partition decree-Applipation ior 

appointing Commissioner Limitat^Ott 
Act Art. f78-Qr4er, on 
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39 Sale under first Mortgage-Surplus 
sale proceeds— second mortgagee enti- 
tled to appeal agamst order award- 
ing surplus proceeds- Praotioe— 
Appeal treated as revision 635 

40 Decree— Execution-Application by 
another decree-holder under s. 295 for 
rateable distribution — Proceedings 
transferred to the Collector-Kefusal 
to set aside sale 636—537 

41 An order passed under a. 296 between 
persons and decree-holders 638 

42 Appeal— Question relating to execu- 

tion-Order refusing to grant a certifi- 
cate — No appeal-No revision 639 

43 Order cancelling decree— Collector’s 

certificate under s. 10 540 

44 Appeal — Eestitution — Claim for in- 
terest — Final adjudication as to inter- 
est 541 

46 Ordei refusing to stay a decree — 
Impossibility of restoring status quo 
-Whether appeal lies 642 

^^6 Order refusing stay of execution — De- 
cree-Discretion of the Lower Court 
543 

47 Where the case in which the decree 
being executed, before the appellate 
Court, that Court has the power to 
stay execution 544 

48 Diiection by an appellate Court whe- 
ther appealable Reference by the 

Privy Council 615 

i9 Claim as by shebait -Decree for per- 
sonal debt 646 

30 Question as to the appointment of 
a manager of the property of a reli- 
gious institution— Right of appeal 
547 

61 Redemption decree-Period for redem- 
ption— Enlargement of the period 
54 ^ ' 

58 Mortgage-sale, Confirmation of-feet- 
ting aside sale— Limitation-Partition 
of mortgaged property— Co-sbarer if 
a necessary party- -Redemption 649 

63 Execution of decree incumbrances 
by third parties— S, 278 applies No* 





C. (1908)-s. 47=11882 S. 244)- 

Gontd^ 

64 Order for stay of sale mortgaged 
propery m execution 651 

54A-Application to re-open foreclosure 
552 

66 Petition to reopen execution— Re- 
ceiver 653 

66 Execution proceedings — Review-Ap- 
peal 554 

57 Final order in execution proceedings 
665—656 

68 Privy Council, leave to appeal— Final 
interlocutory order — Remand- Cardi- 
nal point 567 

59 Transferee’s suit for declaration that 
an assignment of a decree is void 
— Maintainability of order under s. 
232 — Appealability 668 

60 Order on petition objecting to the 
value in the sale proclamation 669 

60 A Higher grade causing property to 
be set up for sale in execution 660 

61 Decree— Execution— Court to which 
a decree is sent for execution-Execu- 
ting a decree- Jurisdiction of the first 
Court 661 

62 Declaratory decree— Decision as to 
executability 562 

63 Intermidiate between preliminary and 
final decrees 563 

64 Application by Collector in pauper 
suit 564 

65 Suit by minor m forma pauperis-Order 
directing next friend to pay court 
fees — Collectoi’s application to exe- 
cute dismissed-Appeal-Revisiou 665 

66 Liability of defaulting purchaser— 
Appeal from order under s. 293— Be- 
sale 566 

67 Decree for sale— Order absolute- Exe- 
cution— Suit 567 

68 Order passed in execution between 
parties to suit-Decree-Appeal — Exe- 
cution of decree— Varying of Decree 
568 

69 Execution of decree— Attachment 
— Appeal 669 

70 Decree for pre-emption 670 
Separate suit lies 571—687 

1 Formal possqssioiji rthder aectee 671 

I * I i 


» ^ f I 
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2 Decree for delivery of possession of 
equity of redemption — Wrongful 
delivery of land— Suit by mortgagee 
for restitution of land so delivered 
674—676 

3 Decree set aside-Decree— Exparte-Se- 
cond decree satisfied — Suit for pos- 
session by judgment— debtor— Not 
barred 576 

4 Suit for possession— Delivery of for* 
mal possession 677 


C P. C. (1908)-S. 47={1882 S. 244)- 

Gmti^ 

20 Defence if barred — Sale certificate no 
obstacle 697 

21 Remedy of Judgment-debtor, on cre- 
ditor failing to certify 698 

22 illegal sale— Separate suit 699 

B3 No bar— Suit by subsequent mort- 
gagee for recovery of surplus sale 
proceeds 600 

24 Puisne mortgage paying of decree, 
rights of, in execution 601 

26 Mortgage — Redemption — Possession 


5 Delivery of symbolical possession- 
wrong delivery — No nullity — No bar 
to separate suit 

6 Suit for refund of purchase money 
by auction purchaser sale being set 
aside— No bar 579 

7 Refund of purchase money when 
Judgment debtor has no saleable 
interest in the property sold-Suit for 
such refund whether maintainable 
—Remedy 680 

8 Attaching creditors, suit for refund 
money wrongly paid to him 581 

9 Money paid in execution by mistake 
682—684 

10 Payment twice— Suit for recovery 
of that amount— Maintenance 685 
—586 

11 Fraud — Oause of action— Regular 
suit 587 

12 Sale certificate, suit to set aside when 
decree has ceased to be executable 
688—589 

13 Suit to set aside decree and sale for 
fraud 690 

14 Suit to set aside court sale— Plaintiff 
no party to fraud- Effect 691 


602 

26 Mortgage of decree by decree-holder 
“-^Attachment of decree on same date 
by decree — holder’s creditor— Subse- 
quent attachments by other creditors 
— Priority 603 

27 Suit by partition for possession by 
purchaser of Co-parcener’s rights in 
execution sale 604 

28 Suit by assignee of a decree for de- 
claration of validity of assignment— 
Maintainability 605 

29 Compromise decree— Specific perfor- 
mance, suit for 606 

30 Party against whom no decree was 
passed not precluded from bringing 
a suit C07 

31 No bar — Decree-holder constructing 
m contravention of the directions 
m the decree 608 

32 (Question of mesne profits 609—^11 

33 Claim for mesne profits A interest by 
representatives in title of the Judg- 
ment — debtor — Decree holder’s claim 
for interest on the purchase money 
612 


16 

16 

17 

18 

19 


Suit to set aside sale possession of 
a grove not barred* must be tried on 
its merits 592 

Non— service of notice under s. 10, 
Public Demands Recovery Act --Suit 
to set aside gale on ground of 593 
Claim to attached property 694 

Execution f* raudulent decree — Se- 
parate suit for application. 595 

Bale in execution of decree— 
Tender of debt by transfer of pro- 
perty 696 


34 Recovery of mesne profits for period 
between decree of High Court in 
appeal & decree in review— Separate 
<mit 613 

36 Suit for money paid under decree 
afterwards reversed 614 

36 Decree against a person personally— *- 
Sale of property— Claim by him as 
shebait 616—616 

37 Decree for permanent injunction— 
Laud purchased from Jdecree-holder 
by anoth# p^son RI7 
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S7A Suit for administration by iudgment* 
creditor against executor — Malad- 
ministration 618 

H8 Rival decree — holders 61.9 

Ad Dispute between decree — holder and 
purchaser of a share in joint property 
belonging to ’’judgment— debtor and 
decree— holder 620—621 

40 Razinama — Rights under— Suit for 
jewels — Kot barred 622 

41 Restitution 623 

42 Restitution due in virtue of the modi- 
fication in appeal of the decree of a 
rent— Procedure 624 

4‘d Crops mis-appropriated while in pos- 
session under decree afterwards set 
aside on appeal 625 

44 Execution of decree- Suit for value of 
crops cut while under attachment- 
jurisdiction 626 

45 Suit for recovery of mesne profits — 
Suit for value of crops — Wrongly 
appropriated 627 

46 QuestiAu of title between decree — 
holder k third person 628 

47 Objection raising question of title 
between party added as represen- 
tative, and the person when he repre- 
sents— Order disallowing objection 
629 

48 Decree for sale on a mortgage— Mode 
of intervention of third party claim- 
ing an interest by succession in the 
property decree to be sold (,'?0 

49 Impartible estate-Custom of malien- 
^ibility-Objection and money tlecree 
distinction between 631 

50 Suit to establish right to property 
released from attachment — Objection 
by a person not party to the suit 
632 

61 Execution proceedings— Objec! ion to 
execution not allowed— Separai<^ suit 
• 633 

52 Objection to execution by party who 
had been a defendant but hatl been 
excluded from proceedings in appeal 
634 


C. P. C. (1908)-S. 47=(1882 S. 244)- 
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63 Person constructing the decree-holder 
at the instigation of the i judgment 
debtor— Suit by the person so obst- 
ructing 635 

53A Issue in the form of an objection in 
separate suit 636 

54 Omission to oppose execution of 
decree 637 

56 Party wrongly appearing on record 
638 

56 Plaintiff suing in a character separate 
from that in which decree was pas- 
sed against him 639 

57 Insolvency petition — Vesting order 
composition with creditors-Dismissal 
of petition— Revesting — Attachment 
—Trustee’s right to claim— Maintain- 
ability of suit 640 

68 Decree-Execution surety-Surety bond 

liability of the surety under the 
bond— Suit can lie to enforce liabi- 
lity— Practice— Procedure. 641 

69 Court-Sale-Defaulting purohaser-Re- 
sale- Deficiency in price-Recovery of 
deficiency from defaulting purchaser 
—Suit for recovery of amount so 
realized 642 

60 Judgment-debtor-Question of right 

to possession 643 

61 Questions relating to execution— 

Separate suit 644 

62 Decree for moiety in favour of de- 
fendant— Right of such defendant to 
claim moiety of money realized in 
execution 646 

63 Claimant in execution proceedings 

Damages for tort— Party to suit 
646 

64 Auction purchaser not a representa- 
tive of eithei party to a suit- Sale in 
execution of property belonging to 

a person other than the judgment 

debtor 647 

65 Consent decree— Claim to take all 
debts— Separate suit 648. 

66 Decree against minor without proper 

representation suit to set aside, nghj; 
of mf ^ 


i 



• SMSSBiSillfij 


DESAPS CENT CIVTL DIGEST. 1811-1912 


C P. t cl908)~s. 47-(1882 S. 244)- C .P. C, (1908)-S. 47-(1882 S. 244)- 

Gontci, Gontd, 


67 Bepresentation of de^'eased person 
660 

68 Death of party to suit before final 
decree in appeal -Subsequent proceed- 
ings in execution taken against 
representatives nf sach party 661 — 
65B 

Assignment of decree —Execution- 
Separate suit 654 

70 Transferee from auction purchaser 

656 I 

71 Application for execution by bene- 
ficial bolder of decree— A pplical ion 
dismissed — Suit for declaration of 
applicant’s right to execute the decree 
656-667 

73 Liability of property for debts 
g58—6’61 

7B Decree against lather— Execution 
against son — A ssests— Separate suit 
against the son— Necessity of 662 

74 Adjustment of a decree — Right to 
SUP 663—676 

75 Satisfaction or pnit satisfaction out 
of court, but not certified 677 

76 Part satisfaction of decree out of 

Court 678 — 683 

77 t«anction of Court— Absence of sanc- 
tion, effect of decree -Entry of satis- 
faction 683 

78 Satisfaction of decree out of Court 
68t 

79 Money paid in satisfaction of decree 
out of Court 685 

80 Value of elephant accepted m satis- 
faction of decree, but not delivered 
686 

81 Failure to apply within time, right to 

maintain a suit not affected— Exe- 
cution sale— Unincumbered property 
sold — Presumption 687 

S, Separate suit barred 688-798 

1 Question relating to the execution of 
decree 6>i8 

2 No bar to s^it on satisfied order of 
insolvent.— Court for costs 689 i 

B Question as to title raised and decid 
«d in execution proceedings 690 
4 f^uit brought undorf ofroumstanoes 
ihe proper 


application under sec. 244— Plaint 
may he treatod as application 
691-692 

Lessor destruction of decree -Regular 
suit 693 

Error of procedure-jurisdiction 694 
Illegal acts done in executing-Jewels 
taken but not mentioned in attach- 
ment 695 

Suit to recover monoy wrongly rea- 
lized T^ot maintainable 6^6 
Irregularities m the execution of, 
levisfd by decree afiecting parties to 
the original decree 697 
Land wrongly given to defendant m 
another suit 698 

Qu<^‘?tion whether lands were includ- 
ed in decree 699 

Suit for property wrongly takeo m 
execution of decree — Right of suit 
— Question of Jurrdiction 700 
Suit against auction purchaser to 
set aside sale barred, except in e\« cu- 
tion proceedings 701 
Claim to set aside sale as wrongly 
made 702 

Claim to have sale set aside as being 
under barred decree 703 
Claim to have sale set aside as frau- 
dulent 704 

Suit to set aside sale on ground of 
finud 705—708 
PuVvltc Demands Recovery Act (I of 
1895) s 10— Notice, non-service of, 
Effect of sale nullity-Suittoset aside 
-If bars a suit to set aside a cerfci- 
fi^'.tesaie 709 

bmt to set aside a sale in execution 
of T certificate 710 
Inegnlar attachment and sale— Re- 
medy in execution— Suit to sat aside 
sale not maintainable 71 1 

Decree for sale against Hindu father 
--Suit by son- Sale carried oUt and 
toufinned-Smt by mortgagor to set 
aside not maintainable 712 
Auction ?ale settiug aside of'^^otice 
under s, 248, service of, ob^j^qt of-- 
Objiction not fsfaed /p 
7^3 y 'if ^ ( i 
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23 Execution on the ground that the 

real purchasers were the decree- 
holders who had not obtained leave 
to bid— Proper remedy 714 

24 Suit by judgment-debtor to set aside 
sale 716 

26 Sale in execution confirmation — Suit 
to set aside 716 

36 Suit to set aside certificate of sale on 
the ground of irregularity — Barred 
717 

27 Judgment-creditor being without- 

permission — No separate suit by 
judgment— debtor 718 

28 Kegular suit to set aside summary 
order 719 

29 Suit to set aside order in execution 
of decree. 720 

30 Order cancelling an execution sale of 

land Subsecj[uent suit for possession 
brought by judgment— debtor 721 

31 Suit for cancellation on the ground 
of fraud of a sale held in execution 
of a decree-Proper remedy by appli- 
cation 722 

32 Attachment released on the ground 
of tarwad proper ty— Suit for cancel- 
lation of the order 723 

33 Compromise for larger amount than 
that claimed 724 

34 Contract superseding decree 725 

35 Compromise effected by fraud 726 

36 Consent decree — Execution proceed- 
ings-Separate suit 727 

37 Refund of purchase money 728 

38 Refund money .wrongly realized 
under decree 729 

39 Refund of money paid out of Court 
730. 

40 Co-defendants—Separate suit-Order, 
to refund purchase money 731, 

41 Failure to execute decree— Suit after 
omission to execute decree 732. 

42 Suit for possession after failure of 
attempt to execute decree giving 
possession 733. 

43 Suit for possession which might have 
been badi under decree 734. 

U Payi^^f Pi apch sum 7^^733^ 

IIO.C. 100 to 


h. 




46 Suit for possession of property pur- 
chased, not maintainable 759, 

46 Agreement between decree-holder 
who is auction-purchaser and judg- 
ment-debtor not to take possession of 
property 740. 

4/ Decree-holder’s taking possession of 
greater area than what was decreed- 
Suit by judgment-debtor for posses- 
sion 741. 

48 Proceedings for delivery of posses- 
sion of property purchased by decree- 
holder 742. 

49 Suit by auction-purchaser who was 
also decree-holder for possession of 
immoveable property purchased at 
execution sale 743 . 

50 Possession in execution of decree 
after sale— Question arising between 
the parties of their representatives— 
Separate suit 744 . 

51 Suit to obtain possession by assignee 

of auction-purchaser— Practice 746, 

52 Sale not set aside— Auction purcha- 
ser’s right to recover possession by 
suit 746. 

63 Death of judgment-debtor pending 
execution proceedings — Questions 
arising between representatives of 
judgment-debtor & decree-holder 747 . 

54 AppUeation to execute decree against 
alleged representative of deceased 
judgment-debtor 748. 

55 Claim to legal representative to pro- 

perty 749. ^ 

53 Questions arising between the decree- 
holder & the representatives of the 
judgment -debtor 760-761, 

67 Suit by representative against pur- 
chaser —Separate suit 762, 

68 Purchaser of rights of Hindu widow 
— Representative 753, 

69 Questions for Court executing decree 
—Representative 764. 

60 Execution-Decree against sons as 
legal representatives of their father- 
Son’s pious duty-father’s debt— The 
question whether the property ig self 
acquired or ancestral in the ha nd s of 
sons can be gone into to execution 
Proceedings 
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61 PMtles to the suit or their repre- 
sOiitatives f67. 

62 Attschment, removal of — Applica- 
tion-Suit to remove the attachment 
758. 

63 Assignee of debt— Assignment with- 
out considerations sham transactions 
-Fraud — Benami transaction 769, 

64 Surety of judgment-debtor — Suit for 
exemption from liability — Maintain- 
ability 760. 

66 Claim to attached property — Ques- 
tions arising between the parties or 
other representatives 761. 

66 Question as to whether property be- 
longs to judgment-debtor or not- 
Grounds of objection for attachment 
in execution 763. 

67 Claim to attached property 763. 

68 Objection that property belongs to 
Tavazbi— Question in execution 764. 

69 Claim to attached property by re- 
presentative of deceased judgment- 
debtor 765. 

70 Resistence to exi^ution as bding cul- 
tivators 766. 

71 Resistence to remove buildings found 
on land for which decree is given 

767 

72 Puisne Magistrate’s rights- Separate 
suit to enforce those rights barred 

768 

73 Redemption-Prior mortgagee’s rights 
to redeem in suit by puisne mort- 
gagee 769 

71 Sale in contravention of s. 99 T. P, 
A. 770 

76 Sale in execution of a decree for 
rent— Landlord having a mortgage of 
portion 771 

76 Hale by mortgagee in execution of de- 
cree^Sale contrary to provisions of s. 
99 Transfer of E^roperty Act 772 

77 Decree for redemption— Omission to 
execute — Maintainability to subse- 
quent snit on the same mortgage 775 

78 Usufructuary mortgage—Mortgaged 
property taken on lease by mortga- 
gor— Decree against Mortgagor for 
arrears of rent-Sale of mortgaged pro- 


prety in execution of decree-Pir- 
chase by a third party 774 

79 Sale by mortg^ee ol property not 
mortgaged — ^Validity of, where to be 
questioned. 775. 

80 Mortgage — Second suit 776 

81 One of two joint decree-holders reco- 
vering the entire decree amount- 
Malntainability of suit againt by 
decree-holder for his share 777 

82 Part satisfaction of decree not certi- 
fied to the court 778 

83 Satisfaction reported — Dismissal — 
Mistake in caloalation-Petition to re- 
open exection 779 

84 Application to certify payment under 

8. 258 C P 0 780 

85 C#»rtifying part payment-Suit for 
declaration that the decree has been 
satisfied, s. 244 bar 781 

86 Sale in execution of decree-Suit to 
impeach sale — Non-maintainability* 
Matter relating to execution. 782 

87 Order in execution of decree-Surplus 
of sale— proceeds 783. 

88 Money paid in excess Under decree 
784, 

89 Interest on money taken out of Court 
in execution of decree— Separate 
suit 786. 

90 Decree subsequently reversed or 
modified 786, 

91 Not merely a declaratory decree — 
Remedy by way of execution & not 
by separate suit 787. 

92 Suit by reversioner 788. 

93 Execution proceedings-Regukr suil- 
mistake-new plaint not inconsis- 
tent with original case 789. 

94 Suit to enforce liability imposed by 
decree of Civil Court in moSussil 
790. 

95 Second suit for restitution of conjugal 
rights— Decree in former suit not 
executed 791. 

96 Execution transferred to OoDector— 
Private sale— Subsequent sale held 
by Oolleotor— Remedy of purchaser 
at private sale 792l» 

ft Suit for administratio D in respect of 
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9 Ecsjwdicata 7S4— 810. 


1 Assessment of execution of decree — 
Resjudicata 794. 

2 PlaintiS’s father sued as trustee-Suit 
dismissed — Second suit by plaintiff 
barred 795. 

8 General principles of — Re-opening 
questions already decided 796. 

4 Order under s. 244--final between 
parties 797. 

5 Finality of decision of executing 
Court as to property being not an — 
cej-tial 798. 

6 Decree not in accordance with Act- 
money not paid within time-Sub- 
sequent suit of redemption not bar- 
red 799. 

7 Questions for the court executing a 
decree-Defendant’s plea by way of a 
separate suit 800. 

8 Question as to what was sold at exe- 
cution sale-inherent power ol Court 
to certify mistake— Question of mis- 
take 801, 

9 Administration, suit by — Decree — 
Satisfaction— Sanction of the Court 
802. 


10 Consideration for the bond — Res- 
judicafca 803. 

11 Cause of action and relief in two 
suits different — Ko resjudicata 804. 

12 Finding of a Court cannot be dis- 
puted by the parties in the execu- 
tion of decree 806. 

II Exe oution of decree — Procedure — 
R^^sjudicata Oh. Yll of the Code does 
not apply to execution proceedings i 
806 807. 


14 Resjudicata— Mortgage sale pending 
a ppeal against decree by mortgagee 
—Subsequent order directing auction 
ptitchaser to be placed in possession 
' 808. , 


15 Representative of a party— Auction 
purchaser — Order in summary in- 
quiiy 809-810. 


19, Estoppel 811-819. 


1 Previous application barred— Hotice 
qn Jadgment debt o r , 


CPC (1908) S.47=(1882 S.244}-^«M. 

8 Persons wrongly impleaded as de- 
fendants not estopped 812. 

3 Party alleged to have been wrongly 
substituted in execution proceedings 
813. 

4 Estoppel— Application to have the 
sale held & application to set the 
sale aside 814. 

6 Simple money decree against father 
—Objection to execution on sons— 
Estoppel 816. 

6 Appeal— Claim — Debutter property 
—Right of suit 816. 

7 Fraud — Sale in violation of S. 99 of 
T. P. Act— Objection that no suit 
lay when application puts in objec- 
tion raised that a suit lay 817. 

8 Right to show that previous proceed- 
ing and compromise were in fraud of 
applicant’s right 818 

9 Decree — Execution -Order under see 
244 C P C for transfer of execution 
-Confirmation of order in appeal— 
Application by decree-holder 819 


C- P. C. (1908) S. 47-(188?) S. 244. 


See Cases under:— 


(1) Appeal-decrees. 

(2) Appeal— Execution of decr<»e. 

(3) Appeal— Order. 

(3 A) Bengal Tenancy Act s. 173 (3). Case 
No. (571). 7 Ind Cas 769. 


(4) Civil Pro. Code (1882) s. 268 *(1908) 
O 21 X 2 and s. 2 cl 2. 


(6) Execution of decree— Execution by 
and against representatives. 

(7) Interest-Miscellaneous caAes— Mesmi 
profits, 

(8) Mesne profits— Assessment in execu- 
tion and suits for— Mesne profits. 

(9) Questions in execution of decree* 

3 0 C SB. 

(10) Sale in execution of decree-setting 
aside sale irregularitgr. 

itc W^Nioii 

(11) Special or second Appel— Orders 
subject or not to appieal. 

find C«ff. 
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CPC fl908) S.47=(1882 S.244)- Contd, 

(12) 0 P C (1908) S, 2 cl 14. Case No. (57). 

IS C W N 862. 


(13) CPC 0908) B. 2 cl 14. Case No. (56). 

31 Cal 731 

(14) CPC ("1908) S. 2 cl 2. Case No. (40-41). 

3 0 C 32. 

(15) 0 P 0 (1908) S. 2 cl 2. Case No. (34;. 

29 Bom 71. 

(16) CPC (1908) S. 2. Case No. ("9) 

28 Cal 81 

(17) CPC (1908) S. 2 cl 2. Case No (31). 

AWN (1890) 85. 

1 APPLICABIIITY, EFFECT & SCOPE OF 
THE SECTION 

(1) Meaning of Section. 

136~CP 0 S,47.=S 244. of the Civil Procedure 
Code contemplates that there must be s )me que- 
stion in controversy and conilict in execution, 
which has been brought to a final determination 
and conclusion, so as to be binding upon the par- 
tis to the proceedings, and which must relate in 
terms to the execution, discharge or sal isfaction 
of the deor^. Hulas Rai v. Plrthi Singh. 

9 All, 500. 

||<jtcs.--Eef 14 All 360; 520, 26 Mad 244 F B, 
SOO F B: Ex 8 C W N267. 

136A.— 0 PCS. 47-Provisions of. not strictly 
applicable to arbitration proceedings. 

4 S L R 196. 

(2) . Whether applies to Agency Tracts in 

Madras Presidency 

137. -C P 0 b. 47«(244)-Applicabilifcy-Wlie- 
ther applies to Agency Tracts in Madras PresiJen- 
cy-Canjam and Vwagaptam Agency Rulesr-Sce. 

17 M L J 147. 

(3) Sale in Execution Application to set 
aside sale on the ground of fraud 

188. 0 P 0 B. 47— (18S2 $. 244>— AppHmbi- 




CPC (1908) S.47=(i882 S.244j-ConM- 

(1) Applicability & Scope of the Section 

-Contd. 

An application to set aside on the ground of 
fraud a sale held in execution of a decree can be 
made under s. 244 of the Code of Civil Procedure 
even after the sale has been confirmed. ( 26 Cal 
6U and 26 Cal 324 foil 19 Oal 68S ref to. ) 
Wahid-un-nissa y Girdhari. 

1905 AWN 162=2 A L J 469*27 All 702. 

(4) Proir and puisne mortgage. 

139--CPC S.47 (1882 S.244)- Aapplicability.- 
A decree for sale and order absolute for sale had 
been passed against the mortgagor. He then bor- 
rowed more money on a mortgage of several 
villages, including those previously mortgaged, 
and applied a portion of such money in satisfy- 
ing the previous decree for sale. The subsequent 
mortgagee then brought a suit upon the mortga- 
ge in which she sought to bring to sale the villa- 
ges which were the subject of the previous mort- 
gage and decree Meld that she could do so, and 
that s. 244 of the Code of Civil Procedure did not 
apply (24 All 179 Distinguished.) 

Tufail Fatma v Bitola. 

(1904>i 24 WN 284. 

(5) . Plea of agreement before decree not to 

execute, 

140 —CPC S.47 « (1882 s.244)— Applicabili- 
ty-Remedy, 

A eourt cannot inquire under s.244 into an obje- 
ction that a decree cannot be executed by reason 
of an agreement entered int(> between the parties 
before the decree was passed that it will not be 
ex« cuted. The proper remedy is to sue to restrain 
execution (22 Bom 463 dissented from 29 Oal 810; 
6 G W N 796 followed.) Hassan AH r Ganzi 
All Mir. 31 Cal 179; 

Notes -Fol 4 0 L J 475. Bel- 5 C L J 328:17 
M L J 288. 

(6) Applicability of, to sales under Bengal 

Act I of 1897. 

141 ,“»C P C B. 47=:(1882 s. 2i4 >Public De- 
mands Recovery Act. 

S. i 14 Civil Procedure Code does not apply to^ 
the ca^o of execution proceedings held nnder the 
Public Demands Recovery A^t (29 Oal 94, 6 0 W 
N 246, > 0 W N 331 relied uppn.) Sa^- 

. hay V KbU3 LalKi^sATi 6 C W N 630* 


f 
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CPC (1908) s.47=(1882 S.244) --Gontds { 

(1) Applicability, Effect & scope of tbe 
EQClion^Contd. 

(7) Attaching ciPe(litoi?s— Representatives. 

142. —0 PCS. 47=(1882. S. 244) 

To attract the applicability of section 244 of 
the Civil Procedure Code, it must not only be 
shown that the question relates to the execution of 
the decree but arises between the parties to the 
suit in which the decree was passed or their re- 
presentatives. 

Two attaching creditors of the judgment- 
debtors neither of whom was a party to the suit 
brought by the other, are not the representatives 
of the judgment-debtor within the meaning of 
section 244 of the Civil Procedure Code, 
if am Chandra v Mtissamiuat Haitiiraa 

6 0 L J 437=:11 OWN 433. 

(8) Mortgage decree —Section 244, appli- 

cability of. 

143. 0 P C S47, 0 21 r 60=1882 sections 244 
280. 

Tei' Mookerjee J — S 244 of the Civil Procedure 
Code has no application to a case where the ludg- 
ment-debtor tries to set aside the effect c f the 
decree itself. In the case of a mortgage deerc e, the 
decree itself directs the sale of the property and 
if objection is taken that the property cannot be 
sold because it belonged not to the judgme it de- 
btor but to a party who is a stranger to the suit, 
the propriety of the decree is called m question. 

A question of this description must be tried m 
a regular suit and not in the execution rrooeed- 
mgs which are based on the assumption that 
the decree is a good and valid de3ree. 

Shib Lakshan Bhakat v Srimati Tarar gini 
Basi. 8 C Li <J 20. 

(9) Applicability-Conditions necessary for. 

144.— S. 47=(1882 S 244,)— Purchaser under 
decree of spuisne mortgage obtaining possession 
of mortgaged property — Subsequent pui chase 
under decree on the first mortgage — Suit for pos- 
session by subsequent purchaser— Redempti m. 

A puisne mortgagee obtained a decree against 
the mortgagor without impleading the first mort- 
gagee, and bought the property in execution of 
his mortgage-decree and also obtained posse s«iion 
thereof^ 


I 


CPC fl908) S.47=ri882 S 2A4)Contd. 

(I) Applicability, Effect & scope of the 

Bection—Con/d. 

The first mortgagee then sued on his mortgage 
and bought the property in execution of his 
mortgage decree. The first mortgagee afterwards 
sued the puisne mortgagee, and claimed that the 
puisne mortgagee should either give up possession 
or redeem him. 

Held, that the suit was not barred by S. 244 
CPC. 

Tn order that S. 244 Civ Pro Code, should 
apply, the conditions must he fulfilled: 

(1) The question must relate to the execution 
discharge or satisfaction of the decree or stay of 
execution thereof; 

(2) The question must arise between parties 
to the suit or their representatives. 

In the present case the question at issue arose 
only after the satisfaction of the original decree, 
and it was not between the parties to the same 
suit or their representatives hut between repre- 
sentatives of the same party. 

Held, also that the defendant being a puisne 
mortgagee, his only right was to redeem the plain- 
tiff. He was not concerned with the account 
taken m the plaintiff’s suit to which he was not 
a party nor was he concerned with the price paid 
by the plaintiff at his purchase (25 Bom 6dl; 20 
Bom 390; 19 All R27 and 33 Cal 590 Ref). 

Thakufdaa Wd Mulchad v Gangaram Wd. 
Tolaram, I sind L R 172. 

(10) Applicability— Essentials. 

^ 145-0 F 0—S. 47=(1882-S.244)-AppUcabi. 
lity Essentials: — S 244 does not apply to a case 
where the decree itself is impeached, and no ap- 
penl lies from an order dealing with such objec- 
tion. Tallapnasada Sundarappa v. Sreeifa- 
mulu. 17 M L J 288=30 Mad 402 

( II ) Interppctation—Setting aside sale 

ofdei* undci? S 244. 

146-C PCS. 47; 0 21, r. 92; S. 144 (1); s. 
104 0, 43, r. I=(l8d2 Ss. 244, 312 683 and 588) 
Restitution of mesne profits to judgment-debtor 
— Auction purchaser. 

I Held, that an ordei setting aside the sale is an 

order under s.244 and oonseqaeatly qonld be treat- 


: r 




1 
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CPC (1908) S.47=d882 S.244) •^Gontd,^ 

(1) AppHcatjiHty. Effect & scope of the 
section— Cmifd, 

ed as a (iecree and application under << 583. 0. 
P. 0., is maintainable. Thakui* Kamakhya 
Singh V. Mtinshi Frag Narain. 8 0 C 254. 
(12) Interpretation decree execution of. 

147— 0 P 0 S.47 = (1882 q.244 8.244 of the 
Code pre-supposes a decree enforceable by the 
decree-holder, against a person between whom 
and the decree-holder the question has arisen, and 
does not apply to a question arising between a 
decree-holder and a person against whom there is 
no dporee to be executed. (23 All 346 Fol ) 

Hence, where, in a suit f^r sale upon a moit- 
gage, a person was impleaded as defendant against 
whom no relief was claimed, Ur Id that a subse- 
quent suit for redemption by him was not bailed 
by 8, 244, 0 P C , 1882, Sheo Pargas Singh v. 
Nawah Singh 7 A Ld 264=5 Ind Cas 496 = 

32 All 321. 

(13) Construction, 

148— 0 P C— S, 47 = f LS82 S.241)— The Court 
should construe 8^44 liberally and videly. An as- 
signee of a decree-holder is a representative with- 
in the meaning of this section, Jamai Nath 
foy Tf, Dharma Das Sur. 4 C L J 192= 

83 Cal 857. 

(14) Construction— Liberal to avoid multi- 
plicity. 

149— 0 P C-S. 47 = a8Hi ^ec.2 14.;— Section 
244 of the Civil Procedure Code ought to oe 
liberally construed in older to avoid multiplicity 
of suits 

Where a iudgment-deotor does not challenge 
the validity of a decree but contends that m exe- 
cution thereof certain property should not be at- 
tached and sold, in consequence of circumstances 
arising subsequent to the decree, such contention 
ought to be dealt with undei section 244 Civil 
Procedure Code, and not by a separate suit. 
Rajbansi Roy v. Mahabir Roy. 9 C L J 358. 

4 Ind Cas 121. 

(15) Title, questions of. 

150 — 0 F C — When the detendants in execu- 
tion proceedings in a decree for paitition contend- 
ed that certain lauds were their own and not 
family property, Iirld, that the question should 
have been decided in the execution proceedings. 

T. Ganp4hir. 1880, ^ 116. 


CPC (1908) S 47=(i882 S 2Uy-Oontd. 

(1) Applicability, Effect & scope of the 
section — Contd, 

(16) Matters falHrg within 8.244— Separate 

suit in respect thereof- Jurisdiction. 

150 A— 0 P 0-S. 47 = ( 1882 S, 244 ) 

Time for objection to the maintainability 
of suit. 

Where the plaintiff instead of proceeding by 
way of execution filed a suit and such a suit has 
been tried by the very Court which could have 
dealt with the matter in execution proceedings. 

that the Court has not acted without 
jurisdiction, even ^hough there was already an 
application ui d< i 24 1, on which an order was 
passed against the person bringing the suit. 

The questifui is only one of procedure and 
does not affect the ]urisdiction of the Court. 

An objection as to the maintainability of a 
suit should be taken in the original Court (19 W 
R 90; U Cal 605, 22 Cal 483, 22 All l21, 22 Mad 
347; 28 Mad 64. Ref: 19 W R 90; 14 Cal 606 
(608), B"’ol:) Yenkatakrishnama Charlu v. 
Krishna Hao 32 Mad 425=4 Ind Cas 720. 

(17) Suit may be treated as an application 

under S. 244. 

151— 0 PC S 47, 0.21 r,90; S.99=(1882)S.244— 
Rent decree ex-parte, fraudulent— Sale, collusive 
—Limitation Act Seb, II, Art, 17S— Time from 
which limitation i uns— Purchaser, remedy of • 
Remand ifproptr. 

An execution sale may be challenged on the 
ground of fraud in the execution proceedings; it 
may also be cbalh nged onground that the decree, 
on which the pxceedings are founded, is itself 
tainted with fraud. In the fomer case, tho remedy 
is by an apphcatitm under section 22 1 , in the 
latter case, the n medy is by a regular suit. 

If the decree is tainted with fraud, a suit will 
lie to set aside the execution sale even the ugh the 
decree may have been previously set aside under 
section 108 of the Code and there is no anbi^i- 
sting decree to ht set aside ui the suit in which 
the sale is impeached. 

Oases can only be enquired into under section 
244, when the exibfcenoe of a decree which is sus- 
ceptible and capable of execution is conceded, 
anditdoesnotapply toa case, when the obfeqt 
ii to impugn the decree itself, ' 
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CPC (1908) S 47=(1882 S.244) -Gontd^C P C fl908) S.47-(1882 S.244) -OorUii^ 


(1) Applicability, Effect & scope of— Co nfd^ 

^ If there was fraud in the execution proceedings 

it would be open to the party aSected by 
the fraud to make an application under section 
244, if instead of an application, he presents a 
plaint in the Court competent to deal with the 
matter, th6 defect is one of form rather than of 
, suhstancei and there is no real want of jursdic- 

tion. 

The application to have the sale set aside un- 
der section 244, may be made within three years 
from the date of the sale, under Art. 178 of 
Schedule II of the Limitation Act. 

Section 578 of the Civil Procedure Code cures 
the defect in an irregular order of remand 
made by an appellate Court unless the merits of 
the case are shewn to have been affected in any 

way by the order. Bebendm Nath 

Bhattachaffjee v Fi»asaiina Kumai’ Chakra- 
yaiPti 5 C L J S28. 

Notes:— Bef: 17 M L J 288. 

See also cases tindei? Limitation Act 1908 
An 181. 

Notes: Sec the Express provision now 
made in Para 2 of s. 47. 

(18) Plaint could not he asked for in 

separate suit— Plaint can be treated 
as execution petition. 

152— C P 0 S.47=:(1882 Civ. Pro.Code, S.241) 
— Where reliefs claimed in the plaint. 

Where it appeared that the reliefs claimed 
in the plaint could not, under S. 24^1, Oiv. Pm. 
Code, be asked for in a separate suit, it was held 
that it was competent to the Court to treat the 
plaint as an execution petition, (11 M L J 70; 1 
All 161; 27 All 203 (24P); 12 0 W N 687 Bef: 1 
W & J 233; 2 Oh 294; 5 B H 0 128 (138); 8 Oal 
138 Bef:) T. 1. Genesha Kao v T. V. Tulja- 
ram Rao, 4 ffi L T 288=;19 M L J 4= 
1 Ind Cas S80=6 M L T E25. 

(19) Circumstances under which plaint 

may be treated as an application under 
S.244. 

15S— 0 PCS. 47«*(1882 8, 244).— 

Plaintiff's father took a loan from the defen- 
dant. The latter sued the plaintiff and his bro- 



(1) applicability, Effect <&: scope of^Contd, l 

thers, alter the death of the father to recover 
the money, and obtained a simple money decree, 
in execution of which certain ancestral property 
was attached. Objection was taken to the attach- 
ment, but was dismissed by two lower Courts, 
whereupon the sons appealed to the High Court. 

Pending the decision of the High Court, the pla- 
intiff deposited money in Court, which was rea- 
lised by defendant. The High Court held that, 
on the true construction of the decree, th^ pro- *' 

perfcy could not be attached and sold. 

1 

The plaintiff then brought the suit to recover 
ihe money newly, because of the decision of the 
High Court. Held^ that the suit was not main- 
tainable, and the plaint could not be treated un- ; 

der the circumstances as an application under S. 

244, Civ. Pro. Code, 1882. Sheo Narain y Lalta 
Prasad, 6ALJr641=3 Ind Cas 495. 

(20) Claim by legal representative of ! 

defendant for land sold in execution to 
be investigated under S. 47=(S. 244). 

154— A claim preferred by the legal repre- 1 

sentative of a defendant, in a suit asserting a 

charge on lan^. sold in execution of the decree | 

in that suit, to the extent to which he relieved it 1 

of liability under a mortgage, should be regular- 
ly investigated imdei S.244, Civil Procedure Code, 
and not summarily disposed of under the claim ^ 

sections of the Code. T. Subrarmanya Aiyar j 

V. Manika Mudely, 2 Ind Cas 432. 

(21) Claim to deceased’s property— Legal 1 

representative Not forming part of \ 

assets— Determined under S. 244=S, 47. 

155— The claim by a person, who has been I 

brought on the record as a representative of a I 

deceased judgment-debtor, to property on the ! 

ground that it did not form part of the assets of 

the deceased must be determined under S. 244 
and not by a separate suit. Lallu v. Lallu 

1896 P J 754 ! I 

(22) Claim to attached property on | 

behalf of idol, if triable in execution I 

proceedings. 

156 - C P C S. 47 ===(1882 Sec. 244)-Shebait, 
personal decree against. 

An objection of a shebait on behalf of the 
idol to the attachment of immoveable property in | 


I 
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CPC C1908) s.47=(1882 S.2Aik)-Contd. 

(1) Applicability, Effect & speoe oi'-PoM. 
execution of a decree passed against Mm per- 
sonally is triable under section 244 of the Code 
of Civil Procedure. Jogcnd2?a Nath Sirkai? v. 
Gobinda Chaisdra Butt, 7 C L J 537= 
35 Cal 364=12 C W N 310. 

156i— C PCS 47; 0 21, rr. 57, 62=(Ss. 244, 
278, 283)— Applicability of S. 244— Party claim- 
ing attached property in his character as trustee 
— Appeal— Wakf — Decree directing sale of wakf 
property:— 

S, 244 has no application to a case where the 
judgment-debtor or his representati e asserts in 
execution that he holds the property attached 
in trust for some third person or body of persons 
or religious charity or institution. The claim 
must be ln^'estlgated under Bs. 278, 283, C P.G , 
and the order passed therein cannot be challen- 
ged by an appeal, but must form the subject of a 
separate suit: — Budrudln Sahib v. Abdul 
Rahim, 18 M L J 21=31 Mad 125 = 

3 M L T 325. 

157— S. 244 of Civil Pro. Code— Its scope. — 

S. 244 only deals with those questions as can 

be determined finally in execution proceedings. 
If they cannot be so determined it is not appli- 
(Sable. The Court has to draw its attention to 
the substance of the objection and not to the 
fact that It is taken by one person rather than 
another. (17 Mad .399 considered; 17 Cal 711 and 
23 Bom 237 referred to). Ramauathan Chettiar 
y, Levvai Marakayap, 23 Mad 195= 

10 M L J 64. 

Note®:— Ref: 17 M L J 377; 30 Mad 216; 8 

C li J 20; 31 Mad 126=18 M L J 21.1)ist: 

26 Mad 601. 

(23) Competency of party to impeach 
validity in execution— Jurisdiction 
objection to— Want of evidence, 

158— A party to the suit is precluded in exe- 
cution from impeaching the decree which has 
been passed without opposition and which has 
not been set aside But he may impeach it on the 
ground that the court passing the decree had ab- 
solutely no jurisdiction to pass it, and that, there- 
fore, the decree was a nullity. Where a court 
has jurisdiction to pass a personal decree, the 
passing of such decree without any evidence in 

thereof will not make It onepassed with** 


CPC 1908) S 47-(1882 S.244) ”>Gontd^ 

(1) Applicability, Effect scope of— Contd, 
out jurisdiction. (8 C F 633, 21 Bom 206, 27 
Mad 115, Fol: 26 Mad 31 Dist:). 

Rangasamy Naieken v, Tirupati Naicken, 
14 II LJ 413=28 Mad 26. 

("24; Execution of decree— Objection by 
judgment- debtor to execution— Matters 
falling within the scope of section -Reme- 
dy by separate suit. 

159- C PCS. 244.— 

In an execution proceeding, the judgment- 
debtor contended that he was entitled to deduct 
a larger sum than was allowed by the decree- 
holder on account of the transfer of certain pro- 
perties by him to the decree holder, and that 
the interest was erroneously claimed at a higher 
figure than what was due. There was also the 
question raised as to the date upon which credit 
ought to be allowed tor the consideration money i 
for the transfer. 

Held^ that these questions were covered by 
S. 244 of the Civ. Pro. Code, 1852, and the Court 
should not decline to in\estigate into them on 
the ground that the remedy of the judgment- 
debtor was by way of a regular suit, 

Surendra Nath Butt v. Kumay Manmotha 
Nath Mittey, 9 Ind Cas 382. 

(25) Powers of Court in executing decree 
—Validity of a decree cannot be disputed. 

160- 0 P 0 S. 47^8. 244 of (1882). 

The validity of a decree of which execution is 
sought cannot be disputed in execution proceed- 
ings under S. 244 of the Code of Civil Pro. (Act 
XIV of 1882). Chintaman Vithoba v. 

Chintaman Bajaji Bev, 22 Bom 475. 

(26; Validity of decree cannot be ques- 
tioned in execution. 

161- C P C S. 47 (1908)=(Act XIV of 1882, 
S. 244). 

The validity of a mortgage decree cannot be 
enquired into in execution proceedings for the 
sale of the mortgaged premises, but the Court is 
bound to fully notify in the proclamation of sale 
that a claim has been put forward based on the 
invalidity of the decree, and that any nnn pur- 
^ chasing wcnid hnf iub|«l lb ihBs;e|tin4l 
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C P C(1908)-s.47=(1882,s.244) •^Gontd, ic. P.C.(1908)S.47=(1882, S.244) --Gontd^ 

(1) Applicability, Effect & scope of the (1) Applicability, Effect & scope of the 
section — Contd* section — Contd. 

decree declaring the decree against the mortgag- If the adjuatment of a decree out of Oonrt 


(1) Applicability, Effect & scope of the ‘ 
section— 

decree declaring the decree against the mortgag- 
ed premises invalid. Ma Kyi v. U Mating Gyi, 

8 Ind Cas 6i0. 

(27) Dect?ee validity of— Execution of 
decree, scope of. 

162—0 PCS. 47 =(1882 S, 244).— 

No question touching the validity of a decree 
can be raised m the course of proceedings in exe- 
cution of that decree. Rashbehari Singh v. 
Thakur Joynanda Singh, 4? C L J 475. 

(28) S. 47 Excludes all questions relat- 
ing to the validity of decree. 


163.— 0 PC S. 47 = [ 1882 s, 244 ]— 
—Decree c'intainmg penal clauses — 
Relief against penalty in execution — Assign of 
decree- -Res judicata. 

Where a decree contains penal clauses, re- 
lief as against the penalty cannot be granted in 
execution proceedings. The general rule is laid 
down in s. 47 of the Code, which has been gene- 
rally held to exclude all questions relating to the 
validity of the decree. Dayaram Jesamal v. 
Adamji Karimji, 4 S L R 1=7 Ind Cas 583. 

163A-C P 0 S. 17 (1905)= (1882)— 8. 244— 
Execution Court if can try the validity of certi- 
ficate under Act I of 1895 — Amendment of plead- 
ings. (Public Demauds Recovery). 14 C L J 83. 

163^.— 0 P 0 S. 47= [ 1882 s. 244 ] 
— ^Validity of a decree sought to be executed 
cannot be impeached in execution under S. 244. 

Chintaman v. Chintaman, 
1896 P J 584=22 Bom 475. 

Notes:— Fu] 6 C W N 796. Ref: 30 Bom 101 
=7 Bom L R 659; 29 Mad 653. 

(29) Adjustment of decree out of court 
—Not certified to court. 

164— C PCS 47, 0 XX i, r 2, els. (2) and 
0) — Fraud of decree-holder, whether Court can 
enter into investigation of— Limitation Act [XV 
of 1877J, 8, 18 — “Kept from knowledge of right’’ 
—^‘Exercise of right”— Difference between — Sub- 
f^nti^mpliance with cl. [2], r 2, 0 XXI, 

. . fl C.O, lOl 


has not been certified as required by r. 3 of 0 
XXI of the Code ot 1908, the Court executing 
the decree cannot take notice of it. In such a 
case it is not open to the Court to investigate, 
j under S. 47 of the Code, allegations of fraud 
made by the judgment-debtor against the de- 
cree-holder. 

Even if it is established that the conduct of 
a decree-holder is fraudulent, the judgment- 
debtor is not entitled to obtain an extension of 
the time within which to make an application 
to the Court under cl. 2 of r 2 of 0 XXI because 
the judgment-debtor is not, by means of fraud, 
kept from the hnomledge of his right to make 
the application, within the meaning of S. 18 of 
the Limitation Act, butifrom the exercise of hif 
right to make the application. 

In such a case it is open to the judgment- 
debtor to institute a suit for damages for the 
fraud. [12 C W N 485, Expl. 21 Mad 366, Diss: 
21 Mad 409, W Mad 312, Ref: 4 Ind Cas 402; 11 
CLJ91;14CWN357;12CL J65;7 IndOas 
' 258; 7 Ind Cas 65; 12 C L J 312 and 7 Ind Cas 

625, Fol* 10 Cal 354, Fol:] Bipoo Gofftin v. 
Jainurat Koer, 13 Ind Cas 63. 

(30) No Bar* to suit to recover damages for 
breach of eontract-not to execute a decree. 

165— C PCS. 47= [1882 s. 244] — The 
provisions of S, 244 of the Civil Procedure Code 
1 are no bar to a suit to recover damages for 
^ breach of a contract not to execute a decree. 

Manager Hanmant Dantaya 
’ Prabhu v. Subbabhat, P J (1898) 978. 
(31) Whether a bar to a civil suit 

^ 166— U P C S, 47; 0 21 r 92« [ 1883 Ss. 144 

and 312] — Whether a bar to a civil suit. 

A suit to set aside an irregular sale of pro- 
perty in satisfaction of a debt is a suit of a civil 
nature within the meaning of S. 11 of the Code 
^ of Civil Procedure and is cognizable by the Civil 
n Court, and such a suit is not barred by the prq- 
7 visions of s. 244 or 312 of the Code of Civil Pro* 
” cedure. [14 Cal 9] referred to and followed. 
Ram Tarucl^f v. Mosahcbatei 6 C W N 24B 


I I 


I 1 
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C. P.C.rt908)S.47=(1882, S.244)-0<w 

(1| IffKealJility, Effect Sc scope of the 
»mtii>n--€ontd, 

Notes:— Fol: 6 C W N 650. Dist: 33 Cal 84 
= 10CW K 130*1 CL J538. Appr:33 
Cal 461 =10 C W N 347*3 C L J 235.Ref 
34 Cai 787*11 C VV N 746; 29 Cal 73. 

(S2) Bap”JLtictioii sale-Setting aside of-fop 
fipaud toy sti»ngep— Jupisdictioit. 

167— 0 PCS. 47*(1882 a 5i44)-No collusion 
between decree-holder and third party. 

When A iudgment-debtor applies to have an 
^lebtition Bale set aside alleging fraud on the 
part of the auction-purchaser who happens to be 
Mb agent, and such application is opposed by 
tbe decree-holder, the question to be determined 
mnit be investigated under S. 244 0. P C, al- 
though no fraud may be alleged as against the 
decree-holder himself, (3 0, W N 403 foil.) 

Adhap Mani Dassi v Monmotha NstbBose 

6CWN279. 

Kotea.— Ref : 6 0 L J 111. 

<88) 6n a mcptgagc— Sale ccptifi- 

mu not imcltided in the mortgage -Whe- 
ther 8. 244 Ciy. Pro. Code, bap. 

168— C PC S.47«(t883 s244)-Sale ceitificate 
including lands not included in the mortgage-Suit 
% rteover possession of such land, 

that section 244, though it bats suits 
for the determination of certain questions men- 
tioned therein, does not bar the trial of any 
issue involved in those questions, if the issue is 
at the instance of a defendant in a suit 
brought against him. (24 Cal .365 ; 26 Cal 946 
Pol :) Venkatpamanachapiap v Meenakshi- 
it^d^amaiyep. 4 M L T 28S*19 M L J 1 
=1 Ind Cas 19^. 

(84) Bar- Erroneously proceeding under 
8.278~Bdb8equent S, 286 is no bar for sub 
sequent proceedings. 

169— C. F. 0. S. 47; 0 21, r. 58*(1885ss. 244 

ms ). 

Where, a party to a suit erroneously px ^ceeds 
under s, 275 instead of under s. 244, and his ob- 
jection fails, s. 283 is no bar to his subsequent 
exefbise of bis rights under s 244. (16 C p t R 
lbs Pol 1$ 0al696, and 10 Oal 186 dissented from 
h B ;i Old 006 ; 22 Oai 483 ; 22 All I Jl 


CPC. (1908) S.47=cl882 S.244)-Cton/i. 

(1) Applicability, Effect Sc scope of the 
metion^Contd. 

22 Mad 347 ; 17 C F L R 1 ; ^3 All 346 ; 12 Cal 
458 ; 6 Bom 64 ; 6 Ail 269 ; 22 Cal 948 ; 22 Mad 
269 Referred). Balaram Kunbi v Sadoba 
Mali 17 CP LR 178. 

(35) Execution of decree -Party to suit 
proceedings under Ss. 27 S Sc 283- Refusal 
of court to consider plaint under s. 283 ass 
application under s. 244. 

170- 0. P. 0. S, 47, 0. XXI, rr. 68, 63 (=Civ 
Pro Code, 1883, ss. 244,278,283). 

Where a party, defendant to a 8uit,inBtead of 
applying under s. 244, of the Code of Civil Pro- 
cedure for the exemption of certain property 
which he wished to save from execution filed 
an objection under s. 278 and subsequently on 
his objection being disallowed, brought a suit 
under s. 283, which he fought up to a second ap- 
peal, the Court held that this was not a case in 
which the plaint in the suit might be treated as 
an application under s. 244. (22 All 121. Dist.) 

Puran Chandra v Bawan Das. 

AWN 1900, 196- 

(86) Suit barred under-Whethcr it can 

be treated as an application 

171- C PCS 47*Civil Procedure Code 
(Act XIV of 1882;, 8. 244. 

Where a plaint is barred under section 244 
C. P C. it may be treated as an execution appli- 
cation under that section. Poonthotath 

Ammalu Amma v Othalakattil T Mammi 
Kutti. 7 M L T 428=6 Ind Cas 776- 

(87) Property attached— Legal represen- 
tative -Plea that property attached is 

trust property— Appeal— Execution of 
decree. 

172- C. P. C.S. 47, 0. 21,rr,68,60,63*(1882 
ss. 244, 278,280 and 283) 

An ol jeefeion raised by the legal represent a* 
tive of a deceased judgment-debtor to the effect 
that the property attached is not the deceased’s 
but that it is trust property which he holds as 
trustee, is not an objection falling under s. 244 
of the Code, but under s. 278 of the same, and 
an order passed thereon is not appCalable as a 
decree under s, 244, Civil Pro Code. (12 AH 313 
Pol.) All Sfcjjsd V Bhafftn Sia^a. 

8 A I, JS7()*A W » ait.' 
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C PC.(1908)S.47=(t882,S.244) -•Gontd f 

(1) Applicability, Effect scope of the 
scctioci— 

173- a P. C. (1908), S. 47, 0. XXI, r. 50 == 
Civ. Pro. Code (Act XIV of 1882), ss. 244, 25^— 
Judgment-debtor, objection by, bow to be tr*^ated 
—Objection on the ground that judgment-debtor 
was holding property as trustee for religious pur- 
poses — Appeal against an order dismissing judg- 
ment-debtor’s objection. 

Where a judgment-debtor sets up a claim to 
the effect that the certain property attached in the 
execution of a decree is in his possession, not on 
his own account, but on account of or in trust for 
some other person, and in particular where he 
claims that the property in question has been set 
apart for religious charitable purposes and is held 
by him as a trug^ee, his ob3Pction must be treated 
as falling under 0 XXI, r 68 of the Code of 
1908 (corresponding to s. 278 of the Code of 1882) 
and not under s. 47 of the Code of 1908 (corres- 
ponding to 8. 844 of the Code of 1882). Conse- 
quently, no appeal lies from such an order. 
SajidAHv Ali Mohammad Khan. 

12 Ind Cfis 411 

(38) Ofder absolute fou sale—Objection to 
execution of decree. 

174— C. P. C. S. 47 =(1882 S, 244)— Transfer 
of Property Act, s. 89. 

Held^ that an application under s. 89 of the 
Transfer of Property Act, for an order absolute 
for sale is an application for execution of the de- 
cree. Allah Rakhi v Ran jit Singh. 

4 0 C 123. 

175— C. P. C. S. 47=1882 8.244 (c) -‘Relating 
to the execution of a decree’— Order setting aside 
a sale in execution. 

An order setting aside a sale in execution of 
a decree is an order relating to the execution of a 
decree within the meaning of S. 244 (c) C, P. C. 
Monmohini Dasi v Lakhinarain Chandra. 

(1900) 28 Cal 116. 

176— C P C S. 47 ri908)— S made a gift of 
immoveable property to his two sons (the plain- 
tiffs) then minors by a deed of gift dated 22nd 
January 188.8. The said deed of gift was duly 
registered. Some years after this, S mortgaged 
the property to the defendant. The latter sued 
on hill mortgage and obtained an parte decree 
for sale against the plaintiffs and their mother as 


C P C(1908)S47==(1882,S.244J--^f^iiM. 

(1) Applicability, Effect Sc scope of the 
section— 

heirs of S. The plaintiff filed the present suit to 
have it. declared that the mortgages were void and. 
that the plaintiffs were entitled to the properly 
under the said deed of gift; — 

Seld^ that the order for sale under S. 89 
the Transfer of Property Act has nothing to do 
with the Civil Procedure Code, and the procned* 
ings under s. 8 .j of the Act were not the proceed* 
ingsin execution of a decree but in continuation 
of the original suit. Mahomed v Bai CoovcF- 
bai B Bom L R 1048 

(39) Decree absolute -Decree Execution- 
Decree nisi-C P C of 1882 s. 244 

177— 0 PCs. 47=(1882)— An application for 
redemption or foreclosure under a decree nwi is not 
an application in execution under the Civil Pro- 
cedure Code but must be made in Court under the 
Transfer of Property Act; and until a decree mn 
is made absolute there is no decree capable of 
execution. (21 Cal 818; 22 Bom 77 Fol:) 

Sir Jehangir y The Hope Mills Ltd. 

10 Bom L R 1057«33 Bom 27^« 
2 Ind Ca»m. 

(40) Execution of decree— Fraud. 

178— C P 0— S. 47 =(1882 S. 244 j— Auction- 
purchaser, not a representative of the decree- 
holder. 

jSeZd, that, the question whether a fraud hai 
been committed in an execution sale, either by the 
decree-holder alone or by the decree-holder and 
auction-purchaser together, is one triable under 
s. 244. But the question whether a fraud has 
been committed in connection with such a sale 
by auction- purchaser alone is not triable under 
that section. 

Held further, that an auction-purchaser is not 
representative of the decree-holder (19 Cal 883; 
24 Cal 707 Ref). Muhammad Ahmad Jan ▼ 
Bank of Upper India. 12 0 C 17l» (B) 

(41) Alleged fraudulent execution of de- 


179— C P C (1908) 8. 47 =S. J44 of fl^) 
— Separate suit. 

Certain property in thei24-Pergunnahs havii|g 
been seized and sold in execwtlptf qf a decree of 


! S 




■I 






16(>7 DjesAi’s ciiNT. oivil digest 1811-1912. 


1608 


C P C(1908)-S.47=(1882,S 244)-^7on^rf. 

(1) ApplicaMity^ EiBPcct & scope of the 
section— 

the High Court, application was successfuly 
made to the District Judge to set aside the pro- , 
oeedings, on the ground that the execution was 
fraudulent and not warranted by the decree. Held 
that the Judge had no right to entertain such an 
application, or to re-open, at the instance of a 
third party, execution proceedings which had 
come to an end. The question could only he deter- 
mined in a regular amt. Luchmceput Singli 
Y Adoyto Churn Mullick, 24 W R 452. 
See Jogenarain Singh v Bhugbano. 

2WRMisl3. 

180-OPC S. 47 of 1908==(1882)S. 244-Fraud 
ground of application to set aside sale. 

A judgment-debtor applied to have 
the execution sale set aside. He alleged 
certain circumstances which if found to be 
true would amount to fraud of the judg- 
ment-creditor or auction-purchaser. His applica- 
tion can come under S 244 although the ques- 
tion is between him and the auction purchaser 
who was not the decree-holder. (19 Cal 683 refer- 
red to.) Ncmai Chand Kanji v Denonath 
Kanii 2CWN691. 

Rojoni Kant Bagchi y Hossani Uddin Ah- 
med* 4CWM538. 

Hotel:— Ap: 26 Cal 324: 539; 6CW N m\ 
283, Ref: 27 Cal 197; 28 Cal 4; d? C W N 
638; 6 C W N 124; 31 Cal 385; 5 C L J 
328. 

(42) Effect of satisfaction of decree. 

ISl-C PC S. 74 of 1908 =(1882) S 244- 

The satisfaction of a decree prevents an ap- 
plication under S. 244 C P Code; because then 
there is no decree in existence, Rash 
Behary Mondal y Rakhal Charan Mandal 

1CWN708. 

(43) Satisfaction of decree not certified 
owing to decree-holder’s fraud- Application 
after time to haye certified, 

182— C PCS. 47 (1908); 0 21, r 2; S. 47 
=(1882 Ss. 258 and 244.) Questions in execution 
of decree— 

S. 258, of the C F, 0. prevents an executing 
Court from taking cognizance of an uncertified 
adjustment of a decree. (8 C W H 895=31 Cal 
480, 20 Cal St; 15 Mad 302, Fol). 

^ WbtJ?e, however, the jndgmehi^debtors com- 
^ flaiiieAttiat the decree^holder had ^ kept 


CPC (1908) S.47=(1882. S.244) -Goatd 

(1) ApplicabUity, Effect & scope of the 

section— 

them in ignorance till, within a month of their 
application, of the fact that the satisfaction of 
the decree had not been certified 

Seld ^ — That the matter could he investigated 
under S. 244 of the CPC. (19 Cal 683 Fob), . 
Gadahar Panda y Shyam Chum Naik, 

12 C W H 485. 

(44) Execution proceedings— Jurisdiction 
of Court to certain application after full 
satisfaction of the decree being «»ntered. 

183— C P C S.47. 1908— Procedure— Review- 
Appeal— Appeal from an order of declining to re- 
view the previous order. 

Section Mdi of the Civil Procedure Code does 
not apply to a Court which has fully executed a 
decree and has thereby become it 
applies only to a Court executing a decree at the 
time when an application connected with execu- 
tion is made; therefore, where a judgment-debtor 
after the nnal settlement had been effected and 
tk f'X^eution pioceedings terminated, full satis- 
faction d the decree being entered and the execu- 
tion record being consigned to the Record-room, 
made an application to the Court for the refund 
of a certain amount alleged to have been recover- 
ed from him by the decree-holder in excess of the 
sum due under the decree, held, that the 
only course open to the judgment-debtor was 
to apply for a review of the order declaring the 
decree sasisfied and striking off the execution 
proceedings, but that where no objection to juris- 
diction had been taken in the Court below and 
the/e/'?^/// for the application for review was the 
same as the form selected by the judgment-debtor 
for the application for refund, the latter applica- 
tion might be treated as an application for re- 
view. 

Held, further, that an order declining to re- 
view a previous order was not appealable. 

(10 Cal 638, 24 W R 193, and 14 Cal 605, 
followed. 80 F R 1893 distinguished.) Gbatidiifi 
Gurmtikh Singh y Mussammat Mi]*za Htu? 

63 P R 1901=101 P L R 1901. 

(45) Payment not certified within time, 
how ppoyed 

184-G PC 8.47 (1908)/ 0 tt r 2: 47 

' , (1382 Sies 244| 25$)j-«-l^aestions in of 
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C.P.C.(1908j-S.47=(1882, S.244) -Gontd, 

(1) Applicability, Effect & scope of the 
section— 

A payment not duly certified under section 
268, Civil Procedure Code, cannot be proved un- 
der section 2i4 where no application under the 
former section has been made within the period 
of limitation prescribed by Article 173a. To 
bold otherwise would be to render the Article 
nulfand void.(9CL J271, Fol:30Cal 979; 25 
All 361 Diet: 8 Cal 218, Fol: 31 Cal 480; 31 Cal 
437 Distand Expl; 12 CW K 485, Dist: 20 Cal 

32: is Mad 302, relied upon.), Kamini Debt v 

Agltore Nath Mukhcrji. 11 C L J 91= 

4 Ind Cas 402. 
(46) Satisfaction of decree not certified— 
Suit for declaring that decree is satisfied- 
Maintainability . 

185— C P C— S. 47, O 21 r 2=17882 Ss. 244, 
268)— Specific Belief Act s 56. 

S. 258, CPC, does not limit the operation of 
a. 244. A separate suit will not lie to declare 
that a decree has been satisfied though such 
satisfaction has not been certified under s. 268 
C P C., Per Hill J:— s 56 of the Specific EeUef 
Act precludes the court from granting an injunc- 
tion proceedings in this oase(2r Cal 437 acnro 
ved of; 19 Cal 683: s c 19 I A 166 ref to; 16 Mad 
303 followed.) Dinabandhu Nundy v Hari- 
man Dassee. 8 C W N 395 =31 Cal 480. ' 


Notes.— Ex: 12 0 W N 485. 

, ^ a908)-O XXI r 2 

(=Oiv Pro Code, 1882 Ss. 244, 2587-Decree, 
Execution of, application for-Certiflcate of 
ad]ustment_Application, if can be treated as one 
under s. 268-Prand.Damages. 

The provisions of s. 268-Ciy Pro Code 1882, 
are express, and no payment or adjustment shall 
be recognised by the execution court nniess it 
has been certified and therefore an alleged adjust- 
ment relied on by the judgment-debtor is no 
answer under s. 344 of the said Code to an appli- 
cation for execution of a decree. The application 
cannot be treated as one under s. 268 of the Code. 
If la point of fact the decree-holder agreed with 

thejudgment-debtor that the matter should be 
settled between them, than if he broke, that 
agreement he wonld be liable for an action for 
damages Bajrang Bihat-ilal v Laehtni 

15CI.JS8 


^ ^ ^ A: ^ rJ 

H :y--i 


'|1C.P.C.(1908)-S.47'H882, S 244) ^Contd 

(l) Applicability, Effect Sc scope of tbc 
section-' Contd. 

1 (47) Decree satisfied— Application by 

judgment'debtor for refund on the ground 

' fraud- Jurisdiction of the Court. 

I 187— C P C S. 47 (1882 s. 244). 

I A Court, to which a decree has been transffir- 

ted for execution, is competent to entertain an 
application, by a judgment-debtor, to the efiect 
, tbat, when the decree was executed, it was bar- 
red by time, and he paid in the decretal 'tount 
on account of the fraud practised upon b^ % 

the decree-holder, in not mentioning the fact df a 
previous application being dismissed as bBrred% 
fame, and asking for a refund of the amount paid 

by him. The jurisdiction of the Court does not 
cease by the fact that satisfaction of the decree 

was entered and execution proceedings had termi- 
nated (24 AH 239 Fol.) Patina Lai v Chakkan 
Singh. 4ALJ142 = AWN (1907) 65 . 

(48) Bight of Party-Defendant to object to- 
sale of property ordered to be sold by the 
decree. 

188— C PCS. 47 =(1882 s. 244 (o). 

Where the objection is to the decree itself 
andnotmerelyto the execution, dlschLri 
satiMaotion of the decree, s. 244 (o) does not apply 

f^saleT- “ defendant to a decree 

or sale of immoveable property objected to the 

e on he ground that since the deoreg he has 

beoat 

entitled to the property as member of the adoo 
property belonged: BeU 

that the objection was to the decree iLlf and 
not to the execution, discharge or saSctiof 
merely and that s. 244 (o) did not apply to the 
case. (19 AH 480; 21 All 277- 25 Cal ^ n , 

265 Fol: 7 Mad 255 Dist.)cLnnaslmi Se^ 
aigaran v Sabapathy Chettiar. S^MadS 

=16 111 L J 545. 

Notes.— Eef: 31 Mad 126=18 M L J 9i_ 

3 M L T 325; 33 Mad 439=19 M L J 
401 = 2 Ind Cas 18. ^ Ja L J 

244^^07311)^ ° ° 90=(1882 Ss. 

An application seeking to have thi^ 

‘■ne applicant inidie in|tter and that in 
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C. P.C.C1908)S.47 'i*^P2,S.244)-Gm<£i. 

(1) Applicability, Effect Sc scope of the 
section— 

consequence the property was sold at an under- 
vaine, does not fall witbm the purview of s. 3X1 
of the Oivil Procedure Code, 1882; and an order 
dismissing the same is not covered by a. 312 of 
the Code. The order falls under s. 244: (c) of the 
Code, and is appealable as a decree. 

The circumstance that a decree has alrt ady 
been executed does not make S. 244 (c) of the 
Code inapplicable where the question involved 
is none the leas a question relating to the satisfac- 
tion of the decree. Parashram v Balmuhund 
10 Bom L R 752«82 Bom 572 

('49)Deci!'ec-Exccution proceedings against 
a surety. 

190-C e C S. 47 of 1908=:=(l882)Ss, 244 & 253. 

Where a surety has become liable for the 
performance of a decree passed prior to his enter- 
ing into the obligation he cannot under S 253 
of the Ci'vil Procedure Code be proceeded against 
in execution of the decree. Lakshman v 

QopaX. 8 Bom LR 387 « 30 Bom 506. 

PCS. 47 =(1882 8. 241). 

In an appeal against a presumption decree, 
the Court ordered execution to be stayed on ap- 
pellant giving security for payment of mesne 
profits. 

that the surety could be proceeded against 
by way of execution.* separate suit is not 
neces^ry, (109 P E 1906 (If B) = l P C R 1907 
PoJ.) S Faqir Ali Shah v Jassuc Ram. 

113 P L R 1909. 

192- C P C S.47. 1908=(1882 S. 2^4) Parties 
to Suits Surety. 

A decree cannot bo executed against one who. 
after decree passed, becomes surety for its perfor- 
mance. Bunsidhar v Behari Lall. 

PR 62 of 1871. 

193- 0 P C S. 47 (1908)=(1882) S. 244,— 
Execution — Surety — Order under s. 253 — 
Appealable asunder 8s. 47,62, 56=(1885 s. 
244, 252, 33d and 349)— Security given under s. 
336 — Applicability of provisions of s. 253 to reali- 
zation of security under s 336— Order directing 
security to be rcah/ed— Decree— Appeal. 

An order against a surety under s. 263 C.P.C. is 
appealable in the same manner as orders passed 
under s, 244 0. P. 0., in execution of decrees. S. 


C.P.C.(1908)S.47=(i882, S.244) ••Conti 

(1) Applicability, Effect Sc scope of the 
section — Contd. 

336 n. P, 0. extends the provisions of s. 253 0. P. 
0, to the enforcement of the bond against the 
surety and an order against a surety under s. 336 
is also, therefore, appealable. Where the J udg- 
ment-debtor applies within one month to be de- 
clared an insolvent the surety under s. 356 is dis- 
charged. (24 Mad 660, and 26 Mad 366 followed.)^ 
Raja Ram v Bapti Chettiar. 13 M L J 484. 

194— 0 P 0 S. 47=(1882 s. 244)— Recovery 
of money from a surety of the judgment-debtor 
—Application in execution— Separate suit. 

S brought a suit to recover arrears of main- 
tenance and for declaration that her maintenance 
be made a charge on the family property in the 
hands of her husbanji’s brother’s sons. She suc- 
ceeded. In the meanwhile one of the sons of her 
husband’s brother sold some of the property to 
plaintiff who brought a suit to recover possession 
of the same, and as 8 sought to execute her 
maintenance decree against the property purchas- 
ed by plaintiff she was added a co defendant. 
During pendency of plaintiff’s suit in appeal he 
applied for an injunction to stay the execution of 
S’s decree The Appellate Court ordf'red plain- 
tiff to pay the decretal amount to S, on the latter 
furnishing a security and on condition that if the 
suit be decided against her she should refund the 
same to the plaintiff. The suit was decided 
against her; whereupon plaintiff applied for a 
refund of the said amount. 

Hehi^ that the proper remedy to recover the 
amount was by an application in execution of 
the decree of the Appellate Court and not by an 
independent suit. Anant y Nai»ayan. 

3 Bom L R 

(50) Execution against one who under- 
takes to satisfy a decree. 

195.-C PCS. 47.1908=(1882) S. 244 Parties 

to suits — 

Plaintiff obtained a decree against A personal- 
ly for a sum of money. B., on the ground that 
A. was his (B’. s) ag^nt, and that the subject 
matter of the suit concerned B. and not A., agreed 
I to satisfy the decree. MeM^ that execution of 
the decree could not be had against B., whose 
undertaking might furnish a separate cause of 
action, Diwan Ram Chandv. Muhammad 
Suittm PR 75 of 
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CPC (1908)5 47=(1882S.244) •-Gontd, 

(1) A|)p2icability, Effect <& scope of the 
section— 

(81) Mortgage decree, execution of, against 
the successor of the judgment-dehtor- | 
fresh suit, if necessary, successor 
claims by survivorship-decree. 

196.--C PCS. 47 = (1882 s. 244)— When suc- 
oB^r claims by sarvivorahip under the Mita- 

«»nara Law. 


uuuer rue JWitia- 

«»nara Law. 

A mortgagee is entitled to execute his mo.t- 
g^e decree against a successor of the judgment 

dBbtor even when he holds the property by sur- 
Tivorship under the Mitakshara Law, without 
ringing a suit for a declaration that the pro- 

of the mortgage decree. It is open to the sue- 

proceedings which he might take in a fresh suit. 

Chandra Prosadv. ShamKotri 
33 Cal 676=3 C L J 131. 

Note 8 .-Bef: 5 C L J 491 p B; 11 C W N 693 

F B; 34 Cal 648 P B; 19 M L J 40i • 32 
Mad 429. ’ 

(52) Survivorship-Decree against father- 
Execution against son. 

’ A Mitaksharason, who has sneceededby rkht 

of the proceedings in execution of a deciee 
gainst Ins deceased father, and execution can be , 
earned on against the properties in his hamls 
wmmg by descent or survivorship, unless he cm 
successfully raise the plea of illegality or i,n 
morality. (34 Cal 642 (PB), 11 0 W N59a; , C L d 

4CLB22e; 18 Cal 167 (P. c.) 17 1 A 19v " 

Di8t.UCWN163;5 0LJ80.-34 C8l642 (PB )-' 1 
UOW».,3, , 491; sSVr'or b 

overruled). j 

Rfttishwar Singh v Guiab Chand. 

6 Ind Cas 587 

(63) Partition decree^Partition under * 

a deoFee. 


I9S.-CPOS.47 (=s. 244, Civ. Pro Cod- 
M82.) Suit-Application. 

WljOTe a partition in interest is once effected 


C PC(19q8)S.47=(1882 S.244)-Contd 

® ( ) Applicability, Effect & scope of the 

section— LbTizJd 

tst by a decree between the co-parceners, a suit, and 
not an application under s. 244 of the Civ Pro 
de IS the proper procedure whereby to obtain 
a partition by metes and bounds. 

Lade V Sadashiva, 6 Bom L R. 86. 

(54) Cancellation of licensc-Deeree in 
avour of Jieensee— Compensation. 

.7ofL~m"sic?iv:;Tsr“- 

I'" a suit against the Secretary of State fn. 

r -“oallation of his order resuming J f 

pans and for possession. Plaintiff got a decree for 
possession, if the defendant failed to ^ 

- of tbe proprietary right in the land ffjy 

the Court executing such decree is comnetent tn 

(55) D«„e.0,d99 ,0 

I.. P.L r»..t ‘ 

not come under S, 244- and an o 

in is not a decree wlthir the m 

(JoduHamvSura 

NALfff6andf8=A_^R(,,05)Bn„,,o 

27 All 37g and 380 
156) Contempt ^ ^ 

decree. 

dispute genuine 

of executing a decree if ah l way 

wHh nnderl 24^^^ cTvO 
1882, and not brought indirectlv n /i - ^o<le 
before a Judge on a^o^n 

PB.;r*43«. 

by imgul^itylncon^*^ «an»ed 

-sfo.coL”:-;r/rrc 


202,— C PCS. 47=1882, S, 244. 


Though Section 398 of fha n* st 
Code allows a judgment-dehtor to Z f 

-tion for injury sustained by 
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CPC (1908)S.47=(1882 S.244) •^Gontd, 

(1) Applicability, Effect & scope of the 
sectioIl-0<^;^^<^, 

any irregularity which has occurred either in the 
publishing or conducting of a sale of moveable 
property, that section must be read with Section 
S44 of the Code, which prohibits a suit trom be- 
ing brought to decide any questions between the 
parties which ought to have been decided by the 
Court executing the decree. Atma Ram v 
PR 14 of 1886, 

(58) Execution of decree-Power of Court 
executing transferred decree to implead 
representative of deceased judgment-debtor 
-Jurisdiction of-Court to execute decree in 
excess of the limits of its pecuniary juris- 
diction as an original Court, 

203.— C PC S. 47=:Civil Procedure 
Code 1882, Ss. 244, 228, 232, 234, 235, 248-Court 
which passed the decree- Application for execu- 
tion dismissed for default-Subsequent application 
without fresh certificate from Court which passed 
the decree. 

The amendment of Section 244, Civil Proce- 
dure Code, by Section 2G of Act Yll of 1888, has 
had the effect of practically doing away with the 
necessity of resorting to the Court which passed 
the decree, when the execution of such decree is 
petiding elsewhere m order to implead the repre- 
sentative of the judgment-debtor if he happenes 
to die while execution is going on.ln such a case, 
the Court executing the decree is enabled by vir- 
tue of the said section to implead such represen- 
tative, and is not debarred «from so doing by Sec- 
tion 234 of the Code, which is at best imperative 
only when no execution is pending but the decree 
has not been folly realized. 

An application for execution of a decree which 
had been transferred to a Court for execution 
was consigned to the Record room by an order in * 
the following terms;— ‘ There has been no attach- i 
znent, nor has property been pointed out on the : 
spot, decree-holder or his mukhtarnot present. Let i 
the file be sent to the Record-room {Uham mul \ 
dakhil daftar A Bnhseqmnt application for 

execution having been made to the same Court 
and granted, it was objected on appeal that in con- 
sequence of the order above set forth the execu- 
ting Court had become ci/drie and could 
not proceed with the exeution without a fresh 
certificate from the Court which pas^d the decree. 


C PC(1908)S.47=(1882, SM4)-Oontd. 

(1) Applicability, Effect & scope of the 
sectioti--Contd. 

Meld, that the effect of such order was merely 
that the application ‘^was struck off” the file of the 
business pending in the Court, but that the case 
really eontinued pending in the Court, which wag 
therefore competent to proceed with the execu- 
tion on a fresh application made to it within time. 

(3?^ Whether as the law now stands, a Court 
to which a decree has been sent for execution has 
jurisdiction to execute such decree when it is in 
excess of the limits of its pecuniary jurisdiction 
as an original Court. Gopal Das v Mtissam- 
mat Gttlab Devi. 70 P R 1897, 

(59) Duty of Coupfc to constFue the decree 
and not to re-try the suit. 

204. — C P C S 47=88, 244, 13— Res judicata 
— Estoppel. 

Meld,, that it is not necessary for the 
application of s. 13 Explanation li, Civil Proce- 
dure Code that the matter in question should 
have been finally heard and decided in the previ- 
ous suit. Meld, that Explanation II to s.l3 did not 
apply in this case All the cases to which, notwitu- 
standing that the matter in question had not 
actually been heard and finally decided in the 
previous suit that explanation was applied, are 
cases in which the party against whom it was 
sought to apply the rule of Explanation II was 
unsuccessful in the previous suit. It cannot be 
applied against a person who in the previous 
suit has been sucesssful.J7e2(i that disclaimer of 
title will not pe) operate as an estoppel. Meld, 
that under s. 244 Civil Procedure Code, it is the 
duty of a Court Bo construe the decree and give 
effect to it, not to re -try the suit. Raja Ewaz AM i 
Khan vBakar Khan 1 0C2? 

(60) Application for execution of a decree* 
Findings issu sin asuitjfor mesne profits 
could be acted upon on the same issues in 
the^execution proceedings of other suit. 

205-G P G S.214 (c)~Another suit for mesne 
profits between the same parties. 

The applicant applied for the execution of a 
decree for possession of a piece of land in the 
capacity of heir of the deoree-holder undei? a mi 
made in his favour by the deoree-holder. Pending 
thisapphcatiQuho again# W 

* - ^ 
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CP €(1908)5 47== (1882,8.244^ •-Oontd, 

(1) Applicability, Effect <Sc scope of th<» 
BeQtif^ix-^Gontd . 

same judgement debtors (opponents) for the reco- 
very of mesne profits of the same land. In this suit 
the question as to the validity of the will was gone 
into and d-fteided in favour of the applicant. The 
Court, thereupon, granted the application for 
execution, taking into consideration the judgment 
as to the validity of the will in the suit for 
mesne profits and without taking any further 
evidence on the point in the execution proceed- 
ings. 

Held, that the Court was justified in doing 
so, under S. 244, cl. (c) of the Code of Civil Pro- 
cedure. Bhawanishankar v Naranshankar. 

1 Bom L R 36=23 Bom 536, 

(61) Sale of holding — Application to set 
aside sale on ground that holding was 

not transferable. 

206- ~C P C S.47 [190«] -Limitation-Want of 
judgment-debtor’s knowledge of the order for sale 
—Civ. Pro. Code (Act XIV of 1882), S. 244, 

When a judgment-debtor seeks to set aside « 
sale on the ground that the holding sold was not 
transferable, the application is one made under 
S. 254, CPC 1882, and may be presented within 
three years from the date of sale. 

Before the judgment-debtor can ask for 
reversal of the sale, it has to be proved that be 
was not aware of the order for aal^, because if 
be was aware of the order, he ought to have 
prevented the sale by an objection taken at the 
proper time (26 Cal 727; 3 C W N 586 Fol;) 
Sadek Sardar v Kali Prasanna Saha. 

7 Ind Cas 48 

(62) Purchase by Mortgagee decree hold<‘r 
benami in contravention of condHions 

imposed by Court-Fraudulent purchase. 

207- CPCS. 47, 0. 21, r. 72 (0 C Ss. 244. 294) 

— Auction purchase by mortgagee decree-holder 
benami in contravention of conditions imposed 
by C )urt when granting leave to bid— Suii for 
possession by purchaser— Defence of fraudulent 
purchase— Onus. Thathu Naick v Kondu 
Rcddi. 32 Mad 242. 

(63) Receiver taking possession-wrongly 

208-OPOS. 47of(l908)=:s. 244 (1882). j 
If a recelirer appointed in pursuance of a I 

It 0. G. 102 


CPC (1908^5.47 =(1882,5.24 4)-' W 

(1) Applicability, Effect scope of the 
section— 

taking possession of property other than that 
which he is entitled to take into possession the 
owner of the property has his remedy but not in 
execution of the decree. Sevak Kir pashunker 
V Manohar. 1893 P J 440. 

(64) Commissioner’s fees — Nature of order 
to be passed— Right of commissioner to 

proceed in execution. 

209- CP C S. 47, 0 26 r 15 (* Civ. Pro. Code 
1882 ss. 244, 397)— 

Where a Commissioner is appointed, the Court 
should provide for payment of the fees to the 
Commissioner into Court before the commission 
is proceeded with, or it is open to the Commis- 
sioner to sue to recover the money. An order 
for payment of fees to the Commissioner is not 
an order which can be executed at the instance of 
the Commissioner as if he were party 
to a decree. Where an appeal was preferred 
from an order granting execution of an order 
directing the payment of fees due to a Commis- 
sioner, it was not open to the Commissioner, who 
set the Cmrt in motion, to say that his applica- 
tion was not made under s, 244 of the Code and 
I that no appeal lay from the order granting exe- 
cution Venkatanarasimhulu v Narasim- 
hamurti 10 M L J 241. 

(65) Perpetual injunction, execution of 
decree for, on each successive breach 

of dccree-Executing Court, duty of, not 
to go behind the decree. 

210- C P C S.47, 0 21 r 32 (1882 s. 260)- 
Limitation of three years from every breach 
— On obtaining a decree for perpetual 
injunction, the holder of it may enforce the same 
on each successive breach of the injunction, 
under S, 260 of the Code and an appliefition to so 
enforce it must be made, under Art, 178, Sch. If 
of the Limitation Act, within three years of the 
date of the particular breach of it which 
is the occasion for the application. The 
deciee-holder, however, is not obliged to take 
action in regard to eveiy petty infringement of 
the injunction on pain of allowing the decree to 
become altogether inoperative after three years 
from the date of the first petty breach and de- 
priving the decree-holder of the fruits of his 
decree if a serious infringement of it were after- 
wards made^ 
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CPC d908)S.47=cl882,S 2U)-Oontci. 

(1) Applicability. Effect & scope of the 

section— A 

Held, also, that it is not competent tor an 
executing Court to go behind the decree, but such 
Court ought to give eSect to the teims ot the de- 
cree, without attempting to read into its limita- 
tions gathered from a reference to the records of 
the suit in which the decree was passed. 
Venkatachallam Chetty v Veerappa Pillai. 

29 Mad 314 

(66) No necessity of fresh name on record, 

211— 0 P C S. 4? of (1908)=:s. 244— 

IMd, that It was a matter that can be dealt 
with under S. 244 of the Civil Procedure Code and 
did not involve the necessity of placing any fresh 
name on the record or determining what share 
the assigning plamtift was entitled to in the 
lands decreed to the plaintiffs jointly. 

Rangrao v Venkatrao. 1887 P J 146. 

(67) Evidence admissible tinder, not res- 
tricted to documents on record. 

212— C P C S, 47 of 19a8«8. 244 of 1882- 
Clause (c)— 

Meld, that there is nothing in the law to res- 
trict the evidence admissible under bection 244, 
clause (c) of the Civd Procedure Oodo to docu- 
ments already iijKin tiie record BhagatRam 
V CMnt Ram. P R 28 of 1885. 

(68) Disputes m relation to execution j 

also disputes liefore execution 

213 C P C S 17 = S. 1^11 "Execution of <iec*rce- I 

in July 1896 the respondent obtained fiom the Rent 
Court a decree for Rs. 251-8-6 against the appel- 
lant, and in November 1 S‘96 realized the amount 
of bis deciee from a sum of Rs. 300 stand uitr in 
deposit to the ciedit of the appellant, when full 
satisfaction was entend upon the decree some 
other creditors of the appellant brought a suit 
against the respomient alleging that they also 
were entitled to a portion of the Ra.SOO in deposit. 
The appellant was a party to that litigation. The 
suit was decreed against the respondent, who 
again applied for execution of his decree against the 
appellant, //e/d, that the decree was capable of 
execution. S. 214 of the Ooile of Civil Procedure 
applies as well to a dispute arising between the 
parties contemplated by that section in relation 
to tb# execution of a fiecrce after it has been ^ 


[CPC (1908) S.47-(1882 S.244) ’«Contd, 

(1) Applicability, Effect & scope of the 
section— 

executed, as it would lead to a dispute between 
I such parties relating to the execution of a decree 
; before it had been executed. Ram Eumap v 
I Deputy Commissioner, Gonda, Manager, 

‘ Ram Nagar Estate. 2 0 C 366. 

( 69 ) Miscalculation -Cost® under decree 
-Application for execution with reference 
to costs, 

214- 0 PCS. 47 »s. 244. 

When an execution of a decree was struck off 
as fully executed though, through miscalculation 
of the Court, tne costs realizable under the decree 
had remained unrealized, it vims held that the 
decree- holder could either apply for a revival of 
the execution case, or make a new application for 
execution with reference to the costs. Seth Gopal 
Dass Y Rao Naorihat Singh. 1879 Select 
Cases Part X No. 45 

(70) Assignee of decree-Whether separate 
suit lies, a question not of 
any practical importance-Equi- 
table defences. 

215- C PCS 47; 02x31- 

If an application under r. 2 of O 2 1 is not 
made within time the part} concerned cannot 
indirectly obtain an extension of the period on 
the ground that the question falls within the 
scope of s. 47 and may be determined thereunder. 

Where the contest lies between the assignee of 
the decree and the execution purchaser and the 
latter makes allegations of fraud and conspiracy 
between the decree-holder and the ludgment- 
debtor 0 XXI, rule 2, does not apply and the 
matter may be investigated under s. 47. 

The question whether the question of fraudu- 
lent assignment, is to be determined in execu- 
tion proceedings or by a suit is not of any prac- 
tical importance where the Court, in which the 
question has been raised, m the Court competent 
to execute the decree as also to entertain the suit. 
The matter is one of form, and the Court will 
not, by a strict adherence to the form defeat the 
ends of justice. 

Under s. 49 of the Code, the assignee of « 

decree stands in n® better position than th# 
assignor. 8 Cal 61: 11 C L R 8 J 4 IJS-, 


4 
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C P C(1908^ S 47=(1882 S.244)- OontdJ^ 

(1) Applicability. Effect & spcoe of tlie 
nmtmtx— Conti, 

6 Ail 269, 11 1 A 37; 7 All 102, 11 1 A I8l Fo}. 

Mon Mohon Karmakap ¥ Dwarka Natb 
Earmakar. 7 Ind Gas 5S«12 C L J 312. 

(71) Applications made by judgment- 
debtor. 

216— CPC S 47«s.244:-Applicability of ser'U'm. 

The provision in s, 244 of the Code of C'Vil 
Frocedare that questions arising between the 
parties to the suit and i elating to the execution, 
discharge, or satisfaction of a decree shall be 
determined by order of the Court executing the 
decree relates not only io proceedings initiated 
by tbe deci ee-holder, but also to applications 
made by the judgment-debior. Erusappa 

Mtidaliar v Commercial and Land Mortgage 
Bank. 23 Mad 377, 

Notcs-Disap. 24Mad 96, 12 M L J 390 
Over: 27 Mad 428. Ret: 17 M L J 163, 6 
C L J 320 F B; 11 C W N 1011 F B, 30 
Mad 313; 36 Cal 61 F B. 

217— CPC 8. 47:^88.244 and 268— Transfer of 
Property Act, S, 60-Money decree against mortgagor 
-Execution-Mortgagee purchasing in C jurt sale 
-Application to enter satisfaction-Equity of 
redemption, 

The provision in S. 244, Civil Procedure C >de, 
that all questions relating to the execution, 
discharge or satisfaction of a decree must be deter- 
mined by the executing C >urt applies not 
merely to questions arising in the course of pro- 
ceedings initiated by the decree-holder, but also 
to those arising in the course of proceedings set 
on foot by the judgment-debtor. Erusappa 
Mudaliar y Tlie Commercial and Land 
Mortgage Bank. 23 Mad 877, 

Kotes-Disap: 24 Mad 96, 12 M L J 390, Over, 

27 Mad 428. Ref 17 M L J 163; 6 C L J 
320 FB;llCWl^ lOll F B, 30 Mad 
S13; 3^ Cal 61 F B. 

218— C P C 8. 47=8. 244-Suit for contribution 
against joint judgment -debtor. 

8. 2 14 of the C )de of G vil Procedure does not 
apply to a suit brought by one of two joint 
judgment-debtors who has been compelled to 
satisfy the decree in full against the other joint 
judgment 'debtor for contribution. Ram Saran 
Farde y Jaiikt Pande. !8 All 106 15 W N 240. 


CPC (1908* SAl^\m2S2U)-Conti^ 

(1) Applicability. Effect & scope of the 
section— 


219 — CPC 8, 17 = 8, 211 — Procedure of 
Cjuxt passing and Cmrt executing transferred 
decree— C vil Procedure C xdc, ss. 243, 545. 

The provisions of &. 241 of the Civil Procedure 
Cjde govern equally the procedure of the Court 
which passed the decree, when executing such 
decree, and the Court to which the decree is sent 
for execution. (6 N W 181 refeired to.) Ghaa:i* 
din V Fakir Baksh 7 All 78. 


(73) Proceeding in execution. 

220--C PC 8 47 of 1908 = S 244--Suit— 
C vil Procedure C >de, 1883,8. 12. — 

Semhle — That a proceeding under s. 244 is not 
a suit within the meaning of s.l2 of the Code of 

Civil Procedure. Venkata Ghandrappa Naya- 
nivaru v.Vcnkatarama Reddi. 22 Mad 266. 

(74) Order of lower Court awarding co«ti 
reversed on appeal. 

221 CP C 8 47 = Cl vil Procedure C-de, 

1882, Sections 244, 583, 590. — Restitution by 
summary process. 

EeU^ that when an njder of a lower Court 
awarding costs is reversed on appeal, assuming 
that Section 590, Civil Procedure Code, does not 
make tbe procedure provided by Section 683 of 
the C )de applicable by analogy, the Court is au- 
thorised on general principles to compel by sum- 
may process restitidrion of such costs if already 
realised, Thakar Mahan Chand v.Lala Ganda 
M«l. 49 P R 1896. 


222— C P C S 47 =8.244- Applicability to person 
not party to proceedings.— Attachment — 
Priority of attachment. 17 M L J. 334= 
2M LT3B5=30Mad413. 


223 — C P C 8,47 — Knowledge of judgment-debtor 
of execution-proceedings— His failure to object— 
Fffett of. i C W N 072. 


Notes Ref- 6 C L J 328 


Notes— Appr. 11 Bom 57. Fol 12 Gal 624; 13 
Cal 111; 18 Mad 26, 20 Mad 366; 12 Bom 
30, 10 Ail 389. 


(75) Applicability to person. 


(76) Confirmation of sale. 


/ ^ I 
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227— C P c s. 47 of f 1908)=5S8. 244, 328, 332 
of,(1882)— A par^y to a suit against whom the 
suit is dismissed is not a party to the decree pas- 
sed in the suit against other defendants and can- 
not therefore ask to have all the execution p»*o- 
ceedings cancelled and the (lai^hhant dismissed if 
he is dispossessed in execution proceedings, his 
only remedy being to obstruct and take the steps 
provided by sections B28 and 33^. Ga^anan v 
Morcfihwar. 1893, P J 431 . 

228-0 F 0 S. 47*^1882 8.244)- Bar— Appii- 
eation for refund of money wrongfully taken in 


CPC(1908) S.47=»C1882S.244) - Oontd} 

(1) Applicability, Effect Sc scope of the 
section— CouM, 


f 77) Right of third party. 

224—0 P 0 H.47s=:S.244— Application to Agency 
Tracts— Right of third party to invoke a. 244 as a 
bar to suit Gan jam and Vizagapatam Agency 
Rules. 10 MET 261. 


2 PARTIES. 


(1) Person against whom claim has been 
abandoned. 


225-CP C S, 47«ri882 S. 244 J— Party. 

A person against whom the plaintiff abandons 
the claim, not being able to serve him with no- 
tice's not a party to the suit within the meaning 
of fe. 244, 0. P. 0 Venkatapathy Naidu v 
Subraya Mudali. 17 M L J 416. 


(2) Preferring a claim against whom a suit 
is dismissed. 


226—0 P 0— S.47-(1882 s. 244)— Parties— 
Attachment— Right of suit. 

When a suit is dismissed against one of the 
parties, but decreed against the rest, that party 
cannot be regarded as party to the suit in relation 
to the execution, discharge or satisfaction of the 
decree within the meaning of S 244, 0 P 0. So 
when a party against whom a suit is dismissed 
prefers t claim to a property which is attached 
by the decree-holder as being the property of the 
defendant against whom the suit has been de- 
creed. — Seld^ that Ss. 278 and 280 and not 8.244 
0 PCapplied to thecase, (i7Cal 711; 6 C W N 
10; 12 Cal 458; 23 All 346 ref to). Mohamed 
Pahimuddin Sarkar v Lall Meah. 

6 C WN 727=29 cal 696. 


(8) Person not party to decree ~ Party 
against whom suit dismissed. 


CPC(1908)S.47=(1882S244)- Oontd, 

(2) Parties— CortM, 

execution- “Parties to the suit m which the decree 
was passed”. 

In execution of a simple money decree the 
decree holders attached certain money which had 
been paid into court to the credit of the judg- 
ment-debtors on account of a deciee held by them 
in another matter. Subsequent to such attach- 
ment the decree under which it was made was 
declared null and void as against the representa- 
tive of one of the judgment-debtors; but the 
money was nevertheless withdrawn from court 
by the decree-holders. Held : — That the remedy 
of the respresentative of the judgment-debtor in 
whose favour the decree had been declared null 
and void was by application under S, 244 CPC 
and not by separate suit, it being immaterial 
upon what date the attaching creditor withdrew 
the money so long as it was withdrawn, as in fact 
it was in execution of the decree. Mahammad 
Ashan Khan v Haraka Chand. 

1904 A WN55. 


( 4f) party to a suit— Question relating to 
the execution of the decree— Separate suit. 


229— S. 47; 0, 21 rr, 100, 101, 103=.(1882 Ss, 
244 and 332). 

A defendant i n a suit against whom no de- 
cree has been passed is still a party to the suit 
within the meaning of section 244 and is entitled 
to come in under that section if his rights are 
invaded in execution, (10 W. R. C R. lill; 16 All 
62; 12 Cal. 468; 11 All. 74; 23 All. 346: 15 Mad. 
226. But 22 Mad. 131, 23 Mad 361 Contra 17 Bom. 

Fol.) VithalMukund V Ganeshmal. 

15 C P L R 106. 


fS) Auction-purchaser at sale 
in execution. 


230.— C P C s. 47 of (1308)=8.244 of (1882) 
-Auction purchaser’s separate suit to recover 
purchase money on the reversal of the decree. 

(i brought a suit against H 0 and P. The 
suit was dismissed with costs. During the pen- 
dency of the appeal 0 applied for execution and 
in the execution H bought the house of G, paid 
the purchase money and got possession of the 
house. The decree was reversed and defendants 
were ordered to pay costs. G applied for phm* 
restitution of her honstef apd oMa^hed ah vtn- 
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CPC (1908> S.47=(1882S.244) -Contd,\ 

(2) Parties— 

conditional order, H then brought a suit against 
G to recover the purchase money. Held—m 
spite of the provisions of s. 2t4 0, P. C'^de, H 
was entitled in this suit to recover the purchase 
money, as money received to his use, the consi- 
deration to it having failed. H was not in his 
character as an auction purchaser a party to the 
execution proceedings and for the purpose of the 
suit was to be treated as a third person. 

Hira Lai Chatterjee y Gourmoney Dcbi. 

13 Cal 326. 

Notes.— Dist: 18 Mad 13. Ref: 16 Cal 33; 
13 Bom 34; 16 Bom 290; 24 All 619. 

(6) Prohibits suit by party or his 
representative against auction purchaser. 

231. — C PCs. 47{1908j=S. 244 of 1882. 

Held that the section prohibits a suit not 
only between the parties and their representatives 
but also a suit by a party or his representatives 
against an auction purchaser in execution of the 
decree, when the object of such suit is to deter- 
mine a question which pt ope rly arose between 
the parties or their representatives relating 
to the execution, discharge or satisfaction 
of the decree. (8 All 146 and 19 Cal 683 ref. 
to). Dhani Ram v Chaturbhuj. 

22 All 86,19 WN 184 
See Durga Kunwar v Balwant SiT»gh. 

23 All 478, 21 W NITS. 

See also 22 All 108. 

Notes.— Ref: P4 All 239; (1904) W N 61; 26 
All 447 FB; 11 Bom L H 699. 

232. — CPCa. 47 of 1908 = S. 244—Repre- 
aentative of party to suit- Auction -purchaser who 
was also assignee of the decree. 

The assignee of a decree for sale upon a mort- 
gage brought the property, decreed to be sold, to 
sale and purchased it himself and obtained pos- 
sefilsion. A usufructuary mortgagee of the pro- 
perty who had been a party to the suit and in 
whose favour the decree was, in so far as it de- 
clared his right to continue in possession, ap- 
plied to be restored to possession and (»blained 
an order in his favour. Thereupon, the assignee 
auction purchaser applied in levision to have the 
order restoring the usufructuary mortgagee to 
possession set aside. Held that the auction pur- 
chaser though he happened also to be the assignee 


uiGBST 1811-1912. 

CPC (1908)S.47=(i882S.244)-<?on<(i. 

(2) Parties— d. 

of the decree was not a representative of a party 
to the suit within the meaning of s.244. 

Sabha jit V Sri Gopal, 17 All 222, 

15 WN 64. 

Notes.— Fol: 22 All 450. Ref: 1« All 36; 31 
AH «2 F B; 6 A L J 71 F B. Diss.* (1904) 
W N 61, Over: 26 All 447 F B. 

238.— C P C s. 47 of 1908=8. 244— Represen- 
tative of judement-debtor. 

Held that proceedings in execution of a decree 
taken against the plaintiff’s father and elder 
brother on previous occasions did not bind thf 
plaintiffs und^r s.244 of the Civil Procedure Code 
of 1883, the plaintiffs not having been parties to 
them within the meaning of that section. 
Krishnaji v Vithalrav. 12 Bom 80. 

Notes— Dist: 14 Bom 82. Ref: 22 Bom 422. 

(7) Party to suit— Representative. 

234. — C PCS. 47; O. 21r. 89s=(1882 Ss. 244, 
310 A)— Order— Appeal. 

To attract the applicability of S. 244 (c) of the 
Civil Procedure Code, the question at issue must 
not only be “relating to the execution, discharge, 
or satisfaction of the decree or the stay of execu- 
tion thereof’ but must also be “arising between 
the parties to the suit in which the decree was 
passed or their representative8”.The section, there- 
fore, does not apply where the question lies bet- 
ween a judgment-debtor and the purchaser of his 
interest in land. Maganlal v Hulji. 

3 Bom L R 255=25 Bom 631. 

Notes— Ref; 6 C L J 204; 17 M L J 391; 30 
All 379=ri908) W N 157 = 5 A L J 657; 
31 A1182. FB;6 AL J71 FB. 

(8) Legal representative of a deceased, 
whether a Party. 

235. — C P C 8. 47 of ri908j=:S. 244 of [1882] 
—On the death of the decree- holder while his 
application for execution of his decree against the 
appellants and the respondents was pending, a 
dispute arose between the respondent A and the 
other parties to the suit in which the decree was 
passed as to whether she was the legal represen- 
tative of the deceased, The Court executing the 
decree stayed execution thereof while that ques- 
tion was determined by a regular suit. A %n 
instituted a suit against the other parties to the 
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CPCrl908)S.47=C1882S.244) -•Contd. 

(2) F&rtieB—C(mfd, 

suit in which the decree was passed and obtained 
a decree against them declaring that she was the 
legal representative of the deceased decree-holder. 
Subsequently she applied for the execution of a 
decree. The appellants thereupon applied to the 
Court executing the decree to stay the execution 
of the decree on the ground that an appeal had 
been preferred against the decree obtained by A, 
and that the question as to whether she was the 
legal representa^ve of the decree-holder had not 
yet been determined by separate suit within the 
meaning of the last paragraph of S, 244, Civil 
Procedure Code. TleCmrt rejected the appli* 
cation. Hddy that the language of the last para- 
graph of S. 244, Civil Procedure Cndb, does not 
indicate that the determination of the question 
contemplated is a determination not merely by 
the Ciurt of the fi^’at instance, but also where ap- 
peals are preferred, a determination by the Appel- 
late Courta. therefore, that the question 

whether A was the legal representative of the 
decree-holder had been determined by the separate 
suit. Held further that the Court having referred 
the parties to a regular suit had power to proceed 
with the execution as soon as the question as to 
who was the legal representative of the deceased 
decree-holder had been determined in that suit. 

Muktm-un-ni«8t v. Ajciz-un-nis*a. 

i 0 C 133. 

(9) Decree against the Karnavan, 
execution of— Rcsistence by the 
members of the tavazi. 

236 "CPC 0 21, r 58=[li)82 38.244,178] 
Malabar Tarwad— Procedure. 

Where a decree has been given agflinst the 
karnavan as representing the members of the 
whole tarwad, all the members of the tarwad 
must be taken to be parties to the suit for the 
purpose of execution proceedings and any of 
them must proceed under 8.244 and not under 
8. 278 of the Civil Procedure C )de 1882. The fact 
that they claim the property which has been at- 
tached, adversely to the other members of the 
tarwad does not make them any less constructive 
parties to the decree. (24 Mad 658. B"ol; 28 Mad 
10 M h J 85 Expl: and Dist: 14 M L J 137 
Ilef :) Msrivitill Moolamparol Mathu Amah v 
Patera mkunnath Cherukot 2 M L T 31» 
30 lad 215-17 flILJ 377. 


I C P C (1908) S.47-(1882 S.2W-Contd. 

(2) Parties— 

(10) Exonerated defendants. 

237-C P C S.47; 0 21 rr. 58, 60--[lcS82 Ss.244, 
278,280] — Parties to the suit, meaning of — Exo- 
nerated defendant. 

When an action is dismissed against one of 
the defendants, he should not be considered as 
a party to the suit within the meaning of s. 244 
[c] CPC, and his objection to the attachment 
of any property claiming to be his own would 
fall under Ss.278 and 280 of the CPC, and not 
under s 244, and his remedy, if any adverse 
order is passed against nira, would be by regular 
suit under s. 283 and not by appeal under 8.244. 

Ram Prosad Pandey v Jaganath ]||am 
Marwari. 6 C W N 10=30 Cal 134. 

Notes.— B'ol* 29 CUl 696. 

Notes:— But now see the provisions of the 
New C)de 8.47 Explanation. 

See also 6 C W N 727, 

and 17 M L J 416. 

288.— C PC 8.47=S. 214 of 1882— Defendant 
exonerated from a suit. 

A defendant who had been exonerated from 
a suit cannot be considered as a party to the suit 
within the meaning of s. 244(0) of Civil Pro Code 
and therefore a plaintiff can bring a suit for con- 
tribution for his share of the costs of execution. 

Gtdicherla China Scetayya v GadicheHa 
Seetayya. 21 Had 46. 

See Ramasami Saatfalu v Kameawafamma. 

23 Had 361. 

where the above case is explained. 

Notes,— Exl 23 Mad 361 F B. Ref: 23 All S46 
27 Mad 16; 17 M L J 416. 

(11) Paniea to the suit— Subsequent 
suit by a defendant who had been exo- 
nerated in the former suit-Mainttinibility 
of such suit. 

239,-C PCs. 47 =S, 244— Parties to a suit- 
Limitation Act, Art. 11 2. 

Held by the Pull Bench that a defendant who 
was exonerated by the decree from liability to 
the plaintiff’s claim is a party to the suit within 
the meaning of 8, 244, 0. P. C , and that his 
claim to property attached and sold in execution 
of the decree against the other defendants must 
be prosecuted hot inaeeperate suit but iuprocced- 
lugs taken under 
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C P C(1908) S.47=(1882 S^U^-Oontd. 
(2) Parties— 

Seld by the Division Bench that Art. 12 of 
the second schedule of the Limitation Act had 
no application to a case where a Hindu widow 
who had been exonerated from liability to a decree 
having been dispossessed by a purchaser in exe- 
cution, her daughter brought a suit after her 
death to recover the paoperty. ^ !20 Mad 118 
followed.; Ramasami Sastrulu v Karnes- 
waramma. 23 Mad 361=10 M L J 126. 

Notes.-Disap: 80 Cal 184, Diss: 6 C W N 10- 
23 AU 346. Fol: 14 M L J 137. Bef- 6 

BomLS69r;l7 MLJ416. Dist: ' 30 

Mad 12, 

(t2) Befendant objecting that hia 
property is not liable to attachment- 
Defendant setting up another interest. ' 

24,0.— C PCs. 47 -S. 244 of 1882. ] 

defendant * 

to object under this section that his property 
i« not liable to attachment or sale on the ground 
for instance that it comes within the prohibitions " 
contained in section 2f6. Such an objection can 
only be taken in this way. Qua-re whether a » 
defendant who besides his private interest has an it 
interest of a difierent character such as being a c< 
trustee for an idol is obliged in bis applioatioLf 

objection under 8 244 to set forth his character » 
as trustee. Gangadhar v Gangadhar. 

1891 P J 207.' 


'CPC (1908) S.47=(1882 S.244) -Gontd. 

(2) Parties —Contd, 

each other as decree-holders on the one part and 
judgment-debtois or their representatives on the 
other. Raynor v.Th.Mussoorle Bank, Limi- 
7A11681,6WN204. 
Ram Gopal v. Khiall Ram. 

6 All 44>8=:4 W N 160. 

(14) Party to .uit-Surety. 

248-C P C s.47=b. 244 of 1882. 
i BeU, that a pe„on who he 

comes surety for the performance of an rrigina; 
decree, after the decree has been made is nlv 

party to the suit within tho ° i * * 

foQ ^’rooedure Code. (104*““ yijr^'^d 
109 P B 1886. distinguished./ Srt Ram ( 

son of) y. Kanwar Hari Singh. 99 P Rigg" 

C *7 (=a. 244 C. P. Code 1882 -i 

ISxecution against surety-“Party to the slit." 


(13J Befendants. 

^ S.47 (-.Civ.Pro. Code, 1883, s.244). 

The words of s. 344. Civ. Pro. Code, go to show 
that the section does not apply as a bar to the 
adjudication of a question raised by a party not 
seeking such adjudication as a plaintiff, but resist- 
plaintiffs claim as a defendant. flCW 
N 396, 26 Oal 946 Belied.; ‘ 

Rurga Charan Agradani v. Karamat Khan. 

7 C W N 607, 
Notee.-FoJ. 9 C L J 464. Bef 9 O C 382. 

242— C P C s. 47 (I908)=s.244 (1882) Bet 

ween oo-defendants. ^ 

^eldthats. 244 of the Code of Civil Proce- 
dure was not applicable to cases where the qZ 

and not betw^n tfee parties arrayed against ) 


1 An order refusing execution of a decree ap«,-n . 

a surety for execution is an o.der IL 

104 PR 1886. 

Notea— Diet.- 99 P B 1887. 

(15) Peraon originally party but e,em- 
pted afterwards. 

245-CPCS.47(lS08)=S.244ofl88,. 

B»ld that persons who had originally 
made parties to a suit.bnt had been exorsB.^ 
mpted from the operation of the dec^f ^ 
“parties to thesuit" within the meaning’ors 244 “f 
the Code of Civ. Pro. with regard 
taken by them in respect of the atta 
their property by the decree-hoider- butt^T* 
obj^ections must be considered to ’be 

M..ih,u,.i.v.zu.„,i. ‘"la'Vsar. 

Notesr-Ap: 23 All 346 Kef- 14 M T r . 


m 
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(2) Pag^tics -Confd 

(16) Claim by third party to ownership 
of stich property- Suit by decree- 
holder to establish mortgagor’s 
right to property. 

246-0 PC S,47 of i908«S.24:4 of 1882-~Decree 
against mortgagor for mortgage money, and dire- 
cting sale of mortgaged property as against him 
and a third party— Attachment of other property 
in possession of third party as that of the 
mortgagor. 


In a suit upon a hypothecation bond a third 
party was made defendant, as she claimed the 
hypothecated property. The mortgagee obtained 
a decr<»e fox recovery of the amount of the bond, 
and for enforcement of the mortgage In execu- 
tion of the decree, the debt not being satisfied 
by sale of the mortgaged property, the decree hol- 
der caused certain other immoveable property 
in the possession of the third party to be attached 
She objected to the attachment on the ground 
that this property was her own, and was not 
liable to sale in execution of the decree. The 
objection was allowed, and the decree-holder 
then sued for a declaration that the property 
belonged to the mortgagor, judgment-debtor and 
was liable to attachment and sale m execution 
of the decree. JETsZd that, as no claim in the former 
suit was made against the objector personally 
or in a representative character, but as regards 
her, the only claim was virtually for a declaration 
that she was not entitled to the hypothecated 

property, the decree affected her only 

it n^tived her alleged interest in that property 
and, so far as it was sought to be enforced against 
Other property, she was a stranger to that suit 
and her objection must be taken to have been 
decided under ss. «78 and 280 of the Civil Proce- 
dure 0 Kie,and the’preseut suit was rightly brought 
under s. 2SB and was not barred by s 244. 
fig Oal 458, referred to. 9 All 605, and 9 Bom 468. 
distinguished j. Jangi Nath v. Phundo 

11 All 74 


C P C (19081 S.47 =(1882 S.244)-CowW. 

(2) Parties— f ontd. 

of Subordinate Judge-Power to realise property 
attached by two Courts of difierent grades. 

Where the same property is simultaneously 
attached in execution of one decree of the District 
Judge, 'and another of the Subordinate Judge, 
the District Judge alone h^s the power to realise 
the property. The Court of a Disrict Judge is of a 
higher grade than that of a Subordinate Judge. 
The fact that the judgment-debtor was also a 
rival decree-holder did not take away her right 
to raise the objection that the property could 
not be sold by the Subordinate Judge. A judg- 
ment debtor-objector is entitled to prefer an ap- 
peal to the High Court, being a party to the suit 
within the meaning of s. 244. Mussaiumat 
Najnvunnissa Bibi v. Lai Jamna Das. 

1 Ind Cas 78. 


Notes*— Ap; 2B All 346. Fol; 
6C W N 10; 30 Cil 134 


18 All 52. Ref: 


(17) Decree-holder also judgment- 
debtor- Right to appeal. 

247-C3 PC ''18.47,63 («S8. 244, 286 Civ. Pro Code 
of DIsttiet Judge superior tq that 


(18) Judgment-debtor in possession as 
trustee -Personal decree against Judg- 
ment-debtor— Parties to suit. 

248— CPC S. 47, 0 21 r 68, Ss. 244, 278— If A, 
in execution of a decree for money against B per- 
sonally, attaches and proceeds to sell properties 
of which B alleges that he is in possession, not 
in his own right, but as shebait of a deity to whom 
the properties have been dedicated, an order pas- 
sed on a claim preferred by B falls within 8. 278 
of the Code, as he claims in his capacity of sheba- 
it of a deity who is no party to the suit. 

Under S, 244 of theCide, tho question must 
arise between parties to the suit in which the 
decree was passed, (1 Mad 255 Diss, from; 17 Cal 
711 Expld), Kartick Chandra Ghose v Ashu- 
tosh Dhara, 14 C L J 425 (FB)-=16 C W N 26 

(19) Transferee of judgment— debtor 

249— C P C S, 47 of 1908=8 244-Suifc brought 
by decree-holder to question an alienation by 
j udgment-debtor. 

md that s,U of Act XXITI of 1861, dose not 
apply to suits brought by a decree-holder to ques- 
tion an alienation made by the judgment-debtor 
inasmuch as the transferee was not party to the 
former suit, and only questions between the par- 
ties to the suit must of necessity be determined in 
the execution department^ SurtiJ)|aoic%h Y 
JSlli- I |«I8 ft U 18Q 
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(2) Parties '-'Con/d. 

(20) Purchaser of decree. 

25O-S.47ofl908=S 244 of 1682-E.ghts 

or ptirchager 

XXm^TJ'o' s. 1], Act 

sive the * PS'i*’/! and consequently 

fnne!? r "gWa of 

XJassvSoojawutAU. 8WR197. 

Hajrah v Doopga Chtirn 
^ to W B 205, 

Notes—D.ss 15 W E 288. Pol- 10 W B 205 
Ex; ,8 Cal 371. 

f2l; Minor not a party to the decree 
under s. 47. 


S51_Where a mnsdiotion is usurped by a 
woiiM r appeal 

?urScion was without 

lursdiction. So, where, a court purporting to 

act under S 47 C,. Pro Codedirected eLcut.on to 

p^eed against a minor and an appeal was prefer. 

red on the ground that the decree sought to be 

fact that, on the applicant’s own "bowing the 
minor Wonld not be a party to the decree wit^L 
the meaning of, 47 and thus the order would 
not be an ordei under s. 47, would not make the 
appeal incompetent An execution Court must 
proceed on the assumption that there is a valid 

Jorea capable of execution, and it is not open to 
'he validity of the decree or its 

WSM Charan Stngh v Thakur Lakpat Nath 

15CWN725. 
(22J Party to suit-Question in execution 
f decree -Minor defendant objecting 
to sale in mortgage suit, but with- 
drawing his defence. 

25a--0 P c S 47 of 1908=8 244 of (1882) 

mo^ t»^operty had 

mortgaged certain properties. After Lr Lath 

“ rlr® “P°“ mortgage bond in 

which the defence of the minor heir represented 

y a mapper of a Court of wards, was that the 
vridow had no right to mortgage the property 
But auhpequently he withdrew his defence and 
adpet^ ty^m^. jithout any notice to ^he, 

ff (k 103 


PC (1908) S.47=(1882 S 2^’ -OmtA^ 

{2J Parties "-Oontd, 

piesent plaintiff a part of the mortgaged pro- 
perty was sold in execution. The plaintiff sued 
lor the recovery of the property. The defenca 
was that no separate suit can lie. ATefi— inas- 

which the decree was made his remedy, if he 
r could object to the sale, was by an appHdifion 

t under section 244 and not by a separate suit. 

Ram Chandra Mukerjee v Hanjit Singh. 

^ 27 Cal 242=4 C W N408. 

291; 

32cTlLr' Diet; 

(23) Meaning of-Proper representation 
necessary-Minor not properly repre- 
sented, no party, 

263.-C PCS 47=(S. 244)-Partle8. 

Sec. 244, CPC (Act XIV of 1882) applies to 
questions arising between parties to the suit iff 
which the decree was passed, i e between parties- 
who have properly made parties in accordance 
with the provisions of the Code. A minor who 
was represented in the suit either by a married 
uoman o. a person having an interest adverse to 
her cannot be said to have been a parly to the 
suit and S 244 is no bar to asnit Ty L fori 
declaration that the decrees in the prior suits 
and the sales ,n execution thereof are not legally 
binding on her. Musammat Hashid-un- 
nissa V Muhammad Ismail El«n. 

10 C L J 318=.6 A L J 822 = 

13 C W N 1182=19 M L J 6 si= 

31 A11572=36 I aJ168(PC)= 

j ^*®®«»I'R 1225 = 6 ML T 279 . 

Sec also 1905 W N 122. 

P Pty to compromise -Rcsietcnce to 
cxecution-PpocedtiPc. 

254.-C P C S 47 of 1908=8 244. 

In a partition suit a compromise was eSeeteH 
between all the parties to the suit exceZ tS 
a decree embodying compomise wgf pa^ 
n execution S resisted and petitioned the S 

•on,™ ta.«aipw 
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CPC (1908) S.47=(1882 SJlU'^-Oontd. 

(2) FiiHties— 

244 of Civil Procedure Code and that order of 
rejection of the petition is apppealahle. 

Safi 1 sa 2 nv*i^divaitimal y Kumarasamya. 

8 Mad 473. 

notes Fol : 15 Mad 366. Over : 25 Mad 
SCO F B. Bef : 19 Mad 40 F B ; 21 Mad 
18 ; 13 Bom 567 : 16 Bom 243 ; 21 All 
261 ; 24 All 44 F B. 

(25) Claim for rateable distribution by 
creditor rejected. 

255.— C P C S 47 of 1908--S. 244 of (1882) . 
Sum detained in Court, pending application of 
High Court— Application rejected— Interest on 
gum detained claimed in execution — Procedure. 

In execution of a decree by B S, another cre- 
ditor claimed a rateable share of the proceeds 
realized. His claim was rejected. Pending an 
application to the High Court under s 62^ of the 
Code of Civil Procedure to set aside this order, 
the share claimed by S was detained in Com I at 
Mb request. The High Court rejected t he appli- 
cation of S, and R took out execution for the 
costs incurred therein and for interest on the 
mm detained in Court at the request of S. Meld 
that the interest could not be awarded to Bin 
execution of the decree for costs, S and B 
being rival creditors and as not being a party 
to the suit. Sanjivi v Ramasami. 

8 Mad 494. 

Notes Bef: 11 Mad 220 F B. 

(^6-27) Petitioner, position of, when 
petition struck otT 

256—257.- 47=B 244-Btranger. 

In a suit brought by M against K and others, 
certain lands belonging to G were inrlnded, and 
G was made a defendant ; these lands, however, 
were released from the claim and K (‘xcluded 
from the decree obtained by plaintiff agaist the 
other defendants. In execution, however, M had 
them measured as a part of the dtr‘if’ed lands ; 
and G’s petition of objection under ^ 83 (i of Act 

VITI of 1859 having been struck ot! he file, G 
brought a suit to have his title estabh^hed. IIM 
that, though as a “ party to the suit brought 
by M,G would have been bound by s. ll, Act 
X^lXl of 1861, to seek his r^mec^ in the execu- 


CPC (1908)S.47=d882 S 2UyOonid 

(2) Parties— 

operation ol the deoree, he must be coneidered a 
stranger, and permitted to bring his present 
auction. Gotif Ki«h«« Chow- 

dhry Y Hahommed flassim Chowahry 
10 W R 191. 

(28J Party unnecessarily added to suit. 

258-C P C a 47 of ( 1908 )=S 244 of (1882). 

S 244 refers to parties or their representatives. 
Bnt a plaintifi cannot evade the application o 
the section by adding an unnecessary party, 

Kristo Mohinee Dossee v 
Ghose. 8 Cal 402. 

Notes Appl: U Cal 809 P B. Con : 11 
Bom 313. Eef : 13 All 195 ; 26 Bom 
437 ; 26 Mad 686 F B. 

289.— C P C S 47 of ( 1908 )=:S 244 of (1882) 
Parties to a snit-Alteration of a decree by a court 
executing it. 

Plaintiff purchased a share of an estate No. 
831 and obtained a decree for possession. Dur- 
ing the pendency of'his «uit,the defendant’s share 
in the estate No. 831 was converted into a smal- 
ler estite No. 24S for his share in the whole 
estate. Plaintiff brought the present separate 
suit for a declaration that the defendant’s inter- 
est in estate No 831 had passed to estate No, 
8218, BfJd that S 244 C P Code does not bar 
such a suit 

The necessary transfer of the defendant’s in* 
terest could not be effected without altering the 
decree given in the former suit. The question 
that arose in the suit, although it was one bet- 
ween the same parties as those in the former suit, 
could not he regarded as a question relating to 
tl e execution of the former suit, and therefore 
the court, id execution proceedings, had no 
authority (o make the necessary alteration in the 
decree Krishna Roy v Jawahir Singh. 

20 Cal 260. 

CPC (1908) S. 47=s. 244 -Mortgsge 
decree against father— Execution against suc- 
ceeding survivor- Mitakshara Law. See C P C 
(1908) B. 60. ( C i.e No. 932. ) 83 Cal 676. 

3 RFPRESENTATIVE. 

(1) Gcnefal. 

200.-0 P 0 S47=s(S244)-Hindu father and 

ions : — fs . j 

The term ‘‘ rej^ressntative ” has not p limited 
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CPC (1908) S.47=C1882 S 244) ^Gontd, 

(3) Representative Contd, 

(2i Oal 62; 9 C W N 134 rel to). The sons of a 
Hindu father succeeding to his property by sur- 
vivorship are the father’s representatives. The 
test is: — Can the decree be executed against the 
person sought to be made representative'* and will 
he be affected by the sale? Peari La! Singh v 
Chandi Chartin Singhi (190®) 5 C L J 80 = 

lie WN163. 

261— 0 PCS. 47— ‘Representatives’ who are 

— Decree binding endowed property — Judgment- 
debtor, no interest in property — Shebait if can 
object to execution, 14 C L J 337. 

262— C P 0 S. 47 oi 1908=S. 244— “Parties 
to suit,” Meaning of. 

The words in s. 11, ActXXIIl of 1861, “ques- 
tions arising between the parties to the suit,” can- 
not be limited to questions arising between those 
who were parties to the suit at the date of the 
decree, but after decree the representative of a 
decree-holder or the representative of a defendant 
against whom an execution is sought under ss. 
210 and 216 of the Code, become parties to the 
suit for the purpose of execution, and questions 
arising between the part ieo to the suit within the 
meaning of s. 11 of the Amending Act. Buddu 
Ramaiya v Venkaiya. 3 Mad H C R 263 

Rotca:— Ap: 16 Cal 1. Ref: 4 M H 0 B 89; 8 
All 656. 

263— 0 P C S. 47 of 1908=8. 244 of 1882— 
Execution, representative of the judgment-debtor, 

The word representative in cl, [c] s. 244 CP 
Code means any person succeeding to the right 
of any of the parties to the decree. A Hindu 
widow mortgaged certain properties and then 
assigned them to the next reversioner on condi- 
tion that he was to pay the mortgage-debtor. 
The mortgagee brought a suit against the widow 
and the assignee. The suit resulted in a money 
decree against the widow personally. While an 
appeal to th(^ privy Council was pending, the wi- 
dow died and B was brought on the record as 
her representative. The decree of the High Court 
was confirmed. In execution B was sought to 
be made liable to satisfy the amount out of the 
mortgaged property. with regards to this 

property he was not a legal representative of the 
widow as he inherited it from her husband, Eeld 


CPC (1908) s.47=(1882 %.2Uy-Gontd. 

( 3 ) epresentatir e--Contd, 
that B^8 liability under the ikranamah did not 
fall within the scope of cl (c) of s 244 C P Code 
because although B was a party to the suit, the 
only claim against him was that property in hii 
hands was liable as having been previously hypo- 
thecated; and as the suit was dismissed, so far 
as that claim was concerned, it was not a quest- 
ion relating to the execution of the decree* 
Kameshwar Pershad v Run Bahaduy Singh 

12 Gal 468. 

Notes— Ap; 6 C W H 10; 127; 23 All 346. 

Pol: 11 All 74; 6 C W N 127; 29 Oal 696 
Dist: 16 Oal 603; 23 Oal 454. Ex: 16 Cal 1. 

264.-C PC S.47«(1882 S.244) Last Clause- 
May either stay, etc. 

It is not obligatory on the executing court 
either to stay execution until the question has 
been determined by a separate suit or itself to 
determine the question as to who is the repre- 
sentative. A court has a discretion to stay or to 
dismiss the application. Vakulabhayana ▼ 
Rangaiyan Chetty. 28 Mad 3S7. 

Notes:— But see new Code 8. 47, which says 
the expcution Court shall determine the 
question. 


V I 




on bond against representatives of the obligor. 

Where oprtain property was attached in exe- 
cution of a decree passed upon a bond against the 
legal representatives of the obligor, and the jndg. 
ment-debtors objected to the attachment on the 
ground that the property was not part of the 
obligor’s estate and Uable to be taken in execution 
of the decree, but was property which they could 
claim in their own right, that the matter 
in dispute was one between the parties to the 
suit in which the decree was passed and relating 
to the execution, discharge or satisfaction of the 
decree within the meaning ofs. 24-1 of the CivU 
Pro. Code, and was therefore to be determined 
m the execution department, and not by regular 
suit. (11 B. L. E., 149, 2 All 762 and 7 All 36 
referred to). Per MaAmood, J.^Tbat the tum^ 
ing point upon which the application of the rule 
contained ins. 244 of the Civil Procedure Coda 
barring adjudication in a regular suit depends is 

whether the judgment-debter, in raising object- 
ions to exaoution of decree against any property 
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(3) Representative- 

f leads what may analogically be called a j Uf, tevHu , 
m$k right which, although he represents it,belongs 
to a title totally separate from that which he 
personally holds in such property. (6 Calc. 777, 

disputed from), Ram Gliulam v Hazaru Koer 

7 All 547. 

Notes:-Ap. 16 Call; 603. Fol: 12 All 73; 23 
Mad 1% F B; 7 All 733;9 All 605. Bist: 

12 All 313 FB. Ref: 15 Cal 437; 8 All 
626. 

mB—QV C S. 47 of 1908 =«=S. 244-Party 
to iiilt-^Eepresentative, 

Where, certain property having been attached 
in execution of a decree, the representative of 
the judgment debtor objected that the property 
had been ac( 4 Uired by himself and not inherited 
from the judgment-debtor, and was therefore not 
liable in execution , — Held that the question was 
one which must be decided in the execution de- 
partment, under s. 244 of the Civil Procedure 
Code. <7 All 547, referred to.) Sita Ram v 
"Bhagwmn Bas 7 All 783. 

Ap: 16 Cal 1. Fol; 9 All 606. Ref: 8 
All 626. 

1^—0 P C S.47(1908)-Decree-Representative. 
jEfeW, following the decision of the Privy Coun- 
cil in 11 Bengal Law Reports, 149, that where 
depreeagainst a person in a representative capa- 
has properly passed and proceedings 
^lipen ^pfer it to obtain execution against the 
l^iyly jn his representative character, he should 
pcp^sidared a party to the suit with respect to 
^ip question which may arise between him and 
pther piud^es relating to the execution of the | 
decme, within the meaning of Section 244 of the 

i Civil Procsedure Code. Mtinshi Aziz-uddin v 
Bulhan Begam P R. 88 of 1886. 

2|58 — 0 PO S.47=1882,s.244 Representative- 
Person claiming title from judgment- debtor after 
institution of suit. 

Aa Mgards possession of property bound by a 
decree, a person claiming Mtlefrom the ludgment- 
after the institution of the suit and not 
on the record under #72, Civil 

#fiiWeiui»Ood^, is tdantified 
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(B) Represent&li^ e—Gontd 
debtor and does not represent him within the 
meaning of Section 244 of the Code. 

(16 Calc. 355, dissented from.) Bhaini Ram 
vGokalMal 151PR18G0. 

269- ^C PCS, 47, 0 21, r. 90=-l882 Ss. 244 
311- Representative— ‘Person whose immoveable 
property is sold’ — Bengal Tenancy Act, S. 173. 

Where the landlord of an occupancy holding 
obtains a decree for rent against his registered 
tenant, an unregistered transferree of the tenant 
into whose hands a portion of the holding haa 
previously passed is bound by the decree and is, 
theiefore, a representative of the judgment- 
debtor within the meaning of S. 244 of the Civil 
Procedure Code. Principle of F. B. case in (24 
Cal. 62 applied, 6 C W N 127 not foil). Such a 
transferee can apply to set aside a sale held in 
execution of the decree as a person whose immo- 
veable pioperty has been sold within the mean- 
ing of S. 311, Civil Procedure Code. He can 
also apply under S. 173 of the Bengal Tenancy 
Act to set aside the sale on the ground that the 
holding has been purchased by the judgment- 
debtor in the name of the auction-pnrehaser. 

Azgai? AH V Asahoddin Razi 
9 CWN184. 

Notes:— Fol: 32 Cal 1031 = 9 0 WN 824; 10 
GWN 240. lie WH312;8C L J 161. 
Ref: 11 C W N 163; 5 C L J 80; 13 C W 
N98=:8‘CL J 327;7 CLJ282;33 Cal 
1219; 2 C L J369. 

270— C P 0 8.47=1882 s.244"Representative- 
Infant member of joint Hindu family born after 
ihortgage decree, if a proper party— Mitahshara 
School— Infant born three years before applica- 
tion for execution— Mortgage decree, if binding 
on the infant. 

The term ‘representative’ as used in section 244 
of the Codo of Civil Procedure Act XlY ®f l$82 
means not mfrel^ the legal representative in the 
I gense of the heirs, executors or admlnisb^a^nrs, 
. but includes any representative in iniapelt 
s is, any tranifwe of the iptereptofUhe 
t bolder or so fow ai 

. f ihtewl is iapjicithd 


I 


1641 UiSbAi B UJSNl’. OlVlL llXtiEtiX. 1811-1912 


C P C(1908)S.47=(1882 S.244)- Go lit d, 

(B) Rept»eseB.tatiYe — Gontd. 

To determine whether a particular person is 
a representative of a party to the suit, the two 
tests to be applied are, first, whether any portion 
of the interest of the decree-holder or ^o£ the 
judgment-debtor, which was originally vested in 
one of the'^parties to the suit, has, by act of par- 
ties or by operation of law, vested in the person 
who is sought to be treated as representative, and 
secoMhj, if there has been a devolution of inter- 
est, whether so far as such interest is concerned, 
that person is bound by the decree. 

Where the f^ntire interest in the properties 
mortgaged is vested in the original judgment- 
debtors who are parties to the mortgage suit 
and a son of one of the judgment-debtors, a 
member of the joint Mitakshara family, is born 
alter the mortgage decree, the immediate effect 
of his birth is th'^t the aggregrate of rights then 
vested in his grandfather, his father and his two 
uncles, becomes vested m him conjointly with 
them. By reason of the birth of his son there is 
a transference of interest in the eye of the law. 

To the extent of this interest, the son is a repre- 
sentative of one of the parties to the suit,nameJy 
his father. It is, on principle, strictly analogous 
to that of the transfer of the equity of redemp- 
tion of the judgment -debtor, in whole or in part 
after the mortgage decree has been made. 

The purchaser of a fragment of the equity of 
redemption after the decree, is a representative of 
the judgment-debtor, whether he acquires his in- 
terest under a private alienation or by a judicial 
sale. 

The son is also, to the extent of the interest 
acquired by him by birth bound by the mortgage 
decree made before his birth. A son cannot object 
to alienations validly made by his father before 
he was born or begotten because he could only by 
birth obtain an interest in property which was 
then existing in his ancestors. 

As in the case of a mortgage suit, the lii> con- 
tinues after the decree //is? and the doctrine of 
Ik fimdem is applicable to proceedings to realise 
the mortgage after the decree for sale, the son, 
who, by reason of his birth subsequent to the 
mortgage decree acquired an interest in the mort- 
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(3) Repseesentative — Gontd* 

gage properties would be bound by the proceed- 
ings in execution though not brought before the 
Court. 

Bu< even though he may be so bound, the 
mortgagee decree-holder is entitled to treat him 
as a representative of one of the parties to the suit 
and to bring him before the Court with a view to 
avoid possible disputes and complications in 

future. Ajodhya Roy v Ha^dw»r Roy- 

9CLJ 4^85. 

- , Auction purchaser. 

, X— C P C iS. 47 =(1882 sec. 244)--Purchaser 
at Court sale- -Whether representative of decree 
holder. 

Where a purchaser at Court auction did not 
purchase from the decree-holder and did not de- 
rive title from him. 

Held, that where the question is the right of 
a purchaser at Court auction to possession as 
against the judgment -debtor, the purchaser if 
not the representative of the judgment-creditor 
within the meaning of sec. 214. Civil Proce- 
dure Code. (14 Cal 644, Fol; 38 Mad 87, Dist ; 80 
Mad 507 diss.) Knishna Satapasti v Saj?as- 
wantula Samobsiva Row Pantulu, 

3 ML T 306=31 Mad 177. 

272-CPC R.47— 0. 2, rr. 6, 7, O. 21 
r. 95 (=ss. 241, 318, Civil Pro. Code, 1883) 
— Auction-purchase— No conffrmution and no 
sale certilicate for a long time -Failure of auc- 
tion-purchaser to ask for possession — Subse- 
quent suit for possession and for correction of 
clerical error. 

Where tae plaintiff obtained a decree on a 
hypothecation and in execution thereof purchas- 
ed the property, the Court did not confirm the 
auction sale and did not issue a sale certificate 
for a long time after the decree. The plaintiff 
did not seek for possession of the property by 
moving the Court or otherwise. When, how- 
ever he did secure a sale -certificate, he brought 
a suit for possession of the hypothecated land and 
for the correction of a clerical error in bis certifi- 
cate. But the suit was held to be barred under 
s,244, Civ Pro Code 1882. (12 & 47 P B 158^1 Ref), 

Bhaga Shaft v Bura Shah. 58 P 1 18S8. 

Notes.— Not Fol 14 P B 1893. 
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(Z) Representative— 

«73-0 P 0 S. 47; 0. 21 rr. 95, 96 =(1882 Ss. 
244, 318 and 319)— Sale in execution of a decree 
upon raort^ta£;8*— Purchase by the decree holder — 
Grant of sale certificate— Whether separate suit 
for possession maintainable —Limitation Act (^V 
of 1877) Sch ir, Art. 138. 

Where a mortgagee, in execution of his own 
decree, purchase the mortgaged property at an 
auction sale which is confirmed, and he obtains 
the sale certificate, there is no bar to his subse 
quently maintaining a suit to recover possession 
thereof if the judgment-debtor does not deliver 
up the property. S. 244 (o) does not apply to such 
a case. 

Per StAnlry^ 6, J., dimntienffl' (Knox J., 
concurring with him) ; The recognition of a dual 
personality in a decree-holder-pnrchaser would 
be to introduce a strang*^ and novel legal fiction. 
An executor who i« su d such only cannot in 
his personal capacity be pr inciieed by any de- 
cree which may be in the suit. On the 

contrary in the ot a decree-holder, he sues 
on his own behalf and for his own benefit. If 
he gets leave to bid and buys the mortgaged 
property, he does so on his own account and in 
his own interest alone. By becoming a purcha- 
ser ho does not cease to be a party to the suit 
and as such be bound by any order which may 
be passed therein. The intention of the legisla- 
ture in passing the enactment in question was 
to prevent any question which could be dis- 
posed of in execution becoming the cause of fresh 
litigation. 

The word, ‘representative’ in B. 244 of the 
Code includes a party who by assignment or 
gift succeeds to the rights of the decree-holder 
after decree. 

Art 138, Limitation Act, 1877, might be ap- 
plicable to the case of a purchaser who was a 
stranger to the suit in which a decree for sale 
was passed and, not being a party to the suit, 
was entitled to take proceedings under S. 244, 
When a Court has passed a decree for sale in a 
a niortgage suit, the proceedings are not at an 
end when Ihe sale to the decree-holder who has 
oblAined leave to bid has been confirmed and a 
cactifleate of sale granted. Delivery of posses- 
i||oii la ueceisary and until snob p'oiseesion if 
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(3) Reppesentative— 

given, the decree cannot be said to have been 
executed or satisfied. 

Per Banei'ji J (Aikinan and Griffin^ JJ., oon- 
CUT ring): In order that cl (c), of S. 244 may 
apply, two conditions are essential ; first, that 
the question arises between the parties to tht 
suit, in which the decree was passed or their re- 
presentatives. and second, that it: is a question 
relating to thu axecutlon, discharge or satisfac- 
tion of the decree. As regards the first condition 
it is manifest that the party must be arrayed as 
decree-holder or his representative on the one 
side and judgment-debtor or his representative 
on the other. Any question arising between the 
decree-holder and his representative or between 
the judgment-debtor and his representative i» 
clearly not a question within the purview of S. 
344. 

The decree-holder as such is not entitled to 
possession if the decree does not award posses- 
sion. It is only in his capacity as auction 
purchaser that he can apply for and obtain pos- 
session, In this respect his position is no better 
and should be no worse than that of any other 
purchaser. The fact that the decree holder pur- 
chased the property is a pure accident though 
the same person may be the decree-holder and 
the auction-purchaser he fills two diSerent capa- 
cities and it is in the latter capacity that he can 
obtain possession. 

The question which arises under S. 318 or 819, 

0 P C is not a question between the parties to 
the suit or their representative and cannot be de- 
termined under S, 244. A question between the 
auction-purchaser or his representative and the 
judgment-debtor or his representative relating to 
the delivery of possession is not a question relat- 
ing to the execution, discharge or satisfaction of 
the decree. Under the meaning of S, 244, cl (c), 
upon the judgment-debtor’s property being sold 
and the amount due under the decree being re- 
alized, the decree is fuUy executed, discharged 
and satisfied, and no question relating to the exe- 
cution, discharge or satisfaction of the decree 
remains to be determined. 

Whether or not the auction-purchaser obtains 
posfesjfioD of tb» property sold, ii wKolIy ite- 
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(3) Representative— | 
material for purposes of the decree and does not 
in any way affect it. The validity of the sale or 
the completion of it does not depend on the de- 
cree-holder’s obtaining possession. So far as the 
purchaser is concerned, be does not obtain pos- 
iession by virtue of the decree and the question 
of delivery of possession to him is not one relat- 
ing to the execution, discharge or satisfaction 
of the decree. That the legislature intended that 
a purchaser at an auction sale may obtain posses- 
sion by means of suit is manifest from Act 1 38, 
Limitation Act. A decree-holder auction -pur- 
chser, like any other auction purchaser, is entitled 
to claim possession not only by an application 
under S. H18 or s 319 but also by suit , he has 
alternative remedies, one of the remedies a sum mary 
application being for possession, and S.244 is not a 
bar to such a suit and does not apply to such an 
application. 


No appeal lies from an order under S. 318 

C. P. c. 

An application under s. 318 is not an applica- 
tion for execution, and so also an application for 
delivery of possession is not an application 
to take a step -in-aid of execution. The opinion 
of Aim®, in the undermentioned cases (/*) 
doubted. 

Fer Aikman J, — The observation of the Privy 
Council in ^9 Cal 683) must be read with 
reference to the facts of the case, which was be- 
fore their Lordships, and could never have bejo 
intended to have the effect of taking away a 
right of suit which has never bee n intended to 
have intended to the effect of taking away a right of 
suit which has never been doubted. (SAL F 234; 
(1906) A W N 87, overruled. 5 Mad 217 ; 13 Mad 
604 ; Ref : 7 All 681 ; 25 Bom 631, Pol ; 16 Oal 
681 (PC) Ref: A W N (1886, 46; (1899) AWN 
1S2; (1866) 1 Agra H 0 Rep 5; 1 C W N 658 . 6 C 
L J 749, Pol.- 26 All 365 and 19 All 477 doubted). 
Muasammat Bhagwati v Bauwari Lai, 

6 ALJ71 (FB)=5MLT 185=31 All 82 
=1 lud Cas 4-16. 

275-«0 PCS. 47=:(1882 S.244),— Representa- 
tive— Auction-purchaser at sale in execution of 
decree against transferee of occupancy holding — 
Decree against recorded tenant. 

The purchaser at an auction held in execution 
pf I deore against tb^ unregistered transferee of 
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(3) Representative— 

an occupancy holding is a representative of the 
recorded tenant within the meaning of s. 344, 
Oiv Pro Code, and is entitled to apply for the 
setting aside of a sale in execution of a rent de- 
cree against the recorded tenant, on the ground 

of fraud. (24 Oal 62, Fol). Earadhan Rakshit 
V Grish Chandra Mukherjt, 8 C L J 327« 
18 C W N RS^^Ind Cas 826, 

276- C P C S. 47=(1883) s. 344-Auotion- 
purchaser whether, “representative” of judgment 
debtor. 

The auction purchaser of property sold in 
execution of a simple money decree is not a “re- 
presentative” of the judgment-debtor within the 
meaning of S, 244(c) of the Code of Civil Proce- 
dure 1882, (28 Cal 73 ; 26 All 447 ; 29 All 275 
expl- 21 Bom 709, notappl 19 Cal 683 P C cons). 

Mahomed Hassim v Ma Sein Bwin, 

5 L B R 85=3 fnd Cas 713. 

277— CP 0 S. 47=t]S82) 8.244 (c)— Execu- 
tion of decree— “BepTe8entative”-Judgment deb- 
tor— Auction purchaser at sale in execution of 
simple money decree against judgment-debtor. 

An auction purchaser at a sale held In execu- 
tion of a simple money decree against the jndg- 
ment-debtor whose property has been ordered to 
be wld at the suit of mortgagees in a mortgage 
suit is a “representative” of the judgment-debtor 
within the meaning of s. 244 (c; C P C. There 
is no difference in this respect between a purcha- 
ser m a private sale, and a purchaser in court 
sale in execution of a simple money decree 
against the judgment-debtor (8 All 146 ; le All 
286, 19 All 332 : 21 All 20 ,• 22 All 86 ; 22 All 108 
24 All 239 ; 9 Bom 468 : 19 Cal 68.3 ; 26 Cal 324- 
26 Cal 326; referred to. 17 All 223 not followed) 
The term “representative” as used in s. 244 0 P 
0 when taken with reference to the judgment- 
debtor does not mean only his legal representa- 
tive, that is, his heir, executor or administrator 
but it means his representative in interest and 
includes a purchaser of his interest who so far as 
such interest is concerned, is bound by the decree 
(24 Oal 62 approved). Per Bannerji J. Every 
purchaser of the judgment-debtor’s interest who 
is bound by the decree is a representative of the 
judgment-debtor, within the meaning of Sii Q 
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(3) Hepi*eseiitative—n)?iM. 

P 0 whether he is a purchaser under a private 
sale from the iudgment-debtoi or a purchaser at 
a compulsory sale held in execution of a decree 
obtained against the judgment-debtor. (16 All 
286; 23 All 116; 5 All 463; 16 Cal 756; 
24 Cal 62 Ref to). Gulzari Lai v Madho Ram 
1904AWN6i= lALJ 65=26 All 

447 F B. 

Notes— Fol: 27 AH 165; 28 All 337=3 A L 
jn0=(1206>W N43; 3 A LJ 234 = 
(190o) W N 87. Eel 6 A L J 71 F B; 31 
An82FB;9CLJ 485, 29 All 275, 
W N ( 1907 ) 64; 4 A L J 136, 

6 AL J 2S5; 30 All 379 = (1908)WN 
157=5 A L J 557. Disl: 1908 W N 93, 
30 All 231 = 6 A L J 647. 

278-0 PCS47, O3lr60=(1882a PCAct XIV 
Sa. 244 and 291 )~Mortgage-decree-Bale— Suit 
— Right of auction-purchaser before confirma- 
tion of sale to depositdecretal amount and costs 
—Representative of judgment-debtor — Inchoat 
title— Eight to redeem -Transfer oi Property Act 
(IV of 1882) S, 91, 

A first mortgagee obtained a decree on his 
mortgage in the presence of the second mortga- 
gee. When he proceeded to sell the mor*-gaged 
properties, an auction-purchaser of the properties, 
at a sal^held in execution of a decree obtained 
on the second mortgage-whicb sale however, had 
not yet been confirmed by Couit — deposited the 
decretal amount under S, 291 G I‘ 0 and prayed 
that the sale might be stopped. 

that the auction-purchaser was a re- 
priesentetive of the judgment debtor, second mort- 
gagee, within the meaning of 8, 244 CPC and 
he was entitled to make the deposit (24 Cal 62 
Fol, 4 0WN 317-37 Cal Refdto). Before 
confirmation of sale an auction purchaser has 
such a title in the property as entitles him to ask 
for redemption under Sec 91 Pra riser of Property 
Act.ladiia Kishun Marwari \ Hem Chandpa 
B®se. 11 C W N 495=5 C L J45 

Not€S!-Ref 9 0 L J 485. 

279.-0 P OS. 17 (1882 S 214)-Au(‘tion 
purchaser- Purchaser at execution sale- Whether 
reptefcntative of judgment-debtor. 

Auction purchaser at a »le held in execution 
ol hia Amm on a second mortgage is liable under ^ 
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(B) Reppesentatm~“0(i7i^(f. 

S. 244 0 ? 0 to be joined as a representative of 
the judgment-debtor by the first mortgagee de- 
cree-holder in execution of his decree. 

Gokalsing Supatsing v Awatmal SobRanmal 
i Sind L R 158, 

280.— C PCS. 47(=CivPro Code 1883, a 
244) — Execution of decree— Representative of 
judgment-debtor — Purchaser at auction-sale of 
property of judgment debtor. 

A purchaser at an auction -sale of the property 
of a judgment debtor is not that judgment debt® 
or’s representative within the meaning of s. 244 
of the Code of Civil Procedure.{I6 Cal 355; 15 Bom 
290 Pol). Badri Prasad v SapjuPpasad, 

AWN 1894, 59. 

281—0 P C 47, 0 40 r 16 =(1882 Ss. 244, 
610) — Restoration of property — Decree of High 
Court reversed by Privy Council — Purchaser 
pending appeal — Representative. 

A purchaser in auction of property pending 
an appeal to the Privy Council is a representa- 
tive of the judgment-debtor within the meaning 
of S. 244 r'P r and therefore if the decree is re- 
versed by the Privy Council which decrees resto- 
ration of property, aii enforcement of that order 
might be sought under S. 610 against the auc- 
tion purchaser altiiough he was not a party to the 
appeal (26 All 117 Ref to; 19 All 136, 20 All 139 
distinguished) Garduhtij Prasad Singh v Meju 
Mai. 3 A L J 110. 190oWN 43=28 All 837. 

282.— C PC S.47 = (1882s. 24 Ij-Pui chaser in 
a rent sale — No rr^presentative, 

R obtain 'id an assignment of a mortgage-de- 
cree and aftei two unsuccessful attempts to get 
the assignment le^ognized, obtained an ordO;c in 
his favour an 1 proceeded to execute the K 

the purchaser fiom the auction purchas|r in a 
rent sale of these properties and whose cl||lm pe- 
tition in the exicution application was re|e|%d 
now applied under section 2 14 and got E’s appli- 
cation for execution dismissed on the ground of 
limitation. 

Held that K had no locus standi to come in 
under section ^ 41 Civil Procedure Code, he being 
neither a party to the suit nor his representative 
Kandaswamf Gurttkkal ? C G Irijshtifi Roir, 

6 1 L d 299^ 
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(B) Representative— 

283. -C P 0 S. 47 0 21 r 58=(1882~ Ss. 244, 
278)-No appeal-Parties or represen tatiyes-Transfer 
of Property Act bs. 88, 89 — Execution of decree 
— Appeal — Re vi sion- A uction p urchaser . 

Certain property comprised in a decree under 
S, 88 was proclaimed for sale. As to a portion of 
this property an application was made by a person 
who alleged himself to be the owner thereof pray- 
ing for its exemption from sale. This application 
purported to be, and was dealt with by the Court 
as an application under S.278 CPC and was allow- 
ed. The decree — holder appealed and her appeal 
was entertained as an appeal under S Sii and was 
allowed. Meld on appeal by the objector to the 
High Court, neither S. .978 nor S. ‘J44 of the 
Code was applicable, the former*, because 
the property in question had not bee’^ atta^^hed 
the latter because the objector was not the re- 
preseniative of the j adgment-debtoi s but claimed 
adversely to them. No appeal lay to the High 
Court, but the memorandum of appeal was treated 
as a petition m revision. Muhammad Yahya 
vLaltaDei. 1906 A W N 62. 

Notes— Ref 11 C W N 433 Pol; 6 A L J 437. 

284. — CPC S. 47=a(188;9 S. 244)-.Represen. 
tative— Auction-purchaser. 

The auction-purchaser in Court sale is repre- 
sentative of the decree-holder within the meaning 
of 8.3H CPC. Manikka Odayan v Raja 
Gopala Pillai. 17 M L J 291=30 Mad 507= 

2 M LT 347. 

Notes:— Diss: m All 379=6 A l. J 657 
W N 1908, 157. Not Pci: 12 0 C 46, 
Doubted; 31 Mad 177=3 M L T .306, 
Ref: 8 fnd Cas 429. 

285—0 P C S.47 0.21 r.90=(1882 88.244,311) 
—Representative ot judgment-debtor— Rent- 
decree— Sale— Occupancy holding— Transferee 
of holding if may apply to set aside sale, when 
holding not transferable. 

When an occupancy holding is sold in execu- 
tion of a decree, for arrears of rent obtained 
against the raiyat, a person who claims to have 
purchased the holding from the latter cannot 
apply as the afepresentative of the judgment- 
debtbr to baYe the sale set aside undeif S.^14 or 

n G. a 104 


(3) Representative — Confd. 

311 of the Code, if the holding be not transferable 
by custom or usage. (11 0 W N 312 Pol). 

Prosunno Kumar Middar v Bams 
Churn Mondal. 18 C W N 652« 

3 Ind Cas 461. 

286— 0 PCS. 47, 0. 21 r. 89 =(1882 S. 244, 
3 lOA)— Dispute between judgment-debtor and 
auction purchaser — Appeal — Auction purchaser, 
a representative of judgment-debtor. 

A auction purchaser is a representative of 
the judgment-debtor and not that of the decree- 
holder whose interest in the case closes as soon 
as he gets his money. Any dispute between a 
judgment-debtor and the auction purchaser is 
not a dispute between parties to the suit or their 
representatives and does not fall within the pur- 
view of section 244 of the Civil Procedure Code, 
No appeal lies against an order passed under 
section 310A of the Code of Civil Procedure, but 
the order is capable of being revised. A dispute 
between the ludgment-debtor and his representa- 
tive does not fall within section 244. (30 Mad 607; 
29 All 276 dissented from. 19 All 140, Pol: 27 All 
263; 26 All 447; 25 Bom 631; 7 All 681 Ref:). 
Anand Kunwari v. ii judhia Nath, 5 A L J 
557=1908 AWN 157=30 All 879. 

287— 0 PC S. 47 of 1908=8. 244 of 1882— 
Appeal — Restitution— Order against. 

The auction-purchaser is a representative of 
the decree-holder. 

An appeal, therefore, lies against the order 
for restitution, passed under S. 583 of the Civ. 
Pro. Code. (30 Mad 507, Ref: 8 M L J 276; 10 
All 166; 23 Mad 306, 311, Pol.*) 

Arthanari Chettiar v. Nagoji Rao and 
Hanumantha Rao, (1912) M W N 518- 

288— C PCS. 47=( 1882 s. 244 )— Parties— 
Representative — Auction sale — Purchaser. 

The purchaser, pending execution of the jildg- 
ment-debtor*s interest in properties involved in 
the execution proceedings is the debtor’s repre- 
sentative in such proceedings. (24 Cal 62 fol.^ 
Akhoy Kttmar v. Be joy Chand, 29 Cal 818. 

289— 0 P 0 S.47 = (S.;944)— Bar-Proceedinga 
for delivery of possession — Decree-holder 
tion-purchaser— Trceeedings in exeohjtibn:— 
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CPC(1908)S.47=(1882 S.244) -Gontd.i 

(3) Representative— Co/iii. 

Under S. 244, CPC, the Court is competent 
to afford final relief to contending litigants | 
cheaply speedily, and without the necessity of 

a fresh suit on the same matter. (19 Cal 6fc3 s c 
19 I A 166 ref. to.) Proceedings for the delivery 
of possession to an auction -purchaser, who is him- 
self the decree- holder, are proceedings in execu- 
tion of the decree, and a question raised between 
him and a defendant in the suit is a question 
which ought to be decided under 8, 244, O P C 
(>^ Cal oA ref. to.) flam Harain Sahoo v. 
B®nai Bepahad, (1904^) 31 Cal 737 at 742. 


CPC (1908) S.47=(1882 S.244J --Gontd 

(8) Representative— 

auction-purchaser is a third party, it is open to 
him to bring a suit for possession of the property 
purchased by him, and such a suit will be govern- 
ed by Art. 138 of the Limitation Act. Under s. 
90 of the Transfer of Property Act, 1882, the 
execution proceedings do not terminate with the 
sale. Where the execution of the decree is bar- 
red at the date of the sui^, it cannot be allowed 
to be treated as a proceeding in execution, 
Sadashiv Mahad Dhole v. Narayan Yithal 
{faval, ^ ^ 


290“— 0 P 0 S.47» S.244— Limitation Act (IX 
0^1908), Art 138 -Transfer of Propeity Act (IV of 
1^82), 8. 90— Purchase by decree-holder — Suit 
to recover possession by decree -holder’s repre- 
ientatives.— 

At a sale in execution of redemption decree, 
^e decree-holder (mortgagee) himself purchased 
ibe property in 1899. Tue sale was confirmed 
in 1900. In 1909, the representative of the de- 
^jeeihddex ( auction-purchaser ) brought a «uit 
to recover possession of the property so purchas- 
ed, The defendants (representatives of t he judg- 
tiian;t*dobtors, mortgagors) contended that, as the 
question involved in the suit related to the exe- 
cu^on of the decree, the suit was not maintain- 
able under s. 47 of the Civ. Pro. Code, 1 908, and 
that the plaintiff’s remedy lay under 0, XXI, r. 
6, The first Court decreed the claim. On appeal: 

reversing the decree, that the suit was ] 
hprred by s. 47 of the Oiv. Pro Code, 1908, A ^ 
(fet^cee-holder, by becoming a purchaser at a 
^nrt-^sale held in execution of his decree, does 
not cease to be a party to the suit within the 
l|l^,ning of s. 47 of the Civ, Pro. Code. (27 Cal 
31 Cal t37, 26 Mad 629, Fol: 31 All 82, Digs:), 
Proceedings for delivery of possession of property 
purchased by the decree-holder are proceedings 
in execution of the decree and fall within the 
scope of s, 47 of the Oiv. Pro. Code, (27 Cal 34, 
n Cal 742, 26 Mad 740, 26 Mad 5P9, 13 Mad n04, 
Pol:). Art. 138 of the Limitation Act ( IX of 
1908) does not override the provisions of s. 47 of 
tlie Oiv. Pro. Code. The two should be read to- 
gether. Where the auction -purchaser is also a 
party tc the suit in which the decree wa t passed, 
fox delivery of possession of the pro- 
perty perfused must be determined by the Court 
jp e||ecution department Rut where the 


291—0 P C 8. 47 of (1908)*S. 244 of (1882) 
-Clause (c)-Que8tions fnr Court executing decree 
—“Parties to suif’-Kepresentative — Right to sue. 

The decision of the Privy Council in (11 B L 
R 149), to the effect that “ where a decree has 
been properly passed and proceedings taken un- 
der it to obtain execution against a party in a 
representative character, there seems to be no 
good reason for saying he should not be consider- 
ed a party to the suit with respect to any ques- 
tion which may arise between him and the 
other parties relating to the execution of the 
decree ” within the meaning of Act XXIII of 
1861, Section 11 ( Act XIV of 1882, Section 244 
fc] ) cited and followed. 

Held, »emhle, that the above decision does not 
go to the length of affirming that a person who 
is a party to a suit in any character is a party 
in every other character he may happen to fill: 
and therefore an objection by a judgment-debtor 
that, while the decree was against his private 
property, the thing attached was propwty which 
he was holding as a mere trustee or racecutor or 
in his capacity of an office-bearer would not fall 
within Section 244 of the Code of 1882, so as to 
bai a separate suit. 

JSehi, further, that where the subsequent suit 
is no longer between the judgment-debtor cl^ip- 
ing in si different capacity against his decree- 
holder only, but be is suing to eject a stranger 
to the j revious suit, who has bought the a^ttach- 
ed property at the auction, the latter cannot be 
said to be either a party to the prior suit of the 
representative of a party, so as to bring the cj^se 
within the scope of Section 244 (c) of the 
Moreover, if the auction -purchaser could bedeei^- 
I ed a representative of either part^, it wo|ild b| 


f 
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CPC (1908) S.47=(1882 S.244) •^Gontd, 

(8) Representative— 


CPC (1908) S.47=rl882 SlWontd, 

(8) Representative— 


of the ju(igment-debtor whose right and interest 
he had bought, and the question would there- 
fore be not between the parties to the suit, but 
between a party and his own alleged representa- 
tive. (88 P R 1886), referred to.— 

Sosttii Htikatn Singh v Sardar Arjan Singh, 

12 P R 1887. 

292—0 P C S. 47 of ( 1908 )=y. 244— Pur- 
chaser’s application to set aside the sale, or for 
compensation for the deficiency in the area of 
land— Purchaser’s interest adverse to the judg- 
ment-debtor. 


294— C P 0 Ss47, 104, 0 21 Ir 66, 89,90, 92« 
Ss. 244. 276, 310-A, 311, 312, 688— Whether an 
auction purchaser is a party to the suit or is the 
representative of a party to the suit. 

Before the sale of property, attached in exe- 
cution of a decree, A, the judgment-debtor, ^po- 
sited the amount due, but the receipt give® by 
the bailifE was not filed in the execution reo<MEd 
but in the regular record and on that accoimt 
was overlooked by the Judge, in consequ€li0e of 
which the Township Judge ordered the land to 
be sold and confirmed the sale. 




The purchaser of an immoveable property in 
the execution of a decr^'e applied to set a«ide the 
sale or to get compensation on the ground that 
the land sold was deficient in area. Held^ as the 
interest of the judgment-debtor was adverse to 
that of the purchaser, the latter was not a repre- 
sentative in interest of the former and hence S. 
244 of the C P Code cannot apply. (24 Gal 62 
applied,) Ram Narain v. Bwarka Nath 

Khettry, 27 Cal 264=4 C W N 13. ! 

Notes:— Bef: 10 C L J 492. 

293— C P C S 47 and O. XXl, t. 68-( 1908)- 
Claim-Previous purchaser in execution of mortgage 
decree, if competent to object to sale in execution 
of money decree. — 

A property was sold in execution of a mort- 
gage decree and purchased by A. M was about 
to have the same property sold in execution of 
his money-decree against the same judgment- 
debtors. A then made an application asking 
that the Court would exempt the property from 
sale. The Court granted the application. Held, 
that, as no provision has been made in the Civ. 
Pro. Code for such an application, the order of 
the Court below was made without jurisdiction 
Held, further, that the matter could not be re- 
garded as a claim, inasmuch as the purchase by 
which the applicant claimed to have acquired his 
title to the property was made long after the 
attachment of the property by the second decree- 
holder. Held, also, that the matter did not fall 
within the purview of s. 47 of the Civ. Pro. Code, 
m the applicant could not be said to be the re- 
iw^ntative of judgment-debtor for the purposes 
of that section, Mahadeo Lai v. Dinkajp 

ftfLsM, 9 im Cm 194*15 C W N 542 


When, however, the fact of A^s payment 
before the sale was brought to the notice of Hie 
Judge, he, after hearing all the parties concerned, 
cancelled the sale and ordered A to refund to the 
auction -purchaser Rs.SSO plus 6 per cent. On 
appeal to the District Court, this order of refund 
was set aside: 

Held, that an order of the above kind, to be 
appealable under S. 244 of the old Code (S. 47 of 
the new), must be an order determining a ques- 
tion arising between the parties or their repre- 
sentatives, to the suit, in which the decree was 
passed, and relating to the execution, discharge 
or satisfaction of the decree. 

Held, further, that the auction-purchaser at 
a Court sale, who is a stranger to the suit, does 
not, by his purchase, become a party or a repre- 
sentative of either party, within the meaning of 
S. 244, and that the order of the District Court 
must, therefore, be reversed. 

Held, also, that the purchaser under a sale in 
execution is not bound to inquire into the cor- 
rectness of an order for execution. Mating Po 
Thct V P R Y Anamalay Chetty, 9 Ind^Cas 

472. 

295— C PCS 47*8.244 of 18S2~-Assignee of 

auction-purchaser. 

The expression “representative of a party” in 
the last paragraph of s. 244, Civil Pfocedure 
Code, does not mean the representative of a party 
to the execution proceedings, but it means the 
representative of a party to the suit. Ah appli- 
cation by the assignee of an auctiompurchaser 
to be placed on the record cannot hedeilt with 
under s. 24*, Civil Procedure Code, and no 
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CPC (1908) s.47=(1882 S.244) -Gontd, 

(8) Repi?eseiitative«— 

appeal or second appeal lies from an order refn* 
stnp: such application, Srcenatli Ghosc v 
Roma Nath Santra 3 C W N 276. 

296- 0 P 0 S. i7 of 1908=s. 244— Where a 
decree-holder, who had obtained a decree and order 
under 68.88,89 of the Transfer of Property Act over 
certain property, proceeded to attach it in execu- 
^on of his decree,— that a third party who 
had bought the nghts and interests of the judg- 
ment-debtors at an auction-sale held m conse- 
quence of a money-decree was not a legal repre- 
sentative of the judgment-debtors so as to, entitle 
him to be heard under s. 244 of the Code of Oivil 
Procedure at the execution proceedings. (17 All., 
222, followed. 19 Calc,, 683 distinguished) Maha- 
blifPifasady. Partab Chand 22 All 4S0 

296A — A purchaser in execution of a money 
decree is not a representative of the judgment- 
debtor. (17 AIL, 222) followed. Mahabir Pi?a- 
sada V* Partab Chand. 

20 W N 171,* 22 All 450. 

297 — B. 47 of 1908=: s. 244 — Sale of property 
la execution of decree obtained by second mort- 
pgee for sale of property— Holder of prior decree 
enfci^ciDg first mortgage— Execution of decree— 
Pi?e^ suit —Meaning of “representative” of judg- 
mmit-debtor- 

A decree enforcing a first mortgage of certain pro- 
jpertgr not being satisfied the property was sold in 
eaSe<mtion<da decree of a later date enforcing a se- 
cond! mortgage of the property.iV Stuart 
tlie decree enforcing the first mortgage could not 
te executed against the property, but the holder 
d such decree was bound to bring a fresh suit 
against the purchaser of the property to enforce 
his decree. Per Straight, Brodhurs, and Tyrrell, 

/ J, that a fresh suit was the most convenient and 
expeditious remedy. Per Oldfled, X, that the pur- 
chaser not being the “ representative ” of the 
judgment-debtor, within the meaning of a 244 
(e) of the Civil Procedure Code, the holder of 
such decree must bring a fresh suit to enforce it. 
Jfapit Namin v. Jagi*up 5 All 452 

Noicas-Cist: 18 Mad II, Eef: 24 Oal 62 F B, 
20 Mad 878; 89| 84l U 

mm mi (iWi) W M dll id 4#4|f f f, 


CPC (1908) S 47»{1882 S.2A4^-Oontd- 

(3) Representative— 

298— S. 47 of (1908)= s. 244 of (1882)-Judg- 
ment-debtor’s representati ve-Execution -purchaser 
— Private purchase-Purohase pendente lite- Defen- 
dants Nos. 2, 3 and 4 with M were owners of 
certain immoveable property viz Olipore and 
Ekdhala. The mortgagee of this property had ob- 
tained the mortgage decree in 1876. While this suit 
was pending one K P executed his money decree 
against defendant No 3 and it was purchased by 
the father of the plaintiff who got possession. Plain- 
tiff B purchased Ekdhala from the mortgagors 
after the mortgage decree. During the execution 
of the mortgage decree B died and Administrator 
General, into whose hands his estate came, sold 
the decree to 0 in 1878. After several applica- 
tions G’s name was substituted as decree holder 
and execution was taken out against the mortga- 
ged property in 1885. Each plaintiff’s claim to the 
mehal purchased by him was disallowed. In suits 
for declaration their title to hold the property 
free from mortgage, G was found out to be only a 
benamidar. Meld^ the plaintiff A being a purcha- 
ser at an auction sale was not the representative 
of the mortgagors under s. 244, but B a private 
purchaser is a representative. (8 I A 66; 7 Cal 
107; 14 Moore’s 1 A 101; 8 B L R 122 and 74 
Cal 401 refcnid to.) Goul* Sunday LaMyi v 
Hem Chundey Chowdhyy. Gouy Sunday 

Lahiyi v Hafiz Mohamed AH Khan. 

16 Cal 355 

Notes-— Over.* 24 Cal 62 F B Ap: 16 All 284. 
Fol; 7 M L J 89. Dist 20 Cal 388. Bef; 

20 Mad 378; 16, All m, Expl; 10 C L 
J 150. 

299- S. 47 of [1908]=S. 244 of [1882]— Re- 
presentative of the judgment-debtor — ^Purcbaser 
at auction sale— Right to be heard in support of 
objections to the sale. 

Representative of the judgment-debtor fn n. 
244 does not mean his legal representative only, 
but his representative in interest, and includes 
a purchaser of his interest who is bound by ^he 
decree. The auction purchaser of the judgment-i 
debtor’s internet is not excluded. lhat 

(16 Oal 366 and 8 W R I0|;) wer^i net 
decided. lihian Ghuncleip 
Madiiuto Sitieijr iU e^f I C Iff 36# 
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CPC (1908) S.47=(1882 S 244) -Co'ntd.\ 

(3) Hepfcflcntative— Cmfii. 

Notes:— Appl; 27 Cal 264; [1904] WNei, 
Con: 27 Cal 44; 25 All 361: 31 Cal 661. 
Kel: 9 C W N 309; 27 All 364; 26 Mad 
410; I A 1, J 709. [1904] W N 278; 4 A 
L J 68: 36 Cal 896 P C=12 C W N 729 
= 10 Bom L E 604 = 8 C L J 48; 10 Bom 
L B 69=30 All S4 V C=S A L J 67=12 
OWN 231=7 C L J 221; 131; 7 C L J 
291; 31 Mad 283; 18 M L J 331, 8 0 L J 
369. Eipl: 18 M L J 7. 


CPC (1908) s.47=(1882 S.244) 

(3) Representative— 

303~S. 47 =*(1882 s. 244)— “Representative,” 
The respondent obtained against the appel- 


(3) Private purchaser. 


300— S.47, 0. 21 r 83= [1882 Ss, 244, 306]— 
Buyer under private sale sanctioned under S. 306 
is representative of the judgment-debtor within 

S. 2^4 [c], Gobardhan Rai v Bishan Prasad 
23 All 116 = [1900] W N 21S. 

Notes;— Bef. [1904] W N 61; 26 All 447 F B 


301— C P C S. 47 of [1908] andSs. 68, 70, 71, 
(=Civ. Pro, Code, 1882, ss. 244,320) — Sale of pro- 
perty of judgment-debtor even after satisfaction 
of decree-Remedy available. 


After a decree bad been transferred to the 
Collector for sale of immoveable property, and 
during the pendency of proceedings before him, 
the judgment-debtor sold the property privately 
and the purchaser, having satisfied the decree, 
put in a satisfaction petition in the Civil Court, 
but the Collector sold the property subsequently. 
Held that the remedy of the private purchaser 
was to apply to set aside the sale under s 244 of 
the Civ. Pro. Code, and not to institute a sepa- 
rate suit, and that the application was to be made 
to the Civil Court and not to the Collector (24 All 
239, Ref:) Sadho Ohaudhri v Abhenandan 
Prasad, 26 All 101= A W N 1903, 203. 


Notes-Ref, 5 N L R 121. 


302—0 PCS. 47 =(1882 S. 244)— Purchaser 
from judgment-debtor during attachment subse- 
quently set aside is not a representative of the 
judgment-debtor and, therefore, a suit 
aeaikst such purchaser by the decree- 
holdeJ? Is not barred by S. 244. Hafiz Ghafoor- 
tid— dm v Hafiz Hamid Httsain. 

4 IndCas 406 


lant’s father a decree for sale on a mortgage of 
certain villages which became absolute in 1897 . 
The respondent applied for execution of his de- 
cree and on the 16th January 1904 a compromise 
was made between him and the mother of the 
appellant as his guardian. The respondent applied 
for possession of the mortgaged property and 
got it on the 11th September 1904. On the lith 
September the appellant, claiming the property 
under an alleged deed of gift from his father and 
as an assignee of a subsequent mortgage, filed 
objections on the ground that he was not bound 
by the compromise of the I6th January 1504. His 
application was dismissed. He appealed to the 
Court of the Judicial Commissioners. Held^ (per 
Scott J C.), that the appellant was not a represen- 
tative of the judgmeut-debtor within the mean- 
ing of S. 244 that the Order dismissing his 
objections was not one under that section, and 
that therefore no appeal Jay, Ueld, (per Ryvee, 
0 A J C) that in s. 244 the word ‘ representa- 
tive* means ‘the legal representative’ and does 
not include a transferee; and in clause (c) of 
that section ‘or their representatives’ does not 
mean ‘and their representatives.’ (15 B L R 383 
24 Cal 52, AWN [1904] 61, 9 Q B D 643 

19 I A 166 ; 25 Bom 631; referred to). Ltlji 

8 0 C 370 


Minor vMunno Lai. 


304 — 0 P C S. 47 (1892 s, 244) — Representa- 
tive — Rent sale of occupancy-holding — Applica- 
tion to set aside sale by mortgage— Transferable 
holding — Representative of judgment-debtor. 


A person to whom a transferable occupancy 
holding was mortgaged before its sale in execu- 
tion of a rent-decree is a representative of the 
judgment-debtor within the meaning of S. 244 
0. P. 0., and may apply to set aside the sale 
under that section. (24 Cal 62 F B and 9 0 

W N 134 Fol). Srimati Nissa Bibi y Radha 
Kishor Manikya. 11 C W N 312. 


Notes;— Fol: 13 C W N 652. 


805- C P C — S.47, 0,21 rr.97; 99, 103s 
Ss. 244, d35— Representatiye- 
judgment- debtor* 


(1882) 

from 
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CPC (1908) S. 47’=(1882 S.244) 

(S) Reppesef!itativc*“0<??wJ<Z. 


CPC (1908) s.47=(1882 S.M4) -Gontd, 

(8) HepreseEtaiive— Oordd 


A mortgage from the judgment-debtor after 
attachment is the representative of the judgment 
debtor within the meaning of S. 244, C. P. C. (20 
Mkd 378; 28 Mad 119; 28 Cal 492; 31 Cal 737, 26 
W R 187 Ref.) Narayanasawmi Naick v 
Scsliappier. 17 M L J 821. 

]^Ot®s:^Fol 18 M L J 28=4 M L T 86, 


is not the representative of the judgment-debtor 
within the meaning of Sec. 244 (cl c), 0 P G 
and has therefore no loom Standi to apply in the 
course of execution proceedings to have the sale 
set aside. (12 Gal 468; I 0 W N 36; S 0 24 Gal 
62 F B) relied upon. Ealti Saha v Bhagabati 
Dcbya. 6CWN127. 


PCS 47 =(1882 8. 244)-Repre8entativc~ 
Iteat decree— Transfer of portion of occupancy 
holding before decree. 

Where the landlord of an occupancy holding 
obtains a decree for rent against his record 
tenant, an unregistered transferee of the tenant, 
into whose hands a portion of the holding had 
previously passed, is bound by the decree and 
is therefore, a representative of the judgment | 
-debfcbr within the meaning of S. 244 of the i 
Civil Procedure Code. (Principle of 24 Cal 62, 
Ap: 9 C W N 134 Pol.j Gopi Nath Chat- 
topadhya v Sajani Kanta Singh. 

10 C W N 240. 

Not€8:-Eef: 13 0 W N98=8 C L J 327. 

C P 0— S 47- 0 21 r 63=(1882 Ss. 244 
183)— Property purchased while under attach- 
ment. 

Where* property is purchased during the con- 
tinuance of an attachment, but the decree in 
pursuance of which that attachment was made is 
subsequently set aside. Held that everything done 
In pursuance of that decree comes to an end and 
the purchaser cannot be said to be a purchaser 
pehdfng a subsisting attachment so as to be the 
representative of the original judgment-debtor 
witWn tbe meaning of S. 244 of the Code of 

Civil Procedure, 1882. Ghafoor Uddin v 
Hamid Huaain. 7 A L J 26= 

4 Ind Caa 406 =82 All 129. 

3,08.— G PCS 47= Civil Procedure Code (Act 
XfV of 1882), 8 244— Purchaser of the interest 
Of a tenure from the judgment-debtor, whether a 
legal representative— Purchase prior to decree— 
Rent decree. 

When a person pun'hases a tenure from the 
who was tbe recorded tenant, 
pmi; to a deorcejobtamod for arrears of rent, he 


309^G P C— S 47=(1882— S 244 cl (c) )— 
Representatives — Purchase ftom judgment-debtor 
pending attachment — Appeal . 

A purchaser of property while it is under an 
attachment is representative of the judgment- 
debtor and is entitled to appeal against an order 
passed for sale of property puebased by him 
(19 All 332 ref to.) Kamal Narain v. Sat 
Nafain 2 A Jb i 268. 

810.— 0 P 0 S,47=(1882 S.244)-Repre8entative- 
Purohaser of a putni tenure bound by rent-decree 
against recorded tenant— Landlord and tenant. 

A person, who acquired a puttn tenure at a 
sale in execution of a decree for money against 
thej^nfmdar^ but who dM not get his name regis- 
tered in the landlord’s office, is bound by the 
decree for rent against the record#*d tenant and 
is, therefore, a representative of the judgment- 
debtor within the meaning of S 244. (24 Cal 62 
and 9 0 W N 134, Pol. 6 C W N 128; 12 Cal 468 
not Fol.) Suifendra Narayan Singb v Gopi 
SundariBasi. 9C WN82i^= 

32 Cal 1081. 

Notes.— Ref, 11 C W N 163; 6 C L J 80. 2 0 
L J 369. 

811.-C PC S 47«(1882 s. 244)-Execution of 
decree— Mortgagee under the judgment-debtor— 
Whether representative, 

A mortgagee under the judginent^debtoir is a 
representative of the judgment debtor within the 
meaning of section 244 of the Civil Procedure 
Code. (17 M L J .321 Pol.) Ktikkil Kttr^ifnaga- 
ram Nair v Panoikkat Narayana MmM 

812.— 0 P 0 S 47; 0 21 r90;=(l882 88 Mi and 
311)-Bejwescntative of judgmeot*debtor- Recogni- 
tion by lamltord. 
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C‘P C (1908) S 47=(1882 S 244 -GontdS 

(3) Repi?€sentative— 

When the landlord of an occupancy holding 
obtains a decree against the registered tenant, 
an unregistered transferee of the tenant, is a 
representative of the judgment-debtor within 
the meaning of 8 244 and is entitled to apply for 
setting aside a sale he'd under the decree. 

The appellant purchased an occupancy hold- 
ing at a rent-sale on February 20, 1906. The 
respondent applied, on November 13, to have it 
set aside, and alleged that he purchased it at a 
mortgage sale on November 1 9, 1903. He alleged 
that the landlod had recognised him after the 
purchase by the appellant. 

JSeld^ that the landlord could not at that 
stage recognise the purchase of the respondent, 
so as to prejudice the appellant, and that, if the 
holding was not transferable, the application by 
the respondent should be dismissed, and, if it was 
transferable, the sale should be set aside, as it 
was found that it was vitiated by fraud. (9 0 W 
N X34 and 11 0 W N 312 Fol J. Bhupendra 

Nath Chatterji v. Upcndpa Nath Gangopa- 
dhya S Ind Cas 39- 

S13.-C P C S 47 =Civ Pro Code, 1883, 8 244 
—Purchaser at private sale of interests of raort- ' 
gagor, if entitled to apply.— i 

The purchasers at a private sale of the inter- 
ests of a moatgagor who has obtained a decrte to 
set aside the mortgage decree and the sale m exe- 
cution thereof already obtained by the mortgagee 
are to be regarded as representatives of certain of 
the parties to the suit within the meaning of s. 
814, Civ Pro Code.[24 Cal 62 FollJ.Basudeb Giri 
V. Brojo Mohan Jana 7 C W N 54. 

314— OP 0 S. 47 of 1908 = 8. 344 of 1882— 
person acquiring an interest in property sold 
before the liability under decree application to 
Seti^stde sale-S. 310. — 

Jk person had acquired an interest in the pro- 
perty sold before the judgment-debtor bee ime 
liable under the decree. He made an application 
un(|e^ 8 310A to set aside the sale. He cannot 
aj^p|y bepnqse be is not a representative within 
the mining of s 244 0 P Code. Bungshi l>hat» 
galday v 4«daroath Wondal 1 C if Ilf, I 

i 
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(8) Representative— 

Notes.— Fol: 6 C W N 63., 6 0 W N 67. Rff: 

5 C W N 821 F B 29 Cal I F B; 9 0 W 
*V134; 13 0WN691. 

SIS -- G P C S 47 of 1908 0 21, r 90=1882 Ss 
244, HU —Benami purchase — Sale, setting aside 
of — Beneficiary not a necessary party. In 
a proceeding arising out of an application made 
by a judgment-debtor to have a sale set aside it 
is necessary only to bring before the Court as 
the auction purchaser, the person who is the 
nominal purchaser, and even if the latter is the 
benamidar of another person; it is competent to 
set aside the sale finally and conclusively as 
against the beneficiary, although the benamidar 
only is a party to the proceeding, and notwith- 
standing that the applicant to set aside the sale 
is aware of the benami purchase. Barotin 

Kanta Boee v. Chandra Kanta Ghose. 

6 C W N 706=89 Cal 682. 

316 —CPC S.47 of (1908;— S 232 [ 0 XXI 
r 16]— Decree for possession of immoveable pro- 
perty— Sale of prop«»rty decreed— Right to exe- 
cute decree: — 

If a decree-holder holding a decree for posses- 
sion of immoveable property sells a portion of 
such property, the sale does not, without express 
provision to that ejfieect, give the puchaser any 
right to execute the decree himself. [7 All 107 ref 
to ] Hanaraj Pal y. Nukhraji Kunwar. 
1907 A W N 280; 4 A L J 759; 80 All 28. 

317— G P 0 S. 47 of (1908; =S. 244 of fl88S; 
— Question as to transfer of a decree— purchaser 
of the decree from the decree-holder— Application 
by the transferee of the decree. 

The word ‘representative’ with reference to a 
decree-holder in s, 244 includes the purchi^er of 
a decree from the decree-holder an a«iignn|#pt 
m writing (24 Cal 62; 16 All 483 referred tqj, ipjc 
executing court to which the decree is tranel#||r^ 
can go into the question of the transte 
decree under the provisions of s. 244 fas 
ed by Act VII of 1888. Bwar Baksli SIsear 
v Fatifc Jali. 26 Cal 250. 8 C W N 222, 
Ganga Das Seal y Yakub AH Dol^sMr^ 

27 (M 

Notes t'FoI 27Oal^0;25 Mad 

ML J 474, T^|6 All I f 1 f 3^1 
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(3) RepfescntatiTe— 

818— CP 0— S. 47 (aeOiv. Pio. Code, 1882, of 

g 44 j Puichaser of plaintiff’s interest in suit w 

property, a representative of plaintiff. 8 

C 

Where a plaintiff sold his interest in certain j, 
suit property, the purchaser was his representative 
to the extent of such interest, within the meaning 
of ft. 144, Oiv. Pro. Code. Minakahi Achi v 
Chiiiiiappa Udayan. 24* Mad 689. 

819—0 P 0 (1908)— S. 47 =.8.244— Represen- 
tative of judgment-dehtor— Money-decree— Sale of ^ 

property before attachment by judgment-debtor. ^ 

The judgment-dehtor in a money decree sold ^ 
certain property belonging to him. On the same 
day, the decree-holder applied for execution and 
sometime afterwards attached the property and 
purchased it himself in execution. 

Eeld^ that the first private purchaser was in 
tense a representative of the judgment-debtor, 
inasmuch as the decree which was being executed 
bad no relation to the property, and that his title 
waft superior to that of the subsequent execution 
pnrcbaser.(16 Cal. 355; 24 Cal 62; 1 C WN S6;29 
Cal 8ia,DiBt). KaliKiitnar Bidyaratna v Misiri 
Ian. S Caa 307«15 OWN 711. 

8S0— OPCS 47 of (1908)«S.244 of (1882)— 
Porchftser from some of the judgment-debtors of 
property not affected by decree- Representative of 
jildginent debtor. 

Certain persons, claiming by right of inheritance 
tcO^suedB, N, A, K, and others for possession 
of certain immoveable porperty, and obtained a 
tettee dated in August 1876 for possession of the 
same. In the course of the litigation which ended 
in that decree, 21 purchased certain immoveable 
IffOpefty from B, iV;A,and K. Z was subsequently 
dlsposseased of such property in execution of the 
decree of August 1876. He thereupon sued the 
holders of that decree for possession of the same, 
alleging tnat his vendors had inherited the same 
from D,that it was not affected by that decree, 
and that he had been improperly dispossessed of 
it in execution of that decree. MM by the Court 
that the plaintiff not being the representative of 
any of the parties to the suit in which that decree 
was passed in the sense of s, 244 of the Civil Fro- 
e# 9 fSCod 6 | but being,if hitoaE^^tions w^e true, 
j|l |^yAaft af |roih tho 
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(3) Representative— 

of property not affected by that decree, the suit 
was not barred by the provisions of that section, 
2 All,, 61, distinguished. Observations by Stuart, 
0. J., on his judgment in, All , 388, and on the 
judgment of the full Bench in referring to that 
' judgment. Zanki Lallv JawahirSlflgh 

S All, 04*. 

Notes— Dist: 18 Mad 13. Ref; 24 Cal 62 FB; 
15 Bom 290 






321—0 P 0— S. 47 of (1908J«=S.S44 of(188J) 

For the purposes of p. 244 of the Code of Civil 
Procedure the vendee fcy process of law of the 
rights of a mortgagnr must be regarded as the 
representative of such mortgagor. Janki Prasad 
V Ul-Fat AH. 16 All 284, 14 W N 88. 

Notes— Pol 7 xM L J,89. Ref: 20 Mad 378. 

822—0 P C S. 47 of (1908)=S 244 of (1882). 

I A purchaser of immoveable prop*^rty from a 
judgment-debtor is not a representative of the 
judgment-debtor within the meaning of s. 244 of 
the Code of Civil Procedure, where the decree 
against the judgment-debtor is a simple money 
decree and creah s no charge upon specific pro- 
perty, Madho Das v. Ramji Patak. 

16 All 286, 14 W N 84. 

Notes— Ap: 22 All 243. Ex: 21 All 20. Bel- 
li 0 W N 1133 F B; 9C L J 485; 84 Cal 
964 P B. Disb: 6 C L J 256 P B. Ref: 2S 
Cal 492, 17 All 69:34 All 964 FiB; 19 All 
332;28 All 546 F Br=3 A L JT 266=(1906) 
W N 99; (1904) W N 61, 26 All 447 F B. 
Appl: 3 A L J 611. Fol: 3 A L J 611 « 
(1906) W N 195. 

323— C P C S 1 7 of (1908) =8.244 of (1 882). 

The purchaser by private sale of the rights 
of a judgment-debtor is a representative of such 
judgment-debtor within the meaning of s. 244 
of the Code of Civil Procedure, (W. N. 1894, f 
38) followed. 

Mohan Lai v J wsla^Dei. (1894) 14 W N 14». 

324—0 P C B.47 of (1908) « S.244 of (1882). 

The purchaser of property which is under attach^ 
t raent in execution of a decree is a representstlf e of 
* the judgmeni-debtor under that deer®© Withhi thig 
, meaning of % i4 of tfea Code o| CMl Pk^cod^o. 

\ 1 A peison to wVom s. 244 ol the Code of , Cwil 

"-i!' 
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(3) Repfesentative— 

Procedure applies cannot avoid the application 
of that section by filing his ob3ection under s. 
2^8 of the Code of Civil Procedure. (17 All 245 
ahd 7 All 478 referred to.) Lalji^Mal v Hand 

Kish ore 
19 All 332 17 W N 73. 

See also Ram Chaifour* v Bechti Bhagat. 

7 All 641. 5 WN 90. 

Behari Lai v Ganpat Rai. 

10 All 1, 7 W N 2S8. 

Ghtilam Thatoii? y Dwarka Prasad. 

18 All 36, 15 W K 149. 

Bastiram v Fattu. 

8 All 156, 6 W N 37. 

Notes:— Ap; 28 Gal 492. Fol, 21 All 20. Appl 
2 0 LJ 265 Kef; 2 ALJ66;I1CWN 
163; 26 All 447 F B, 407 FB 1904 W K 
61, 74; 6 CL J 80. 

325—0 P 0 S. 47 a=(1882 S 244) — Application 
in execution— High tfal representative of party to 
the decree and of estate — Purchaser from the 
Judgment-debtor. 

Plaintiffs obtained, in a suit based on a mort- 
gage, a decree against the property of one S, 
deceased. Thai suit was brought against an al- 
leged adopted son of S, and two widows of S’s 
father. One of the widows died after suit. The 
widows would have represented the estate if the 
alleged adoption had failed. In execution plain- 
tiffs purchased a portion of the lands and applied 
for delivery of possession. They were resisted 
by a third person, who allegpd himself to be the 
nearest reversioner to the estate and to he in 
possession in his own right, because S himself 
was said to have been adopted by his father in 
conjunction only with the deceased widow and 
because the surviving widow had under such cir- 
cumstances, no interest in the estate at all. He 
also relied on a release dehd, alleged to have been 
executed in his favour by the survivor of the two 
widows, who were defendants in the suit. The 
lower Court dismissed the application for deli- 
very of possession. Hence the present appeal. 

There was a preliminary objection to the effect 

that no appeal lay. JffeJd, (1) that, if the obiec- 
br had inherited the estate on the death of the 
l^eceased widow, he would be the person entitled 
lo represent the estate; ( 2 ) if, on the other 
ilnd^ the surviving widow were m possession 
m the adoptive mother of S, even then the oh- 

P C.G 105 


CPC (1908) S.47(=1882 S.244) -Oontd 

(3) Representative— CoTif/f. 
jector must be a person claiming from the sur- 
viving widow, who was one of the parties to the 
snit. In either view, the objector was a ‘ repre- 
sentative’ within the meaning of S. 244 and the 
matter must be dealt with and decided in exe- 
cution-proceedings only. The appeal therefore, 
did he. (25 Mad 529, List:) Siv^rama Sastrlal 
V. Sotnasundara Mudali, 28 Mad 119. 

326— 0 P C S. 47 (1908)=S. 244 (1882). 

Seldi that the purchaser of property which 

is at the time of the purchase under attachment 
in execution of a decree is a representative of the 
judgment-debtor. ( 19 All 332 followed. 16 All 
386 explained Gtii* Prasada v. Ram Lai, 
18 W N 160«21 All 20. 

Notes — Ap; 28 Cal 492. Kef.* 11 0 W N 163; 
(1904; W N 61, 26 All 447 F B; 5 0 L 
J80. 

{ 4 ) Reversioners. 

327— 0 PCS. 47=(Act XIY of 1882 S. 244) 
— Reversioners of a Hindu — "Decree against th<^ 
widow — Whether representatives of judgment- 
debtor. 

A decree for sale upon a mortgage of the 
husband’s property was passed against a Hindu 
widow. Sbe died before execution, and the 
decree-holders applied to bring the reversioners 
of the husband on the record. 

The reversioners objected on the ground that 
they were not the representatives of the widow. 
Held^ that it is the duty of the Court to stay exe- 
cution until the question so raised is decided by 
a separate suit or to itself determine the ques- 
tion. If it decides that they are not the repre- 
sentatives of the 3udgment-debtor, it should re- 
jec*” the application. Khtiman Singh vMakhan 
Singh, 5 A L J 550-1908 A W N 93. 

328— 0 PCS. 47 = (1882 S. 244)— Reversion- 
ers— Competency to object in execution. 

A decree was passed against a Hindu widow. 
On her death the reversioners to her husband 
were made parties to the decree. They object- 
ed to the execution on th<^ ground that the debt 
was contracted without legal necessity. Their 
objections were overruled and they filed the pre- 
sent suit Seld^ that the suit was not barre^d by 
the provisions of 8- 244 Civil Procedure Oodfe, 
basmuch as they could no# contend in execution 
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(3) Repfcseotative— 

proceedings tliat the mortgagor was not compe- 
tent to make the mortgage. (21 All 277, Fol:) 

Jagarnatli Singh v. Shiv Ghtilam Singh, 

5 A L J 745=31 AH 45«r A W N 1908, 
288=1 Ind Cas704. 

Notes:— Bnt see the provisions of S. 47 of 
the new Code. 

(5} Heir, 

829- 0 P OS, 47 (1908), 0. XXI, rr. 58, 
=0iv. Pro. Code, 1882, s<». 2l4, 278, 283 )- 

Execution of decree — Execution against lepre- 
sentative of deceased judgment-debtor — Objec- 
tions— Appeal— Appeal heard without jurisdic- 
tion — Revisi on . — 

In execution of a decree against the plaintiffs 
as represeni stives of the deceased judgment-deb- 
tor,^ certain prope^’ty was attached as belonging 
to the judgment-debtor. The plaintiffs’ objec- 
tion to the effect that the property belonged to 
them having been disallowed and their appeal 
against the order rejecting their claim dismissed, 
they brought a fresh suit foi damages for wrong- 
ful attachment in the Court of a Munsiff having 
Small Cause Court powers. The suit was 
also dismissed The District Judge, being of 
opinion that, since no suit lay, he was compe- 
tent to hear an appeal against the order of dis- 
missal, entertained an appeal made to him by 
the plaintiffs nnd affirmed the order of dismissal. 
On revision, it was contended that the Distiict 
Judge s not competent to hear the appeal and 
that the suit was improperly dismissed, 
tbit under the provisions of s. 244 of the Civ, 
Tw- Co^le^ the plaintiffs being representatives of 
the Judgment-debtor and not third parties, were 
precluded from bringing a separate suit to esta- 
blish their title to the property attached by the 
decrOe-h older, Ueld^ also, that the order of the 
District Judge being right on the merits, no in- 
terference in revision was necessary, although he 
had no jurisdiction to entertain the appeal. 
(86 P R 1902, F B, 8 0 22 P L R 1902. F B, Fob) 
Mihan Singh v. Sri Ram, 73 P L R 1904. 

830- 0 P C B, 47 (1908)®S.244 (1882) 
—Decree against Mitakshara father— Execution 
against property in son’s hands on father’s death, 

iVr Owrl^m (Harington and 0eidt* JJ«| di«* 

lentfng),— on tbe of a, WMp'Ny ef » 
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(3) Representative— . 

joint Mitakshara family against whom a decree 
for money has been passed his son is brought 
the record as his legal representative, the cLues- 
tion of the liability of the ancestral property, 
which the son acquires by survivorship, for the 
debt covered by the decree, may be determined 
m the exeeution proceedings, and a separate suit 
is not necessary. Meaning of the expression., 
“legal representative” discussed. Amar 

Chandra Kundti v. Sehak Chand Chowdhr j 
(F B), 11 C W N 593=5 C L J 491^. 

I 

Notes* — But now defined in S. 2 cl. 11. ^ 

831—0 P 0 S. 47 of (1908)=S. 244 of (188|) 
— Civil Procedure Code, ss. 278-288 — Question 
of Court executing decree — Separate suit— “ Re- 
presentative” of judgment-debtor.— 

The decree-holder under a deciee for enforce- 
ment of lien against the zamindari rights and 
interests of K applied for execution by attach- 
ment and sale of certain shares, one of which 
was recorded in the khewat in the name of E, 
and two others in the name of B, his brother’! 
widow. 1 he shares having been attached, the 
judgment-debtor died, and J, his brother, and L, 
his son, were substituted as his representatives. 
In execution of the decree, only the share which 
had stood recorded in the name of the deceased 
judgment-debtor, and which was in possession 
of J and L as his representatives, was sold; and 
the decree- holder then applied for sale of the 
other shares which had been attached. To this 
B objected under s, 281 of the Civil Procedure 
Code, claiming to be the owner of the shares in 
question. Before the hearing of her objection 
she died, and L applied to have his name brought 
upon the record in her place for the purpose of 
supporting the objections. An order having been 
passed disallowing the objections which had 
been filed by B, L applied to the High Court. A 
prebminaiy obj'^ction was taken on behalf of the 
decree-holder to the hearing of the appeal on the 
ground that, as the first Court’s order related to 
L’s claim as the heir of B to have the shares en- 
tered in her name released from attachment, it 
must be regarded as passed ifnder s. 281 af the 
Civil Procedure Code, and as conclusive, subject 
to B’s bringing a suit to establish hip tight. On 
the othei side it was contend^jd lhat| h hel^ tie 
represeutmtive of lb® deceased 
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passed under s. 244 of the Code, and the appeal 
would therefore lie. Held^ that the preliminary 
objection must prevail, and the first Court’s order 
must be legrarded as passed under s. 281, and not 
under s. 244 of the Code, inasmuch as L’s claim 
which was rejected by it, was nothing more than 
to come in as B’s representative for the purpose 
of supporting her objections; and it was in right 
of a third person, whose interest he asserted' to 
have passed to him, that he prayed admission to 
t^e proceedings, and his character was wholly 
^ distinct from that he filled as the legal repre- 

1 1 sentative of his deceased father. Because L hap- 

pened, for the purpose of the execution proceed- 
ing, to be his father’s legal representative, and 
to be liable to satisfy the decree to the extent of 
any assets which might have come to his hands, 
it did not follow that any rights claimed by him 
through a third person must b« dealt with, and 
I could only be dealt with, between him and the 

decree-holder in the execution-proceedings (11 B 
L R 149, 7 All 547, 7 AH 733, 2 All 752, 7 All 36, 
and 6 Oal 777, referred to ). 

Bahori Lai v. Gauri Sahai, H All 626. 

Notes:— Fol; 23 Mad 195 F B. Diss: 16 Oal 
603; 12 All 73; 313 F B Bef: 15 Cal 437; 
16 Oal 1; 23 Bom 237. 


832—0 P 0 S. 47 of (1908) = S. 244 of (1882) 
— Decree against a party who represented the 
deceased, — 

In 1875 a decree was passed against N who 
represented L who died while the suit was pend- 
ing, holding N liable to the extent of the assets 
of L in the bands of N. In 1879 the decree- 
holder applied for execution of decree who got 
an order and attached the lands of N without 
proving that the property attached belonged to 
L. N objected but the Munsif dismissed bis 
claim asking him to bring a regular suit.The pro- 
perty attached was brought by A B. N applied 
to the successor of the Munsif for the review of 
the judgment failing which he filed a suit in 1880 
against A B «Sc the decree-holder. Beld, that as 
N was a party to suit in 1875, S. 244 bars a se- 
parate suit. Arundadhi v. Natesba, 

5 Mad 391. 

Fetes:— Fol: 16 Call; 9 Bom 458. Dist: 9 
^ Mad 80. Bef: 15 Oal 437; 7 Mad 255, 12 
Mad 387; 8 All 626. 
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833—0 P 0 b. 47 of (1908) *S. 244 of (1882) 
— Deceased judgment-debtor— Execution against 
a person not the legal representative. — 

The defendants, along with one N and 0, had 
brought a suit against one A in the Civil Court 
at Peshawar m the Pun jab, and obtained a decree, 
on the 23rd July 1878 for Bs 3,05,646-12-0. In 
1881 application for transfer of the decree to the 
Court at Moradabad for execution was made, 
and it vras granted, but no steps were taken 
thereupon. On the 12th June 1883, A died. On 
the 30th April 1884, the defendants again applied 
to the Court at Peshawar, treating their judg- 
ment-debtor as being then alive, for a fresh certi- 
ficate to execute their decree in the Moradabad 
district, and obtained it. On the 20th August 
1885, they made an application to the District 
Judge of Moradabad for execution of their decree, 
and in it, it was stated that the application was 
‘‘for execution against Adiudhia Prasad and after 
his death against Angan hal, his own brother, 
and Durga Kuar, widow, and Lachman Prasad 
and others, sons of Ajudhia Prasad, residents of 
Kundarki, and the said Angan Lai, at present 
residing at Umballa and employed in the Com- 
missariat-Transport Department, judgment-beb- 
tors”. It was further stated that “the judgment- 
debtor was dead, and his heirs are living and in 
possession of his estate, and Angan Lai himself 
has realized Bs. 9,637-4-9 due to the deceased 
judgment-debtor from the Commissariat Depart- 
ment of Calcutta and appropriated the same; 
therefore to that extent the person of the said 
Angan Lai was liable.” Notification of this ap- 
plication was issued to Angan Lai as also to the 
other persons named therein. Angan Lai object- 
ed to the application as against him, stating that, 
although he was the brother of A, deceased, yet 
he always lived separate and carried on business 
separately; and that there was no connection or 
partnership between him and the deceased judg- 
ment-debtor, and that he had no property of the 
deceased in his possession. Further, that as A 
left issue, it was wrong to call him an heir to A, 
and take out execution process against him. In 
reply to these objections, the judgment-creditors 
(defendants) did not contend that Angan Lai was 
the legal representative of the deceased judgment- 
debtor, but treated him as a person in possession 
of a sum of money belonging to the deceased, and, 
therefore, liable to the extent of the sum so re- 
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ceived by him. The Subordinate -Tadge, bolding 
that Angan Lai was the brother of the deceased 
and had realized the amount of the Commissariat 
Office, which he faiM to prove that he paid to 
the deceased, ordered execution to proceed aga- 
inst him. Angan Lai then instituted this suit 
to set aside the order of the Subordinate Judge. 

It was contended that the proceedings of the 
Subordinate Judge were held under s. 244 of the 
Oode, and, therefore, no separate suit would lie. 
Meldi that the contention must fail, as the Sub- 
ordinate Judge never treated the proceedings in 
execution against Angan Lai upon the footing 
that he was the legal representative of the decea- 
sed judgment-debtor. SIA241, and3 C L E 
437, were referred to. Angan Lai v. Gudan Mai, 

10 All 479. 

334-0. P. 0. S. 47 of (1908)=S. 344 of (1882) 
—Legal representative of a deceased decree-hold- 
er — Eepresentatives — Revision 

The Code of Civil Procedure contains no pro- 
vision under which a representative of a deceased 
decree-holder can have his name entered on the 
record when nothing remains to be done under 
the decree beyond its execution. 

An order refusing to such a representative bis 
claim to continue the execution proceedings, can- 
not be interfered with by way of revision, but is 
open to appeal under S. 244 of the Oode of Civil 
Procedure. Jeshankai* v Panday a Fulia. 

2 Bom L R 887. 

335—0 P C S. 17 of (1908)=S. 244 of (1882) 
—Parties to suit — Representatives. 

jfiTeW, that a person claiming to he the repre- 
sentative of a deceased decree-holder for purposes 
of executing the decree in favour of the heirs 
and who has been recognized by the Court as a 
petitioner, but has not been recognized as the 
representative of the deceased decree -holder, the 
Court having refused to permit him to execute 
the decree, unless and until he has established 
hia representative title in a regular suit, is not 
a “representative” within the meaning of clause 
(c), of S. 244 of the Civil Procedure Code. 

The only legitimate construction of the ex- 
pression in the above clause “questions arising 
between the parties to the suit in which the de- 
cree was passed Or their representatives” is 
one which restricte it to tepMentatives 


P 2 (1908) S 47=(1882 S.244) -Gvntd* 

(3) Representative— 

admitted as such on the record, and neither “par- 
ties” nor “representatives” includes persons who 
claim to be but are not admitted in the record to 
be parties or representatives, as the case may be. 
Nihal Singh v Chait Singh. 97 R 1887 . 

336—0 P 0 S.47 of (1908)«S.P44 of (1882)— 
Execution of Decree, questions to he determined 
in — Separate suit relating to property sold in exe- 
cution — Legal representative. 

A Hindu widow, having only a life interest 
in her husband’s property, mortgaged a portion of it 
to the appellant for a certain sum of money. The 
appellant brought a suit against her to recover 
the mortgage money by sale of the mortgaged 
property. To this suit, on her death during the 
proceedings, the respondents were made defen- 
dants, as her legal representatives. A decree was 
■ passed against these defendants to be satisfied 
out of the deceased widow’s personal estate in 
their hands. In execution of this decree a por- 
tion of the mortgaged property was sold by auc- 
tion and purchased by the appellant. The res- 
pondent brought a suit against the appellant for 
possession of the property purchased by him at 
the auction sale, on the allegation that it did not 
form part of the widow’s estate but belonged to 
the estate of her husband. S^eldy that the appel- 
lant was entitled to retain the property purchas- 
ed by him. Whether the property formed part 
of the widow’s estate or belonged to the estate of 
of her husband was a question which ought to 
have been decided in execution, and could not 
be made the subiect of a separate suit by the res- 
pondents. The provisions of s, 244, Civil Proce- 
dure Code, make no distinction in this respect 
between representatives brought on the record be- 
fore and representatives brought on the record after 
decree. Gajadhar Parshad v Amhika Sahai. 

Supp, 1 0 C 60 Folloveed inS 0 C 405. 

(6) Manager 

337- C P 0 S. 47 of rH)08)=S. 244 of(1882). 
The manager of a Hansthan can dispute the vali- 
dity of the decree (made in the time of the pre- 
vious manager) in execution proceedings without 
being obliged to bring a separate suit. 

Venubai v Dhondo. 1892 P J 250. 

I 

(7) Kaitoavan. 

338- 0 P 0. 0. 21^ 58^(1880 fs344, 



f 


1673 DESAI’S OBNT. CIVIL DIGEST 1811-1912. 1674 



CPC (1908) S.47=(1882 S.244) -Gontd, 

(3) Representative— 

278) — Parties — Decree against Karnavan —Objec- 
tion to execution by members of tarwaci, 

A (iecree against a karnavan in bis represent- 
ative capacity binds all the members of his tar- 
wad; and consequently tho<^e other members are 
all constructively parties to the suit, -notwith- 
standing that some of the members claim the 
attachment of property adversely to others. An 
objection by them to the attachment of property 
falls under S. 244 and not under S. 278. 

Mathu Atnma v Etinnat Chertikot. 

17 M L J 377«30 Mad 215. 

(8) Co-sharcr. 

339 — CPC S. 47 — “Representative’’ — Un- 
recorded co-sharer, if representative of record- 
ed co-sharer — Bengal Tenancy Act ( VIII of 
1882 ), 8. 173, order under, when appealable. 

An unrecorded co-sharer in a tenancy sold in 
execution of a rent decree against the recorded 
co-share is not a represent aHve of the recorded 
CO -sharer within s. 47 Of the Code (9 0 W N 
lt4, Ref.). It cannot be laid down generally that 
an order under s. 173 of th« Bengal Tenancy Act 
is in no case appealable. Whether an appeal 
will lie or not will depend upon whether the 
question relates to the execution of tne decree 
and whether it is between the parties to the 
original suit or their representatives so as to 
bring the order under s. 47. Civ. Pro, Code. 
Sreematty Joy Tara v Rran Erlsto Seal. 

15 C W N 512. 

(9) Ijardar. 

840—0 P C 8.47 =*0882) S.244 cl (c)-Represen- 
tative — Parties etc — Ijardar of judgment-debtor 
is legal representative — Eight of suit. 

(1) An Ijardar of a property of the ]udgment- 
debtor is his representative within the meaning 
of S. 244, 0 P o. (2) A suit by a decree-holder 
against the judgment-debtor and his Ijardar for 
a declaration that the ijara wf>s null and void is 
not maintainable as that is a question which 
should be decided by the Court executing the de- 
cree. (19 All 332, 16 All 286; 21 All 20; 24 Cal 63 
ref. to.). Mathewson v Gobardhan Tribedi. 

5 C W N 654»28 Cal 492. 

Notesj— Ref: 17 M L J 321. 


CPC (1908) 5.47=71882 S 244)Con«rf 

(3) R epresentati VC— Contd. 

(10) Bcnamidar. 

841—0 PCS. 47 *=(1882) Civil Procedure Code 
S. 244— ‘Representative,’ who is — Beneficial 
owner. 

A person for whom the predecessor of the 
judgment-debtors was the henamidai' and who is 
therefore really interested in protecting the pro- 
perty, is a ‘representative’ of the judgment-deb- 
tors within the meaning of section 244 of the Civil 
Procedure Code. Shibkumar Lai Panday v 
Maidhur Gazi. 7 C L J 299. 

(11) Attaching creditors. 

342— C P 0 S. 47 of (1908)«S. 244 of (1882) 
— Decree-holder’s representative — Attachment of 
aidecree-Ss. 273. 

A person attaching a decree is a representa- 
tive of the decree-holder and is entitled to enforce 
execution of the decree which he has attached. 
When the court which passed the decree and the 
court which executes it is the same it has jurisdic- 
tion to execute the attached decree on the attach- 
ing crecitor’s application. Peary Mohun 

Chowdhry v Romcsh Chundcr Nundy. 

15 Cal 871. 

Notes:— Ap: 24 Cal 778 ; 17 Mad 68 ; 17 All 
426. Fol: 16 Mad 20 ; 3 M L J 3ll; 6 C L 
J 141. Ref; 11 0 W N 433; 6 0 L J 437. 

343- 0 PCS 47 =(1882 8. 244)-Repre8entativ« 
—Person attaching decree. 

A person attaching a decree is a representa- 
tive of the decree-holder. (16 Cal 371 foil.) 

Brojo Nath Saha v Gaya Sundari Bassya. 

6 CLJ141. 

344— C PCS. 47; O. 21 r. 18=(1882 8.144)— 
An attaching creditor, representative of the de- 
cree-holder. 

An attaching creditor becomes the representa- 
tive of the decr#»e-holder for the purposes of s. 
244 of the Code and any order passed In execu- 
tion as between him and the judgment-debtor, is 
therefore open to appeal. (28 Mad 473 over; 24 
Mad 412 Fol: 16 Mad 20 Fol.) Krilhnim y 
Yenkatapathi Chetti. 5^9 Mad 318. 

(12) Official assignee. 

345- 0 P 0 S 47 of (1908)»S. 344 of (1882)- 
A suit for pre-emption was decreed conditionally 
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(3) Representative— 

on the plaintiff paying Bs. 1,596. He paid the 

amount, and it was certified under s. 168 of the 
code of Civil Procedure, bubseqnently the de- 
cree was modified on appeal by increasing the 
amount which the plaintiff was required to pay 
as the condition of pre-emption. He failed to 
pay the additional amount, and the suit conse- 
quenty stood dismissed. His assignee brought 
a suit to recover the Es. 1,596 paid by him under 
the original decree. Held that the suit was bar- 
red by 8. m of the Code of Civil Procedure 

Itlitir Das V Koji Ram. 10 All S54., 

8 W N 57. 

Notcs.-Eef. W N (im) 188. 

34,6— 0 P 0— S. 47 of 1908=8.244, 1882— 
Statute 11 and 12 Vic-Insolvency proceedings. 


A decree-holder having attached the property 
of his judgment-debtor in execution of the decree 
obtained an order for sale of the attached pro- 
perty. Prior to sale the judgment-debtors made 
an application to be declared insolvents, and ob- 
tained an order under Statute II and 12, Vie. Ob 
21. S. 7, by which their property was vested in 
the Official Assignee. An application was then 
msde by the Official Assignee to the Court in 
Which the execution of the decree was pending 
for the release of the property from attach- 
ment, and that the property might be made over 
to him. The Court dismissed the application. 
On appealthe District Judge reversed the first 
Osurt’s order. Beld that the matter did not 
e©me before the Court of first instance under s. 
49 of Statute 11 and 12, Vic Ch 21 inasmuch as 
thaifseotion refers to cases where the insolvent’s 
sch^ule had been filed and to debts or demands 
admitted therein and in the present ease no 
•chedule had been filed at the time of the Official 
Assignee’s application . and the Court could there- 
fore only entertain the application under the pro- 
visions of Civil Procedure Code relating to the 
execution of decrees. jBreZ<^,that the Official 
Assignee could not be held to he a representative 
of the judgment debtors within the meaning of 
s. 244 of the Code of Civil Pmcedure, and his ap- 
plication was not one relating to the execution, 
discharge or satisfaction of the decree. MHd 
that the Court of first instance had only jurisdic- 
' tiqn M the matter under s. 278 of the Oo^e, and 
difinoaftd of it under that section and tiat the 


iC P C (1908) S.47=(1882 S.2U>Gont^. 

(3; Representative— Oon-M. 

DiatriotJuagehad no jurisdiotion to e^rtein 
the appeal. Kashi Prasad v MiUw- 

7 All 752, SOWN 166. 

Notes:— Diss; 28 Oal 419. Ap. 16 Cal 603. Bef: 
22 Oal 269 ; 21 Bom 206 ; 30 All 486= 
(1908) W N 203 = .6 A L J 663. 

34,7—0 PO S. 47, O. 21 i. 16, =(Aot 
XIV of 1882— Ss 2.42, 244)— Assignee — Bepre- 
sentative — Decree-holder. 

Where an application made by the assignee of 
a decree under s. 282 of the Code of Civil Proce- 
dure, 18S2, is objected by a Court, the assignee’s 
remedy lies in an appeal from the order of rejec- 
tion under s SU of the Code of Civil Procedure, 
and not in a suit for a declaration that he is the 
assignee of the decree, and as such competent to 
execute the same. The transferee of a decree, 
is a representative of the decree-holder within 
the meaning of that s. f/im the decree. (16 All 

483 Ref.) Bndhan Singh v Salig Ram. 

1 AL J 61. 


348. -0 P C 8 47, 0 XXI r. 68=( Civ Pro. 
Code 1882, ss. 244, 278)— Assignment of decree 
—Subsequent attachment of decree so assigned 
- Frame of petition objecting to ^ attachment. 

After the assignment of adecree for value, the 
decree was attached in (execution of a decree ob- 
tained against the assignor. The assignee applied 
for release of the property under s. 278 of the 
Code. Eeld, that as the -assignee was neither a 
party nor a representative of a party, the claim 
by him to the attachment was rightly framed 
under s 278. He could not invoke s. 244 of the 
Code in support of his claim. Vcnkatasiihha 
Naidu V. W D Smith, 

10 MLJ116. 

349. — C PCS, 47— (1882 S. 244)--Insolven- 

cy Act (11 & »2 Vic 0 21),— Insolvency Procee- 
dings-Vesting order-Pnor attachment— Priority 
of claira-Attacbing creditor and official assignee 
—Civil Procedure Code Act (XI Y of 1882), S. 
244- Official assignee, whether representativh^ 
of Judgment-debtor— Appeal. , 

Where the objection of the Official Assignee 
was that the property attai^hed, belong- 

• ing iio the ju^gmenWt^ljeri 
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(3) 'RepTeseiitRtiY&—Gontd, 
sold in execution of the decree by reason of a 
vesting order passed in the insolvency proceed- 
ings. Semble: That the Official Assignee was a re- 
presentative of the judgment-debtor within the 
meaning of S. 244 C P 0 (7 All 752, 21 Bom 205 
ref to.)— Mitter v Lakimoni Debi. 

SOWN 761*28 Cal 419, 

S50.--C PO S. 47= (1882 S. 244)— Kepresen- 
tative— Official Assignee-Disallowance of claim of 
Official Assignee tol have proceeds of sale in exe- 
cution of decree against insolvent judgment-deb- 
tor paid to him- Appeal: 

JSeld^ that the Official Assignee not being the 
repi’esentative of an insolvent judgment-debtor 
no appeal would lie against this dis-allowance of 
his claim to have the proceeds of a sale in exe- 
cution of a decree against insolvent judgment- 
debtor paid over to him. (7 All 762: 21 Bom 206 
and 22 Cal 259 ref. to.) The Official Assignee 
V Hazari Lai. 

1908 AWN 203*80 All 486. 

351.— C PCS. 47 *(1882 S 244)— Application 
lor payment of sale proceeds to offieial asaignee- 
Not an application in execution — Appeal 

An official assignee is not a representative of 
the judgment-debtor within the meaning of sec- 
tion 244, Civ. Pro. Code. An application for pay- 
ment of money to him of the proceeds of sale is 
not an application for execution, discharge or sat- 
isfaction of the decree and no appeal lies against 
an order rejecting that^ application. (7 All 752 
Foil; 21 Bom 206; 22 Cal 269 Ref) Grey v. 
Hazari lal. 5 A L J 553*1908 AWN 203. 

(13) Transferee 

352 — U P 0 S. 47 *S. 244.— Transfer of de- 
cree by operation of law — Representative of ori- 
ginal decree-holder-Right to appeal against order 
refusing execution. 

It died in May 1869, leaving his 
property to his executors in trust 
for the appellant P, and he directed that 
the property should be assigned by them to the 
appellant as soon as he came of age. In August 
1868, the executors filed this suit agaiust L as 
pp^nager of c^ri^ip Japded property belonpni ^ 


CPC (1908) S 47=(1882 S.2AA)-Contd 

(8) Repr c sentative— Contd, 

the Hallai Bhattia caste, and known as Mahajan 
Wadi to recover ceitain loans made by them as 
executors toffim as manager of the said Wadi. On 
the nth May 1870, while this suit was pending, 
the executors assigned all the property of their 
testator to the appellant P. By the deed of assign- 
ment they assigned to him inter alia^ “all move- 
able property, debts, claims, and things in action 
whatsoever vested in them as such executors.” No 
steps were taken, subsequently to this assignment, 
to make the assignee P a party to the suit, which 
proceeded without amendment. On the 23rd Janu- 
ary 1873, a decree was passed for the plaintiifs on 
the record for Rs 51,272-13-5, and it was declared 
that the said sum should be a first charge on the 
rents and income of the said Wadi. Subsequently 
to this decree, L opened an account in the name 
of the appellant P, and from time to time made 
payments to him on account of the decree. The 
last of these payments was made on the 19th 
November 1884. None of these payments were 
certified to the Court. In 1885 the respondent V 
was appointed to the office of manager of the Ha- 
llai Bhattia caste in the place of iS, the original 
defendant m the suit. On the 4th January 1886, 
his attorneys wrote to the appellant’s attorneys 
offering to pay the appellant the balance due to 
him under the decree. Subsequently, however, he 
refused to make any payment to the appellant, 
whereupon th6 appellant applied for execution of 
the decree against him as manager of the said 
Wadi. He claimed to he a transferee of the decree 
under s. 232 of the Civil Procedure Code (Act 
XIV of 1882 ). His application was refused by 
the Judge in Chambers. Held that the appellant 
was a transferee of the decree within the mean- 
ing of s 232 of the Civil Procedure Code. The de- 
cree had been txansferred to him “by operation of 
law. ” As such, he was entitled to sue out execut- 
ion and was to be regarded as the re- 
presentative of the original decree-hol 
der within the meaning of cl (c)ot s. 244 of 
the Civil Procedure Code, and had a right of ap- 
peal against the order of the Judge in Chambers 
refusing execution. Purmanandas Jiwandaa 
V Vallabdas Walji, 

11 Bom; 506. 


Notes.— Fol 21 Bom 122', 16 AU 483. Ref | 
Poff I, p 887; I 
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(3) Represcotatiye— 

853-0 P OB. 47 of (1908)=:S.244 of (1882)- 

AmendmeBt Act VIl of 1888— Application by 
transferee from legal representative— Transferee 
and legal representative— Administrator of estate. 

A transferee under s 232 is a representative 
of tbe decree-holder under s. 244 cl. (c) and the 
term includes subsequent transf^^rees as well as 
the purchasers directly from the decree-holder. 
(26 Cal 260 and 16 All 483 foPowed.) Ganga Das 
Seal V Yakub AU Dobashi. 27 Cal 670. 

854.— C V 0 (^1908)— S.47— “Kepresentative’* 
—Simple money decree— Attachment — Trans- 
feree from judgment-dc^btor— Separate suit-Fra- 
udulent transfer— Husband gifting all his proper- 
ty to wife— Decree under execution. 

Beld that a transferee of a judgment-debtor’s 
property is not a representative of the judgment 
debtor for the purpose of executing a simple 
money decree; consequently, an objection by 
such a person to the attachment of prperty does 
not fall under 8A1 of the OP Code, and a sepa- 
rate suit is maintainable by the decree-holder 
I! the objection of the transferee is allowed. 
(16 AU 286 Fol. 24 Oal 62 = 1 0 W N 36; 26 Oal 
160; SOWN 222; 29 Cal 81S; 32 Oal 1031 ; 9 C 
W N 824 Dist). Mussammat Bhamaphtil 
De^vRai Sahib Harbakah Singh, 

113PWR1912. 

355.— CP 0—8,47 C1908; = Ss. 244, .311— 
—Transfer of pending execution case— Sale held 
irregularly— No application by judgment-debtor 
to set aside sale— Transferee of judgment-debtor 
whether competent to question sale. 

13 Ind Cas 542. 

856 ,— CP0S,47-0 21 r 16= (1882, Ss. 
244 SE2)— Transferee of decree— Transferee of 
portion of decree, no transferre:— A person who 
acquires a partial interest in the rights created 
by tbe decree is not entitled to be recognized as 
the transferee of the decree under s. 232. The 
assignee's right is only by separate suit and not 
by execution. Pastipathy Ayyar v Kothan- 
darama Ayyar. 28 Mad 64. 

S57.-C P P O S 47 (244)— Representative. 
A transferee of a decree is the representative of 
tha decree-holder soon after assiernraent even 
before recognition of the transfer by Court, 
^dagopa Chari t Raghunatha Ohariar, 

(1909) 33 Mad 62* 
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(3) Representative— 

358— 0 P 0 8. 47 = 8, 244— Representatives 
of transferor of decree— Application for substitu- 
tion of names by transferees— Non-registration 
of transfer. 

The holders of a decree for the sale of mortga- 
ged property transferred the same to M by instru- 
ments which were registered at a place where a 
small portion only of the property was situate. 
Subsequently, M transferred the decree to other 
persons, and the co-transferors applied under s. 
232 of the Civil Procedure Code to have their 
names substituted for those of the original decree 
holders. The judgment-debtor opposed the app- 
lication on the grounds that his name had not 
been substituted for those of tbe original decree- 
holders, who had transferred to him, and that the 
transfers to 3/ were inoperative, as the instru- 
ments of transfer had not been registered at the 
place where the substantial portion of the mort- 
gaged property was situate, in accordance with 
8. 20 of the Registration Act of 1877, It appeared 
that no notice had been issued to 3/ under s. 232 
of the Civil Procedure Code, that he was dead, 
and that his legal representativef had not been 
cited as required by law. The application was 
allowed by tbe Courts below. Jffeld that the 
matter involved questions arising beween the 
parties to the decree, or their representatives, 
within the meaning of s. 244 (c) of the Code, and 
that the order allowing the application was there- 
fore a decree within the definition of a. 2, and 

was appealable as such. Gulzari Lai v Daya 
Ram 9 AH 46. 

Notes.— Ref: 16 Ail 483. 

859-0 PCS. 47; (1908)— (=Oiv Pro 
Code, 1882, s. 2^4) — Execution of decree— Repre- 
sentative of a party to the suit— Transfer of pro- 
perty before attachment. 

The transferee of property, which at the time 
is not attached, does not, on the subsequent pass- 
ing of a money-decree against the transferor, be- 
come a representative of such transferor, within 
the meaning of s, 24+ of tbe Code of Civil Proce- 
dure. (16 All 286 Pol: 19 All 3J2,2l All 20 Dist.) 

Sheo Ktinwar r Elahi Bakah 

f i^K(19Q0),1D7. 
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(8) lepfeseatative— 

360—0 P 0 S. 47 (=Oiv Pro Code, 1882, s. 
2^4)-— Execution of decree— Representative of 
party to the suit. 

Meld that a mortgagee, who has purchased the 
mortgaged property at a sale in execution of the 
decree on the mortgage, is not the representative 
of the mortgagor so as to entitle him to come in 
under s. 244 of the Code of Civil Procedure, and 
object to the execution of the decree of another 
mortgagee against the same mortgaged property. 

I (17 All 222 Raf,) BaMeo Pj?asad v Madan 

Mohan LaL AWN 1900,42. 

(14) Mojptgagee. 

861 0 P C S. 47 of 1908 =S. 244— Represen- 
tative of a party to the suit— Second mortgagee 
taking a mortgage during the pendency of a suit 
on the first mortgage. 

that a second mortgagee who takes his 
mortgage during the pendency of a suit on the 
first mortgage is a representative of the mortgagor 
within the meaning of s. 244 of the Code of Civil 
Procedure, (16 All 286, referred to.) Sheo 
Kai*aia v Ghtinni Lai. 22 A II 248 

862-C P 0 S. 47 (1908)-S. 244-Mortgage 
-Money-decree by mortgage-Execution-Sale 
of mortgaged Property-Purchase by mortgagee 
at the sale-Mortgagor’s remedy.l4 Bom L R 254 

^ 863— OP 0— S. 47— ‘Representatives,’ who 
are— Decree binding endowed property— Judg- 
ment*debtor, no interest in property— if 
can object to execution. 14 C L J 337 

364-C P 0 S.47=S.2ii. Person acquiring interest 
before the liabily of the indgment-debtor arises 
is not a representative. 

j A person who had acquired an interest in 

property sold in execution of a decree, before the 
judgment-debtor became liable under the decree 
is not a representative of the judgment-debtor 
within the meaning of s. 244 of the Civ Pro Code, 
1888. Where an order under g. 3I0-a’ 

Civ Pro Code, 18 82, does not decide a 
‘ question between the parties to the decree or 

their representatives, although it is an order rela- 
ti^ to the execution of a decree, it does not come 
i within the provisions of B, 244, Civ Pro Code 

1888, and, therefore, no appeal lies from such 

(T 0 - c. 10^ ' ’ 


[CPC (1908) S.47-cia82 S. 244 )-amM. 

(8) Representative — Conoid, 
order. BungsMdhar Haidar r EedarNath 
fflondal. 1 C W N 114. 

Notes.— Pol 6 0 W N 57; Bef. 5 0 0 377; 5 C 
W N 63. Diet 13 0 W N 691. 

CPC (1908) S. 47=8. 244 of 1882. 

See 0 P C (-1908) S. 2 ol. 2. Case No (26). 

27 AU 880. 

C P C S. 47— Questions in execution of 

decree. 

See (1) 0 P C S. XU (1) Case No (1378). 

24 All 228. 

(2) Execution of decree-Execution by 
or against representatives. 

28 All 466 P B 
(3; 0 P c Boh III. 16 W N 69. 

(4) C P 0 S. 144 (1) Case No (1373). 

18 0 C 180. 

(6) 0 P 0 8. 144 (1) Case No (1371) 

6 Ind Casl25. 

(6) C P C S. 114 (1) Case No (1869). 

84 Cal 860. 

4. QUESTIONS RELATING TO EXECU- 
TION. 

(1) Carrying away some of materials pur- 
chased— Suit for damages. 

365- C P 0 8. 4? =(1882 Sec 244). 

The plaintiff purchased a paramba in court 
auction and the sale was confirmed; but before 
he obtained possession the decree-holder and 
judgment-debtor joined with some others and 
carried away some of the materials of a building 
standing upon the land. The plaintiff sued them 
all together fox damages. 

Meld that this was not a question relating to 
the execution of the decree within the meaning 
of Section 244 of the Civil Procedure Code, and ^ 
that the purchaser was entitled to implead in one 
suit all the joint wrong-doers including the par- 
ties to the suit in execution of which the property 
was sold. Kolintavita Antathodam Mama 

Amina v Kolintavita Muyyarukatidi 
BavacRi Ha|i. 8MLT 97=17 MLJ 5^3^ 

^1 M^d 37. 
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(4) Questions relating to execution— 

(2) Damages resulting from acts done under 
cover of execution proceedings, suit for, 
maintainability of—Execution Court- Juris- 
diction. 

S66— S. 47 (1882 s. 244) — Execution dis- 
charge or satisfaction, relating to— Small Causes 
Court, reasons for finding. 

Under s. 244 of 0 P 0 the Court executing the 
decree could only restore to the rightful owner 
land of which he bad been deprived in the exe- 
cution proceedings in excess of that decreed, and 
that where damages had resulted from acts 
done under cover of the execution proceedings, 
either by the decree-holder, or at his instigation 
or suggestion, a separate suit for the recox ery of 
such damages lies against the decree-holder. 

The question of an assessment of damages 
for injury arising from the fact that execution 
was taken out in excess of the relief granted un- 
der the decree, is not one relating to the “ expcu- 
tion, discharge or satisfaction of the decree” itself 
but is one outside the decree. (11 WR616, 12W 
R 86 and 12 B L R 201 , Pol; 7 W R 45, Ref: 23 
Bom 334, 13 All 633, Dist )DeiiiO Nath Bauakya 
V Ram Kumar Chakrabutty. 

6 C D J 527. 

(8) Pre-emption auit— Execution Order 

allowing mesne profits to pre-emptor. 

367—0 PCS. 47«(J882 S 244) 

When a decree for possession of land is passed 
in a suit for pre-emption, a question, whether 
mesne profits should be allowed to the plaintiff 
for the period between the institution of his suit 
and the final decree on appeal is not “relating to 
the execution, discharge or satisfaction of the 
decree” as used in 47; nor does the case come 
under S 144. The question could be carried only 
by a separate suit. Chaudhri Hoa Rama y 
Rama Paliya. 44 PL R 1910. 

(4) Question as to amount received under 
mortgage 

868 — 0 P 0 S. 47= S.244* Attempt to obtain 
redemption of a usufructuary mortgage by means 
of an application »n execution 

Certain mortgagees held a simple mortgage which 
'fvas to beoom« usufructuary fo|f non-payment of 


C P C(1908)S.47={1882 SMiyContd 

(4) Questions relating to execution— 

the mortgage-debt by a certain date. 'The debt 
was not paid as stipulated and the mortgagees 
obtained a decree for possession until the usufruct 
satisfied the debt. Sometime after this, the 
mortgagors applied under s. 244 of the Code of 
Civil Procedure for recovery of posseesion of the 
property, and for payment of a large sum of mo- 
ney alleged to have been realised by the mortga- 
gees in excess of their due. Meld the proper 
remedy was a suit for redemption and not an 
application under s. 244* (12 B H 0 183, 

12BHC160; 14 Bom 327 referred to.) Mar 
Prasad v Shco Ram 20 All 506,18 W N 189. 

369— CP 0 S. 47=8. 244~-Usufructuaiy 
mortgage. 

In a suit for possession under an usufructuary 
mortgage, plaintiff obtained a decree which was 
afterwards authoritatively interpreted to mean 
' that he was to get possession of the property in 
order to repay himself out of the profits, keeping 
the usual accounts, and, after satisfaction of his 
claim, restore the property. Meld that, under the 
terms of the decree, he was in effect required to 
certify, for the information both of the Court and 
of the judgment-debtors, the amounts received 
and outstanding; and that the Court executing 
the decree was bound to require from him, from 
time to time, a statement of the amount received 
and could deal with the matter under Act XXIII 
of 1861, 8. n. Golam Russool Khan y 

Kifihcn Mohtin Shaha. 23 W R 1S6. 

(5) Mode of redeeming mortgaged lands in 

execution of former decree. 

370— C P 0— S. 47=S. 244 of 1882. 

A mortgagee was put into possession of the 
mortgaged property, under a decree obtained by 
him against the mortgagor, to the effect that the 
mortgagee should remain in possession until the 
mortgage debt was paid. The mortgagor subse- 
quently paid into Court the money due under the 
mortgage decree, and applied to be restored to the 
possession of the mortgaged property. Both the 
lower Courts granted the mortgagor’s application. 

On special appeal Meld (following the 

decision of the Full Bench in 13 
Bom 161) that such an application was not 
the proper mode for the mortgagor to redeem the 
property and to recover possession from the fiioirt- 
gagee, the preyiouf deprep poaseplou 
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( 4 ) Questions relating to execution—O^m^flJ. 

been fully executed when the mortgagee was put 
into possession. 

Ramdiandra Ballal y Baton Esgonda. 

12 Bom H C R 163. 

(6) Payment of money after date Rxed in 
decree — Execution proceedings-Fosses* 
sion — Rate of interest. 

371— C P O—S. 47, 0 21 r. 89=(lh82 ss. 244, 
S, 310, A) — Transfer of Pioperty Act (IV of 1882J 
secs. 88, 93 — Usufructuary xnortgage. 

On a decree for sale in default of payment 
before a given date the mortgagor paid it after 
the date but the mortgagee did not apply for an 
order for sale. On the mortgagor’s application 
for possession in the form of an execution petition 
possession was delivered to the mortgagoi 

Meld that the decree for sale was final and 
subsequent proceedings were execution proceed- 
ings. Unless there is something m the decree to 
debar him from so doing, the judgment-debtor is 
entitled to stop execution by payment of the debt 
at any time after decree and before the expcution 
sale is complete; the execution sale is not finally 
complete, until he had an opportunity of obtain- 
ing its decision under s. 3i0 A of Civil Procedure 
Code. The only penalty affixed to the default is 
the liability to have the property sold. 

Even if that mortgagor be regarded as a decree 
-holder under sec. 2 Civil Procedure Code his 
default affects only his rights as such decree- 
holder but his rights as Judgment-debtor are not 
affected. The mortgagor can get possession of 
property in execution proceedings. Meld that 
the mortgagee after the decree for sale was 
entitled only to the Court rate of interest and 
not to the melvarm of the property as under 
the mortgage. Audipuranam Pillay 

T Gopalasawmy Uudally. 3 M L T 281= 

18 M L J 259^=31 Mad 364. 

(7) Contest between the holder of a 
decree for an undivided share of joint 
property and an auetin purchaser- 
Pendentc lite. 

372-0 P 0_S. 47=(1882 Civil Procedure 
^de, s. 244 )— Question relating to the execution, 
diaoharge or satisfaction of the decree*— 


CPC (1908) s.47-(1882 S.244) •^Gontd, 

(4) Questions relating to execution— 

One Wilayati Begam obtained a decree for 
possession of a share in certain joint and undivid- 
ed Zamindari property, and this decree was exe- 
cuted so far as might be by delivery of formal 
possession. While the suit in which this decree 
was passed was pending, one Raghunath Das- 
obtamed a simple money decree against another 
co* sharer in Zamindari and in execution thereof 
brought the property to sale and it was purchas- 
ed by Kand Kishore. NandKishore got possession. 
Wilayati applied for partition of her share hot 
was resisted by Nand Kishore, and accordingly 
instituted a suit against Kand Kishore praying 
for a declaration of her title as against him. 
Meld that such a suit was not obnoxious to the 
prohibition contained in section 244 of the Code 
of Civil Procedure. (26 All 447 Eist ;28 All 722; 
6 Oh. D. 160 Ref}. Wilayati Begam v Nand. 
Kishore. (1908) AWN 93=30 AH 231= 

6 A L J 647. 

(8) Question between decree -holder 
judgment-debtor as to saleability or 
otherwise of an occupancy holding. 

373—0 P C— S. 47 of 1908=8. 244 of 1882— 
Questions for Court executing decree— Dispute 
between the decree-holder and judgment-debtor 
as to the saleability of an occupancy holding, 

S. 244 allows the question between the decree- 
holder and the judgment-debtor as to the sale- 
ability or otherwise of an occupancy holding to be 
determined in execution proceedings. (26 Cal 
727 and 24 Cal 366 referred to.) Gahar Khalipa 
Bipari v Kashi Muddi Jamadar. 
27 Cal 415=4 C W N 657. 

Notes:— Ref: 9 C W N 972. 

374-0 PO-S. 47 of 1908 *s. 244 of 1882-Liability 
of an occupancy bolding to be sold in execution- 
Transferability of such holding to custom. 

An application was made for the attachment 
and sale of an occupancy-holding in the execu- 
tion of a money-decree. According to s. 244 0 
P Code, the judgment-debtor can raise a question 
as to whether the holding is saleable according to 
custom, and get it determined in the execution 
proceedings. Majed Hossen v Raghubur 
Chowdhry. 27 Cal 187. 

Notes.— B'ol: 4 C W N 671; 11 C W N 83. 

Dist; 4 0 W N 679. 
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(4) Questions relating to execution— 

875—0 P 0— -S. 47«s, Mi — Question of 
validity of sale of an occupancy — holding not 
transferable by custom for arrears of rent by a 
co-sbarer landlord— Bengal Tenancy Act VIII 
of 1886. 

An occupancy bolding not transferable by 
cistom, as well as tbe judgment-debtor’s interest 
in it, are not saleable in execution of a decree for 
rent obtained of some only of several cosharer 
landlords. (24 Gal 365 referred) An occupancy 
bolding not transferable by custom was sold and 
the sale confirmed in execution of a decree for 
the arrears of rent obtained by some only of the 
several cosbarer landlords. The application of the 
purchaser for possession was objected to by 
the judgment-debtor on the ground o! the illeg- 
ality of the sale. that the confirmation of 

the sals is no bar to an application by the judg- 
rhent-dehtor for a declaration that such a hold- 
ing could not be sold in execution, the question 
being one relating to the execution, discharge or 
satisfaction, of the decree, (» All 146 referred.) 

Burga Charam Man dal y Kali Fjrasanna 
Stffkaf . 20 Cal 727= SOWN 506. 

Noteft;— Appl; 270al 187.r)ist; 13 0 W N 630. 
Fol: 27 Cal 115; 810; 4 OW H 671; 27 
A11702=:2 AL J 469=(1905) W N 162: 

9 0 W N 972; 10 C W N 176=4 0 L J 
68, W N (1907) 193; 29 All 612. Appr: 6 
0 B J 320 F B. Eef: 5 0 W N 763. 10 
M L J 110; SOWN 472, 9 G W H 34, 11 
0 W H 83; 29 Cal 64; 7 0 W K 672, 5 
GL.T235FB; 294, lie W N 1011 F 
B; 34 Cal 199, U 0 W N 513; 4 A L J 
619; 5 A L J 121 = 30 All 146 

=(1908) W N 49; 10 Bom L K 66= 
36 Oal381 PO=7CBJ 139= i2 C W 
H 249: 86 Cal 61 F B. 

870— OP OS. 47, 0 21 r 90=(Ss 244, 311 ) 
Question relating to execution— Setting aside sale 
in execution proceedings.— 

Where the holder of a money decree executes 
It after th« death of the judgment-debtor against 
his sons and legal representatives and brings 
their ancestral property to sale and purchases it 
himself, it is open to the represen- 
tative of the judgment-debtor to apply to the 
Court executing the decree to set aside the sale 
even after confirmation on the ground that 


CPC (1908) S.47=(1882 S.244) •-Gontd* 

(4) Questions relating to execution— 
property sold was not acquired by them as repre- 
sentatives and, therefore, not liable to be proceed- 
ed against in execution. Questions relating to 
the validity of execution sales and arising 
between the decree-holder, purchaser and the 
judgment-debtor must be determined by the 
Court executing the decree. As between the 
parties to a suit, a sale in execution may be set 
aside upon the ground other than specified in S, 
311, of the Civil Procedure Code. Krishnan 
Chetti V ArunachcHam Filial. 

(1892) 10 Mad 447=8 M L J 210. 

(9) Question as to amount of security 

on stay of execution pending appeal, 

877- 0 P 0 S 47 of 1908=B 244 of 1882. 

The question as to the amount of security to 
be given by a defendant aigainst whom a decree 
has been passed , when a Jstay of execution is 
granted pending appeal, is a question relating to 
the execution of the decree as contemplated by s. 

244 of the Civil Procedure Code. Ishwagar v 
Cliudasama Manabhai 12 Bom 80. 

(10) Order for stay of sale of property 
in execution of mortgage decree- Appeal. 

878- Bs. 2 S 47 O 21 R 69= (1882 Ss 2, 244, 
291) 

An order for stay of sale of moitgaged pro- 
perties in execution of a mortgage decree is an 
order under 01 c of S. 244,0 P C though the order 
is in terms one under B 291. Shyam Kisben y 
Sunder Koer. 81 Cal 878. 

(11) Question as to order absolute for 

sale, ® 

879- C P C S. 47=(1882 ; S. 244. 

Any question that arises as to an order abso- 
lute for sale is not a question relating to the exe- 
cution of a decree. (26 Oal 703 ;22 Oal 924; 26 Cal 
133; 21 Oal 818.) Hatcm Ali Kbttndkd.r y 
Abdul Gaffurdban 8 C W If 102. 

Notes.— Bef 12 0 WK 282=7 0 LJ 681 ; 
Piss 30 AH m=±(m8) "W 1 103=6AB 
^272Pist:9 01iJ3^68. 
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(4) Questions relating to execution— 

(12) Power of Court to correct its own 
mistake— Amendment of sale certificate 

including a property not sold 

380.— OPC S. ^7— (1882 S 24:4)— Inherent 
power. — 

A Court committing a blunder has power to 
rectify it of its own motion. 

Where two properties were advertised for sale 
and one property was sold but the sale certificate 
included both the properties and the purchases 
got possession of both: 

Held that the Court had inherent power to 
rectify the mistake by amending the sale certifi- 
cate and to direct that the delivery of possession 
of the second property be cancelled; 

That the matter would also come under s. 
244, 0 P C., the question being one between the 
decree-holder and the judgment-debtor and relat- 
ing to the satisfaction or discharge of the decree. 
Gobinda Chandi^a Chanda v Ahhoy Charan 
Bagchi. 12CWN 1027. 

(13) Application to recover proceeds of 
sale from decree-holder after sale has 

been set aside. 

381-0 PCS 47,=a(1882 s 244-cl (c))-Relating 
to the execution, discharge or satisfaction of the! 
decree. — 

Meld, that an application to recover from a 
decree-holder the proceeds of a sale in execution, 
such sale having been set aside, is an application 
which falls within S 244 of the Code of Civil Pro- 
cedure S.244 of the CPC applies as well to a dispute 
arising between the parties after the decree has been , 
executed as it does to a dispute arising between 
them previous to execution. (17 All 478; 22 All 
79; and 2 All 61 ref to. 7 All 641 distinguished). 

Collector of Jaunpur v Bital Das, 
1902 AWN 67*24 All 291. 

(14) Application by a subsequent purcha- 
ser m execution of another decree to set 
^sjde the sale on the ground that the ex- 

parte decree had been set aside. 

382.— C P 0 8 47 (1908)«8 244 (1882)— 
Sale in execution of an exparte decree— Purchase 
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(4) Questions relating to execution— €o/itd, 
by the decree-holder — Oonfirmatien of the sale 
subsequent setting aside of the decree— Ap- 
plication by a purchaser in execution of another 
decree to set aside the sale on the ground of the 
setting aside of the exparte decree. 

The decree holder of an exparte deciee pur- 
chased certain immoveable property in its exe- 
cution. After the confirmation of the sale, the ex- 
parte decree was set aside. The prior purchasers 
of the same property in execution of another de- 
cree made an application under s 244 to set aside 
the sale on the ground that the exparte decree 
was set aside. The defence was that they could 
not apply under s 244 and that a sale once con- 
firmed could not he set aside. Held that the case 
was one under s. 244 and that the sale could not 
stand as the exparte decree was set aside in- 
asmuch as the decree-holder himself was the pur- 
chaser. (26 Cal 175; 3 C W N 6; 26 Cal 727; L B 
15 I A 12; 10 All 166; 10 Cal 220 referred to). 

Set Umcdmal v. Srinath Roy 27 Cal 810 * 

4 C W N 692. 

Notes.— Bef: 13 0 W N 710; 27 Mad 98; 31 
Cal 499; 9 C L J 134; 6 0 L J 102; 320 
FB;5 CLJ 328; IIC W N 1011 F B; 36 
Oal 61 F B. Dist 6 0 L J 92. 

(15) Foreclosure application to re-open 
execution. 

383. — 0 P CIS 2, s47=«C1882 Ss 2,244)— 

Any question arising after an order absolute 

for foreclosure is not one relating to execution 
and no second appeal will lie against the appel- 
late order on such application. Tara Pado 
Ghose y Eamini Dassi. 29 Cal 644. 

Notes:— Ref 6 0 0 114. 

(16) Power of Court — Appeal. 

384. — Ss 47. 144 (1) (»Oiv Pro Code, 1882 ss 
244 683) 

An appeal lies against an order passed under 
s 683 Civ Pro Code, as against any order passed 
in execution. S. 583, Civ Pro Code, gives no 
rights which a successful party did not otherwise 
possess. It only regulates the exercise of his right 
to elaim the restoration of the state of things as 
it stood before the erroneous decree was passed. 
The Court must determine all questions between 
the parties necessary to restore the parties to the 
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(4) Questions relating to execution— 
original state of things. Vellanki Venkata- 
rama Bao v Venkatasubhamma Rao. 

8 M L J 276. 

(17) Question regarding satisfaction— No 

application for execution pending. 

385 —C PCS 47«l/?82 s. 244 (c) 

Where a court deals with a question relating 
to the discharge or satisfaction of a decree, it 
may be said to be executing the decree within 
the meaning of S. 244 C P C., although no formal 
application for execution may have been made 
to it; and an order passed hy the court is a decree 
and is appealable. RamKamlcssufi Pershad 
V Sukhan Singh. 7 C W N 172. 

NotC8.-Ref: 12 C W N 282=7 C L J 681; 
10 C L J 91, 

ri8 ) Order under appeal. 

886.— Ss. 47, 66, ( =old Ss. 244, 33d )— Civ 
Pro Code, 1882.— 

An order passed by the executing Court for 
the imprisonment of a judgment-debtor though 
not liable to be appealed against as an order, is 
appealable as a decree, for such an order decides 
a question relating to the execution of a decree 
within the meaning of s 244 (new s 47), Civ Pro 
Code. Seva Singh v Dhaunkal. 69 P R 1895. 

(19) Mortgage-decree— Purchase-Suit on a 
subsequent mortgage— Matter relating to 

execution— Sale— Obstruction— Claim 
allowed— Appeal. 

387.-0 PCS. 47, 0 21, rr 96, 97, 99, 103 
f 1882 ss 244, 318 and 336)— Sale subject to prior 
charge— Purchase to possession— Mortgagor after 
decree for sale— Obstruction— No appeal. 

An order determining the right to possession 
of properties as between the mortgagee-decree— 
holdOr-purchaser and a party to the suit, is an 
order passed in execution between the parties 
to the suit within the meaning of S.244 CPC and 
hence an appeal will lie against such an order, 

A f imilar order as between the decree-holder 
purchser and one who had purchased the property 
from the mortgagor judgment-debtor after the 
decree for sale is not an order between parMes to 
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(4) Questions relating to execution— 
the suit or their representatives within the 
meaning of s 244, 0 P C., and hence no appeal 
lies against such an order. 

Where in a decree for sale the rights of pur- 
chasers in execution of a decree for sale upon a 
prior mortgage were reserved and properties 
were sold subject to a charge in their favour:— 

Held that upon the proper construction of the 
decree the prior purchasers weie entitled to 
remain in possession until redeemed and that 
subsequent purchaser was not entitled to recover 
the properties from them without paying the 
amount of the charge in their favour. 

Kasinatha Ayyai* v. Uthumansa Rowthen 
12ML J 1=25 Mad 529. 

Notes.— Fob* 26 Mad 740; 13 M LJ 237; 
14 M L J 474; 28 Mad 87. Con; 28 Mad 
119. Ref 30 Mad 607; 16 ML J 27; 17 
M L J 291; 6 A L J i86; 6 A L J71 F B; 
31 All 82 F B. 

(20) Suit barred— Restitution. 

388- Sfl. 47; 144 (1)=(1883 Ss. 244 683)— 

Where a decree-holder obtains possession of the 
property without intervention of Court and the 
decree is reversed on appeal, no suit lies for pos- 
session of the property so taken possession of 
after the decree of the lower Court, Ss. 244 and 
583 bar such a suit, the language of these sec- 
tions being imperative.(22 All 79,26 All 4^1 ref. to.) 
Where instead of an application for restitution the 
plaintiff brought a suit for possession but prayed 
that his suit may be treated as an application for 
execution: — JELeld^ that his prayer should be 
granted. Sheodihal v Bbawani, 

1907 AWN 90=4 A L J 188=29 All 848. 

Notes:— Now under the new Code a separate 
suit for restitution is barred. The matter 
could be dealt with only in execution pro- 
ceedings. See the Notes on the section 
given in the beginning. 

(21) No bar— Restitution proceedings^ — 
Bar by S. 244— Not strictly applicable to, 

389— S,47S. 144(1)»^(1882 Ss. 244.683)— 
The provisions in S. 244 tsl^t tfee questions re^i^r- 
red tb theiAi b^ deleteniined the 
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(4) Questiofis relating to execmion--Gontd, 
of iche Court executing the decree and not by 
separate suit is not made applicable to proceed- 
ings for restitution by the terms of S. 683. Pro- 
ceedings in restitution can be had either by sum- 
mary process or by a new suit. (10 M I A 293 foil. 9 
W B 402 ref. to; 4 Oal 626, 33 Cal 857 expl.) 

Matiram Marwari.v Ramknmar Marwari. 

35 Cal 265. 

(22) Application for refund of money. 

390— S. 47;S.144(l)=(1882 Ss. 244 583)— 

An application in restitution for refund of money 
may be made in execution or by means of a sepa- 
rate suit. (28 All 666; 29 AIL 143 ref to.) Bithal 
Das V Jamna Prasad, SO All 476 =» 

5 A L J 527«1908 WN 206. 

(23) Execution of decree— Restitution. 

391- 0 P C S 47 ri908) = S. 244 of (1882), 

In execution of a decree obtained exparte the 
decree-holders realized from their judgment- 
debtor some Rs. 1,300. The judgment-debtor 
applied under section 108 of ;the Code of Civil 
Procedure to have the decree set aside. His 
application was at first dismissed, but on appeal 
the decree was set aside. The suit was 
re-heard, and was ultimately dismissed. There- 
upon ^the successful defendant applied to the 
Court which had executed the decree against 
him for restitution of the money realiaed in exe- 
cution of that decree. 

MM, that the defendant’s proper remedy was 
that which he had sought, namely, by applica- 
tion in execution and not by separate suit.(22All 
79) followed. 
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(4) qucations relating to execution— 

him by the first Court and subsequently the 
High Court, acting under Oh. XL 711 set aside 
its decree, and M D having recovered possession 
of the house, applied under S. 583, 0 P O for 
mesne profits. Meld that S. 683. had no applica- 
tion, the order entitling M B to restitution 
having been passed under Ch. XL VII, not in 
appeal under ch XLI, Meld, further, that, it, 
was not necessary for M D to bring a separate 
suit: one of his remedies was by summary pro- 
cess, 1 5 by an application under S. 244 and the 
application might be deemed to be one under 
that section. 1 All 203 ref to; 9 W R 402; 25 All 
441; 27 All 486 approved. Semble: Also that the 
lower Court would have an inherent right to 
order restitution of what had been declared to 
have been improperly taken. 14 Cal 484,22 Cal 
989 ref, to. It was further urged that in any 
case M D could not recover more than three 
years’ mesne profits. Meld, that the applicant 
having been guilty of gross laches in not applying 
for review for many years should get mesne pro- 
fits only from the date of the High Court’s decree 
in review. 

Collector of Meerut v Kalke Pershtd. 

1906 AWN 171, 

(25) Question as to whether debt was pro- 
perly contracted. 

393 — C P 0 S, 47=aS. 244 — Execution again- 
st endowed property, 

B obtained a decree against V a trustee of a 
muth. Subsequently P’s title as a trustee was 
negatived and that of S declared by a decree. 

applied for the execution of the decree against 
the muth-property and to have S substituted 
instead of M V. Meld that 8 should be made 


Saran v Bhagwan 25 All 441 ==23 W N 100. 

Notes.- Fol: 28 All 665=3 A L J 666=:(1906) 
W N 171 Ref/ 4 A L J 188; W N (1907) 
90; 29 All 348. 

(24) Recovery of mesne profits for 
period between decree of High Court in 
appeal and decree in review-Separate suit 
-Application in execution. 

892— 47,144 (1)«(1882 Ss. 244,683)— Review. 

Where M D defendant in a partition suit, was 
deprived by the pigh Court of a house sllo^ed tp 



a party and that the question whether the 
debt was contracted for the benefit of the 
muth could not be raised in execution proceed- 
ings. Sudindra v Budan. 9 jjjad 80. 

Notes:— Ap: 23 Cal 639 Pol: 25 Bom 476- 29 
Mad 663=-16 ML J416. Ref- 12 Mad 
60.3; 18 Mad 131; 23 Bom 237; 17 M L J 
288; 484;19ML J 661. 

(26)Legal representatives of debtor-Decrec- 
holder-Sons of deceased Hindu debtor can 
raise questions of illegality or immorality 
of their father’s debt 

§94-^0 PO-S, 47fv(l8?| b. 244)-Que|t|op 
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(4) Questions felating to execution— 
arising in execution-Execution proceedings — Se- 
parate suit, not permissible. 

There is no substantial distinction in regard to 
questions arising in execution between the posi- 
tion of legal representatives added as parties to 
the suit before decree and legal representatives 
brought in after decree under S. 234 of the Civil 
Procedure Code ( Act XIV of 1882). All questions 
between them and the decree-holder relating to 
to execution must alike be disposed of under S, 
244 of the Code, 

Where the sons of deceased Hindu debtor are 
added as legal representatives in the course of a 
suit and before the decree is pionounced, it is 
open to them to dispute in execution proceedings 
the liability of the ancestral properties for the 
debt of their father on the ground that the debt 
was tainted with immorality or illegality. They 
cannot insist on the decree-holder resorting to a 
fresh suit to enforce their pious obligation as 
Hindu sons to satisfy the debt out of the ancestral 
properties, because the question having arisen in 
execution proceedings between the decree-holder 
and themselves as parties to the suit, separate 
suit is rendered inadmissible by the provisions 
of S. 244 of the Civil Procedure Code. 1882. 

Shivi'am v Sakhapam. 10 Bom L B 939*= 
83 Bom39==IInd Caa 459. 

395_C P 0~S. 47 = /S’. 244 — Hindu Law 
—Joint family— Money-decree against father— 
Execution against son after the death of the fathei 
—Ancestral property in the hands of the son lia- 
Procedure Code Act XIV of 1882, 
SeoA^ 234, 244 and 278. 

A money-decree obtained s gainst the father 
of an undivided Hindu family can be executed 
after his death against his sons to the extent of 
the anc^tral property that has c ome into their 
hands even if the debt has been incurred L r the 
sole purposes of the father, provided that it le 
not tainted with immorality or illegality. If the 
son against whom the decree is sought to be exe- 
cuted as representative of his father takes the 
objection that debts are tainted with immorality 
he can do so undes Sec.t44 of the Civil Procedure 
Code Act XIV of 1882. (U ifad. 413; and 16 All 
449, not followed , Umed Hatheing v Goman 
ihid|L P J 4895, p 452,* 29 


CPC(1908)S.47=(1882 S.244 ^•Conid, 

(4) Questions 3»elating to execution— 

Notes — Biss; 6 0 W N 223. Bist.- 3 Bom L 
B 97. Ref; 3 Bom L B 322; 6 Bom L R 
344; SOWN 8i3; 28 Bom 383; 6 0 L J 
80, 491 F B, 34 Cal 642 F B; 11 C W N 
593 F B; 32 Bom 548 = 10 Bom L B 297; 
939. Appl: 11 Bom L R 699; 10 Bom L R 
9S9; 11 0 W N 163. Fol: S3 Cal 676=3 0 
L J 131, 33 Bom 39. 

f 27 ; Powers of Court executing decree- 
Hindu family— Objection by his son that 
his interest in the property mortgaged i« 
not saleable in execution of decree obtain* 
ed against his father. 

396 — 0 P C-“S. 47*S. 244— Becree for sale 
on a mortgage, 

Beld that it is not open to a son in a joint 
Hindu family, who has been made a party as the 
legal representative of his father to proceedings 
in execution of a mortgage decree against his 
father, to raise an objection in those execution 
proceedings that the decree against the father is 
not binding on him in his personal capacity by 
reason of his not having been made a party to the 
suit in which the decree was passed.if 17 All,, 
537, referred to. 19 All 480, and 21 All., 277, 
approved.! 899 A W N 54 not followed.) Hira Lai 
Sahu V Parameshar Rai. 21 All 356. 

Notes:— Fol 32 Cal 265. 

(28) Money decree— Death of judgment- 
debtor— Ancestral prcperty-Objection by 
judgment— debtors’ heir on the ground of 
want of necessity. 

397— C P C— S. 47— Execution proceedings 
—Objection decided in executun} loceedings and 
not by separate suit. 

The heir of a deceased judgment-debtor is en- 
titled to object in execution proceedings that the 
ancestral pioperty in bis hands is rot liable for 
a money-decree against the deceased, on the 

ground that the debt was not inourr^d for 
necessity. 

The dispute on such an objection fa one 
decision m execution proceedings and ie d 
matter for a separate suit. (11 Mad 413, 17 Med. 
122 Hist. 16 All 449, not Fol; 47 P R 1887; 87 P 
B.1S87, 147 I'.E 1907 34 Caj 642; 1 aWN693; 
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(4) Questions relating to execution— 

5 0 L J. ^91, 2 M. L. T. 207, 18 W. E. 186; 11 B. 
L. E. 149, relied upon). Tota Singli v Partap 
Singh. 13 Ind Cas 670. 

(29) Legal represent atiyes of the judgment 
-dcMor-Plca that the property survived 

to them hy survivorship-Plca raised 
in execution proceedings. 

398.-0 P C S 47: S.62: 0 21 r 41 =(1882 Ss 244 
262, 267.) Decree- Execution proceedings. 

The plea should be raised in execution pro- 
ceedings — Sale-Purchaser cannot be met with the 
plea in a separate suit. — 

0 sued M on a money bond. During the 
pendency of the suit, M having died, hU widow 
E and his brother N were brought on the record 
as his legal representatives. The suit proceeded 
to a decree, which awarded the claim out of the 
property of M. Before, however, the decree was 
executed, both E and N died. C thereupon 
brought on the record the defendants as the legal 
representatives of M, and applied for execution 
of the decree by attachment and sale of the pro- 
perty in dispute. The defendants denied that they 
were legal representatives of M, and that they 
had any property of M which could be liable for 
the decree. The Court negatived the' ob3ections 
and sold the property which was purchased by 
the plaintifi. The plaintiff sued to recover pos- 
session from the defendants. The defendants 
contended that the property was joint family 
property of M and defendants and that at his 
death it survived to the defendants. The plaintiff 
contended that the defendants were debarred by 
S 244 of the Code nf 1882 from asserting their 
title. The lower applellate Court disallowed 
the contention. On second appeal 

ffeld, that, so far as the sale of the property 
by the Court at the deci ee-holder’s instance as 
that of the deceased was concerned, the question 
was one relating to the execution nf the decree 
arising between the decree- holder and the defen- 
dants as judgment-debtors under 8 262 of the 
Code. It was, therefore, a question in relation to 
them falling within S 244 of the Code by reason 
nf th« explanation to S 64-7. The defendants, 
weiCf therefore, bound to object to the attach- 
ment and sale under that section, so far as the i 
deoree-holdev’s action was concerned, | 

XT C^. 107 
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(4) Queations relating to execution— 

On further contention that, whatever might 
have been the result if the decree-holder had 
been a party to the suit, the dispute now was 
between the auction -purchaser, who was a stran- 
ger to the previous suit and the execution pro- 
ceedings therein, and the defendant and that, 
therefore, S, 244 did not apply. 

Beld^ negativing the contention, that, though 
an auction-purchaser at a Court-sale m execution 
of a decree was not a party to the suit in which 
the decree was passed, and though he was not 
representative of either the decree-holder or the 
judgment-debtor for the purposes of S. 244. yet 
if the question raised by the judgment- debtor 
as to the legality of the Court-sale was virtually 
one between the parties to the suit, that is, bet- 
ween the decree-holder and the 3udgmfint-debtor, 
and if m the decision and result of that question 
the auction-pui chaser was interested, the judg- 
ment-debtor should not be allowed to attack the 
sale in a suit, because he was precluded by S. 244 
from raising the question by, or relying upon it 
as a defence in, any proceedings other than 
those under S. 244. 

The test in all such cases is, whether the 
ground upon which the Court-sale is attacked 
as conferring no title upon the auction-purcha- 
ser, affects the parties to the suit, and could have 
as between them, been raised and determined 
under S 244, and whether the auction-purchaser 
though not a party in that suit, is a party inter- 
ested in the result. ( L E 19 I A 166; 7 Mad 
266, Fol. 25 Bom 6dl, 3 B >m L R 266 Expl:) 

Gokulsingh Bhikharam Pardeshi v- Kisan- 
Singh Guru Laxmangir, 12 Bom L R 839= 
7 Ind Cas 457 = 34 Bom 546. 

399— C. P. 0.— S.47 = ( 1 882 « 244)— Property 
not comprised in the decree, deoree-h older taking 
possession of, by independent action and not 
through ( ourt executing decree. — 

Where the decree-holder has obtained posses- 
sion of the lands by his own act and not through 
the Court executing the decree the question as to 
whether the lands aie ooveied by the decree is 
not one relating to the execution of the decree, 
and the Court executing the decree hf|s no juris- 
diction under s. 244 to determine such question. 
Abdul Wahid Khan v Mirm Bftthammad 

7 0 c 


^ 4 ,4 
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(4f) Questions relating: to execution— 

400—0. P. 0.— S. 47=(Oiv. Pro. Code, 1882, 

». 244) — Exef'ution of decree — Attachment of 
improvements effected in respect of land — Deter- 
mination of question of ownership of improve- 
mients. — 

In execution of a decree, improvements 
effected in respect of certain land were attached, 

1 he judgment-debtor having died, his legal re- 
presentatives were brought on record. The legal 
representatives of the deceased judgment-debtor 
contended that the improvements belonged to 
them in their own right and were not the property 
of the deceased. The point for determination 
was whether the question of ownership of the 
improvements could be gone into in execution 
proceedings. that with reference to s. j 

2H4 of the Code, this question could be and ought ! 
to have been decided only under s. 244 (c) and 
not by separate suit. Vcngapayyan v Eari- 
mpanakal Parvati. 26 Mad 501. 

(30) Preliminary objection to hearing 
of appeal— Right to begin— Interlocutory 
order in execution procecdings-Rcceiver 
—Appointment, effective. 

401— C. P. 0.— S8.47, 51, 0 XL, r. 1— Decree 
preferred.— 

Ity cannot be assumed that there is a rigrht of 
appeal in every matter which comes under the 
consideration of a Judge; such right must be 
given by a statute or by some authority equiva- 
lent to a Statute ; consequently, if the right of 
appeal is challenged, it is incumbent upon the 
appjellant to establish the right to appeal. But 
unless the objection was obviously sound, the 
appellant could hardly be expected to answer by 
anticipation the grounds that might possibly he 
assigned by the respondent in support of the 
objection. The practice, therefore, usually follow- 
ed in tbe^Oalcutfca High Court, has been to require 
the respondent at the outset to indicate conclusive- 
ly the ground upon which his objection is based. 

Bom 287, Not. FoL). The expression “an order 
relating to execution of a decree ” is comprehen- 
sive enough to include an order relating to the 
stay of execution thereof. (29 Bom 71 ExpT.y An 
interlocutory order which does not conclusively 
determine the rights of the parties in controversy 
in the exdcution-proceedings is not a decree 
within the meaning of s. 47 read with s, 2 of 
the Cede of Civil Procedure. On the plaintiff 


(4) Questions relating to exectitlon— Obwiid 
applying to execute the decree, the Court ordered 
that he might be allowed to do so if he fulfilled 
certain conditions at different stages of the pro- 
ceedings. The Court determined various ques- 
tions as to the character of the conditions to be 
imposed and called upon the decree-holder to 
comply with them. Before the time for com- 
pliance was over, the judgment-debtor appealed; 
HeU^ that the orders were interlocutory and 
were not orders determining a question relating 
to execution within the meaning of s. 47, S 51 
of the Code is to be read with r. TI of 0. XXl 
and r. 1 of 0 XL. When a Court appoints a 
Receiver for purposes of execution of a decree, 
the order is one under r. 1 of 0 XL read with s. 
51. If a Receiver is appointed without any 
direction given as to security, the orddi takes 
effect at once, and he is validly in possession 
though no security has been given. If the ap- 
pointment is conditional upon the furnishing of 
security, the giving of security is a condition 
precedent, and there is no effective appointment 
till security has been given. Upon an appeal 
preferred under cl. (s) of r. 1 of 0 XLIII, thi 
Court is bound to consider not only whether a 
Receiver should have been appointed, but also, 
whether a suitable person has been selected. No 
appeal lies till a final order for the appointment 
of a Receiver has been made. Sriniyas Prosad 
Singh V Kesho Prosad Singh. 

14 C L J 489. 

(31) Realization of the share of a sum foun d 
duc-Question of execution proceedings. 

402—0. ?. C.— S. 47 = S 244 of 1882. 

In a partnership suit the Court after finding 
that a certain sum was due to the firm, which 
the parties were entitled to in equal shares, 
ordered the defendant to realise the amount and 
pay half to the plaintiffs, On the question whe- 
ther the plaintiffs could realise their share from 
the defendant by execution of their decree or by 
separate suit. 

Efplf/, that as a specific sum having been 
found to be due to the firm, the plaintiffs could 
recover from the appellant in execution proceed- 
ings their share of any sura found to have been 
realised by the defendant or to have been reali- 
sable with due diligence under Section 244 (c) 
of the Civil Procedure Code, 


t 
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(4) Questions relating to exeouUon— Coritd. 

Seld^ Section 260 of the Civil Procedure Code, | 
inapplicable to the case. Tikaya Ram v 

Mega Ram. 48 P R 1900. 

403— 0, P. 0.— S. 47= S.244— Question relat- 
ing to execution of decree — Parties to suit. — 

Where certain decree-holders attached certain 
immoveable property as belonging to two of the 
judgment-debtors who objected that they had 
gifted the property to certain temple, and were 
only in possession of it as trustees for that 
temple, held that quoad the judgment* debtors, 
the question raised fell under Section 244, Civil 
Procedure Code, as one relating to the execution 
of the decree between the parties to the suit, and 
was not one to be tried by a separate suit. — 

SfI Narain v Daulat Ram. 9 P R 1889. 

404 — S. 47 of 1908= 1882 Section 244 — 
Decree for pre-emption-Question whether decree- 
holder has paid money into Court within time. 

On the 19th May 1897, Hyat obtained a 
decree against Saghar Mai, vendee, for pre-emp- 
tion of certain land and it was oidered that on 
payment by him of Rs. 2,000, purchase-money 
by the 28th June 1897, for (payment to Sagbar 
Mai, vendee, together with Rs. 29 cost of sale- 
deed and registration, he should be put in pos- 
session of the land and that in default of 
deposit of * the said sums the decree should 
becomf^ void. The decree-holder by mistake 
paid into Court only Rs. 2,000 by the 58th June, 
and on the 1st July the vendee submitted an 
application urging that the decree had become 
void in consequence of the failure of the decree- 
holder to pay in the whole amount specified in 
the decree. This application having been rejec- 
ted, the judgment-debtor (vendee) appealed to 
the Divisional Judge but his appeal was dismiss- 
ed on the ground that no appeal lay. 

"Reld^ that the question whether the purchase- 
money had been deposited in time was one 
arising between the parties to the suit, in which 
the decree was passed, and relating to the execu- 
tion thereof within the meaning of Section 244 of 
the Civil Procedure Code. 

ReM^ therefore, that an appeal lay to the 
Divisional Judge from the order rejecting the 
application. Saghar Mai v Hyat. 

38 FI of 1898. 
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(4) Questions relating to execution— . 

405-S. 47 of 1908=1882 S. 244 — Decree ^ 

incapable of execution by reason of events sub- 
sequent to decree — Decree giving an option to ji 

the parties.— 

A partition suit brought by a son against his 
father was referred to arbitration. On the 9th 
January 1890, the award was published, and, on f 

the 27th March 1890, the defendants moved for 
and obtained a decree in terms of the award. By 
this decree it was ordered that, in satisfaction 
of the plaintiff’s claim, the defendant should pay 
to him Rs. 1,05,000 in the manner therein stated i 

mz , Rs. 40,000 to be paid forthwith, and the 
balance of Rs.65,000 to be paid ‘*upon that plain- ' 

tiff delivering to the defendant certain speci- 
fied property, which included two vessels or 
buglows, called respectively the Nasrl and Sam- 
'hnW', In no event was defendant to be required 
to pay the Rs. 65,000 before the 1 6th November 
1890. At the date of the decree the vessel Sam- 
huli was at sea on a voyage, and, on the 18th ; 

June 1890, while still on the voyage, she was 
lost. On the 15th November 1890, the plaintiff's 
attorneys demanded payment of the balance of 
Rs. 65,000. They offered to deliver the other 
properties specified in the decree, but stated that 
the vessel Sanihuh had been lost. They offered 
to pay its value, which they estimated at Rs, 

1.000. The defendants, however, demanded the 
delivery of the buglow, which they stated to be 
worth a very large sum. The defendant having, 
under the circumstances, refused to pay the Rs. 

66.000, the plaintiff applied for execution of the 
decree, which was refused. He then obtained a 
rule calling on the defendant to show cause why 
the decree of the 27th March should not be 
amended or rectified by stating therein the 
amount of money to be paid to the defendant as 
an alternative, if delivery of the vessel Samhuk 
could not be made, such delivery having become 
impossible. That rule was discharged. The 
plaintiffs then took out a summons calling on tho 
defendant to show cause why an order should be 

made, under s. 244 of the Civil Procedure Code, ■ 

directing the plaintiffs to pay to the first defen- 
dant, in lieu of the delivery of the vessel Samluh, 
such sum of money as might be fixed by the 
Court as the value of or compensation for the loss 
of the vessel ScDuduh in the decree mention- 
ed, and why an order should not be made that 
on payment of such sum and delivery of the 
I other properties mentioned in the decree which 
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(4) Questions jpelatingto execution— 

the plaintiffs were to deliver nnder the decree to 
the first defendant on payment by the latter 
to them of R8,65,000 the first defendant should 
pay to thei plaintiffs Rs, 65000 and interest thereon 
from the 6th day of November 1890, mentioned 
in the said decree, and, in the event on its being 

held that the first defendant was not bound to 
pay the said sum of Bs,65,0u0, then why an order 
sfiould not be made that the property mentioned 
in the decree winch the plaintiffs were to hand 
over t^ the first defendant on payment of Rs, 65,000 
should not be retained, used, and appropriated, 
absolutely by the plaintiffs for their own use and 
benefit, freed and discharged of all claims on the 
part of the first defendant, and why the first 
defendant should not be directed to withdraw 
th(^ claim made by him to a debt of Rs,22,000, or 
therefkbouts, mentoined in an affidavit of one 
Ahmed bin Essa Khaliffa, and why such further 
or other order as to the Court might seem fit 
and the justice of the case may require should 
not be made in the premises and in relation to 
the properties mentioned m the decree which 
were to be delivered over by the plaintiffs to the 
first defendant on receiving from him Rs,65,000, 
and why in the alternative this suit should not 
he restored and placed on the board for trial. 
It was contended by the plaintiff that the ques- 
tions raised in the summons were questions 
arising in execution to be dealt with by a Judge 
in chambers under s. 244 of the Civil Procedure 
Code, and that a fresh suit was not necessary. 
Meld^ dismissinc the summons, that the applica- 
tion was not one in execution of a decree, nor 
was the question one arising in the course of 
execution, but that the decree having become 
incapable of execution, the summons ashed the 
Judge to decide what were the rights of the 
parties in consequence of its non-execution. J/eld, 
also (as to the part of the summons asking for 
restoration of the suit), that the matters m issue 
in the suit had been fully heard and determin- 
ed, and the rights of all parties had been settled 
by the decree, and consequently there was 
nothing further to be tried. The Court could 
jaot in this suit, after passing a decree, proceed to 
ascertain the rights of the parties under a state 
of facts quite different from those which ap- 
peared in the pleaaings and arising subsquently 
to the decree, Ahmed bin Shaik Essa 

y iAaa bin Ihaliffia, 1 8 Bom, 495. 


(4) Questions s?elating to execution— Oontd. 

406— 0 PCS. 47«S. 244 of 1882-Objec- 
tion by repres( ntative of party to the suit to the 
jurisdiction of the Court which passed the decree. 

S. 244 of the Code of Civil Procedure applies 
as well to a dispute arising between the parties 
contemplated by that section in relating to the 
execution of a decree after it has been executed, 
as it would to a dispute between such parties re- 
lating to the execution of a! decree before it had 
been executed. It is competent to the Court 
charged with the execution of a decree to consider 
the question as to whether the Court which pass- 
ed the decree had jurisdiction to pass it, unless 
the decree itself precludes that question. (U All 
314 and 15 Bom 219 referred to). Imdad Ali v 
Jagan LaL 17 All 478, 

Notes -Ap; 21 Bom 314. Dist: 23 All 476. Ref: 
21 Bom 466; 19 All 352; 24 All S91.Pol: 3 
AL J 601 = (1906; WN 233. 

f 32) Claim to attached property, 

407— 0 P C S. 47 of 1908 =S. 244— Questions 
to be decided in execution — Property liable to be 
sold therein. 

The question whether certain property is lia- 
ble to be sold in execution of a decree can be 
decided under s. 244 of G P Code. (11 B L E 14t^ 
18 W R 186. followed in principle). Mungeshur 
Kuar V Jtimoona Pershad. !L6 Cal 603. 

Notes— Dist: 12 All 313 F B; Ref: 19 M L J 
401; 32 Mad 429. 

(33) Party attached in execution after 
satisfaction of decree from other sources. 

408— 0 P 0 S. 47=S. 244— Separate suit. 

An elephant having been attached in exeou- 
! tion,it was released on the claim of one P, upon 8 
standing surety. It was finally declared to be 
the property of the judgment-debtor; but the 
decree having been satisfied from other sources, 
it was ordered that the elephant be returned to 
the judgment-debtors. It was then demanded 
from the surety; but he objecting, the claimant 
(P) was served with notice to produce it. This 
not having been done within the period fixed, the 
Munsit ordered that it should be demanded from 
the surety, and (on his failure to produce its sti- 
pulated price) should be realized by attaohmeutj 
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(4) Questions relating to execution - 
aod salei of his property. Meldth^t, the decree 
having been executed, the Munsif s subsequent 
proceedings as to the elephant were illegal, and 
that the right to it was open to a suit. Jtlggut 

Chiinder Bhadooree v Shib Chtindra 
Bhadooree. 16 W R 269. 

Notes -Foi: 6 0 L B 33. Ref: 10 W R 99. 

(84) Question as to legality of purcharse 
by jtidgitient- debtors of right of some of 
decree'hoiders. 

409— C P 0 S. 47 of 1908=»S. 244 of 1882. 

Held that disputes as to the legality of the 
purchases by judgment-debtors of the rights of 
some of the decree-holders in the property to 
which the decree relates and the extent of the 
share acquired under the purchase are ouestions 
falling within the purview of section 244, clause 
(c), and must be determined by order of the Court 
executing the decree. (6 All 37, 7 W R 136; and 
36 W R 543 referred to). Kudhai v Shco Dayal 
10 All 570, 8 W N 231, 

Notes— Dist: 32 Mad 209; 8 M L J 309. 

410— B. 47 of 1908=S. 244 of 1882— Separate 
suit— Limitation. 

In execution of a decree, the property of the 
judgment-debtor was sold, and on an account be- 
ing taken, a certain sum therein appearing to 
be due was paid in December 1868 to the decree- 
holders. Subsequently, on the application of the 
judgment-debtor, the account was re-opened, and 
had been overdrawn by the decree-holders. In 
1876 the judgment-debtor applied to the Court 
which executed the decree for an order for the 
repayment of the amount over-drawn. Held that 
while the application was not barred by any pro- 
visions of the Limitation Act, IX of 1871, the 
English doctrine of laches did not apply in this 
countfry; and, further, that the application had 
been presented in the proper Court, as required 
by s, 11 of Act XZIlI of 1861 (corresponding 
with s. 244 of Act X of 1877). 

Allij Hossein y Muzhur Hossein. 

4C LR577. 

Nbtes-Ex: 10 Cal 638. 
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(4) Qucstiona relaldng to execution— 

(35) Objection to claim to portion of th« 
land. 

411 — 0 e C S. 47*s. 244— Decree altering 
possession of land. 

Where a decree directed|certain land to be 
taken from first defendant and put into plaintifPe 
possession for a term, and a claim was put in 
by second defendant’s assignees to part of the 
land , — Held that an objection by pst defendant 
to the claim was a matter to be determined in 
execution proceedings, and not by separate suit. 
Rahimen KRan Samoji Sahib v Patcha 
Miyah 4 Mad 285 

Notes — Ref: 15 Cal 487; 7 Mad 255. 

(36) Alleged fraudulent execution of 
decree. 

412— 0 PCS. 47=8. 244— Separate suit. 

Certain property in the 24-Pergunnahs having 
been seizad and sold in execution of a decree of 
the High Oourt,application was successfully made 
to the District Judge to set aside the proceedings, 
on the ground that the execution was fraudulent 
and not warranted by the decree. Held that the 
Judge had no right to entertain such an applies* 
tion,or to re-open,at the instance of a third party, 
execution proceedings which had come to an end. 
The question could only be determined in a re- 
gular suit. Luchmcepttt Singh y Adoyto 
Churn Mullick. 24 W R 452 

Sec Jogenarain Singh y Bhugbano. 

2 W R Mia 13. 

Notes— Dist: 22 Bom 267, 

413— G P 0 S. 47=*S. 244— Suit for setting 
aside sale — Fraud — Sale under Act (X of 1859)— 
Act (XXlIIofl861) 8. 11. 

A landlord obtained an ex-jparte decree for 
arrears of rent and in execution of that decree the 
tenure was sold. The tenant then brought a suit 
against both the landlord and the purchaser for 
setting aside the sale on the ground that the de- 
cree and the execution proceedings were frandnl^t 
and that the purchaser was only a benamidar for 
the landlord. The defendant contended that the 
suit would not lie, the questions being such at 
could be determined and were actually determi- 
ned by theiCourt executing the decree«^e^i 
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(4?) Questions relating to execution— 
that neither s. 244 of the 0 P Oode nor s. H of 
act XXIII of 1861 applies to proceedings in exe- 
cution of a decree obtained under act (X of 1869) 
and that the suit being one to set aside the sale 
on the ground of fraud was maintainable. (11 Cal 
376 distinguished.) Brojo Gopal Sarkar v 
Butirunnissa Bibi, 15 Cal 179. 

Notes-Rpf: 17 Cal 769 F B, 

414--0 P CS. 47 1908=1883 S. 244— Appli- 
cation for further execution by taking an ac- 
count. 

An application to the Court passing a decree 
for possession in favour of the heirs of a mortga- 
gee for further execution thereof, by taking an 
account is not the proper mode for the mortgagor 
to redeem the mortgaged lands and to recover 
possession thereof, The proper course for a mort- 
gagor who seeks for an account and redemption 
or for redemption alone, is to bring an indepen- 
dent suit for that purpo8e.(2 Bom 371, overruled.) 

Ravji Shivram Joshi v Raluram. 

12BomHCR160, 

(37 ; Question after Court has executed 
decree tnd become functus officio — 

; Review. 

415-0 PCS. 47 = S. 344 of 1882. 

Pending the execution proceedings a judg- 
ment-debtor was permitted to examine the 
accounts, but failed to do it and then after the 
proceedings were struck nflf and the decree 
declared to be satisfied, he made a new applica- 
tion for a permission to examine the accounts. 

the question must be determined according 
to 8. 617 C P Code and the oily remedy of the 
judgment-debtor is by a review of the order 
which struck off the proededings and declared the 
decree satisfied. The words the ‘following ques- 
tion shall be determined by order of the Court 
executing the decree’ of s. 31:4 mean the Court 
executing thQ decree at the time when the appli- 
cation is made and that those words do not 
include the C3urt which had e,recuted the decree 
and has become offino. Fakavuddin 
Mahbmed Absan v Official Trustee of 
Bengal. 10 Cal 538. 

Notes— dist: 5 C W N 627. Refi 18 All 106, 


C.P.C.(1908)-S.47=(1882 

(4) Questions relating to execution Conti. 

(38) Decree subscq^uently modified, que*- 
tion as to execution ol 

416—6’. m of (1908)=*s. 244 of (1882). 

Where it Js contended that the decree that has 
been executed is not the decree that was passed 
between the parties, but a decree modified by a 
subsequent decretal order, s. 11. Act XXIII of 
1861, does not appiy, the question not being one 
relating to the execution of the decree and between 
the parties to the suit. D mbika CliurJi 

Chuckerbutty v Dwarkanatb Gbosc. 

8WR506. 

Notes-Ap: 15 Cal 179. Ref: 17 Cal 769 F B; 
2 Mad 264. 

(39) Question raised for first time in 
execution. 

417_C P C S. 47= S. 244 of 1882. 

JSeldt that a question raised for the first time 
between the parties to a decree at the time of its 
execution, although not expressly reserved in that 
decree for determination at the time of its execu- 
tion, may be enquired into and determined by 
the Court executing thederee under s. 11 of Act 
XXIII of 2861, Janoji Banaji v Vyankatesh 
Shrinivas. 2 Bom H C R 393: 2nd Ed 871, 

(40) Forfeiture, relief against— Non-pay- 
ment of rent, though stipulation contained 
in compromise decree. 

418- C P C S. 47 = S. 244 of 1882. 

A Court can relieve in execistion 
proceedings against forfeiture for non- 
payment of rent, even though the stipulation is 
contained in a compromise deree. (10 Bom 436 
dis. from.* 10 Cal 305 ref to), Nagappa v 

Venkat Rao. 24 Mad 265 

Notes-Ref : 26 Mad 31: 3 j Bom 16 F B;31 Mad 
474; 18 M L J 469. Fol: 8 Bom L R 813 F 
B=1MLT 370. 

(41) Assignee of decree. 

419— 0 P 0 (1908) S. 47=S. 244 of 1882- 
in direct assignment. 

A, a decree-holder, applied for execution of his 
decree, but was opposed by i?, the judgment- 
debtor, on the ground that A had sold his decree 
to a third parfey, from whom it had passed to 


! 
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(4) Questions relating to exccutioti— 
son. 'B.elJ that this was a question arising bet- 
ween the parties to the suit in which the decree 
was passed and relating to the execution of the 
decree, and might be determined by the Court 
executing the decree, under s. 11, Act XXllI of 
1861. Ramdhan Rakhit v Panchanan 

Chuckenbutty 1BLRSN9:10WR 144. 

420— CPCS.47 of 1P08 =8.244— Representatives 
of judgment-debtors — Question of liability of pro- 
perty to be sold. 

Meld that the question whether a person al- 
leged to be a representative of a deceased party to 
a suit is such representative, and also the ques- 
tion whether property against which execution 
is sought in the hands of the representative of a 
deceased party was in fact the property of such 
deceased party and not the separate property of 
the representative, atp questions to be decided 
under 8. 244 of the Code of Civil Procedure and 
not by separate suit. (16 Cal 1, 11 B L h 149, and 
12 All 313, referred to). Beni Prasad Kunwar 
V Lukhna Kutiwar. 21 All 323. 

421— Questions relating to execution —Repre- 
sentative — K and M were undivided Hindu 
brothers. 

A suit was brought against K and decree for 
costs was made against him. K having died 
after decree, K’s sons were brought on the record 
for him in execution of the same.Certain property 
was attached and the sons objected that the at- 
tached property was the self-acquired property 
of their uncle M who died after K and that they 
had inherited no property from K. Their objec- 
tions became successful. The transferee of the 
decree brought against the sons of K to establish 
his right to proceed against the property m ques- 
tion. 

MeU^thQ question of the liability of the pro- 
perty to be taken in execution in the hands of 
the defendant was a question arising between the 
parties to the suit or their representatives, and 
relating to the execution &;c. of the decree with- 
in the meaning of s. 244 and that the suit was 
not maintainable. The cases as to the position 
of representatives added to the suit either before 
or after the decree referred to and discussed. 
RajfUp Singh v Ramgolam Roy. 

CbX U 


CPC. (1908)S.47=(.1882- S.244)-Cfcn?i 

(4) Questions relating to execution — Conoid 
Notes.— Ap : 17 Oal 711 P B ; 12 All 313 P 
B. Poll 21 All 323. Bist; 6 0 WN 63: 23 
Mad 196 P B; 23 Bom 237. Ref: 6 Bom L 
R 1043. 


(42) Land not liable to execution under 
S. 9 N W P Rent Act— Land sold in execu- 
tion— Recovery of. 


422— S. 47 of (1908) =8. 244 of (1882)— Suit 
by judgment-debtor to set aside sale— Presh suit 
—Civil Procedure Code, s. 244. 


A judgment-debtor sued the decree-holder for 
recovery of possession of certain land which had 
been sold in execution of the decree and to set 
aside the sale, on the ground that the land was 
not liable, under s. 9 of the N W P Rent Act to 
sale in execution of decree. Meld that the ques- 
tion at issue between the parties was clearly one 
relating to the execution and satisfaction of the 
decree, and that the suit was therefore barred by 
the provisions of s. 244 of the Civil Procedure 

Code. Janki Singh vAblak Singh. 

6 All 893. 


Notes:— Pol: 6 All 448. Dist; 7 All 641. 


(48) Defaulting purchaser— Re-sale— De- 
ficiency in price— Recovery of deficiency 
from defaulting purchaser. 


423—0 PCS. 47— Court-sale— Suit for re- 
covery of amount so realised— Not barred. 


8, 47 (1) Civ Pro. Code, 1908, does not bar a 
separate suit by a person, who, as defaulting 
purchaser in a Court-sale, was ordered to maka 
good the deficiency in price that resulted in con- 
sequence Of a re-sale, for setting aside the order 
and for recovery of the sum of money realised 
from him on account of such deficiency. (19 
All 22, Pol. 18 Mad 439 and 26 Pal 99, Dig. 26 All 
447, Dist ; 14 All 201 (209); 19 Cal 683 and 26 
Bom 631 (635), Ref.) Parhut v Bindfaj. 

7 N L R 184. 


rs) ANY OTHER QUESTION. 


(1) Adjustment between panics— Juris- 
diction of Co<in to deal with, 

424-0 PCS. 47; 0. 21 r.2«fl882 Secs. 244 
268)-Mortgage-decree-Order absolute for sale 
— Eseention. 


iii 
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(5) Ally other queBtion-- Contd 

A Court which is competent to execute a mort- 
gage decree is not only competent but it is also 
its duty to determine how miich is due and re- 
alisable under the decree at the time when exe- 
eution is sought; and as such it can enquire into 
the matter of an adjustment between the parties 
after the order absolute for sale. 

The powers of the Court which are called 
upon to execute a mortgage decree are not con- 
fined within the four corners of the rules framed 
under Sec. 104 of the Transfer of Property Act. 
Sec. 104 is an enabling section and the rules 
made by the High Court under the provisions of 
that section, do not limit the applicability of the 
provisions of the Code of Civil Procedure as re- 
gards sales held in execution of mortgage decrees, 
Harish Chandfa v Jagabandhu, 
S M L T 202=12 C W N 282=7 C L J 581. 

425— 0 P 0 S. 47 (1908}=Ss. 244, 268-.Un- 

certified judgment cannot be taken notice of by 
Court. An adjustment of a decree out of Court, 
which is not certified to the Court cannot, under 
8, of the Code of Civil Procedure be pleaded 
as a bar to execution. (81 Mad 409 followed. 21 
Mad 566 referred to.) Ganapathy Appar v 
Chutiga leddy* Mad 312. 

(2) Power to stay execution— Case in 
which decree is being executed is before 
appellate Court. 

426— 0 PCS. 47 =(1882 s. 244)— Where the 
very Cash In which the decree is being executed, 
h bufoife the appellate Court, that Court has the 
poir&k to stay execution. 

Qmre: Whether the same power exists where 
the appeal is only against the decree sought to be 
executed ? Pasupati Nath v Nanda Lai Bose 
28 Cal 734=5 C W N 67. 

Notes:— Biat.* 9 0 W N 133. Ref: 3 0 L J 29, 
34 Cal 1037 F B=ll OWN 1030=6 0 L 
J 898. Fol. 33 Cal 927=3 C L J 67. Dist: 
51 Cal 1081; 36 Oal 923 ; 14 U W N 179. 

(8) Agreement antecedent to decree not to 
claim benefit of the decree bow far within 
the section. 

$ 

4^-0 P C 8. 47 «(i882 8. 844 (c) )-‘Any other 
ijuentioui* relating to execution eto% 


C PC (1908)5.47 =(1882. S.244) -Gontd, 

(5) Any other question— Co«M 

A contract made between the parties to a suit 
in derogation of a decree which may be passed 
in future cannot form the subject of an enquiry 
under S. 244, CP C, in a proceeding for the exe- 
cution of the decree; an agreement not to execute 
a decree, if eflect is sought to be given to it in 
execution proceedings, must be a transaction bet- 
ween 5the parties, subsequent to the decree. 
Questions under S. 244 (c) relating tu the execution 
of a decree and arising between the parties to a 
suit in which the decree was passed or their re- 
presentatives must be such as have reference to 
matters arising subsequent to the passing of the 
decree and not antecedent to it, Chhoti 

Narain Singh v Musstt Rameshwar Eoei*. 

6 C W N 796. 

Notes.— Fol. 31 Cal 179. 

(4t) Agreement to stay or not to enforce 
decree— Validity and existence of-Matter 
to be determined it» execution— Not in se- 
parate suit. 

428— 0 PCS. 47, Civil Pro. Code (1908)=S. 
244 of (1888), 

'J be existence and validity of an agreement to 
stay or not to enforce a decree ought to be deter- 
mined in execution under the provisions of S. 
244, Civ Pro Code, and not in a separate suit, 
(28 Bom 463, FoL; 29 Cal 810, Diet.) Rukmani 
Ammal v Krishnamachary (minor) by his 
guardian Andalammal, 9 M L T 464= 
8 Ind Cas 1071. 

(5) Suit, maintainability, conveyance, exe- 
cution of, by court-Rights of parties under 

the conveyance, how to be enforced. 

429— C PCS. 47 — Title to property, when 
vests- Agreement for repayment of profits collect- 
ed— Suit to recover by way of mesne profits-—^ 
Provincial Small Cause Court’s Act (i;£ of 1^87), 
Sch II Art. 31: 

When the decree merely directed the defen- 
dant to execute a conveyance of oeriain property 
and further that if he failed to execute it, the court 
would execute it on his behalf and the convey- 
ance was executed by the Court, nothing further 
remained to be done in execution proce^ingl, 
j and if either of the parties wanted to enforce hia 
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(5) Any othet* question— 
rights under the conveyance, a separate suit was 
maintainable. The title to the propf^rty in such 
a case did not vest in plaintiffs till the convey- 
ance was executed. Hence between the date of 
the execution of the agreement of sale and the 
execution of conveyance, the vendor was the pro- 
per person to collect the profits. If the vendor 
agreed that he wouH repay the plaintiff profits 
which he must collect either himself or bylhis agent 
or by another person on his behalf, a suit to re- 
cover from the defendant by way of mesne pro- 
fits the amount payable to him is not for recovery 
of the profits of immoveable property wrongfully 
received by the defendant and is not barred by 
Art 31 of the Provincial Small Cause Court Act, 
from the cognizance of the Small Cause Court. 
Kali Narain Bhotidmik v Harinath Chakra- 
vanhy. 12 C L J 599==7 Ind Cas 484 

4S0— G P 0 1908 S. 47 and 0 XX, r 11 — 

Agreement to delay execution— Sanctioned by 
Court not to be resiled from— No fresh suit 
necessary. 

A iudgment-debtor, who had the benefit of 
the arrangement for delay in execution which was 
sanctioned by Court, is not at liberty to resile 
from it. 

The arguments in 14 M L J 359 and 18 M L J 
648 have lost their force under the new Civil 
Procedure Code. The old S, 267-A is dropped 
and S. 210 re-appears in 0. XX r. 11 of the new 
Code. And S. 47 allows Courts to treat applica- 
tions as suits end rice versa. (14 M L J 369; 18 M 
L J 548, overruled; 4 Cal 27; 25 Cal 86. Fo’^. 
Sufoharaya Aiyar v Ramasamy Pillai, 

a912) 1 M W N 9 = 11 M L T 18 = 
22 M L J 166 = (i912) M WN 458. 

481— S. 47 Civil Procedure Code = (Act. XIV 
of 1882 ) Sec. 244— Agr^^ement before date of 
decree. 

When a decree is once passed, it must be 
taken to be conclusive between the parties and 
an agreement entered into between the parties 
before the date of the decree and not embodied 
in it cannot be given effect to in the execution 

proceedings (22 Bom 463 ref;>, Benode Lai 
Pakrasi v. Bpojendfa Kumai? Saha. 

29 Cal 810 « 6 OWN 888* 

n n.c 108 


C P CCt908)-S.47=(1882,S.244)-C?wM. 

(5) Any other question— 6Wi. 

(S') Agreement to give time. 

432— 3. 47 of (1908)=s. 244 of (1882)- Suit 
on agreement. 

The parties to a decree presented a petition 
to the Court executing the decree, in which they 
stated that they had agreed that the principal 
amount of the d'^cree was to be paid within eight 
years; that a sum of Rs.60 was to be paid annual- 
ly as interest on the principal amount: and 
that upon default of payment of the interest the 
whole amount du<“ should be realized by execu- 
tion of the decree. On this petition being presen- 
ted, the Court struck the case off its file. Meld 
that upon default being made, the decree-holder’i 
remedy was by execution of the decree, and not 
by suit to enforce the terms of the agreement. 

Champat Rai v. Pitambar Das 6 All., 16 

Notes:— Fol; 6 All 228. Ref: 12 All 671. 

(7) Execution of decree passed] on usu- 
fructuary mortgage-Application for 

order absolute —WTortgage in pos- 
session after decrec-Subsequent 
profit— Accounts. 

433— B. 47 =*( 1882 s. 244 c )— Under the 

terms of a compromise decree in a suit on a mort- 
gage, the defendants were to pay a certain 
amount within a year and in default the amount 
was to be recovered by sale of the mortgage, 
and other property under the d^eds of mort- 
gage t^he mortgagee was to be in possession in 
lien of interest but the de<^ree was silent as to 
possession and interest. The decree-holder applied 
tor sale. The lower Court held that if he had con- 
tinued in possession after the decree it would be 
necessary to take an account to ascertain whether 
the decree had satisfied and dismissed the petition. 
Held., that the Court was wrong in going behind 
the decree instead of executing it. Held^ also, 
that the application was an application for an 
order absolute for sale. Appa Rao v. Krishna 
Ayyangar. 25 Mad 537. 

Notes:— Ref 17 M L J 201; 30 Mad 265. 

(8) Objection by Judgment— debtor to 

the executability of decree. 

434 — S. 47 = (1882 s. 244 (c) )— is not intend- 
ed to apply to a case where the ji^'^erment-debtor 
against whom a decree for sale has be^^n obtained 
as the representative of the mortgager tries to set 
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(5) Any other ^nestloti— Cowf/f. 
ftiide the effect of » decree. It refers to proceed- 
lagB in execution based on the decree as if the 
deOTie was perfectly good and valid. (27 Cal 242 
dist ; 19 All 480, SI Ail 277, 21 All 456 ref to. 

Khetrapal Singh Roy v, Shyama Prosad 
Barintn. 32 Cal 265. 

Notes:— Fol: 16 M L J 646. Ref: 30 Mad 26; 

8 0 L J 20. 

(9) Setting aside sale. 

4*^5— 8. 47 of ( 1908 )=s. 244 of (1882)—An 
Order setting aside a sale on the ground that only 
one of two decree-holders purchasers who were 
allowed to deduct the sale price from the decretal 
amount had put in the receipt was presented on 
hii behalf also, comes under s. 244 of the Code of 
Civil Procedure. Makka v. Sri Ram. 

24 All 108«(1901) 21 W N 169. 

(10) Application to set aside sale in exe- 
ontion of an exparte decree subEe<g[tient- 

ly set aside under s. 108, Civil 
Procedure Code 

4B6— OPOS. 47 »s. 244. 

Where a property was sold in execution of an 
ex-parte decree and purchased by the decree-hold- 
er and the decree was subsequently set aside 
under s. 108, Civil Procedure Code,— JSTcM, that it 
is competent to a Court under s. 244, Civil Proce- 
dure Code, to go into the question and to set 
aside the sale as bad. (19 Cal 683: 17 Cal /i>9 reli- 
^ on), Beni Pershad Koeri v. Lakhi Rai 

3 C W N 6. 

Notes:— Fol: 27 Cal 810 

(11) Purchase at execution sale by decree 

-holder-Leave to bid— Necessity for 

settingup jOaud in pleadings— Set- 
ting aside ofnale. 

487-S. 47; 0 21 rr 72, 96, 96,«=(1882 Ss. 244 
394, 318, Sc 319)--A suit for the recovery of certain 
property purchased by him at a Court sale in 
execution of mortgage decree obtained by himsf if 
After two infructuous attempts at sale for which 
A had obtained leave to bid, A purchased the 
property at the third sale in iht name of B (with- 
out permission to bid) for a sum considerably 
less than the principal money due on the mort- 
gage, the sale was conffrmed and possession deli- 
tWed to 


CPC {i908)-S.47=(1882,S.244i-0i>n«i 

(5) Any other question- Contd. 

Held ( Per Miller^ J". )— The purchase being 
effected in o^^ntravention of the provisions of S, 
294 the sale was voidable on the application of 
any person interested in it and confirmation of 
the sale does not affect the case. 

It is not the duty of the Court knowingly t® 
accept the position of an instrnment of fraud 
and that too when the fraud has been practised 
upon itself or upon another Court. 

Per 'Sankaran Nair, /. the provisions of Section 
294 of the Code of Civil Procedure which is enact- 
ed in the interests of the judgment-debtor and 
other persons interested in property, precluded 
the plaintiff from purchasing the property in the 
name of another. 

Per Abdur Rahim. J. — The sale not having 
been set aside under Section 294, the plaintiffs 
are entitled to recover possession of the property. 

A party relying upon a fraud either as the 
basis of bis action or as defence to a suit must 
plead it in distinct terms so that the party whose 
act 18 impeached as fraudulent may have full 
notice of the charge he has to meet. 

The restriction imposed on a decree-holder 
buying the property of the judgment-debtor in 
execution of his decree is the creation of a sta- 
tute and when that same statute has provided a 
penalty for the violation of such restriction, the 
penalty should be regarded as co-extensive with 
the disobedience of the restriction, the Court can- 
not attach, to the disresrard of a rule like this, 
consequences other than that contemplated by 
the Legislature, by converting such disregard into 
frau 1 ; it should, without being hasty in inferring 
fraud, stricly and narrowly construe all charge! 
of fraud. 

The pharse “ abuse of process of the Court ” 
is generally used in connection with actions for 
using some process of the Court su<^h as a writ 
of attachment taken out maliciously to the injury 
of another person. (24 Oal 356 Appr. 23 Mad 327; 
11 Mad 588; 14 Mad 498; 22 Mad 628 at 3; 11 
Cal 731; 5 Bom 676 Appl: 10 Oal 757; 5 G V If 
m: 24 Gal 356 Hist; 10 Cal 767: 11 App CAs 
at page 242; 94 Oal 365 Bef:). Thathti Naiek 
V Kondu Reddi 5 M L T 248»«32 Mad 242 

Ind C%B 221, 
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(5) Any other question— 

(12) Sale setting aside for fraud— Auction- 

purchaser «fe decree-holder- Parties, 

4S8— G PCS. 47 ==1882 S. 244 Gl. (C). 

A judgment-debtor is entitled by an ap plica- 
cation under sec. 244 0 P 0 to have an execution 
sale of bis properties set aside if be alleges and 
proves fraud on the part of tbe decree-holder 
though no fraud is alleged or proved against the 
auction-purchaser who is a stranger to the suit. 
(19 Gal 683=2 C WN = 0 N 403 = 4 0 
W N 641 foil). 

When during the pendency of an application 
under sec. 244 0 P 0 to set aside an execution 
sale, the sale is confirmed, such confirmation is 
no bar to the maintenance of the application 
even though the auction purchaser is a stranger 
to the suit. (19 Gal 683 must be taken to have 
overruled in effect the Fall Bench case of 17 Cal 
769=3 G W 399 follow). 

Ehirode Sundafi Debi v. Jnanendi*a Nath 
Pal Chaudhu«, 6 C W N 283. 

Notes:— Fol: SOWN 230; 6 0 L J 111. 

Disfc: 32 Gal 175. 

(18) Sale in execution, the judgment— 
debtor being ignorant of the execution 
pfoceedingfl through the fraud of the de- 
eree-holdcr— Setting aside proceedings in 
execution. 

439~C P C S 47«S 244. of 1882. 

In 1879 B obtained a decree against S. S gave 
security for the satisfaction of tbe decree, where- 
upon B agreed not to take proceedings in execu- 
tion. In breach of this agreenrient, D in the 
same year applied for execution, and sold certain 
immoveable property belonging to S, of which K 
became tbe purchaser. K did not apply for pos- 
session until 1883, in which year he applied for 
and obtained possession of the property, S alle- 
ged that he then for the first time became aware 
of the sale, and that by the fraud of L and K 
he had been kept in ignorance of the execution 
proceedings taken by B in breach of the above- 
mentioned agreement, and within thirty days 
after K obtained possession, he (S ) applied for a 
revepfsal of the orders which had been passed in 
the aforesaid fraudulent proceedings. Tbe Sub- 
ordinate Judge held that the application was 
barred, and referred the applicant to a separate , 


C PC(1908)S.47=(1882, S.2U)-Oontd. 

(5) Any other question — Contd. 
suit to set aside the sale. On application to the 
High Court. — Held, on the authority of 

6 Bom., 148, that a separate suit 
would not lie, and that the relief sought by S 
could only be obtained, at all events as against 
B, by an application under s. 244 of tbe Civil 
Procedure Code, 1 882. Sakharam Govind 

Kale V Damodar Akharam 9 Bom 468. 

Notes:— Ap: 17 Cal 769 F B; 19 Cal 683 PC. 
Bef; 22 Bom 463 F B; 1 Bom L R 74; 26 
Bom 631; 26 All 447 F B; (1904) W N 61; 
11 Bom L B 699. 

( 14 ) Sale in execution of decree for 

arrears of rent-Fraud-Suit to set aside 
sale on the ground of fraud. 

440.-C P C S. 47 of (1908)= « 244 of (1882) 
— Questions arising between parties to tho suit 
— C P Code Ss 311, 312, 314, 316. 

Held, — When circumstances affecting tht 
validity of a sale in execution have been brought 
about by the fraud of one of the parties to the suit, 
k give rise to a question between the parties such 
as apart from fraud would be within tbe provi- 
sions of S 244, a suit will not lie to impeach the 
validity of the sale of the ground of such fraud. 

( U Cal 376=6 Mad P17, 6 Bom 148, 9 Bom 4€« 
appr: 14 Cal 679 dissented from in part ), 

In such a case the judgment-debtor is enti- 
tied, whether the sale is confirmed or not, to 
make as against the person guilty of fraud or 
accessory thereto, suoh application as he is entitled 
to make under S 511, his time for making it being 
computed from the time when the fraud became 
known to him. Held— in cases in which the 
decree or purchase is made benami, S 244 doei 
not apply, and suit lies to set aside the sale. 

Mohendya Narayiu Chaturaj v Gopal 
Mundul. 17 Cal 769. 

Notes ;-Not Fol .■ 23 Ail 478 : 6 0 W N 283 
Biss. 26 Cal 324. Fol : 3 0 W N 6 ; 18 
Cal 139 ; 19 Cal 341. Bist ; 21 Oal 605. 
Ref: 21 Oal 437 ; 2 C W N 311 ; 21 
All 140. 

441.— 0 P C S. 47=8 244 of 1882.— Applica- 
tion for setting aside a sale for fraud when a third 
party is auction purchaser. 

An application to set aside a sale on the 
ground of fraud would come under 8. 244 even 
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(5) Ar*y otlies* question 

though the purchase is made by third person. 

( 20 All 412 Dist : ) Bhubon Mohan Pal v 
Nunda Lai Dry. Cal 324= 

SOWN 399 

Set Hira Lai Chose y Chandra Kanta 
Ghose. 26 Cal 539 = 2 C W N 403. 

Notes — Ap: 26 Oal 639 ; 26 All 447 F B 
Pol; 6 C W N 283; 81 Cal 385. Eef : 27 
Oal 197 ; 28 Cal 4. ,5 0 W N 124 ; 23 
All 478 ; 24 All 239 ; ( 1904 ) W N 61 ; 
26 All 447 ; 5 C L J 328 ; 11 Bom 
LR 699. 

442-C P O.S 47=8 244 of 1882. -Application to 
set aside sale for fraud-Qaestion between decree- 
holder or auction purchaser— and Judgment- 
debtor. 

A Judgment-debtor applied to get the auction 
sale set aside. He alleged certain facts which 
if true, would amount to fraud on the part of the 
decree-holder or the auction purchaser. Ris case 
comes within S 244. 19 Cal 683=24 Cal 707; 

2 C W N 691 referred to. 

Rajoni Kant Bagchi v Hossen Uddin 
Ahmed. 4 C W N 538. 

Notes:— Ex : 6 C W N 124 , 23 Cal 4. 

(15) Suit to set aside sale on the ground that 
property was not ancestral 

44 . 3 — C P C-S. 47 of (1908}=S 241 of (1882) 
—Sale under S. 320 CPC. 

The property of a judgment-debtor was sold 
by the Collector under s 3'iO of the Code of Civil 
Procedure as being ancestral property The iudg- 
ment-debtor sued the decree- holder and the auc- 
tion purchaser to set aside the sale on the ^ronnd 
inter afia that the property was not ancestral. 
Held that inasmuch as before the property could 
be sold by the Collector the question whether the 
property was ancestral or not had to be decided 
after notice as between the decree-holder and the 
•judgment debtor, the (luestion was one arising 
between the parties to the suit and the suit was 
barred unders. 244 of the Code of Civil Procedure, 
(8 All 146} and (19 Oal 083) referied to. 

Daulat Singh v Jugal Kisbore. 
19WN20S, 22 All 108. 

Notes;— Kef: U All 239; (1900 W N0l,26 
AIM 17 FB. 


C.P.C.(1908)S.47=(1882, S.244) ^Gontd, 

(5) Any other question— 

(16) Setting aside sale for irregularity. 

444. — C P C S 47 (1908)=:S. 244 of 1882. 

Sale in execution of a decree -Possession given 

to purchaser who was the decree-holder— -Satis- 
faction of decree and restoration of property to 
mortgagor — Remedy for recovery of mesne pro- 
fits and interest — Application in execution pro- 
ceedings — Separate suit — Right of purchaser to 
interest on purchase money. 

Under mortgage decree obtained by the 
appellant against the respondents the mort- 
gaged property was, in February 1901 
put up for sale in default of payment 
and purchased by the decree-holder who had 
obtained leave to bid. The purchase money was 
not paid but was set ojQE by the appellant against 
the amount due under the decree, which gave 
no future interest. Possession was given to the 
appellant m December 1901. In September 1903 
the sale was set aside for irregularity and in 
March 1904 the respondents paid the appellant 
the amount dne under the decree and possession 
of the propel ty was restored to them. Held^ 

( affirming the decisions of the Courts in India ) 
that the respondents were entitled by Ss. o83 and 
244 of Oivii Procedure to recover mesne profits 
and interest thereon in the execution proceedings 
and were not oblio-pd to have recourse to separate 
suit, for Lordships ^’'^ould not at this stage of the 
proceedings have been disposed to permit. Held, 
also, that the appellant was not entitled to interest 
on his pill chase money which had not been 
actually paid, but was set ofiF against what 
had not been actually paid, but was set off 
against what was due on the decree. The sale 
was set aside for his fault and it was out of the 
question that he should be allowed to make a profit 
at the expense of the respondents out of his 
own error, and so in effect recover interest not 
allowed him by the decree. Prag Narain y 
Kamakbia Singh. 31 All 551. 

(17) . Saleable interest -Auction Pur- 
chaser-Sale set aside on what ground. 

445. -0 PCS. 47,0 21, r 91 =(1882 S6c8.244 
313) An execution sale can be summarily set 
aside on the application of the auction purchaser 
under section .il3 Civil Procedure Code only 
when the fudgment debtor has no saleable interest 
theiein, Ko Older can be made under that sec- 
tion when the fudgmeut debtor has an interest, 
however small, m the properly sold. 
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(5) Any other question— Contd, 

In the ab«ience of fraud or misrepresentation 
an execution sale cannot be set aside under sec- 
tion 241 merely on the ground that the auction 
purchaser thought that A and B were the iudg- 
merit debtors and he purchased the interests of 
both, whereas in fact A was the sole judgment 
debtor and his interest alone passed at the sale. 
(20 t^al 8 Ap:) Makhamchorc Sarkar v. Nish- 
id Gonai. 

10 C L J 492*3 Ind Gas 438. 

(18) Saleable property— Sale of holding 
without consent of landlord-TP. Act. S. 2 

446.-C P 0 Ss. 47, 60==(1882 Secs, 24t 266). 
— Transfer of Property Act, (IV of 1882) Secs. 2 
(c) 108 0). 

Property which is not transferable vvithout 
the landlord’s consent is not saleable within the 
meaning of section 266, Oivil Procedure Code, 
and cannot therefore be at tached in execution of 
a decree. 

There is no usage in Comilla, under which te- 
nants are entitled to sell their holding without 
the consent of the Maharaja of Tippera. 

The Transfer of Property Act does not apply 
in cases where the legal relationship of the par- 
ties was constituted before the Act came into force. 

(8 0 W F 235 Ap:) Kailash Chandra Pal v Hari 
Mohun Das. 

10 C L J 110=13 OWN 541= 
1 Ind Cas 362. 

4i7.-C P C S. 47 of 1908 = 8. 244 —Applica- 
tion to set aside sale— Civil Procedure Code, 1882 
s. 294. 

An application under s. 294 of the Civil Pro- 
cedure Code to have a sale set aside on the ground 
that the purchaser took nothing by his purchase 
inasmuch as he was the holder of the decree 
in execution of which the property was sold is a 
matter in execution falling under s. 244 of the 
Code (5 Mad; 21 7, followed ) Chintamanrav 
Natu V. Vitbabai 11 Bom ; 588. 

Genti V. Sakharam. 22 Bom; 271, 

Notes: -Kef 21 Cal 664; 22 Bom 273; 624; 32 
Mad 242. Pol 23 All 478, 


CPC (1908) S.47=(1882. S.244) Go Hid, 

(5) Any other question— 

(19)— Sale brought about by fraud in exe- 
cution. 

448 - CPC 8. 47, 0 XXL rr. 69. 90.-Exeou- 
tion sale brought about by fraud- Waiver of right 
to object to sale. 

11 C W N 848 = 6 C L J. 62, 

(20) Order refusing to confirm a sale 
in execution of exparte decree set 
aside. 

449— C P 0— S. 47 of 1908=8. 244 C P Code 
includes an order of refusal to confirm a sale on 
the ground that there is no decree subsisting on 
the date when the confirmation of the sale is appli- 
ed for, the question raised being one relating to 
I the execution, or satisfaction of a decree. ( 19 
Cal 683 referred to.) Doya Moyi Dasi v Sarat 
Chundcr Majumdar. 25 Cal 175= 

1 C W N 656. 

Notes.-— Pol 26 Cal 324; 27 Cal 810. Bef 6 0 
L J 226. 

(21) -Que8tions for Court executing decree 
—Set aside sale confirmed in appeal- 

Non-payment-of price-Rcmady. 

450. — C P 0 S. 47 of (1908=) S. 244 of 1884. 

Auction sale set aside under s. 311 and price 
refunded, but sale confirmed on appeal. The pur- 
chaser did not pay the price. The proper remedy 
to recover it is an application under s. 244 and 
not a suit (24 W N 61 followed.) 

Rahimuddin v. Ram Lai. 

1904 WN 205=27 All 155. 

(22) — Suit to recover sum paid in excess 

under ^ decree. 

451. — C P C S, 47 of (1908.)=S 244 o (1882) 
) — Separate suit. 

Sums paid in execution in excess of what was 
due under the decree can only be recovered by 
application to the Court which executed the 
decree, not by a separate suit. Kashce Kisborc 
Roy Chowdhry v.Kisben Chundcr Sandyal. 

15 W R; 160. 

(23) Application by judgment-debtors to 

recover surplus from decree-^bolders. 

452. — C P C 8. 47 (1908) =S. 244 of (1882. 

Whereby sale in execution decree had been fully 
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(5) Any other question-^ Coutd. 

satisfied, laut was afterwards amended at the in- 
stance of the judgment debtors, and in conse- 
quence thereof, the decree holders were found to 
have realized more than they were entitled to, held 
the judgment debtors could proceed under 
s. 144 to recover the surplus. JDhan Kunwar y. 
Mahtab Singh. 19 W N 181, 22 All 79. 

Nbtes:— Fdl 15 All 441. Ref 24 All 291. 29 All 
m 4AL J 188; WN 1907, 90. 

4g8_0 P 0 S. 47=s (1882) S. 244.— 

Execution of decree Application by judgment- 
debtor that more had been realised from him 
than was due under the decree*— Appeal. — 

Meld, that an application by a judgment debtor 
for refund of money realised from him in execut- 
ion proceedings in excess of the sum due under 
the decree is covered by Section 244 of the Oivil 
Procedure Oode and that a refund can be ordered 
by^the Court executing the decree. (63 P R 1901; 
18 Calc; 326, 20 Mad 487; 24 Mad 519, 1C 
W N 708, 10 Oalc, 538, referred to and distin- 
guithed.) Ealti Khan v Abdul Latif. 

45 PR 1904; 113PLB1904. 

|®4)— Excess sum retained by decree hol- 
der after satisfying decree. 

454.— C P C S. 47 of 1908«S. 244.— Separate 
suii 

Suit brought to recover the amount to which 
plalntifl was entitled under a decree passed in 
favour of himself and defendant as oo-plaintifis 
in a former suit. It appeared that defendant pur- 
chased the property sold in execution of the 
dewee and that the price for which the sale took 
place was sufficient to satisfy the decree. Instead 
of paying the purchase money into Court, defen- 
dant with the knowledge and assent of plaintiff, 

• retained the whole sum upon the understanding 
that he should give the Court a receipt for himself 
and on behalf of plaintiff and afterwards pay to 
plaintiff his portion of the amount decreed. Ac- 
cordingly defendant presented a petition to that 
effect and obtained a certificate confirming the 
sMe. Defendant having failed to pay plaintiff his 
portion the present suit was brought. Upon these 
facts it wfs held in special appeal that the decree 
was satisfied by sale of the judgment debtor’s 
property and that the execution proceedings were 
completely at an end the defendant having been 


CPC tl908) SA7-mB2,SMAyGontd. 

(5) Any other question’— Contd. 

by the assent of the plaintiff made his agent for 
the acknowledgment of the satisfotion of the decree 
No subsequent application under the decree 
could have been entertained by the Court which 
executed it 

Therefore plaintiff’s claim was not a matter 
determinable under s. 11 of Act XXIII of 1861. 

Ramandan Chetty v Kunnappu Chettj 
6 M H C R 304. 

Kristo Chunder Goopto v Ram Sunder 
Sein. 17 W R 14 

Notes— Fol: 10 Cal 538 

455 — 0 P C — S.47 of (1908)= Civil Procedure 
Code (XlV of 1882) Sections 244, 206-Exoess re- 
covered by decree — holder — Decree subsequently 
amended — Judgment debtor’s application for 
restitution “Right to apply” — A decree as actual 
ly drawn up awarded a larger sum to the decree- 
holder than what the judgment made payable, 
The decree was executed and the amount speci- 
fied therein realised by the decree-holder. More- 
than three years after the decree was amended at 
the instance of the judgment debtor, 

Held that under section 244, Code of Civil Pro- 
cedure, the judgment-debtor was entitled to apply 
for restitution of the amount which had in exe- 
cution of the decree been realised in excess. Art. 
178 Sch 11 Limitation Act, would govern such 
an application, and the rierht to apply accrue only 
when the decree was amended. Before the date 
any application for refund would be inconsistent 
with the terms of the decree as it then stood. (20 
AH $34 Diet.) Harnam ChatidFa v Muhamad 
Yai* Khan. 2 A L J 169 = 1905 AWN 63* 

27 All 485. 

Notes.— Fol:2« All 565=3 A L J656=(1906) 
W N 171. 

(25 j Land taken in excess of decree. 

456— UP C S. 47 =S. 244 of 1882 -Separate 
suit— Cause of action. 

Where a party who has obtained a decree for 
land takes possession by his own act, and not by 
the act of the officer of Court, of more land tilt 
thedecreegiveshim,— H^^^iJthat asuit will lie 
to recover back possession of any land taken m 
excess of the decree. Mudun Wohuti Singh v 
Kanyee Doss Chuckerbutty. 12 B L R, 201. 
Shurut Soonduree v Puresh Narain Roy. 

12 W R., 
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(5) Any other question— 


(5) Any other question— 

Notes —Biss: 23 Mad 55. Ref: 22 Cal 488, 
Fol: 6 0 L J 527. 

('26 j Comppomise decree-Effect of compro- 
mise. 

457—0 P 0— S. 47*S. 24^ of 1882— Mode of 
enforcing agre^'ment of compromise —Right of 
suit. 

A decree for partition having been compro- 
mised by an agreement made by the parties, and 
communicated to the Court which passed the 
decree, SelA that the effect of the decree was 
extinguished by the agreement, which could only 
be enforced by a fresh suit, and not by an appli- 
cation for execution of the former decree. Hari 
Raghunath Joshi v Krishnaji Anant Joshi. 

19 Bom., 546. 

(27) Compromise as to possession after 
decree. 

458— CPC— S 47 of 1908 = S 244— PrOce- 
dure.— B sued his brother C for possession of | 
certain lands. B and 0 enme to an ami- 
cable settlement, one of the terms of which was 
that 0, during his life, should retain possession 
of certain of the lands, and that, after his death, 
they should pass to B. A decree was given in 
accordance with the terms of the compromise.On 
O’b death, his widow refused to put B in posses- 
sion of the lands. B sought to obtain possession 
of the lands with mesne profits by executing the 
decree under the compromise against G’s widow. 
MelA that he ought to proceed by regular suit. 
Tara Maui Dasi v Radha Jiban Mustafi. 

6 B L R., Ap , 142: 14 W R., 485. 

(28) Refund of proceeds of sale on ground 

of compromise. 

450— ,0 PCS 47 — When a refund is claimed of 
the proceeds of an execution sale on the ground 
that the decree has been satisfied by compro- 
mise, the matter ought to be tried under Act 
XXIII of 1861. s, 11, and not by regular suit, 
Vrlayet Hoseein v Wulee Ahmed, 

23 W R., 207. 

(29) Restitution of amount paid under 

decree. 

460—0 P C— S. 47 of 1908 = 8, 244-Reversal 
of decree — Interest — ^Presh suit. 

In a suit for redemption of a mortgage a 
decree was passed for possession by redemptiQU 


on theiplaintiff paying the sum of Rs 43,626-7-0 
the amount of the mortgag-debt. Prior to the in- 
stitution of the suit, the defendant had taken pro- 
ceedings in the Judge’s Court to foreclose the 
mortgage, and the plaintiff paid the above men- 
tioned sum into that Court for the defendant, who 
took it. The plaintiff appealed to the High Court 
from the decree directing him to pay Rs 43,626-7-0 
as the mortgage debt, and obtained a decree by 
which the decree of the first Court was modified, 
and the amount payable on redemption was redu- 
ced to Bs.22,156. The plaintiff then took out exe- 
cution of the decree to recover from the defen- 
dant the difference between the two sums with 
interest. Held that the effect of the Appellate 
Court’s decree was to direct restitution of any 
sum paid under the first Court’s decree which 
was disallowed by the Appellate Court’s decree 
and that the question was clearly one for deter- 
mination by the Court executing the decree, and 
not by separate suit, being expressly provided 
for by s. 5S3 of the Civil Procedure Code. M.M 
also that the decree-holder was entitled to restitu- 
tion of the amount with interest. L R 3 P C 466, 
referred to. 7 All., 170, distinguished. 

Jatwant Singh v Dip Singh. 7 All 482. 

Notes.~-Fol: 16 Mad 203. Ref: 9 Mad 606; 18 
All 262; 20 All 430. 

461— C PCS. 47 (1908)= Sections 244 & 311 
-Sale — Fraud-Execution - Proceedings- Partition- 
Mortgage. 

After a sale has been confirmed, an application 
to set it* aside for fraud is maintainable under 
section 244 C’ivil Procedure Code A co- sharer, 
who has obtained a portion of the mortgaged pro- 
perties on a partition after the execution of the 
mortgage bond by the other co-sharers hypothe- 
cating their undivided shares in the said proper- 
ties and who has been made a party to the mort- 
gage suit is a necessary party to the execution 
proceedings. The sale of his share of the property, 
held in execution of a decree obtained in hls^ pre- 
sence under the mortgage bond, is not a nullity, 
although he was not made a party to the e|:e- 
oution proceedings; but can be set aside in 
proceeding properly set on foot for that purpose, 
(25 Bom 337; explained 27 Cal. 242; referred to.) 
Golam Ahad Chowdhry v, Jt^dMsteif Cbun- 
dra Rhaha, 30 Q&l 142-7 C W 8q% 
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(5) Any othe^r question— Cant d. 

(80) Declaratory decree— Appeal. 

462—0, P. U. Rs. 47, Decision as to executa- 
bility of T- Appeal. 10 M L T 437. 

(81) Step in aid of execution— Order in 
Council if includes provisions of decree 
affirm ed—Payments in satisfactions of a 
decree made out of Court, if may be proved. 

468—0. P. 0. S. 47, 0. 21 r. 31, (244, 268)— 
Limitation Act (XV of 1877) Sch. II, Art 180 — 
Decree, revivor of Limitation, 

In order that any proceeding in excution may 
operate as a revivor there must be expie»sly or 
by implication a determination that the decree is 
still capable of execution and the decree-holder is 
entitled to enforce it. Where a decree-holder ap- 
plied for execution and on the judgment-debtor’s 
objecting to the execution on the ground oI the 
decree being time-barred, the objection was over- 
ruled but the decree-holder did not proceed with 
the application any further* that this order 
operated as a revivor of the decree. An order in 
Council affirming a decree of the High Court 
includes the directions in such decree ; an ap- 
plication to enforce any such direction is in point 
of law an application to execute the order to the 
whole of which Art 180 of Sch. IT of the Limita- 
tion Act IB applicable. Payments made out of 
Court in aalisfaetion of a decree and not certified 
to the Court under S. 268, C P. C., cannot be 
proved under S. 244, C. P. C.— SHmati K«niini 
Debi y Aghore Nath Mukherji (1908) 14 C. 
W N 357=7 CL J 91=4 Ind Cas 402. 

(32) Question arising after sale. 

464 -S 47 of 1908=S. 244 of 1882. 

An objection by a judgment 
-debtor to a sale in execution of a decree 
on the ground that the property which was the 
lubieot of sale was not legally saleable, is not a 
matter which can be entertained by the Court 
under S. 311 of the Code of Civil Procedure so as 
to afford a ground for setting aside the sale on 
account of material irregularity in publishing or 
conducting it. ( 6 All 448 and 6 All .898 distin- 
guished). 

Per Mahmood J.— The scope of s. 244 of the 
Code of Civil Procedure is limited to matters 
connected with the execution of the decree bet- 
yreep th^ decree-holder and the |ndgment-clebtor 


(5) Any other question— 
and covers all the questions which may arise 
between thp decree-boldCr and the judgment- 
debtor relating to the execution etc., of the decree. 
Questions that may arise after the sale are not, 
strictly speaking, questions relating to the execu- 
tion, discharge, or satisfaction of the decree 
within the meaning of clause (3), s, 244 ; but, as 
soon as there has been a sale, the execution of the 
decree so far as the decree-holder is concerned, is 
over and the question whether the purchaser has 
purchased anything by the sale is not a question 
as to the execution of the decree holder’s decree. 

Also per Mahmood, J , the expression “conduct- 
ing the sale’* as used in s. 311 of the f^ode of 
Civil Procedure does not include any proceedings 
unconnected with the actual carrying out of the 
sale, but refers to the action of the officer who 
makes the sale, and not to anything done antece- 
dent to the order of sale (L. B., 10 T A., 25) 
referred to. Ram Chhaibar MisiP v Bechu 
Bhagat. 7 All 641; 5 W N 190. 

Notes:— Bef: 16 Cal 33; 13 Bom 34; 15 Bom 

290; 4 A L J 619 Dist: 24 All 291. Fol: WN 

(1907) 193; 29 All 612. 

(33) Coiifimation of sale. 

465—0 P 0— S. 47=S 244— Applicability of 
the section. 

Property was sold in execution of a decree 
md the auction pnrebaser (who was the decree- 
holder) was put in symbolical possession. No 
objection was taken to the sale and the sale was 
confirmed The 3 udgTnent-debtor subsequently ob- 
icctcd to the delivery of lands and complained 
that delivery was not made after proper measure- 
ments and that more lands than were actually 
sold were delivered to the purchaser. 

Held : — that after the confirmation of sale the 
decree was satisfied, that no further execution 
•ould be hsd under the decree and th^t the ques- 
tion raised by the judgment-debtor was not one 
arising in execution under S. 244 of the Civil Pro- 
cedure Code. (6 M H 0 304, followed,). 
Kuppufiami Aiyap v Ramaswami Aiyat*. 

5 ML J 256. 

(84) Order absolute for sale-T P Act S. 88. 

P C S. 47s;»S. 244 of 1882 0 P Code 
does not include any questions arising as to the 
order absolute for sile where the order absolute 
for sale of the mortgage property is once made 
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(5) Any other qii^^stion—C^m d. 
under s. 88 T. P. Act ( n Cal 818, 22 Cal 924 
931 ; 16 All 23 followed }; ( 13 All 61; 13 All 278 
dissented from) Akikun Nissa Bibee v. Roop 
Lai Das, 25 Cal 133. 

f35) Misniamagement of devastkan property 

467— C P 0 S, 47 of (1 908) « S 244 of 1882. 

A decree directed that re'?pondeu< No 1 

should have the management of c^^'itain lands 
for Devasthan purposes so long as he carried on 
the management of property. If he failed to per- 
form this duty or if he mortgaged or sold Devas- 
than lands, the appellant should enjoy the Inam 
lands and apply the proceeds to Devasthan pur- 
poses. Beapondent No. 1 failed in his duty and 
the appellant presented a darlihasf^ held that 
the decree was capable of execution, that ifc was 
not declaratory only and that the question of 
mismanagement fell under cl. (c) of S. 244. 
Madhavrao v. Ramrao, 1896 P J 379 = 

22 Bom 267. 

(36)Stiit. for restoration of property where 
decree is reversed, 

468— CPC— S. 47=8. 244 of 1882. 

Where a person obtains possession of property 

under a decree which is subsequently reversed, a 
claim for the restoration of the property need not, 
under Act XXIII of 1861, s 11, be the subject of a 
separate suit, but may be enforced m a miscel- 
laneous proceeding. Nagindas Devchand v 
Natha Pitamber. 10 Bom H C R 297 

(37) Decree wrongly executed. 

469— 0 P 0— S. 47=8.244 of 1882.Trespass, 
Suit for. 

Where, in execution of a decree, something is 
done which is not ordered by the decree as making 
breaches in a bund which were thought by the 
nazir necessary for the protection of %he bund, a 
suit will lie for trespass committed thereby. It in 
not a question arising in execution of a decree 
under s. 11, Act XXIII of 1861. Rash Behary 
Lall V Wa jan. 12 B L R., 208 note 

11 W R., 516 

See also Subjan Bibi v Sariatulla- 

3 B L R A.C., 413;12 W R, 329. 
(88) Lands in dispute whether covered by 
. a decree. 

470— 0 P C-S 47 1908-queatiop |;p be de- 
oidud by ei#oiitipg 

JI c, 0. 109 


CPC (19081 5.47-0882,5 244)-CV«<i. 

(5) Any other question— 

The question whether the lands in dispute 
were covered by the decree was a question which 
arose between the parties to the suit in which the 
decree was passed and which rebated to the exe- 
cution of the decree. Such question must be 
determined by the Court executing the decree 
and could not be the subject of a separate suit. 
(12 Rom 449, 5 M H C 185, 14 W R 39, Fob) 

ffiaungKyevMa E May, UBR1897 
-1901, VoL II, 249. 

Notes— Dist., U B R 1910, 4th Qr., Civ. 66. 

(39) Retention by the court of property 
not the subject matter of a decree in the 
course of its execution— Dismissal of peti- 
tion for delivery of possession. 

471~C P C— 8. 47 = 8. 244 of 1882— Appeal 
from ordci of dismissal, 

A decree having been passed awarding to a 
plaintifl: m a suit a moiety of certain jewels 
which were stored in family boxes in the posses- 
sion of the defendant, the boxes containing the 
jewels were taken possession of by an officer of 
the District Court, and a division was effected by 
a Commis-tioner appointed for that purpose by that 
Court. After the division, certain jewels remained, 
which had been set aside by the Commissioner as 
not forming part of the subject-matter of the 
decree, and these continued in the custody of the 
District Court. The defendant thereupon presen- 
ted a petition to the District Court praying that 
the jewels so remaining undivided might be return- 
ed to him. Plaintiff resisted the application, but 
both parlies agreed that tbe said remaining 
jewels weie not part of the subject-matter of the 
suit, and were uot dealt with by the decree. The 
petition was dismissed, whereupon the petitioner 
appealed. On objection being taken that no appeal 
lay against the order of dismissal on the ground 
that, since the jewels in question were not part 
of the subject-matter of the suit and were not 
dealt vith in the decree, the question was not 
one relating to the execution of a decree and was 
not governen by 8.244 of the Code of Civil Pro- 
o(^duve- Held that the question as to what should 
be done with the boxes and their cootents arose 
between the parties to the snit, and related to 
the execution of the decree; that tbe order lyas 
passed under s. 5i44 of the Code of Civil Proce- 
{igr«i^a4 ooagf'iuentlj? »n appeal la;^, Pep 
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CPC (1908) S.47»(1882,S.244)-(?o«<d.] 

(5) Any other queBtion— 

Michell, J.— The property having been interfered 
with in the course of the execution ot a decree, 
the question involved was one “relating to the 
execution of the decree,*’The general words in the 
section should be construed liberally. (B Mad 
185, and B L B 201 referred to). Appa Rao v 
Venkataramanayamma, « 23 Mad 55. 

(40) Cause of dispossession. 

472— 0 P 0 S. 47=S. 244. of 1882. ; 

It should he distinctly found in such a case 

how the di8po8ses«(ion occurred, whether through 
the Court or by the act of the defendant himself, 
Sttrot Soondepy Dabee v. Onwar NTarain 
Pershad Dey, 12 B L R 207 note. 

S. C. Shurut Soonduree Debee v Puresh 
Narain Roy, 12 W R 85 

Notes;— See 12 W R 85 

(41) Damage done by removal of crops for 
possession of which decree had been 
obtained. 

473— OPO S. 47 = S 244 of 1882. 

By the terms of a decree passed by the Dis- 
trict Munsil, the plaintiff was declared entitled 
to the possession of certain land, together with 
the crops upon it. The plaintiff asked for exe- 
cution of the decree in respect of the land and 
the crops, which he alleged had been unlawfully 
taken away by the defendants, and possession of 
the land was given to ^h8 plaintiff, but it was 
referred to a separate suit for the damage sus- 
tained by him by reason of the removal of the 
crop, Beld, that no separate suit could be main- 
tained, but the plaintiff’s remedy was by a pro- 
ceeding In execution und^^r s H of Act XXIII 
of 1861 (Civil Procedure C>de). 

Sungara Narayana Pillay v Sandira Pillay. 

6 Mad H C R 13. 

(42) Damage for inquiry to goods under 
attachment. 

^74 0 PC S. 47a«S. 244— Separate suit.— 
A claim for damages in respect of injury sus- 
tained by goods while under attachment in exe- 
cution of a decree which was afterwards set aside 
is not a matter to be disposed of under s. 1 1, Act 
XXI ll of 1861, but must be made the subject of 
a separate suit. Kashce Kishore Roy Chow, 
dhry y. Noor Khan, 7 W R 4 § 

Kote»:-Dist: 10 W R 131.- 23 Row 2 ^ 7 , Bef: 

60IjJ5*7. 


CPC ci908>S.47=U882,S.244)-Con/rf. 

(5) Any other question— 

(43) Question of liability for wrongful 

execution. 

475 — 0 P C S. 47=asS. 244 — Separate suit.— • 

Where property attached in execution of a 
decree i« found by the Court executing the de- 
cree to have been wrongly seized, the question of 
the legal liability of the plaintiff for the loss sus- 
tained can only be determined by a separate suit 
and an order adjudging such liability passed in 
execution of the decree will be set aside as illegal. 
Wright V. Seeta Bam, 2 Agra 105. 

(44) Claim for damages for enquiry of 

goods wrongly attached. 

476 — C PCS. 47=S, 244 — Separate suit,— » 

A claim for damages for injury to certain 
goods belonging to plaintiff, but attached by the 
defendant in execution of a decree held by him 
against the plaintiff, pending such attachment, 
through the alleged negligence of the defendant, 
is a matter which should be determined by a 
separate suit, and not by the Court executing the 
decree under which the goods are attached. 
Luchman Dass v. Heera Lai, 3 N W 187. 

(45) Monthly allowance payable under 

decree. 

477 — 0 PCs. 47ss:S 244— Cause of action 
— beparate suit on failure to pay. 

Where by a decree the plaintiff’s right to a 
monthly allowance was declared. — Jffeld, that 
any failure on the part of the person bound to 
pay by the terms of the decree would constitute 
a good cause of action; and a fresh suit brought 
on the assertion of payment b6ing withheld 
would not be afieefeed by the provisions of s. 11, 
Act XXili of 1861. Nawazimh AH Beg v. 
Vilaytee Khanum, 2 Agra 28. 

Notes. — Ap: 22 Bom 267. 

(46) Right to maintenance. 

478— 0 PC S. 47 ( 1908 )=:S. 244— 

te nance payable by instalments under dec^a— 

Where the holder of a decree for mafutenaace^ 
U opposed in execution by tha heirs of her judg- 
ment-debtors.the questions arf^ng between them 
cannot be determined in execution, but must be 
tried in a regular suit, gu^erf -If the original 
jud|gment-debtor ivera aWfe? fou|d % 
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CPC(1908)S47-(1882,S.244) •>Gontd}^ 

ji (S) Any other* qu^ntiovk’^ Contd, 

i holder enforce her claim for maintenance by exe- 

cution without a fresh suit for each instalment 
unpaid / Premoo Bifei v. Dassoo Dcbia, 

10 W R 93. 

(47) Question as to validity of mortgage 
decree for sale on mortgage. 

479— 0 P C S. 47=*S. 244 of 1882. 

Held^ that where a decree for the sale of spe- 
cific mortgaged property is being executed, a 
person who does not claim through the mortga- 
I gor cannot in execution contend that the mort- 

gagor was not competent to make the mortgage, 
and that the decree was one which ought not to 
I have been passed. (22 Bom 225), ( 19 All 480 ), 

I (12 All 513) and (19 W N 24) referred to. 

I Leladharv. Chaturbhuj, 19 W N 64*= 

21 All 277. 

480 — CP0 8 47=S. 244 — Questions as to 
the authority to consent to decree — Validity of 
a consent decree. — 

In the execution of a consent decree one of 
the judgment-debtors opposed the application 
under S. 244 0. P. Code alleging that the person 
^Ifeged to have consented to the decree had no 
Authority to do it. Eeld ^ — this question could 
not be raised in execution. (9 Mad 80 App.) 
Dhani Ram Mahta v. Luchmcswar Singh, 

23 Cal 639. 

Notes;— Fol: 6 0 W N 796. 

(48) Execution of pottah by deci*ee-holder 
in favour of judgment-debtor. 

I 481—0 PCS. 47=sS. 244 — Limiting decree 

I for possession.— 


CPC (1908;S.47=(1882,S.244)-Uo»t«^ 

(5) Any other question— 

(49) Question in execution decree as to 
whether money paid in tiwe. 

482-C P 0 S. 47 of (1908)«S. 244 of (1882) 
— Pre-emption suit— Conditional decree — Civil 
Pro. Code, 1877, sections 214, 244. 

The plaintiff in a suit to enforce a right of 
pre-emption obtained a decree to the effect men- 
tioned in section 214. On payment by him of 
the purchase-money into Court, the defendants 
objected, in the execution department, to such 
payment on the ground that it had been made 
within time. J he 0 mrt which made the decree 
disallowed the objection. The defendants appeal- 
ed from the order disallowing the objection.They 
had previously appealed from the decree. The 
appellate Court heard both appeals together, and 
holding that the purchase-money had not been 
paid into Court within time, reversed the decree, 
and allowed the objection. The plaintiff prefer- 
red a second appeal to the High Court from the 
appellate Court’s decree, which was admitted. 
He also preferred an appeal from the appellate 
order allowing the objection, but this appeal was 
rejected as being beyond time, and such order 
became final. 

Held^ that, inasmuch as the question whether 
the plaintiff had paid the purchase-money into 
Court within time was not one relating to the 
execution of the decree within the meaning of s, 
214 of the Code of Civil Procedure, but was one 
which should be decided in the suit itself and 
therefore the proceedings in the execution depart- 
ment touching that question were ill-founded, 
such order was not a bar to the hearing of the 
second appeal preferred by the plaintiff. 

Muhammad All v. Debt Din Rai, 


Where a decree-holder, declared to be entitled 
to possession of certain land, subsequently to 
decree executed a pottah m favour of his judg- 
ment-debtor, who was then in possession, and 
afterwards took out execution under his decree.- 
Held, on an objection by the judgment-debtor 
that, under these circumstances, he was not en- 
titled to possession; that satisfaction of the de- 
cree not having been entered up, such objection 
could not be dealt with under s. 244 of the Civil 
Procedure Code. Baba Mahomed v. Webb, 
6 Cal 786 = 8 CL R 36. 


1882 W N 94=4 All 420. 

(50) Opdci* in execution giving mesne 
ppofits-not given by dccree-Ordei* without 
jurisdiction. 

483— C P C— S. 47 of (L908)»Ss. 244 & 211- 
Mesne profits, order in execution giving, when no 
direction in decree. An order passed in execution 
giving to the Plaintiff mesne profits not awarded 
by the decree is without jurisdiction. L R 22 I 
A 68 (1894), followed. 19 All 155 (1896) distin- 
guished. Ishari Pershad v Ram NarainSaha 

aeWN 678, 
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CPC (1908>S.47=(1882,S.244)-o’onM 

(6) APPEAL* SECOND APPEAL. 


CPC(1908)S.47= (1882,5.244) ~ Could. 

(6) Appeal & second appeal— 


(1) Applicability of the section. 

4i84« — C P C 4:7=(1882 fc, 244) — Deposit to 
set aside a sale— Purchaser of a portion of an oc- 
cupancy holding, right of. 


The question whether the purchaser of a por- 
tion of an occupancy holding is entitled to come 
in under section 310A of the Civil Procedure Code 
to make a deposit and to have a sale held for its 
own arrears set aside is one, that comes under 
clause (c) of section 244 of the Code and an ap- 
peal and a second appeal lie in the case. 

Omai* AH Majhi v Moonshi Basifadecn 
Ahmad. 7 C L J 282. 

See also cases under. 

(1) Appeal-Questions m execution. 

(2) Appeal — Execution of decrees. 

(3^j Appeal— Decrees. 

(4) Appeal— < ? eneral. 


48§— 0 P C S. 47 , O 21 r 89 =(1882 Ss. 244 
310~A)— Appeal— Order under S. 81 OA — Appli- 
cability of; 

An order under s. 310.A IS appealable under 
s 244C P 0 (1897) (1 C W N 703 foil). 
^hulQhand Ram v Narsing Pershad Misser. 

28 Cal 73. 

Notes.— Ref: 30 Mad 607 = 17 M L J 2-91 = 2 
M L T 347 ; 2.5 Mad 244 F b, 29 All 275 
=4 AL J 136 = (1907; WN 61: 7 CL. I 
282 ; 13 C W N 591 ; 6 O C 377. 


f^) Execution of decpee-AppeaJ 

4#86— C Pcs. 47=8. 244 (of 18<S2) 

The judgment-debtor applied under S. 3i() 
of the Civil Procedure Code to the Subordina 
Judge to set aside a sale in execution of a deer 
against him, and an order was made accordin 
ly. The auction parch^^ser appealed to the Distrii 

Court against that order but his appeal was di 

missed on the gronnd that no appeal lay again, 
that order as S. SIO-A was not ineludod in tt 
sections enumerated in S, 68S of the C.Kle.— 

^el^. that this case did fall within the terms < 
S. 24t ( 0 ) of the Civil Procedure C)de and a 
apjjeal therefore lay against that order to ih 
District Court. Pandurang v Rriehnaba: 

^ Bom L R 7^ 


(8) Right of a mortgagee to the benefit of 
s, 810-A— Appeal against adverse to mort- 
gagee. 


487— 0 P C S. 47 = (1882)— Ss. 2, 244 and 
310(A)— Mortgagee, whose immoveable property 
has been sold. 

A and B, who were joint owners of some pro- 
perty together, mortgaged it to C. 0 then sued on 
the mortgage and got a decree against them both. 
After decree A sold away his share of the pro- 
perty to B in consideration of the latter under- 
taking to pay the whole of the decree amount and 
executing to him a simple mortgage on the 
share so sold for ihe balance of the sale amount. 
Subsequent to this arrangement, C executed his 
decree and purchased the entire property himself 
in execution. H then applied to the Court to 
have the sale set aside under S. 310 (A), CPC. 

Meld : that as B’s mortgage would be affected 
by the sale, he was a person whose immoveable 
property had been sold within the meaning of S. 
310 (A), CPC and that consequently, be was 
entitled to the benefit of that section, and that 
as the purchaser was the decree-holder himself 
and the matter was done arising in execution the 
order passed between him and another party to 
the suit under S. 310 (A) was appealable. (13 Cal 
346, referred to). Srinivasa Aiyangar v 

Aiyathorai Pillai, 2l Mad 416, 

8 M L J 55. 

Notes.- Ap: 22 Mad 286 ; 29 ^ai i p b, Pol. 
30 Mad 507 ; 25 Bom 104. Dist: 30 Cal 
125 ; 6 0 L J 204. Ref: 5 0 W N 821 ; 25 
Mad 244 F B; 17 M L J 2yi. 


f4; Parties relating to the execution of 

the decree Application under s. 310 A, C P 
C— Auction purchaser in Court sale-^ Ap- 
peal. 




r o. t/; V Jl. r,89=(i88S Ss. 


310a). 

An appeal lies from an order reieoting an ap- 
p .cation under 8 . 310-A, 0 t- 0, by the transferee 
of the iudgment debtor’s interest after the Court 
sale. The question of setting aside a sale under 8 
310-A relates to the execution of the decree. A 

transferee who has acquired the interest of the 

]udgment-debl or after the Court sale is a repre- 
sentative of the judgment-debtor and is entitled 


I 
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C PC (1P08)S.47=(1882,S.244^ Oon-d 

(<>) Appeal <fe second appeal -00?^^. 
to apply under S. 310- A (21 Mad 416; 26 Cal 
449 ; 19 Cal 683 Ref: 28 Mad 87 ; 24 Cal 62 ; 25 
Mad629Rpf:; Manikka Odayan v Raja- 
gopaia Pillai. 1 7 M L J 291 *= 

2 M L T 347=30 Mad S07. 

Notes.*— Diss: 30 All 379=5 A L J 667=A 
W3Sri903, 157; Not. Fol: 12 0 C 45, 
Doubted, 31 Mad 177=3 M L T 305. Ref: 

8 Ind Cas 429. 

(^) Appeal— Locus Standi. 

4B9— 0 PCS. 47. When a person made an- 
other a party to his suit and obtained a decree 
against him an appeal by the latter cannot be 
objected to on the ground that he has no interest 
in maintaining the appeal A and B were first 
mortgagees— A and 0 were puisne mortgagees. A 
and B obtained a foreclosure decree. C paid off 
tbe debt and brought a suit for foreclosure im- 
pleading A as a party defendant on foot of the 
first mortgage A objected to the suit as barred 
by 8. 244 C F C and appealed against the decree 
for foreclosure in favour of C Held that it did 
not lie in the mouth of 0 to question the right of 
A to appeal when he himself made A, a party, 
and obtained the decree against him. 
Bansidhar v Gaya Prasad, 1902 AWNS 

=24 All 179. 

(6) Practice, appeal (Order in)— Execution 
—Application of Judgment- debtor to de- 
molish certain building— Jurisdiction of 
Courts (Revision) of decree. 

490— G P C S. 47 = S. 244— Building after 
execution. 

The plaintiff having obtained a decree restrain- 
ing the defendant from interfering in certain 
work that be was executing upon his land began 
and completed the buildings. The judgment - 
debtor, thinking that the decree-holder had en- 
croached upon his land put in an application 
praying for demolition of certain portions of that 
building. The courts below entertained the ap- 
plication under S. 244 CPC and ordered demoli- 
tion. ffeld that the application being one which 
could not be entertained under S 244 no appeal 
lay. The matter was, however, taken up in re- 
vision. Neither precedent nor rule limits the 
authority of High Court to call for the record of 
a case and pass such orders as the Court thinks fit , 
(31 All 133*p;7 0 L R 191 = 16 All 405 referred to). 


C P CC1908> S.47=(1882,S.244)-' vntd^ 

(6) Appeal Sc second appeel-~-Contd, 

A Court should not ordinarily grant an extra ordi- 
nary remedy by way of revision but each Case 
must be judged upon Its own merits, 

Bebi Das v Aijaez HUsaiti. 
1905 AW N 191 = 9 ALJ 749=28 All 72. 

Notes: - Ref: 12 C W N 16 ; 8 C„L J 245 ; 35 
Cal 120. 

(7) Appeal if lies— Maintainability of 'appli- 
cation- Withdrawal of application under 
CPC S 811. 

491— C ? n 8,47; 0 SI r,90=(1882 Secs, 244, 
311)— Bengal Tenancy Act (VllI of 1885) Sec, 
174 Sec. 311. 

It cannot be affirmed as a general proposition 
I of law either that an order under section 174 of 
the Bengal Tenancy Act or under section 310A 
of the Civil Procedure Code is or is not appeal- 
able. 

The test is whether the question raised in the 
proceedings is one relating to execution, satisfac- 
tion or discharge of the decree, and if the question 
is of this description, whether it arises between 
the parties to the suit or their representatives. If 
it so arises the order is appealable. 

% 

Application under section 174 of the Bengal 
Tenancy Act is maintainable, when the leave of 
the Court has been applied for to withdraw a 
previous application under section 311 of the 
Civil Procedure Code. 

‘Applies’ in section IV 4, means applies and 
prosecutes. Sital Rai v Nanda Lai. 

11 CL J 202. 

(8) Order setting aside under, sale in cxe 

cution of a non-appcalable rent decree. 

4,92— C PCS. 47. 0 XXI r 90 - Order setting 
aside under, sale in execution of a non-appealable 
rent-decree under tbe Bengal Tenancy Act, ap- 
pealability of. 9 C W N 721=1 C L J 476; 

F B=82 Cal 957. 

(9) Appeal-Rent decree, application for 

transfer of decree rejecting application. 

493— C PCS. 47, Ss. 38, 39, 41, 0 21 rr. 4, 6 

= (1882-Ss. 244 223). 

An application for the transfer of a decree 
I for execution under S. 223 of the Code of Civil 
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C P C(1908)S.47=(1882,S.244) ’-Gontd, 

(6) Appeal & second i appeal— 

Procedure is an application which involves a ques* 
tion relating to the execution of decree : and as 
such comes within S. 244 of the Code. An appeal 
therefore lies against an order rejecting such an 
application. (16 Cal 744 Dist: 24 Cal 244 Foil 
Bhabani Charan Dutt v Pratap Chandra 
Ghosh. 8 C W N 575. 

(10) Order by executing Court passed with- 

out jurisdiction — Appeal. 

494— 0 PCS. 47 =(1882 ss. m,2). 

An order passed by the executing court whe- 
ther with or without jurisdiction is one made 
under s. 244, 0 P C. and an appeal lies from it. 
(16 All 83; 27 Cal 488 foil. ) Tameshar Prasad 
vThakur Prasad. 1903 A W N 99= 

25 All 443. 

Notes— Ref : 1 0 L J 316. 

(11) Order of a District Judge refusing to 
execute an award under Act I of 1894— 

One under S.244, Consequence, appealable 
as a decree 

495— 0 PCS. 47 ={1882 s. 244), 

fr The Chief Court being the sole Court for ap- 
**1^1 under s. 54 of the said Act, th#» above order 
is appealabl^ only to the Chief Court and to no 
other Court, the value of the claim involved be- 
ing immaterial. Zamindars of Dhar v 

Rana. 53 P R 1906= 103 P L R 1906. 

(12) Decree for sale— Direction by appel- 
late Court to take accounts— Application 
by decree-holder to original Court— Order 

declaring amount due— Appeal. 

496— C PCS. 47=(1882 s. 244)— Civil Pro- 
cedure Code ss. 230 and 244, Cl. (c). 

A decree for sale passed under s. 88 of the 
Transfer of Property Act is the final decree in the 
suit; and all proceedings subsequent to that de- 
cree for the purpose of enforcing and working out 
such decree are proceedings in execution of that 
decree. A decree for sale under s. 88 may either 
declare the axhotint due on the mortgage at the 
date of such liecree or direct that an account be 
talen of wU^jt will be dne to the plaintiff for 
prihciphl and ihterest on the mortgage on a fu- 
tura di|y which is to be fixed by tbe decree itself. 
.Where a decree for sale under s. 88 directs ac- i 


CPC(1908)S.47tC1882,S 244) ^Gonti, 

(6) Appeal & second appeal— 

counts to be taken, an application which tbe de- 
cree-holder may make for taking the account and 
declaring the amount which may be found due on 
the taking of such account is an application to 
enforce the decree within the meaning of s. 233 
CPC. Such an application may be made to tbe 
Court which passed the original decree, 
and an order passed therein is appealable, being 
one falling unde? s. 244, Cl. (c; of the Civ. Pro. 

Code. Aryan Benk of Vizagapatsm v Ven- 
kata Narasayyamma. 26 Mad 237= 

1SMLJ212. 

497— C P 0 8. 47=C P C S. 244— T P Act s. 
90. 

If a party is dissatisfied with an order under 
s. 90 T P A., tbe proper cause for him is to appeal 
against the order under s, 244, CPC. 

Kifihan Prasad v Radha Madbo Prasad. 

1904 AWN 268. 

(13) Order whether a party applying for 

execution is not the representative. 

498— C PC e, 47=(1882 s. 244). 

An order determining whether a party apply- 
ing for execution is or in not the representative of 
the decree-holder is appealable under the last 
clause of s. 244. Krishnama Charier v Ap- 
pasami Mudaliar. 25 Mad 545= 

12MLJ280. 

(14) Auction purchaser— Representative 

—Appeal. 

499— CPCS,47:0 21 r. 89*(I882 S.310A)— 
Decree -holder. 

Where the auction-purchaser is a third person 
and not the decree-hoMer and whereupon an ap- 
plication being made by the judgment-debtor 
under 8. 3iO-A, CPC, to set aside the aale, it is 
not contested by the decree-holder so that no 
question arises between the decree-holder and 
the judgment-debtor, the order made hy tb® 
Gmvt does not fall within a, 244, Cw 
and is consequently not appealable, m I#- 
1 C W N 70; 3; 21 Mad 416 Dist). Amir Ra^y 
Basdoe Singh. 5 C L J^ 2941 

500— 8, 47s=iB, 244 and s, 234 — Question^ for 
Court executing decree-Parties-Representative* 


I 
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CPC (1908) s.47=(1882.s.244) 

(6) Appeal & second 

Meld (applying the principle laid down by 
the Privy Council in 11 BLR 149 ) that where 
execution has been properly taken against the 
representative of a deceased judgment-debtor un- 
der s. 2B4 of the Civ Pro Code, and the said repre- 
sentative has made an oojectionto the sale of the 
property attached on the ground that it is ance- 
stral property the question thus raised is a ques- 
tion arising under s, 244 (C) of the Code, and an 
appeal therefore lies from the decision thereof 
by the executing Court. (47 P R 1887 cited). 

Ramchand v Gholushah. 

87 P R 1887. 

(11^) Decree passed against representative 
of debtor— Attachment of property as be- 
longing to debtor— Objection to attach- 
ment by judgment-debtor selling 
independent title. 

50t— C P 0 S. 47 of 1908 = S. 244 of 1882. 

A decree was obtained against the rt^presen- 
tatives of the deceased judgment debtor to the ex- 
tent of his property in their hands and some pro- 
perty was attached. The defendant objected that 
the property was his own and not that of the de- 
ceased but was overruled. Hhld an appeal lay. 

» All 606 Contra. 

Mulmantri y Ashfak Ahmad 9 All 605. 

Goiitra Awadh Kuari y Raktu Tiwari. 

6 All 109. 


CPC (1908) S.47“(1882.S.244>Oen(rf 

(6) Appeal & second;; appeal— 

508— S. 47 of(1908)*Ss. 244 and 132 of 
(1882). 

Where a Court on the application of a trans- 
feree of a decree for execution decidfes that he is 
not a transferee under s. 232, or that he is trans- 
feree* but not a representative of the party to the 
suit, or that by rerson of limitation he is not en- 
titled to obtain execution of the decree, it has 
determined a question specified in s. 244 of the 
Code of Civil Procedure and an appeal lies. 

BadFi Napain v Jai KishenDass. 

16 All 488. 

Notesr—Pol 27 Gal 670; 25 Mad 646. Ref 26 
Cal 260. 20 Mad 378; 21 Mad 288; 7 M L 
J 89;26 All 443, 26 All 447,11 C WN433, 
1 A L J 61: 6 0 L J 437. 

(16) Party on record though wrongly— 
Rights of appeal. 

504— 0 P C S. 47=8. 244 of 1882. 

A party who has been put upon the record 
whether rightly or wrongly, is so far a party to 
the suit that he has a right of appeal under Act 
XXIII of 1861 s. 11, Bhuggobutty Kowar y 
^oney. 2 C L R 545. 

(17) Question between the legal represen- 
tativa & judgement debtors— Appeal. 

505— 0 PCS. 47, O 21 r 16 « (1882 Ss 244 , 
232 Appeal. 


f Notes:— Ap 12 All 313 P B. Ap: 12 All 73. 

Dist 11 All 74; 12 All 31 J P B, Ref:l6 Oal 
437; 1 1 Mad 399. 

j 502 — S. 4?==S. 244 — Purchaser of a decree — 

i A representative of the decree-holder — Bb.2, 232- 

Application by transferee of a decree— Second 
I appeal. 

The word representative in g. 244 includes 
I the purchaser of a decree from the decree-holder 

' ^ by an assignment in writing.{24 Oal 62,16 All 834 

r ref to.) The Court executing a decree can go into 

f ^ th«* disputed question of the transfer of decree un- 

der s. 244 0 P Code as amended by Act (Vll of 
^ 1888), Dwar Buksh Sirkar v Fatik Jali 

26Cal250«8CWN222. 


Notes:— Pol 27 Oal 670; 25 Mad 629; 28 Mad 
87s^:14 ^ L J 474. Ref;6 A .J 71, P B: 
lUUWPB, 



When an application by the executor to the 
estate of a Hindu lady to execute a decree which 
fell to her share upon a partition of her husband’s 
estate between herself and her sons was refused on 
the objection of the sons and the judgment-debt- 
ors that the lady had only a life interest in 
the decree and that it passed on her death to her 
sons : — Meldy that an appeal lay from the order 
under s. 244 CPC, the question arising being a 
question between the legal representative of the 
lady and the judgment-debtors. Hiidoy Rsnt 
Bhatucharjee y BchaH Lai Mookci^ee. 

UeWN 289. 

(18) Application for execution of whole 
decree by one of seyeral joint decree- 
holders-Dismissal of application— Appeel. 

50«-0. P 0 S. 47 of (1908) =88.244 # 28 i of 
(1882 )- An appliceHpp lor e3&6o#i0p of t^e 
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CPC (1908) s.47=(1882,s.244) <. 

(6) Appeal & second appeal— 

decree was ma(?e, under bection 231 of the Civil 
Procedure Code, by one of four joint decree- 
holders, but was dismissed by the District Judge 
on the ground that the decree could not be execu- 
ted until all the decree holders joined in the 
application. Jt appeared that thp judgment-debtor 
was not summoned to defend the application, but 
on appeal from the District Judge’s order be was 
impleaded as well as the other co-deeree- holders. 
The Divisional Judge ordered that the execution 
should proceed on the applicant joining with him 
such of his co-sharers as were willing to execute 
the decree jointly with him, and impleading the 
rest who objected and declined to take out execu- 
tion, and that the Court should take possession of 
the entire land decreed, and separate off the 
shares of applicants from those of the others 
through the agency of the Collector. The judg- 
ment‘debtor appealed to the Chief Court and it 
was contended on his behalf that the order of the 
District Judge under Section 2.31 of the Code was 
not appealable, and that, therefore, the order of 
the Divisional Judge was without jurisdiction and 
void. 

following 17 Mad., 394, that the Divi- 
sional Judge had jurisdiction to hear the appeal. 

Although, if an application under Section 231 
of the Code is dismissed without summoning the 
judgment-debtor or issuing process, and the latter 
is not made a party to the appeal the question 
may be one beyond the province of the Appellate 
Court to adjudicate upon, yet if, as in the present 
case, the judgment-debtor is impleaded on the 
appeal, the question then becomes one under 
Section 344 of the Code and an appeal lies. 

The Court refused, under the eircumstanees 
of the case, to interfere with the order of the 
Divisionl Judge on the merits Mil? Khan v 
Jinde Khan 28 P R 1898. 

(19) Assessment, of mesne of profits - 
Interlaeutory order under 8. 24^4— Ap- 
plicability, 

SOT — There is no general principle which 
should determine the assessment of mesne profits 
in every case. The Court ought, first, to ascertain 
the fact of each case and the nature of plaintiff’s 
ppssesalon Qf the Jf n(j hefom hhster^ and 


CPC (1908) S. 47=(t882,S.244)-C?on^i, 

(6) Appeal Si, second appeal- Contd» 

determine the principle applicable in the particu- 
lar case. (9 W R 473; 13 W E 37; 16 W R 21 and 
17 W R 156 ref to;3 C W N 748 explained). Where 
a Subordinate Judge fixed upon a principle for 
assessment of mesne profits arbitrarily and direct- 
ed the production of evidence accordingly : — Held 
that such order was not an interlocutory order, 
but an order under S. 244 of the Civ. Pro. Code 
against which an appeal would lie» Surja pen- 
shad Narain Singh v Reid 6 C W N 4*09 

29 Cal 622. 

Notes:— Ref: 35 Cal 1000=12 OWN 650; 7 
C L J 197= 12 C W N 285; 6 C W N 732; 

See also Sirdar Bahadur Singh v Bijai Ba- 
hadur Singh, 5 C W N 52. 

(20) Sale, confirmation of— Whether order 

under S. 244— Applicability. 

508 — There is no limitation for an application to 
deposit landlord’s fee as prescribed by the Bengal 
Tenancy Act, and foi confirmation of the sale 
and the granting of the sale certificate. 

An order upon such an application may be 
regarded as one under sec. 244, cl fc) C. P. C. 
and as such an appeal and a second appeal b>. 
Krishna Chandra v Anukul Chandra 

6 u W N 190. 

(21) Confirmation of sale without payment 
of landlord’s fee— Sale, Validly of— Appli- 
cation for possession by auction purchaser. 

509- Civil Procedure Code, S. 47 of (1908)=* 
Ss. 244, 318 — Appeal, second appeal; 

Where the sale of a permanent tenure was 
confirmed without previous payment of the 
landlord’s f^e in the manner required by s. 13 of 
the Bengal Tenancy Act, and the judgment-debtor 
objected to the suction purchaser’s application 
for being put intn possession under S. 318 0. P. 
0., on th<» ground that the sale was invalid: Held 
—that the question was one under S. 244, C. P. C. 
and a second appeal lay. ( I9 Gal 68H s c 19 1 A 
166 relied on). 

Mohim Chandrg Bh8fta^haf*jec v R&m Lo« 

chan De/, 7 g W N 
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(6) .appeal Sc second npp^Bl-^^Confd. 

(22) Decision ptii*p “Anting to be tindei* 
appeal* 

510 C P C S. 47*=(1882 S. 244). 

ffeld, that wh<^rS an order appealed from 
purported to decide questions to be dealt with 
under Section 244 Civil Procedure Code, the party 
against whom it is passed is entitled to an appeal 
therefrom. (2 4 Mad 617; 28 Mad 127 Fol:) 

Snimat Bhayankafan Rangancharlil v 
Sirinat Bbayankanan Ranganatbacbanlu 

2 M L T 307. 

( 23 ) Application to have set aside 
execution ofdecpee. 

511 -0 P C S 47, 0 21, r, 89; s 116, =(1882 ss 
244, cl (c) 810i and 622). 

Jleld that the question whether the judgment 
-debtors bad a light to apply under s 310 A, to 
have sale set aside and the other questions 
arising in the case being questions relating to the 
execution of the decree, that they arose between 
the judgment-debtors and the decree-holder and 
that therefore there was an appeal in the case 
and an application under section 622, was not 
entertainable. iLalta v Deputy Commissioner 
Sitaptip, as Manager, Court of Wards, Kate 
sar Estate. 5 0 C 377. 

(24) Application for amendment of sale 
proclamatt on - A ppeal . 

512.— C PCS 47; 0 81 rr 66, 70=( 1882 Ss244 
287 cl ( c ). 

An application by the judgment-debtor 
against a proceeding under S 287 clause (e) C P 
C ( 188^ ), to have the sale proclamation amend- 
ed by Inserting in it the proper value of the pro- 
perty advertised for sale, falls under s 244 and is 
as such open ix> appeal. 

Where an application is made by a debtor 
objecting to the value of the property ss stated 
in the gale proclaipation, it is certainly the duty 
of the Cmrt executing the decree to make an 
enquiry -and to satisfy itself that the amount 
stated in the sale proclamation is substantially 
correct. (30 C d 617 ; x Q w N 267 ; 2 C W N 
t-aehm^n Pei^shart Singh vGanga 
Pefshad S^ngh. 6 Ind Caa 180. 

n c. c. no 


CPC (1908) S 47=(1882, SMi)-Oontd. 

(6) Appeal Sc second appeal— 

(2B) Sale in execution— Collusion— Mate- 
rial irregularity— Second appeal. 

518 -C P C S 47 ; 0, 21 r. 50 ; S 104 ; O 
43 ; r 1=(1882 Ss 244, 311 and 688. J. 

A sale was held in execution of a decree. An 
application was put in for setting aside the g^le 
under Ss 244 and 311, on the allegation that there 
was a material irregularity, and that the sale was 
due to a collusion between the opposite parties 
and the Amin: 

B.pld, that the application was both under Ss. 
244 and 311, and a second appeal did lie to the 
High Court. (-40 Cal 142 : SOWN 6 ; AW 
N ( 1899 ) 184 : A W N ( 1906 ) 3 Ref). 

Lachman Misra v Ram Jas Sahu 
2IndCas983* 

5I4~CP 0 S 47; 0 21,r90=r(T882S».244, 311) 
— Appeal— Second appeal 

When the judgment-debtor does not seek to 
set aside the sale on the ground of any material 
irregularity in the publication or conduct of the 
sale as contemplated by S .311, 0 PC, but on 
grounds, which if valid, can be advanced oniy 
under Section 244 of the Code, for instance, the 
ground that the decree in execution of which the 
decree-holder purchased the property has been 
subsequently set aside, a second appeal lies 
(27 Cal 810 ; SI Cal 499 ref to). Ramyad 

Sahu V BandcswaH Kumat* Upadhay. 

6 C L J 102. 

(26) Second appeal— Sale, petition to set 
aside— Fraud alleged not proved— sale 
set aside for irregularity. 

515.— 0 P 0 S 47 ; 0, 21, r 90 : S 104, 0 43, 
r 1 = (1832 Ss 244, 311, 588). 

A mere allegation of fraud in an application 
under s 3U of the C )de of Civil Prooedilre With^- 
out any attempt in any way to substantiate it, 
cannot give a right of second appeal in a case 
which would not otherwise have arisen (18 Cal 
442 ; 22 Cal 302 ; 19 Mad 29 foil, 4 G W N 5314 
explained and distjnguised) Umakapt R^r v 
Hath Sanyal. 5 C W N 124=2§ QaX 4 

Kotes Dist; 31 Cal 386. 


;5 



1747 DKSAl'S OKNT. OIVIL DIGEST 1811-1912. 1748 


CPC (1908) S.47-(1882 S.2U-)-Gantd. 

(6) Appeal & second sppe^il -Con^d, 

516.— C P 0 S 47 . 0 21 r 8U={ 1882 24^, 

810- A, )— Application to set aside tijp s.alo on the 
gronnd of the decree-holder’s f rav’d— Appeal. 

An application by the judgraonfc-deb^nr to set 
aside sale of his property in execution r f n d^’cr^c 
passed against him, on the ground tbit tlie sale 
was brought about by the fraud of the re^^idents 
(who included the decree-holder ) oi the vilUgre 
where the lands were stitua^e, faKs witnia rhe por- 
viev^r of s. 244, GPU (1882) (80 Gil Ua c-^n. 
curred in.) 

An appeal lies from an oiJ’r pissed under 
s, 310- A, C P 0 ( 1882 ) when it als:> Idis within 
s. 244 of the Code ( 9 Bom L R 15 = 31 Bom 
207 foil) Harihar Kant v Rama Pandu 
11 Bom L R 1113=;. 4 Ind Gas 

Bom 698. 

R17.--C P 0 S 47 rl908; and 0, XXJ, r 90 
— Fraud —Payment to decree-holder before date 
of sale — Fraud in conduct ot public ition of siIg 
— Second appeal, whether lies. 

An application to set asi le an ex«cui ion-snle 
was made on the arround of fraud, the frau<l being 
that the decree had been Sa'dis!! ' I b) pavment to 
the husband of the decree-holder on the day be- 
fore the sale, but the payment was ?iofc certified 
and the sale was held •• that the matter 

did not come within the sc'jpe of 0. XXi, r 90 
of the Code, inasmuch as the fr ind nllcjel vas 
not fraud in the conduct of puhlicotion or t^^e 
sale, bat it came within the sc mo of s 47 of the 
Code, and that, therefore, a RCf*ond appeal lay : 
Meld^ also, that, so far as the execution Goaxt 
was concerned, the p^ym^nt could not be 
regarded as haying been made, and the all grtion 
of fraud consequently fell to th'j groun 1, and 
that the sale could not be set as’de. 

Alokeshi Dasi v Blraj Mohtni 

10 Ind Css 625. 

(27) Second appeal— Application to set 
aside sale, ground of fraud. 

618.— 0 P 0 S 47 ; 0 21. r 90=xf 1882 Ss 
244, 811.) 

Where an application was made to get aside a 
sale, alleging fraud facts and circumstances snfjfi- 
oient to spport the allegations of fraud and each 
w'a^ pressed before fower 


CPC (1808) S.47=(1P82 SlU^-Gontd. 

(6) Appeal & second appeal— Owiffi. 

Courts, the application is one falling under S 244, 
even though the District Judge on appeal lies in 
such a case. The test in such cases is tp ; consider 
what the applies tion was and whether at the 
time it wis msde it was an application under s 
24 i. (26 Cd v?4- and 2G Cal .539 followed 28 Cal 4 
dist). Kokil Siogli V Edal Sigh 31 Cal 385. 

Notes 7?8f : U C W N 1011. F. B. 

(281 Dccrfe—Fr*iud— Questions relating to 
executhin between parties to the suit- 

Auctioi— -purchaser a third party, 

519—0 ? G S 47 of (1908 )=S 244 of 
( 1682 )- 

A Judgment. iebtor made an application 
against the decree -holder and auction purchaser 
to have the sale set aside on the ground of fraud 
or irreguUrity in publishing or conducting the 
sale. 

The application was ^ejected by the Court of 
first instance. On appeal to the Subordinate 
Judge the decision of the first Court was reversed. 
On s c)od appeal to the High Court by the auc- 
tion— purchaser it was confc mded that no appeal 
could lie at his instance. 

//f?/c?, —inasmuch as the application was un- 
der B 2H of the C P 0 a smond appeal 
would lie. T ie question of a right to a second ap- 
peal does not turn upon who may happen to be 
the appellant but upon whether or not the case 
is one within S. 214 of the 0 P Code, 

Hsra Lai Ghosc v Chutidra Katito Gliose. 

26 Cal 539. 3 C WN403. 
See Bhtibon Mohun Pal v Nan da Lai Dcy. 

26 Cal 324. 3 C W N 399. 
and Motilal Chakrabatty v Russick Chan- 
dra Bairagi. 26 Cal 326 Note. SOWN 395. 

Notes:— Fol: 25 Bom 418; 31 Oal 385; 27 Cal 
197;6CWN279;283. Appr 6 OWN 
279. Hef: 32 Bom 672 = 10 BOto L I 762. 

(29 ) Auction-sal e. 

R20— 0 P 0 S3, 47, 104, cl. (i) 0. tt. 

89, 93 0. Xr.III, T.(l;(i), i 

A deposit by the judgment-debtor to set aside 
a snle can o dy bo made under s. 89 of 0. XX,I* 
I* does nM s'oi^o twdei f, iJ ot tiho 0p4f. 
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(6) Appeal & seco ad o-pp^M—Con^d, 

An order refusing to receive it and to set 
aside the sale, or an order setting asid^* tbp sale, 
is made under r. 9;^ of 0. XXl, and an appeal 
lies to the District Judge under 0 XLITI, r. 1 
(i), and no second appeal lies to the High Court. 
Sita Nath Roy y. Hare ICrislma Saliu, 
6 lad Gas 573. 

(30) Appeal against order setting aside 
sale. 

521— C P G S. 47, 0. XXT, rr, 89, 91, 92— 
Sale set aside — Right to refund of poundiee fee. 

15 C L J 89. 

(31) Execution sale— Colleetor’s order set- 
ting aside— Appeal to District Judge. 

522. — G F 0 8.47 = 8.21-4- No appe*^l lies to the 
Givil Court of the Board of Revenue against an 
order of the Collector passed under s 312 Code of 
Civil Pro.But where the Colloctor sots ande a sale 
as vo^dab initio, his order must bo locked upon as 
one passed under s. 244 Code of Civ Pro. it will 
therefore have the force of a “decree” and an ap- 
peal will lie against it to the Civil C^urt. 

Muhammad Yusuf AH Khan v Hasan Fatima 
2 A L Ji3a=:l905 A W N 55. 

(32) Application by prior pu«*chaser to set 
asid<5 a subsequent s He of same pro- 
perty— Sale set aside by Mu tisiff- Appeal- 

ability of Munsi5Ps order. 

SIS.-C F 0 S i7 (1908) 0 21, r 00 s. 115 
(=Ss.'244, 311, 622, Civ Pro Code, 18S2J -Ooler 
of lower Court wrong on question of law— Power 
of High Court to interfere in revision — Bengal 
Tenancy Act s 163. — 

The present petitioner purchased a holding 
under a money-decree. Two years later, the same 
holding was sold in execution of a r^^nt decree 
and purchased for Rs 25 by the decree holder 
thereof. Thereupon an order was made by the 
Munsiff, upon an application by the petitioner 
under the conjoint effect of ssSll and 2U of the 
jj Code, setting aside the second sale. The purcha- 

ser under that sale appealed to the Additional 
District Judge, who, without going into the 
merits, reversed the order of the Munsiff. The 
petitioner, thereupon, moved the High Court on 
th^e ground that no appeal lay to the Additional 
district Judge and that the Judge was wrong in 



CPC (1908) S.47=(1882 S.2AA)-Oontd 

(6) Appeal & second appeal — Contd. 
stating that the petitioner hsid Iooks standi. 
Held, the effect of the order of the Munsifi was 
practically to hold i hat the second purchaser had 
no tiUc to the land, and the order certainly deci- 
ded a question relating to title to the land oi to 
some intoio&t in the land as between parties hav- 
ing cunflo' ing claims thereto. Here the parties 
had conflicting claims thereto. An appeal, there- 
fore, did he to the Additional District Judge, 
ueder s. 163 of the Tenancy Act, and, conse- 
quently, he was not acting without jurisdiction, 
when he made his order, (28 Cal 116 Dist). As to 
the sf'cond point; — What the Additional District 
Judge meant by stating that the petitioner had no 
locns standi thac the petitioner was not a 
representative of any of the parties within the 
meaning of a 244, If the Judge was wTong on 
that point he was wioug upon a question of law 
and not of jurisdiction, and the case, in conse- 
quence, d’d not fall within s. 622. The same 
obsei vat’ons applied as to whether or not the 
petitioner was a pei-son whose immoveable pro- 
perty had been sold within the meaning of s. 311 
of the Code. Ride dis'^h.arged Ganga Charan 
Bhuttacharya v Sashi Bhusan Roy 
1 C LJ 255 = 32 Cal 572. 

Notes -Fol 32 Cal 957 F B=P OWN 721 = 1 
CLJ 476. 

(33) Judgment-debtop, objection by— De- 
cree holdcf*— Small Cause Court suit— 
Second appeal— Revision— Separate suit. 

m-k—C P G S 47; 0,21 rr 68, 6S; S.102 = (1882 
Ss 214, 278, 283 and 556) 

Meld that an objection made under s 278 by a 
party to the decree is governed by s 244 0 P 0 
aT»d theief ore an appeal lies against an order 
passed on such cases. 

Xjeld further that the suit being of a nature 
of bmall Cause, no second appeal lay (Siipp 1 O 
0 60; 17 Cal 711; 17 AH 2+6; 19 Bom 328; 12 All 
579; 25 Cal 872; 18 All 481 ref to ; Mussammat 
Umutul-Athar Begamv Baldeo Das. 

8 0 0 405. 

525-52B.— 0 P C S 47 (1908 ;; 0 XXt r 68 
[ = Civ Pro Code 1882 ss 244; 2/8]— Personal 
decree against member of tarwad — Attachment 
of tarwad property— Claim by j udgment-debtor 
that property not liable to attachment— Appeal* 
ability of order in claim case.^ — 


f 


i 
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(6) Appeal second appeal— 

Where a member of a Malabar trawad against 
whom a personal decree had been passed applied 
for the release of property attached in execution 
of the decree on the ground that the property 
formed the common tar wad property, the claim 
fell under s 278 and not under s. 244 of the Code, 
and no appeal lay from the order passed on the 

petition, Abdui* Rahiman Kutti Haji v 
Ettnliamnaed Koya. 10 M L J 85. 

Holes— Dist: 30 Mad 215 = 17 M LJ 377 = 2 
M L T dL 

(34) Appeal against order passed under s. 

244 CPC. 

$27.— C P C Ss 47, 102=8.244— Appeal against 
order passed under s. 214, Civ Pro Code, in exe- 
cution of Small Cause Court decree. 

lie W H 861. 

(^) Objection by judgment-debtor that 
more bad been delivered to the auction- 
purchaser than was included in his sale- 
certificate— Objection disallowed. 

5^3-620.-0 PCS 47=(1882 S. 244)-No appeal 
—Execution of decree— Objection by judgment- 
debtor that mote had been delivered to the auc- 
tion purchaser than was included in his sale certi- 
ficate— Objection disallowed — Appeal. 

Certain landed property was put up for sale 
in execution of a decree. On the property stood 
a house. After the sale the auction-puachaser 
obtained possession of tbe house. The judgment- 
debtors objected that the house should not have 
been delivered, inasmuch as no mention was 
made of it in the salf^ certificate. This objection 
was disallowed,— that the order disallowing 
the judgment-debtor’s objection did not fall 
within S. 244 of the Code of Civil Procedure and 
was not otherwise appealable. { 20 Mad 487; 
13 Cal 326’ lef to.) Ram Adhar v Narain 
Das. 1902 A W H 157=24 AU 519. | 


CPC (1908) S.47=(1882 S.244) 

(6) Appeal & second appeal— 

530.~C PCS 47; 0 21, r 95 = (1882 Ss. 244 
and 318). 

When an application is made by the a'^aig^^ce 
of the decree- holder purchaser for an order under 
s. .318 of the Civ. Pro. Code, the mere fact that 
the judgment-debtors put in an objection dees 
not make it an application under s 244 of tbe 
Code, so as to entitle the judgment- debtor to ap- 
peal against the order passed by the Court of 
first instance or by the Court of first appeal. 

(I C W N 658 , Bef ). Mahomed Mosraf v. 
Habil Mia. 6 C L J 749. 

Notes.-Ref6 AL J71 P B; Fol; 31 All 82 
F B=1 Ind Oas 416=5 M L T 186. 

531- C P 0 S.47=(1882) S 244— No appeal— 
Attachment and decree foi’ gate on a mortgage 
— Objection by moitgagor that decree has been 
satisfied— Objection disallowed:— 

There is no appeal against an order disallow- 
ing an objection to the sale of a mortgage decree 
obtained by the judgment-debtor against the 
mortgagor-appellant passed in execution of decree 
obtained against the mortgagee. Ishri Dat v 
McwaLall. 1903 A W N 206=26 AU 1B6. 

(36) Objection by judgment- debtoi? nat 
he is trustee in respect of the properly 
attached-Applieability of. 

532- C PCS 47=( 1882 Ss. 244, 278:) 

Where a property is attached in execution of 
decree and the judgment-debtor objects on the 
ground that although he is in possession of the 
same, such possession is not in his acconpt, bht 
on account of two idols (or Hindu dmtiea), and 
the property is debatur^ and he has no parsonall* 
rights in it. Meld^ that the objection doeM not 
fall under the provisions of S. 244, CPC bht it 
is a claim under S. 278 and no appeal lios agidnst 
an order passed in such a case." (16 Oal 1; IT 
Cal 711; 23 Bom 246; 2 Ail 753; 7 AH 56, U Cal 
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I (6) Appeal Sc second Sipp(*SLl-~Go7itd, 

437; 23 Bom 237 ref feo. BBa jahari Pal v Ram 
Lai Das. 6 C W N 63. 

Notes:— Ref: 8 0 L J 20. 

(37) Appeal from an order made on applica- 
tion for appointment of a Commission. 

533—0 PCS. 47; 0 26, rr 13, 14; S. 104; 

0 48, r 1«(1882 Ss. 396 and 588)- 

An application, under S. 396 of the Code for 
the appointment of a Conn mission, is not a mat- 
ter which comes within the scope of S. 244. No 
’ appeal lies from the order made on the applica- 

tion, since it is not an order, from which a right 
of appeal is given by S. .588 of the Code. (28 Mad 
127 Diss. 0 M A 14 of 19u6 Fol:) Mallayya 
V Siibbarayudu. 17 M L J 144. 

(ZB) Partition decree— Application for 
appointing Commissioner— Limitation Act 

art 1/3-Order rejecting on ground 

of limitation-Appeal i 

584— CP C-S. 47 = 1882 Civil Procedure 
I Code, S. 244.— 

Where a compromise decree is passed for 
partition and one of the parties apply for the 
appointment of a Commissioner an order reject- 
ing the application on the ground that it is bar- 
red by limitation is a decree and is therefore 
appealable under S. 244. CPC. Such appeal is not 
taken away by the fact that the Court rejecting 
t he application wrongly assumed the existence 
of a decree to be executed. An application for 
the appointment of a Commissioner is not govern- 
j ed by Art, 178 of the Limitation Act and is not 

^ subject to any rules of limitation, 

i A Court in order to bring the litigation to an 

^ end may appoint a Commissioner without being 

* put in motion by any part. Latchmanan 

Chetty V Ramauathen Chetty. 
14 M L J 436=28 Mad 127. 

(39) Sale tinder first mortgage— Surplus 
sale proceeds— Second mortgagee entitled 
i to— Appeal against order awarding surplus 

5 proceeds-Practice-Appeal treated as 

revision. 

^ 535-CPOS. 47 =(1882) S.244-Civ Pro Code 

S. 244 — Mortgage-decrees. 

: i Two brothers, E and T) mortgaged their 

property t# B, K then mort^ged his ehaire to B. 


CPC(1908 S.47=(t882S.244) 

(6) Appeal Sc second dippml^ Contd. 

T’s interest passed to other persons. B brought 
a suit for sale upon his first mortgage and c^b- 
qainel a decree. The sale of ihe property satisfied 
the first mortgage and left a balance, B applied 
for half the money so left as a second mortgaged 
of K’s share. The first Court adjudicated upon fhe 
right| of parties and awarded half to B, & half of 
the money to transferees of T*s share. The lower 
appellate Court reversed the decree, "KM that B 
was entitled to half of tie surplus sale proceeds 
as a second mortgagee of K’s share. 

JSeld^ also, that the more regular procedure 
for the first Court would have been to refer the 
rival claimants of the money to a civil suit to 
establish their respective rights. 

Hddy further, that there was no quesfciom 
relating to the execution, discharge or satisfac- 
tion of the decree within the meaning of s 344 
O P Code, as between the decree-holder or his 
representative on the one side, and the judg- 
ment-debtor or his representative on the other, 
and no appeal lay from the order of the Court 
of first instance. 

Appeal treated as revision and followed. 18 
Bom 681 Ref. Bakhtaitiar Lai v. Baru Mai, 
4 A L J 492* A W N 1907: 201. 

(40) Dccifcc— Execution— Application by 
another decrce-liolden under s 295 for 
rateable distribution Proceedings trans- 
ferred to the Collector— Sale by 

Collector— Refusal to set aside sale. 

536— CP 0— S. 47;0 21, r. 89; Ss. 73, 68, 
70, 71=(1883 Ss. 244, 310A, 295, 320)— Execution 
proceedings — Sale of property by Collector — Ap- 
peal-Confirmed sale can be set aside.— 

Reld^ (1) that an appeal would lie from aU 
order under S.SlOAof the Code, where the case fell 
under S. 244 ((^) of the Code, ( 26 Bom 418, 
qualified.) 

(2) that the Code conferred no power on the 
Collector to set aside a sale under S. 310 A nor 
was there any rule vesting that power in the 
Collector. The power to act under S, 310 A 
continued in the Court, notwithstanding 4h^ 
transfer of execution to the Collector; 

(3) that there was nothing in S. 310A which 


f 
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(6) Appeal & second 
precluded the Coorfc from setting aside a sale, 
merely because it had been confirmed, 

(4) that it is not incumbent upon the judg- 
ment-*debtor to deposit in Court anything except 
that, for which S. 310A has made provisi^m. 

Pita Mott y Chunilal Harakchand. 

9 BomL R 1S=31 Bom 207. 

SS7— S.47=:=Ss 244; 73, 0 XXI, r. 55—Decree- 
-Execution -Attachment— Application for rateable 
distribution— Satisfaction of attaching creditor’s 
claim by payment into Court— The payment 
cannot be rateably distributed— Attachment 
ceases to exist— Property cannot be sold at the 
other creditor’s instance under the attachment— 
Questions relatina to execution- Second appeal 
—High Court. 

In execution of their decrees, two decree-hold- 
ers attached the judgment-debtor’s property; 
other decree-holders also applied to execute their 
decrees against the judgment-debtor without 
iasuing attachment. On the 22nd September 
1009, the day fixed for the sale, a third person, at 
the instance of the judgment-debtor, paid into 
Court, und^r 0. XXI, r 65 of the Code of 1908, 
money sufficient tu satisfy in full the decretal 
claims of the two attaching creditors. On an ec- 
farte application made to it, the Court ordered 
rateable distribution of the monies so paid into 
Court and sale of further properties wbu'h had 
been attached towards further satisfaction of the 
tjhitnsof the judgment-cred tirs. A^ain^t this 
order the judgment-debtor appealed to 
the District Court. During the pendency of the 
ilppeal, the other properties were sold in execu- 
tion in 3ranaary 1910, and the sale was notwith- 
standing the judgment-debtor’s objections, con- 
firmed. The judgment-debtor appealed to the 
District Judge who dismissed the appeal on the 
30th June 1910. In June 19 il, the first appeal 
b^: the judgment-debtor came on before the 
District Court, but as the question of the con- 
firmation of the sale had already been decided by 
that Court against the judgmsnt-debtor, no 
further proceedings were taken. On appeal: 

Metd, (1) that the order dated the 20(-h June 
1910, having been a question in execntion bet- 
ween the parties to decrees, fell under the provi- 
sions of ^7 of the Code of 1908, and was ap- 
peabifbto* 


jC PC (1908) S 47=^882 S.2Vi>Oontd. 

(6) Appeal Sc second appeal — CoM. 

(2) That the sale in January 1910 was not 
valid, for the property was not duly attached at 
the time of the sale, and the attachment already 
levied had come to an end by tbe payment into 
Court on the 22nd September, 1909. 

(3) That the money paid into Court under 0. 
XXI, r. 55, was not “assets” hold by the Court 
within the meaning of S. 7i of the Code, and 
could not be distributed rateably among other 
decree-holders who had merely applied for the 
execution ot their decrees. Sopabji v Kala 

Rsgbunatli, 13 Bom LR1193. 

(41j An order passed tinder’s, 295 between 
different decree-holders. 

538- S 7 1 (0 C S 205) S 47 (0 C S.244)-Ap- 
peal-An order under S 295, 0 P 0 passed between 
persons not parties to the decree, but between 
decree-holders of two totally different decrees is 
not appealable but is liable to be set aside in 
revision under S (522 CPC. (28 Mad 176; 28 Bom 

458 ref. to). Jsgadish Chandra Shaha v 
Kripanath Shaha. 86 Cal 130 

(42) Appeal- Question relating to execu- 
tion— Order refusing to grant a certi- 
ficate— No appeal— No revision. 

539- C P C-Ss. 47, 5, 65, 0 21 r 94; S. 116 
=( 1882 Ss 244, .m 622 ). 

No appeal lies against an order refusing to 
grant a ceitifitate of sale to the decree-holder 
auetion-purchaser, the question determined being 
not one relating to the execution, dischage or 
satisfaction of the decree I C W N 658. The auc- 
tion-puichaser being also d#>cree--holdei’is a party 
to the suit witbm the meani^^g of S. 244, CPC 
(18 All 36; 27 Cal 34.) Jagarnath Marwari v. 
Kartick Nath Pandya. 7 C L J 436. 

(43) Order cancelling decree-CoUeetor’s 

certificate under s. 10. 

540- 0 PCS. 47=S. 244 of 1882. 

An order cancelling a decree on the production 
of a certificate given by the Collector under S. 
10 of Act III of 1874 for the purpose of stopping 
execution of the decree is an order undor S. 244, 
and 18 therefore appealable like a decr^^ 
Ramangowda y, ^ 
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(6) Appeal <& second &ppeBl—Contd, 

(4}4f) Appeal— Restitution— Claim for in 
tcpest— Final adjudication as to 
interest. 

B4fl -C P C , S. 47=»(l88i 3. 244):- 
Where a decree is reversed and a claim of resti- 
tntion for the money collected under the decree 
with interest is made in execution and the execu- 
ting Court determines finally the rate of interest 
payable which is the only question in dispute 
between the parties, such order is appealable. (14 
M L J 359 distinguished ) Narayana Pattar v 
Gopalakrishna Pattar. 15 M L J 24?7. 

(45) Order refusing to stay a decree— Im- 
possibility of restoring status ^uo— 

Whether appeal lies. 

542— S. 47, 0. 41 r 6«( 1882 Ss. 244, 64o ) 
Letters Patent of the High Court S. 15 

jSeld that the impossibility of restoring the 
parties in Uatm may or may not be good 
ground for granting a stay, but it does not render 
the order refusing the stay, a ‘ judgment” and no 
appeal lies from such order (24 Mad 358 Fol) 
Kodiya Sahib v Syed Rahimatalla Sahib. 

3MLT807. 

(46) Order refusing stay of execution — 
decree— Discretion of the lower 

Court. 

543— S. 47 of (1908) =is. 244 of 18«2. 

An order passed by an appellate Court under 
S. 545 of the C'lde of Civil Procedure, refusiug to 
stay execution is one against which no appeal 
lies. Ramchandra v Balmukund 

6 Bom L R780. 

(47) Where the case in which the decree 
being executed before the appellate 

Court that Court has the power 
to stay execution. 

I 

544— 0 PCS. 47=(1882 s. 244). 

Queers' Whether the same power exists where 
the appeal is only against the decree sought to 
be executed ? Pasupati Nath v Nan da Lai 
Bose. 28 Cal 734=5 C W N 67 

N 0 tcs:-Dist; 9 0 W3 J 29 

H 0 ^ W 97 f BwU p W N 1950*6 p If 


: P C (1908) S '<7=(1882 S.244) -Oontd^ 

(6) Appeal & second Sippe^l—Coyitd, 

J 298 Fol: 33 Cal 927=3 0 L J 67. Dist: 

31 Cal 1081; 36 Gal 923, 14 0 W N 179. 

(48) Direction by an appellate Court 
whether appealable— Reference 

by the Privy Council. 

545-C PCS. 47«Ci883 section 244). 

An order made, pursuant to an appellate de- 
cree, by a subordinate Court is an order made in 
execution and so appealable (17 Mad 343 Ref:) 
Prayaga Dossjee Yaru, Mahant v. Tirumala 

Anandampillai Purisa Sriranga Chayulu 
Yaru. 4 M L T 92=31 Mad 406 

(49) Claim as by shebait — Decree for 

personal debt. 

646— S, 47; 0 21 r 58=( 1882 Ss. 244, 278)--. 
Appeal: — 

A claim to attached property preferred by the 
judgment-debtor in the capacity of a Shebait to 
a Hindu Deity, when the decree was obtained 
against him for his personal debt, cornea within 
S. 241 C P C and not under S. 278. When such a 
claim was investigated summarily as a proceeding 
under S. 278, and the lower appellate court held 
that no appeal lay: Held that the proceedings of 
the first Court under s. 278 C P 0 were null and 
void and without juiisdiction; and the first Court 
was directed to conduct the proceedings in the 
manner dirpcted by s 244 (17 Cal 711 referred to). 
The investigation having been held in the first 
Court as a proceeding under s. 278 the High Court 
passed the order in exercise of its revisional po- 
wers although the matter came before it in se- 
cond appeal Beg Raj Mai»wai»i v Sfeemutty 
Kuadali Debya 8 C W N 35S, 

Notes:— Ref. 8 C L J 20, 

(50) Qcstion as to the appointment of a 

manager of the property of a religious 

institution— Right of appeal. 

547:— S. 47 of 1908=s. 244 of 1882. 

A decree of the High Court declared i|^^lder 
entitled as the Pandara Sanna^]^|, 
clj^ief, of 8^14 ailbipw tq impotent 

anxong^the ina;r||J^iraii%iy4|p 

in;«atiop at^that^ f Wojftted 
to 911 tljprv office of Tembirsu, ib»b». 
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($) Appeal & aecond appeal— 
gi ngr certain matba. The decree directed that the 
Pandara ahonld name a Tambiran of his Adhinam 
for the office, whom after inquiry as to his fitness 
th® subordinate Court should appoint. If that 
Court found him unfit it was to appoint a Tambi 
ran o' that adhinam upon its own selectioti In 
•xecution Pandara named a Tambiran for 
the office, bnt died before the inquiry as to his 
fitnees His successor, as heal of the adhinam, 
petitioned to withdraw the nomination, naming 
another Tambiran. The subordinate Court made | 
an order disallowing the withdrawal, and, after 
inquiry as to the fitness of th#^ first named Tambi* 
ran, appointed him tq the office. The High Court 
on the Pandara’s appeal, decided that the first no- 
mination had been competently withdrawn, and 
directed an inquiry as to the fitness of the person 
secondly named, finding on the evidence that the 
fijTSt named was not fit. JECeld on the appeal of 
the Tambiran first named, that the question as to 
his rigjit was one that has arisen between the 
parties to the suit, and related to the execution 
of the decree within the meaning of s. 214, sub s. 
(u), 0 P Code, and that he could appeal from the 
order made. Ponntmti'ila Tambirap v Sivag* 
ni|iii Desika Gnana Sambandha Pandara 
j^apnadhi. 17 Mad 34 j3=5L R 91 1 A 71. 

Kpt 2 i--Kef: Bl Mad iOf). 

(41) Exemption decrcc-Period for redemp- 
tioiit Enlargement of the p<»riod. 

C PCS. 47=:(i882 S. 244.) 

4n application for enlarging the time fixed 
ip a decree for redemption can be entertained 
^vep after expiry of the prescribed period, under 
proviso t(;j i 4 of the Transfer of Property Act 

my 

An ordai? ^dining to enlarge the time fixed for 
redemption is appealable under s 244 Civil pro- 
cedure Code. 188S. Range v. Bhomshetti. 

8 Bom h R 554=26 Bom 121. 

(Si)«-lIorls^ge— Sale confirmation of— Set- 
ting «#le-*Umitatton-Partttion of 
mortgaged property-Co -sharer if a 
neoesaary party-Redemption. 

§42.-0 F C S. 47 0 21 r ^0 C P C (Act XIV 
of 1882), S«. 244, 311— Limitation Act s 18. 

A mortgagor whose property has been sold 
under a decree absolute on the mortgage may 
^m*»fpiand (Question tber^Iidit^ of the sale, 


CPC (1908) S 47=(1882 S.244) -Gonti. 

(6) Appeal & second &ppezl^Contd. 

I although his right to redeem may have been long 
since extinguished by the decree and a person to 
whom he has transferred his interest may also do 
the same. 

Ordinarily the provisions of s 311 C P 0 can 
be availed of any when the sale has not been con- 
firmed and within the period of thirty days 
from the date of sale, hut if the right of the 
applicant to apply under the section was conceal- 
ed from him by fraud, he would by operation of 
s. 18 of the Limitati m Act and notwithstanding 
the confirmation of the sale have thirty days 
within which to make his application from tbe 
date on which the fraud first became known to 
him. 

N. and M. executed a mortgage bond to the 
respondents whereby the former as one of several 
cO'Sharers in certain parcels of land mortgaged 
her undivided share in the same to secure the 
re-payment of the loan, her co-obligor M, joining 
in the bonds as personal security, subsequently 
by an ckrar the co-sharers partitioned the proper- 
ty, and the appellant who was one of the osha- 
rers became exclusively entitled to a large num- 
ber of the parcels affected by the mortgage. In a 
suit upon the mortgage m which the co-sharers 
including tbe appellant were all made parties. 
Defendants on the allegation that the division 
made upon the ekrar was not valid, no relief was 
asked for specifically in respect of the ekrar the 
mortgagee prayed for a decree for the amount 
claimed for a declaration that the properties were 
liable for the amount decreed and for realisation 
of the decretal amount by sale of mortgaged 
properties as well as from the mortgagors perso- 
nally, the CO sharers defendants did not defend 
the suit which was decreed in teims of the prayers. 

Held that the appellant (Defendant No by 
failing to contest the suit did not lose his con- 
clusive interest m the properties which resulted 
from the partition bnt he took the parties allot- 
ted exclusively to hirp subject to the extent of 
tbe interest previously belonging to the mort- 
gagor, to the mortgage. 

That the effect of the partition was to cfjtin- 
guish aabetweeu thenior^gagOrand,the appolteP.t 
theintereatrof tbe former in the property alloi-tptj 
to the latter to v^st it in the appellant, so that 
i ho position of the ay|»ellant 
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I (6) Appeal 6c second SLppeal^Contd, 

logy to that of a purchaser of the equity of 
redemption in the mortgaged property. 

That the fact of the Defendant No 5 (the Ap- 
pellant) not being ma'le a party to the proceedings 
in execution had not the effect of making the 
^ sale nullity. 

That although the sale was not a nullity, it 
was liable to be set aside on a proper application 
made in the manner prescribed by law. 

Golam Ahad Chowdry v Judhisthip Chandra 

. Shah. 7CWN 305=30 Cal 142. 

I 

f53) Execution ofdccrec-'Incumbranccs by 
third parties-S. 287 applies 6c not S. 244 
therefore no appeal. 

550. — 0 P C S47=:S3. 244, 287 — An execu- 
tion creditor obtained a decree for the first instal- 
ment due under the mortgage bond and for int- 
erest and for the sale of the mortgaged property 
j in satisfaction of such moneys. In execution 

proceedings the subordinate Judge orders his 
claim to have a charge on the property for the 
other instalments to be included in the procla- 
mation of sale. 

It was argued that section 257 applied to in- 
cumbrances put forward by third parties and not 
to a mortgage bond on which was passed the decree, 
the execution of which is being sought and that 
therefore the order must be taken to fall under 
section 214 and thus open to appeal. ^ 

that this was an order under section 
f 287 and not under section 2-1:4 and that there- 

fore no appeal lay. Ebr^himji v Ram Cha- 
I ndpa. 1894 P. J, 48. 

(54)~-0rdci* fop stay of sale of mortgaged 
^ properties in execution. 

^ 551.~C P 0 S. 47 =(244 f c)) — Appeal-Order 

i for stay of sale of mortgaged properties in execu- 
tion of mortgage decree, 

31 Cal 373. 

- (54 A)— Application to re-open foreclosure. 

^ 552.— C PC S.47=S. 244-.Application to 

re-open foreclosure — Second appeal. 

29 Cal 644. 

(55) Petition to re-open execution-Rcceivcr, 

^ 553.-C PC 8a. 47, 29 8.114 0 47, r 

' 244, 578, 62.8), 

w 0. c m 


C PC (lS08)S.47=(1882,S.244)-Con/(i 

(6) Appeal 6c second appeal— 

Where such an application was made by the 
decree-holder referring to both as. 244 and 623 C 
PC, and the first Court thought that the latter 
section was inapplicable and re-opened the pro- 
ceedings under s, 244. 

Held — That even if s. 623 only was applicable 
the order of the first Oourt could not, having 
regard to sec 578 C P 0, be interfered with on 
appeal. Nilratan Khasnobish v Ram Rutton 
Chatterji. 5C WN687, 

(56) Execution proccedings-Review— -Ap- 

peal. 

554. -C PCS. 47, 0 47, rr. 7,9=(1882 Ss.244 
629). 

An order passed on review of a previous 
order in an execution proceeding is open to ap- 
oeal, as it is an order under S. 244 C P 0, 1882, 
relating to the execution of a decree. Adhftp 

Mandal y Keshab Chandrra Mana. 

5 Ind Cas 483. 

(57) Final order in execution proceedini^s. 
655-556— CP C (1908) S. 47=1882 S. 244. 

An order dealing with the only point in dis- 
pute between the parties and not intended to be 
incorporated in any other order to be passed 
later, dealing as it were with the whole case, is a 
final order and therefore, appealable. Narayana 
Pattar v Gopala Krishna Pattar. 

28 Mad 355. 

(58) Privy Council— Leave to appeal— 
Final & interlocutory order— Remand- 

Cardinal point. 

557-C P C S 47 (1908)— S. 109, Soh I. 

0 46 and S. 2— An order of remand which 
determines only a part of the case and leaves 
other matters still to be determined is not a 
“final” order, within the meaning of S. 109, Code 
of Civil Procedure. Final and interlocutory 
orders distinguished. 17 All 112, L B 8 C P D 67 
and L R (1891) I Q B D 734 ref to. 

Baijnath Dass v Sohan Bibi 6 A L J 786. 

(59) Transferee’s suit for declaration 
that an assignment of a decree is 
Valid-Maintainability of order 
S, 232; appealability of. 

558— S. 47; 0 21, r. 16==( 1882 281 ) 

Aot ytl pn?88, 8. of, 
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(6) App^^al Sc second ^ppesil—Oontd. 

In suit for a declaration that an assignment 
to' the plaintiff of a def'ree is maintainable, S. 26 
of Act VII of 1866 has not taken away that right. 
An order under S. 2S2 C P 0 > is applicable. 

Bommanapatti Vecrappa v Chit^takunta 
SifiBivasa Bow 26 Mad 264. 

Notea:— Bef U M L J 101; Poll: 28 Mad 
BOP B. 

(60) Ordeif on petition objecting to tbe 

f value in tbe sale proclamation. 

S59— C P 0 Section 47=(18h2) Sa.244, 28 (c). 

An order on a petition objecting to the price 
fixed in a sale proclamation as inadequate relates 
to a matter contemplated by a. 287 (e) and is 
appealable under s 244 0 P C. Ganga Prasad 
V Raj Coomar Singh. 30 Cal 617 

Notes:— Ref: 27 Mad 252, F 6.=U M L J 57. 

(60A) Highcrgrade causing property 
to be put up for sale m execution. 

^60— C P 0., Ss. 47, 63=^S 2U. of 1882. 

Court of higher grade causing property to be 
put up for sale in execution of lowei Court’s de- 
cifee— 'Legality— Appeal. 11 0 C 41 

|61} Decree— Execution— Court to which 

a decree is sent for execution— Exe- 
cuting a decree— Jurisdiction of 
the first Court. 

S61— 0 PC S.47. 0.21 r 7^(1882-83,244, 225). 

When a decree is sent to a Court for execution 
that Court can, under s. 235 of the Civil Procedure 
Code, go Into the question of tie juriadiotion of 
Ifee Court passing the decree, if it sees reason to 
^ so. If that Court comCs to the eonoIii8i<m that 
the first Court had no jurisdiction to pass a de- 
cYee and declines to become the executing Court, 
the order so passed does not fall within the pur^ 
view either of s. 244 or s. 688 of the Civil Proce- 
dure Code, and cannot be appealed against. 

Bhagvantappa v Vishwanath. 

6 Bom L R S42-28 Bom 378. 

Notes:— List: 30 Bom 101=7 Bom L B 659. 

CBS) Dectaratory decree— Deoliion as to 
I ^ ^ ^ ' e3i:aedtahilit37. 

gp-o P s», 4T, iq i 




CPC(i908)S.47=(1882,S.244) -Oontd 

(6) Appeal & second appeal— 

Declaratory decree —Decision as to execu- 
tability of— Appeal. 10 M L T 437. 

(63) Intermediate between preliminary 

and final decrees. 

563— 0 P C. S. 47— Order intermediate bet- 

ween preliminary and final decree — Execution — 
Appeal. 13 Ind Cas. 1^70 

(64) Application by Collector in pauper 

suit. 

564— C P C., 8. 47— Recovery of Court-fees 
by Government. 

Held that a Collector applying on behalf of 
Government, under s 411 of the Civil Procedure 
Code, for recovery of Court -fees by attachment 
of a sum of money payable under a decree to a 
plaintiff suing m forma pauperis, might be deem- 
ed to have been a party to the suit in which 
the decree was passed, within the meaning of s. 
244 (c) of the Code, and that an appeal would, 
therefore, lie from an order granting such appli- 
cation. Janki v Collector of Allahabad. 

9 All 64. 

Notes:— Pol: 13 All 326, Con: 23 Mad 73. Ref 
18 Mad 439; 18 Bom 237. 

(65) Suit by minor in forma pauperis— 
Order directing next friend to pay Court 
fees— Collector’s application to execute 

dismissed-Appeal“Revision. 

565 -C P 0 , S. 47 of 1908 = 8. 244 of 1882. 

Where on the dismissal of a suit by a minor 
irt forma paujferu, the next friend was directed 
by the decree of the Court to pay the court-fees 
due to the Government and the application of 
the Collector to execute the decree against the 
estate of the next friend was dismissed on the 
ground that on hia death his estate bad passed 
to his son by survivorship unaffected by the 
decree. 

Held, on appeal by the Oaljeof qt tJ^at ^ he.^ wai 
not a party to the sujt and could not avail him- 
self ol^ the provisions of Ss. 2, I4i and 640, and 
that, therefore, no appeal lay against an ord^ 
disallowing his application to axeepte Ifee decree. 


MM, tiiat the pe^ id^4 ^ould 
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(B) Appeal Sc second appe&l^Co/Ud. 
be considered to be a party to the suit within 
the meaning of S. 244 and that on this ground 
also the order was not appealable. 


CPC (1908) S 47 ={i 882 ,S. 244 )-Oontd. 

(6) Appeal Sc second appeal— Co/icR 
(68) Order passed in execution between 
parties to suit— Decree— Appeal— Ekc- 
cution of decrec-Varying of decree. 


Held^ also, that as no question of jurisdiction 

^ was involved, the Court could not exercise its po- 

wers of revision under S. 622 of the Code of 
Civil Procedure. Collector of Trichin opoly 
V Sivaramakrishna SsstHgal 
23 Mad 73 = 9 M L J 265 

(66) Liability of defaulting purchaser— 
Appeal from order under s. 293— 
Re-sale. 

666-C P 0., S, 47 of (1908)-~1882 Ss 241, 
293, SOG.-Re-sale, appeal from order under s. 293. 

\ A decree-holder in execution of the decree, 

obtained leave to bid, the property of the Judg- 
ment debtor having been brought to sale. At the 
sale one person who was alleged to be the agent for 
the debree-holder bid for Rs.90000, and the property 
was knocked down in the name of the decree- 
holder who however in a few minutes repudiated 
the bid and did not pay the deposit. The 
property was again brought to sale an 'I was 
knocked down for Bs. 42100. The judgment deb- 
tor ' then filed a petition to recover from the 
decree holder the loss by resale. His petition was 
rejected. JSeld^ on appeal that an appeal lay against 
the order rejecting the petition as the ques- 
tion was one arising between parties to the suit. 
Vallabhau v Pangunni 12 Mad 454*. 

Notesi—Dist: 15 Mad 226; 19 Mad 29. Bef: 

^ 13 Mad 504; 16 Mad 20; 18 Mad 439 Pol: 

V 28 Mad 87=14 M L J475. 

I 

f (67) Decree for sale— -Order absolute— 

I Execution— Suit. 


568— CP C., S. 47 (=s. 244. Civ. Pro. Code, 
1882). 

All orders passed in execution between ph^feg 
to the suit in which the decree was passed, or 
their representatives, fall under s. 244 tbough 
! they may be passed under any of the succeeding 
sections dealing with the execution Of decrees, 
and if such orders are not specified in s. 688 they 
are decrees and are appealable. A Uourt execu- 
ting a decree has no pawer to vary the decree, 
however harsh it may seem Maune Lu Nyo y 
Kaung Hla Pyu LB R 1893—1900, 375, 

(69) Execution of decree— Attachment 
—Appeal, 

569— 0 P 0 , S. 47, 0 XXl , r 17 (=sS. 244 (c) 
246, proviso, Civ. Pro. Code, 1882)— 

In execution of a decree, the decree-holder 
having first attached the landed property of the 
judgment-debtor which was more than sufficient 
to satisfy the claim, again attache*^ his household 
property of inconsiderable value. The judgment- 
debtor objected to the latter attachment and 
prayed under the last clause of s. 245, Civ. Pro. 
Code, for its release. On his application being 
summarily rejected, he preferred an appeal. JEtetd 
that an appeal validly lay from the order passed 
by the Court below, which was a g'uasi decree 
determining a question raised between the parties 
to^the suit under s. 244 (c) of the Civ. Pro. Code. 

Jaswant Singh v Bishun Lai. 

AWN 1888, 155. 

(70) Decree for pre-emption. 



$67— C P a, s. 47 of (1908)=s. 244. 
Proceedings on an application for order abso- 
lute for sale are not in execution of the decree 
for sate, but continuation of the suit, and an 
appeal lies against the order as from an original 
decree. (26 Mad.244 diss from). Framatha Cha- 
ndra Roy V Khetra Mohan Ghose 
29 Cal 651 

, Notes;— Pol: iO C L J 91. Ref: 6 Bom L R 

1043f= 33 Cal 867 =4 0 L J 141; 10 
OLr'lie.-lSOLPiKmsILBBSS^ 
.!i • Bar LESS®, 


570—0 P 0 S 47 of 1908 = 88.844, 214 of 18S2. 

A successful plaintiff in a pre-emption suit 
paick^P^rt of the purchase money in foreign circle 
currency notes. The Court in the first instance 
accepted the notes in payment without any objec- 
tion, and afterwards allowed the plaintiff t#o 
more days to supply currency notes of the Lahore 
Circle, or other legal tender, which order wks 
complied with. 

Held, also, that an appeal lay from the order 
in question under Section 244 [e],, Civil Procedure 
Code, the order relating to the execution of the 
decree. Jftikhal? Ali 1r Sahib Ram. 

67 P R 
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C P C (1908) s.47«(1882,s.244 ^ContdA 

7 SEPARATE SUIT LIES. 

(1) Formal possession under decree. 

571-.0 P C., S. 47 1908 =S. 244. of 1882. 
Symbolical possession under decree — Separate 
suit for actual possession—Cause of action — Exe- 
cution — Ss. 244 cl(c): 263, 264 — 

Plaintiff obtained a formal possession of 
certain properties in execution of his decree; the 
actual possession of part of the premises being left 
with the defendant who refused to vacate it on 
due service of a notice by the plaintiff. The plain- 
tiff did not evict the defendant but brought a sepa- 
rate suit for that purpose. Held, that such a suit 
would lie. SemUe-^thskt the formal possession 
in execution of a decree for possession gives a 
cause of action against a defendant who remains 
in occupation of the premises which may be en- 
forced in a regular suit, Shama Charan Chat- 
ter ji V. Madhub Chundra Mookerjee, 
11 Cal 93. 

Notca.— Ap 24 Cal 716; 8 0 W P 49. Ref 19 
Mad 63; 28 All 722*3 A L J 604 =*{1906) 
W N 213. 

572, —0 PCS. 47 (1908) =Civ. Pro. Code, 
1882, 8. 244— Symbolical possession— Separate 
suit— Question of maintainability of suit-Second' 
appeal. 

The delivery of formal possession in execu- 
tion of a decree for possession gives a cause of 
action against a person in actual occupation of 
the property. His occupation in spite of the 
executi<^n is that of a trespasser who commits a 
fresh act of dispossession, and a separate suit there- 
fore lies for recovery of possession from him. A 
question was raised whether it was open to a 
defendant, who had contested a suit for posses- 
sion on the ground of limitation in the lower 
Courts, could raise the contention for the first 
lime in second appeal that the suit was barred 
under s. 244, Civ Pro Code. But the point was 
not decided. Hasaan Raja Chaudry v Kali- 
das Chandra Singha, 

8 C W N 49, 

573 — 0 P 0 S. 47 (1908) 244— Execution 
of decree— Objection by judgment-debtor that 
the auction-purchaser had taken possession of 
property to which he was not entitled, maintai- 
nablity of— necessity of separate suit. 


digest. 1811-1912 1768 

C. P.C.(1908)S.47=C1882,S.244) -Conti, 

(7) Separate suit lies— 

Where a judgment debtor objected that the 
auction purchaser had taken possession of property 
to which his sale certificate gave him no title, 
held, that the question in dispute should be de- 
cided by a separate suit and could not he decided 
under s. 47, Civ Pro Code. (31 All 82 Ref). 
Maharaj Singh v. Jagan Nath and Man Rai, 

14 0 C 70. 

(2 )— Decree for delivery of possession of 
equity of redemption — Wrongful delivery 
of land— Suit by mortgagee for restitution 
of land so delivered. 

574. — C PCS. 47=:S.244-Wrongfiil delivery 
of land instead of equity of redemption— Appli- 
cation of S. 244. 

S. 244 bars a regular suit where the question 
relating to execution of a decree is raised hand 
Me, But when the decree itself is. on the face of 
it wholly irrelevant to the question raised, and 
the wrong-doer takes the plea of bar to shield his 
unlawful gain secured even against the express 
orders of the executing Court possibly in collu- 
sion with the officer executing the decree, and in 
the absence of the judgment-debtors, S. 244 wo- 
uld seem to have no application. So, where a 
petson sued to enforce his right of pre-emption, 
in a property subject to mortgage, and got a decree 
directing delivery of possession of the equity of 
redemption therein, but in execution of the 
decree, the Patwari delivered possession of the pro- 
perty itself, instead of the equity of redemption, a 
regular suit by the mortgagee, claiming restitution 
of the property so wrongfully delivered cannot 
be said to be barred by S. 244, as the question 
raised in the suit does not relate to the execution, 
discharge or satisfaction of the decree.Bven if there 
were any room for doubt on this point the plaint 
may be treated as an application for execution of 
decree for claiming restitution of lands wrong- 
fully delivered by the Patwari in executing the 
decree. (11 W R 616 FoL 22 Cal 483, 22 All 121, 
28 Mad 64, 32 Cal 332 Fol. 6 Mad 391, 7 Mad 266 
23 Mad 66, 16 Mad 287. 4 Mad 286, 12 W B 86, 
14 W R 39, 12 Bom 449, 9 All 229, 8 C W N 363, 

9 P R 1889, 63 P R 190L 46 P R 1904 Ref.) 
Karam Cband v Kbuda Bakhsh. 5 P R1907, 
* 40 P W R J 907*23 P L R 1908. 

575. -0 P 0 S, 47 (19(|8 j.— O XXI i:r. k and 
36 (*B8* 244^ 263 264 I^'Cod«18P)ff>^ecl 


I 
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CPC (1908)-S.47=(1882. S.2iA-Oontd. 

(7) Separate mllli^s—Contd. 
for possession — Delivery given — Subsequent dis- 
possession — Eemedy by way of suit. 

The plaintijff in a suit bavin ar obtained a de- 
cree lor possession of her share in the family 
properties got joint possession in pursuance of 
the decree. Subsequently at her instance the decree 
was amended into one for partition. Later on, 
being dispossessed, she brought the present suit 
for possession. She did not make any attempt to 
execute the amended decree. Held that the 
amendment of the decree the satisfaction of which 
had been recorded was a nullity. The fact that she 
was ousted .from joint possession gave her a fresh 
cause of action in respect of which a fresh suit 
was maintainable. Pathamhi v MytheenBibi 

12 MLJ96. 

(3) Decree «et aside— Decree exparte— 
Second decree satisfied-Suit for possession 
by judgment debtor— Not barred, 

576.-C P 0 Ss 47, U4 (I)=(1882 Ss. 244, 883)- 
Sale under. 

S. 583 CPC only applies to a case where a 
party is entitled to a benefit by way of restitu- 
tion or otherwise under a decree passed in appeal. 

K obtained an ex-parte decree for sale on foot 
of a mortgage. The property mortgaged was sold 
in execution of that decree, and purchased by 
the decree-holder who obtained possession. The 
ev-parte decree was subsequently set aside and 
another decree was satisfied before the property 
could be sold a second time. K, however, continu- 
ed in possession and this suit was brought to 
recover possession from him. The Court below 
dismissed the suit on the ground, that it was 
barred by ss. Ui and 683 of the Code. Held that 
1. 683 did not bar the suit. Held, further, that s. 
244 has no application inasmuch as the decree 
had been satisfied and the defendant had no inte- 
rest left in the property and the question was 
not one as to execution, discharge or satisfaction 
of the decree. Gridhapi Lai v Khushali Ram 
6 A L J 383=31 All 364^=1 Ind Cas 744. 

('4)— Suit for actual possession— Delivery 
of formal possession. 

577.— C PCS. 47= (1882 S. 144)— Limitation 
Proceedings in execution. 


CPC (1908)S.47=(1882,S.244) -Conid, 

(7) Separate suit lies— 

Delivery of formal possession in execution of 
a decree effects a complete transfer of the pro- 
perty and* furnishes a good foundation for a suit 
when the defendant refuses to deliver up actual 
possession. S. 144 of the Code does not bar a suit 
for actual possession inasmuch as the proceedings 
in execution end with the delivery of formal 
possession. (11 Cal 93; 24 Cal 716, 19 All 499 Ref. 
Jagan Nath v Milap Chand, 

SAL J504=AWN 1906, 213=28 All 722* 

Notes:— Ref 30 All 231 «6 A L J 847; (1908> 
W N 93. I 

(5J— Delivery of symbolical possession 
—Wrong delivery— No nullity— No bar tn 
separate suit. 

578-C P C 8.47, 0 21 r 96=1881 Ss.244, 819- 
No bar. 

Delivery of symbolical possession even though 
erroneously made i e. even though made under 
circumstances which do not make s. 819 appli* 
cable operates to give the person so put in posses-^ 
sion a fresh cause of action and to place th6 judg- 
ment debtor in the position of a trespasser, and 
consequently, a suit by the assignee decree-holder 
purchaser for actual possession of the properties 
purchased is not barred by s,244 CPC. Symboli- 
cal possession delivered under circumstances 
under which S. 319 C P 0 is not applicable is not 
a nullity. (24 All 715, 22 Bom 667 Ref:) 

GovindBhiraji V Venkata Sastrulu, 

17 M L J 598, 

(5) Suit for refund of purchase money by 
auction purchaser on sale being set aside 
—No bar. 

579.-C PCS. 47 = 1882 s.244-Relating to tbs 
•xecution of a decree, 

The question of the auction purchaser’s right 
to obtain refund of the purchase money is not a 
question falling within cl (c) of s. 244. OHter 
iCven if it were, the suit may be treated as au ap- 
plication for determining the question of refund. 
Jotindra Mohan Tagore v Mahomed Basir 
Chowdhury. 32 Cal332« 

Notes —Pol 6 P R 1907=40 P W R 1907= 
28 P L R 1908, m: 10 C W N 174* 
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C ]?c (1908)8.47 “(1882,8.244) -{}ontd I 

('t) Sepamc suit licS‘*-Co^^^^. 

("7) Refund of purchase money when judg- 
ment-dehtor has no saleable in^terest in 
the property sold— Suit for such refund 
whether maintainable— Remedy. 

S80— 0 P 0 S. 47: 0 21 I 93 (Act XI7 of 1883 
ssll,31&.) 

S. 315 of the Code of Civil Procedure is 
not exhaustive and does not confine an execution 
purchaser to the special remedy provided by 
that Section and a suit lies under Sec II of the 
Code for acliim to get a refund of this purchase 
money when the judgment debtor is found to 
have no saleable interest in the property sold. 
iNift^I>oyadSing^R€^y v Sheikh Samsuddin. 

« 6 eWN 24t0«28 Cal 155. 

Notes,— Ref 5 All 677; 13 All 383; II Mad 
269. 

(8) Attaching creditor’s -suit for refund 
money wrongly paid to him 

581.— 0 P 0 S. 47 of 1908 = 8 244. 

hmit will lie by a prior attaching creditor to 
(^^elaf decree-holder, whose attachment is sub- 
#e<fufent in date, to refund money obtained by him 
uhdefto order of the Judge of a subordinate 
Ccf#fe|in contravention of the provisions of s. 270, 
Civil Procedure; but it mtst be a suit to 
sot aside the Judge’s order. Wooma Moyec 
RrMtonya V. Ram Bukhoh Chctlangcc 

16 WRll. 

Not^i^Pol 17 W R227; 11 Cal 7l8j 13 Cal 
1191* 

p^id in execution by mistake. 

, 588^0 P 0 S* 47=S. 244 of 1882— Recovery 

pf payment. 

Where the plaiptifi sued defendant in a Civil 
Coti;t for recovery of a sum alleged to have been 
th defendant under a mistake, 
fn as4ses» of the sum due in satisfaction of a de- 
the Small Cause Oourt.£reZif,that such a suit 
was In the nature of one for damages cognizable 
hy tl»0 epprt of Small Causes, and was not barred 
Jjy Iho terms of section 11 of Act XX HI of 1861, 
the q^uestion involved in the claim not being one 
which could properly arfie in execution proceed- 
ing!, ttil haustbe dohfihed W tetter! eh!braced 
in the dicree passed between the tete! to the 
%ra Savings Bank, Wiaited y. 

NoteK-M: 3 All 6i f B. Oon# $ In 91. | 


CPC (1908)S.47=(1882,8.244)-Con#rf. 

(7) Separate suit lien^Cordd, 

583- 0 P C 8. 47 of 1908*S. 244— Question 
as to payment to decree-holder out of Court-— 
Separate suit — Res judicata — Civil Procedure 
Code (1<977), s. 258.— 

An order under s. 268 of the Code of Civil 
Procedure is appealable under s. 244; no separate 
suit lies since the question is res judicata, bet- 
ween the patties. GrUrhvayya v. Vhdayappa, 

18 Ma<l 26. 

Notes:— Dist: 20 Mad 369, 21 Mad 409. 

584- C PCS. 4r«S. 244 of 1882— Suit by 
a judgment-debtor as part-purchaser of a decree. - 

Some of the decree-holders sold their share in 
the decree to somf* of the judgment-debtors. The 
rest of the decree-holders gave security as re- 
quired by S. 231 and obtained the execution of 
the whole of the dteree notwithstanding th^ 
objection of the judgment-debtors who had* pur- 
ebased a part of the decree. Therefore the judg- 
ment-debtors, the purchasers of the part of the 
decree brought a suit for a declaration of their 
right of purchase and for the recovery of the 
proportionate share of the money in the hands 
of the decree-holders. JSeld^ that the plaiilti^! 
were entitled to the relief sought for, that S. ^^8 
did not affect the suit which was brought nnt in 
the allegation that the decrees were satisfied by 
the plaintiffs’ purchase but on the contrary was 
founded upon the proposition that the decrees 
were not satisfied. 11 Bom 6 referred to. MeU 
further that the claim was not one witnin the 
words ‘ relating to the execution of the decree ’ 
in S. 244 inasmuch as it did not raise any ques** 
tion in respect of the furtherance of or hind* 
rancp to, or the manner of carrying out, the exe- 
cution of the decree. Haragobind Bai Kt)|* 
burto V. Issuri Dasi, 15 Bal 187* 

Notes:— Ref; 2 M L J 14. 


(10) Paytnen^ twice — SMt fo5p rfeebVei^^ 
of thUt amoiint— M^lnHinable.* 

586-C P 0 8.47^ 0 21r 2«(18828s.^44,*8> 
Sections 244 and 268 of the Opde b| Oi'^^l Pro- 
bedhre do not preclude l:he hMi 

by a judgm^t-totof i®r'’'rit)%llf oi ih#f#, 
which he had ^aid to the decree-holder privately 
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CPC {19081 S.47=(1882,S.244) -Gontd, 

(7) Separate suit lies— 

cree-heMer had taken out execution over again, 
(3 All 538; 21 Mad 409 fol.) 

Gendo v. Kehal Ktiiiwar, § A L J 475= 
AWN 1908, 220=80 AH 464, 

586^0 P 0 S. 47 of 1908=S. 2U~ Civil Pyo- 
cednre Code Act XIV of 1882; Sections 244 and 
and 268 — Fraudulent sale in execution, suit to 
set a§ide adjustment of decree uncertified. — * 

A suit will lie to set aside a sale in execution 
of a decree had in fraud of an agreement between 
the decree-holder and the judgment-debtor that 
on payment of a particular sum execution pro- 
ceedings shall not be taken although the sum 
when paid was not certified to the Court. (3 C L 
R 414 followed. 6 Bom 146 dissented from.) 

Islian Chtinder Bandopadhya v. Indro 
Narain Gossami, 9 Cal 788=12 C L R 891. 

Notes:— -Not Fol: 20 All 264. Ap: 16 Cal 179; 
187. Fol.- 10 Cal 354. Dist: 15 Bom 166. 
Con; 21 Cal 437. Ref: 17 Cal 769 F B; 11 
Bom 6 F B; 8 C W N 395; 31 Cal 480. 

(11) Fraud— Cause of action— Regular suit. 

587—0 P C S. 47 (1908)= S, 244 S. 268.— of 
(1882). 

The holder of a money-decree consented to 
accept in satisfaction of the decree, a part pay- 
ment in cash and lease of certain lands for five 
years rent-free. The judgment-debtor fulfilled 
his agreement. But the decree-holder executed 
his decree against the judgment — debtor who 
brought the present suit for a declaration that the 
money-decree was satisfied and for damages aga- 
inst t^he decree-holder, fields that such a suit 
would lie. (6 B L B 225; 6 Mad 397; 6 Mad 4^1 ; 
3 All 533, 638; 9 Cal 788, followed, o Bom 146 
not Wlowed). Foromsnand Khasnabish v. 
Khepoo Paramanick, 10 Cal 854. 

Notes:— Ap: 16 Cal 187. Dist; 21 Cal 437. 

‘ " Bef: 20 Cal 32; 10 Bom 288; 11 Bom 6 

F B. Fol: Ih V L J 64. 

fl2) Sale certificate, suit set aside when 
decree%|ias ceased4o be-exect^ta^le. 

ps-c P c S. 4'3;=(1882 s. 244 ^.— 

sued a ^sale oefti^pl^ l^t 


CPC C1908)S,47-(1882;S 

(7) Separate suit lies- 

suit. Meld, there was nothing to pyevept him 
from bringing a r<"gu4r suit to set aside the cer- 
tificate, if he was within limitation for a regular 
suit. (10 Gal 638, 19 Cal 683, 26 Cal 718, 20 l^ad 
349} 22 Bom 26T and 16 W R 269 (Civ)^ef:) 

Nga Sa Gyi v. Nga Ye Bin, U B R (1905), 
Civil Procedure, f 6. 

589 — 0 P G S. 47-*Public Demands Recov^yy 
Act, S. 19, Cl. (2)— Certificate sale, suit |:o Sft 
aside—Fraud— Code of Civil Procedure (Act XlY 
of 1882} S. 244, how far applicabje: — 

A suit to set aside a certificate sale on the 
ground of fraud is not barred under the provi- 
sions of S, 244 of the Civil Procedure Code.Bl J9, 
Cl. ( 2 ) of the Public Demands Recovery Aipt, 
1896, as amended in 1897, provided that a certi- 
ficate may be enforced and executed in the man- 
ner provided by Ch. XlX of the Civil Procedure 
Code for enforcement of decrees for money and 
all the provisions of that Chapter, except S. SIOa 
and of Oh. XX shall apply so far as th^y are 
appHcahle, There are at least three tests for® 
determining whether a particular provision is 
applicable, and if so, how far; first, such provi- 
sions only are applicable as apply to the enforce- 
ment and execution of the certificate as a decree 
for money, an application to set aside a sale if 
neither the enforcement nor the execution of the 
certificate; secondly, the provision sought to be 
applied must not contain any restriction which 
makes it inapplicable; thirdly, the provision 
must, not be inconsistent with the .provisions of 
the Public Demands Recovery Act. 8.444 of the 
Civil Procedure Code is, by reason of the .first 
two tests, inapplicable to certificate proceedings* 

( 1 0 L J 538 Dist: 1 C L J 360 Doubted and 
Dist:) Raghubans Sahai v. Pulkutna«i, 
1 C L J 642=^82 CaMtSO. 

(IB) Suit to set aside decree and sale 
for fraud. 

59P-C PCS. 47=(1882-S, 244)— Sal^-, 

A suit|to set aside a decree and Jhp fi|i 
execution thereof and to recover the property. 
Kedur Nath Mukerjee y. Prosonna Kumar, 

5 p 
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CPC ( 1908 ) s. 47 =( 1882 .s. 244 ) -Oontd, 

(7) Separate suit lies — Contd, 

(17) Claim to attached property 

594—0 PCS. 47= S. 244— Suit to set aside 
sale in execution. 

A decree-holder took out execution against A 
and B.Wben B’s property was attached, his widow, 
C, came forward and laid claim to it on the part 
of her minor son, urging that, as B was not liable 
under the decree, his propetty could not be sold. 
The objection was disallowed and the property 
was sold. Held that s. 11, Act XXIII of 1861, did 
not prevent 0 from suing to set aside that sale 
and recover B’s property on the ground that B 
was not liable under the decree. Issau Chun- 
dcr Dass v Chundro Bodincc. 7 W R., 361. 

Notes.-Fol; 12 C T. R 33S. Dist: 7 W R 442. 

(18) Execution— Fraudulent— decree— Se- 

parate suit or applicalion. 

695-0 P C-Ss. 47, 158.=S. 244 of 1882. 

A judgment obtained by manifest 
fraud upon a Court binds neither the Court, 
which passes it, nor any other Court; it matters 
not whether the judgment impugned has been 
pronounced by an inferior or by the highest Court 
of judicature in the realm. 

Where a decree has been obtained by fraud, 
the remedy is by a separate suit and not by 
an application under s. 47 of th6 Code. 

No person has any vested rights in procedure. 
Alterations in the procedure are always restro- 
spective unless there be some good reasons against 
it (9 Mad. 81; 21 Cal. 605; 2i Cal, 546; j26 Cal. 
526; 3 C. W. N. 396; 27 Cal. 197; 20A11. 370; 2 H. 
L. C. 257, I Jo. and Lat. 178; 6 Ir, Eq., R. 669 
and 26 Bom. 646, 3 App. Cas. t>03; 3 Q B. 160; 9 
B. and S 86, 37 L J. Q. B. 80; 87 L.T. 640: 16 W. 
R. 640; 8 Bom. 511; 12 Cal. 583; 18 Bom. 42,21 
Bom. 822; 27 Mad. 638 and 14 M. L. J. 3l0, Ref:) 

Shamsheryar Khan v Gopal Chand. 

7 Ind Cas 11. 

(19) Sale in execution;©! decree— Tendcf of 

debt by transfer of property. 

596-C P 0 S. 47=S. 244 of(1882) 

A obtained a decree against B on a 
hypothecation bond and |opfbt to attach 
ibe property but applic^ipn ^waa ' #uck 
p i|0i4 

i * ' 


|J98— 0 P 0 — ^S, 47^ Of r. 92 — ^Non-8«“r- 

vioe of notice under s. 10, Public Demands Bec<^ 
Ve^ iot, effect of— Suit to set aside saiapbl^ound 

11 9 s 74*^ f 8 f , 


CPC (1908)S.47=(1882-S.244)-(7on<i. 

(7) Separate suit lies--- Oontd, 

(14) Suit to set aside Court-sale— Plaintiff 
no party to fraud— Effect. 


^ 592-C P 0— S. 47 of(1908) «S.244 of (1882). 
One M sued S for possession of certain property. 
By the final decree in this suit the title of S was 
established in part of the property claimed, name- 
ly maumh X, and M became entitled to posses- 
sion of certain other property claimed by him. In 
execution of this decree agaiust S, M obtained 
possession of a one-seventh share of a grove called 
y. Now one F who held a ^decree against M bro- 
ught this one-seventh share in the grove to sale 
and bought it himself. Thereupon S brought the 
present suit to set aside the sale on the ground 
that the grove was in mauzah X. Both the lower 
Courts held that the grove belonged to the plain- 
M but the lower appellate Court held that the 
suit was govern, ed by s. 244 of the Code of Civil 
Procedure and therefore no separate suit would 
lie. Held that the lower Court was wrong and 
the suit must be tried on the merits. Shib 
ChipauvFazl Ali. (1884) WN 59. 


Cli) Nou^seridet of notice under S. 10, 
Public Bemandii Recovery Act**Suit to set 
sale on ground of. 


591-0 P C 8. 47 («Civ. Pro. Code, 1882, s. 
244) —Purchaser no party to fraud. — 


It is clear that s. 544 does not bar a suit by 
a person who is no party to the decree from bring- 
ing a suit to set aside a sale held in execution of 
a fraudulent decree. In such a suit, it is not 
necessary to establish that the purchaser was 
also implicated in the fraud by which the collu- 
sive decree was obtained, and the execution-pro- 
ceedings were conducted. ( 24 W R 260, Dist. 6 

C W N 283, Ref:) Hungsha Msjillya v. Tin- 
eowri Das Karmtkar, 8 C W N 230. 


(15) Suit to set aside sale— Possession of a 
grove— Not barred-Must be tried on its 
merits. 


i 
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(7) Separate suit lies— Confd. 

0 under a registered sale-deed. When A again ap- 
plied for execution of his decree 0 petitioned for 
leave to deposit the iudgment-debt together with 
costs under s. 291 of’the Code of Civil Procedure. 
The application of C was refused and the sale of 
the property was proceeded with, the decree-holder 
purchasing it himself. This suit has been brought 
by C to set aside the sale. MM that the decree- 
holder was entitled to his debt and nothing more, 
the sale must therefore be set aside. Meld further 
that the suit was not barred by s.244 of the Code 
of Civil Procedure. Bihafi Lai v Ganpat 
Rai 10 All 1, 7 W N 238. 

(20) Defence if barbed— Sale certificate no 
obstacle. 

697-0 PC-S, 47; S 65; 0. 21. r. 94 = ;i882 
Secs, 244 316;, 

A defendant in a suit is not debarred by section 
244 of the Code of Civil Procedure from raising 
a point in defence of his title even though he could 
have raised it but did not raise it in former exe- 
cution proceeding to which he was a party. 

If a party to suit is not put out of Court by sec- 
tion 244 of the Code of Civil Procedure, he is not 
effected by the grant of sale certificate to the 
auction-purchaser under section .316 of the Code. 
Chandramoni Saha y Halijennessa Bibi. 

9 C L J 464=4 lad Cas 168. 


(21) Remedy of judgment-debtor on cre- 
ditor failing to certify. 

598-C P C-S. 47 of (1908)=s 244 of (1882) 
Creditor’s failing to certify- Judgment- debtor’s 
remedy— Civil Pro. Code 1877 S. 258, 244. 

In 1878 a certain quantity of grain was given 
by the judgment debtor to the decree-holder in 
satisfaction of decree and the latter failed to 


certify satisfaction under s. 258 of Civil Pro. 
Code and nevertheless executed the decree the 
judgment-debtor filed a suit for damages. Meld, 
that s. 244 does not take away the remedy for the 
wrong suffered by the judgment-debtor. 
Viraraghaya y Subbakka 5 Mad 397. 

Notes.— Ap: 8 Mad 277 F B. Fol. 10 Cal 364; 
6 Mad 41; 23 Bom 394 Diet; 18 Mad 26; 
11 Bom 6F B. 16 M L J 64. Bx 15 Mad 
Eel- 21 Cal 437; 89 Mad 369; 19 Bom 
288; 30 MM 646 

I|C.0. |12 




C PC (1908), s.47=(1882 S.244i -Contd* 

(J) Separate suit lies--- Contd. 

(22) Illegal Sale-Separate suit, 

599— C P 0— S. 47=(1882 s. 244.) 

S, 244 and the sections which deal with 
proceedings after sale have no application to 
cases arising under Act X of 1859, and, therefore, 
the only remedy open to a judgment-debtor 
under that Act, whose property has been illegally 
sold, is by suit. (10 W R 341 relied upon.) 
DamodarMisra y Iswar Chandra Chow- 
dhury. 7 Ind Cas 887. 

(23) No bar— Suit by subsequent mortgagee 
for recovery of surplus sale proceeds. 

600— CP C-S. 47, = (1882 S. 244;— Mortga- 
ge suit. — 

S 244 is no bar to a suit by a subseqent mort- 
gagee for recovery of the surplus sale proceeds 
by the pnor mortgagee himself ("after satisfaction 
of his first mortgage) in satisfaction of the same 
decree obtained by him in respect of an alto- 
gether different transaction behind the back of 
the subsequent mortgagee. Berham Deo 

Prasad v Tara Chand. 9 C W N 989 

33 Cal 92. 

Notes:— Ref: 10 0 L J 160. 

(24) Puisne mortgagee paying of decree, 

rights of-in execution 

601— CPC— S. 47=(1882— S 244). 

The existence of a decree cannot, by the 
operation of S. 244 bar a fresh suit between the 
parties in respect of rights which cannot be 
worked out without additions to the decree which 
the Court of execution bad no power to make. 

Gopi Naraiti Khanna y Babu Bansidhar. 
27 All 325«9 C W N 577=2 A L J 336- 
7 Bom L R 527=15 M L J 191-. 

82 I A 123 P C. 

Notes:— Ref: 29 Mad 491. List: 32 Mad 485; 

19 M L J 728. 

( 25 ) Mortgage— Redemption— Possession. 

602— C P C-S. 47=(1888— s. 244) 

In a suit for redemption by B, the eldest sou 
of the mortgagor, a consent decree was passed 
whereby B was to pay Rs. 260 In yearly instal- 
ments of Bs. 60, and he obtained possession of 
the property* In default of payment of 6ny one 
fust^lme^t the |)ro|ierty to r|v||t\ th^ 
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CPC (1908) s.47=(1882, S.244 ^Oontd^ 

(7) Separate suit lies— 
possession of the mortgagee; bat B was at liberty 
to pay the whole of the balance due at the end 
of any Chaifcra and the mortgagee was to rede- 
liver possession. On a default in payment by B, 
the property went into the possession of the 
mortgagee. B having died in the meanwhile, 
his younger brother filed a separate suit to redeem 
the property:— 

that the separate suit was maintain- 
able. Govinda V Babaji. 6 Bom L R 1100. 

(26) Mortgage of deer<»c by decree-liolder- 
Aitacbment of decree on same date by de- 
cree-holder’s creditor— Stibseqtient attach- 
ments by other creditors— Priority. 

60E-C P 0-8.47; 0, 21r53;Ss. 64,73 = 
(1883 Ss. 344 273, 276, 206)— Withdrawal of first 
attachment— Rateable distribution — Rights of I 
mortgagee of decree— Lien — Burden of proof — j 
Mortgage decree. | 

The first defendant mortgaged a decree to 
the plaintiff on 3rd November 1904. The tenth 
defendant who had obtained a decree against 
the first defendant, on the file of the Sub- Judge’s 
Court attached the decree and the order of at- 
tachment was communicated to the Munsiff on the 
same day as the date of the mortgage, viz 3rd 
No'^ember, 1904. Subsequently defendants Nos. 
11 and 12 also attached the same decree. The 
tenth defendant having afterwards withdrawn 
his attachment, the first defendant executed his 
own decree, and the amount realised was kept in 
deposit in Court The plaintiff sued for the 
recovery of his mortgage amount from the 
amoupt in deposit in Court. Defendants Nos. 11 
and 12 claimed priority. 

(I) that S. 2^4 Civ. Pro. Code 1882 was | 
no bar to the plamtifl’s suit, 

(I) that the mortgage by first defendant to the 
plaintiff Was not made “ during the continuance 
of the attachment ” so as to invalidate it under 
gs. 173 and 376 0 PC 1882; 

(3) ttiat the receipt by the Munsif of the no- 
tice cf attachment by tenth defendant was not a 
judiciel act to justify the presumption that it 
was received at the earliest point of time on the 
d^te of receipt and to cast on the private alienee 
lip that fci’amaction was | 

> I 


C.P.C.(1908)-S.47=(1882, S.244) -Conti 

(7) Separate suit lies— Co?^fd. 

(4 J that eleventh and twelfth defendants 
were not entitled to a rateable distribution of thi 
amount in deposit in Court as it is essential to a 
valid claim for rateable distribution that the 
assets should have been realised by the tenth 
defendant executing the first defendant’s decree 
by way of executing his own decree; 

(5) that the plaintiff had a lien on the amount 
in deposit in Court and not merely a personal 
claim against the first defendant; as a mortgagee 
IS entitled to a charge upon the property which 
through no fault of his, takes the place of tht 
mortgaged property. YenkatPama Iyer y 
Esnmsa Rotwhen. 5 Ind Cas 92 = 

7 M L T 143=20 Iff L J 330. 

33 Mad 429. 

(27) Suit by partition for possession by 
purchaser of co parcener’s rights in 

execution sale. 

604- 0 P C—S. 47 = (1882 S 244)— Suit lies. 

S. 244 is no bar to a suit for partition by a 

purchaser of a co parcener’s rights in joint family 
property in execution sale of a decree against 
the co-parceners. Velumalai Chetti v 

Srinivasa Chetti. 29 Mad 294. 

(28) Suit by assignee of a decree for 
declaration of validity of assignment 

-Maintainability, 

605- C PCS. 47- S. 244 of 18«2. 

A suit lies at the instance of the assignee of 
a decree for a declaration as to the validity of 
bisassiernment. The amendment of section 244 
by Act VII of 1888 has not taken away this 
right. Bommanapati Veerappa v Chintakuna 
Shrinivasa Rau. 26 Mad 264. 

(29) Compromise decree— Specific perform- 

ance suit for. 

606- 0 PCS. 47-(1882 S 344)— No bar 
— Estoppel;— 

Where a previou* suit for khas possession 
waa compromised and dismissed, defendai^t 
agreeing to execute a kabuliyat in plaintitt’g 
favour and plaintiff sued again for specific 
performance of the contract to e^ecut^e the kabu- 
liyat, there being no direction for its eateoution 
in the decree In the px&vhm s^t* that 

tbe present sijit Tfras 
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C.P.C.rl 908 )-S. 47 =( 1882 , S. 244 )-C‘rai;(i|C.P.C.( 1908 )-S. 47 =( 1882 , S. 244 )-^ 7 o«^t^^. 

(7) Separate suit lien-^Gontd. 


P C. Where after the compromise but before exe- 
cuting the kabuliyat, defendant who, under the 
Gomproihise was entitled to a ten years’ lease 
assigned the land, and plaintiff sued for eject- 
ment on th.e ground that defendant had forfeited 
his tenancy by such assingnment That 

plaintiff had not acted in contravention of the 
compi^omise and was not precluded from suing 
on thajb compromise. Chuni Lai Dutta v 

Hira Lai Butta. 7 C W N 158. 

(SO) Party against whom no decree was 
phased not precluded from bringing a suit 

607. — 0 P 0— a, 47=(188i2-s. 244)-No bar 
—Exonerated defendant— Party to suit in which 
the decree was passed. — 

S. 244 of the Oode of Civil Procedure pre- 
supposes a decree enforceable by the decree-hold- 
er against the person between whom and the de- 
cree-holder the question referred to therein arises. 
It has no application to questions arising between 
the decree-holder and persons against whom 
there is no decree to be executed. Where, there- 
fore, certain persons had intervened in a suit as 
defendants and the suit was disposed of without 
any decision of the claim set up by them and 
without any decree being passed affecting them, 
it was held that they (or their assignees) were 
not precluded from bringing a suit to have releas- 
ed from attachment the property claimed by 
them in the former suit, but as to their title to 
which there had been no adjudication. (II B L 
B P C 149 foil: 16 Mad 226; 10 W B C R 191; 12 
Cal 458; 1893 A W N 67; II All 741 and 18 All 
62 approved; 23 Mad 361; 8 Mad 473; 22 Mad 131, 
and 17 Bom 49 dissented from. 8 All 146; 1899 A 
W N 184; and 21 Mad 46 ref.) Kalka Prasad 
T Basant Ram. 1901 A W N 97= 

23 All 346. 

Notes— Pol: 29 Cal 696; 6 Bom L R 691] 26 
All 447. 

Notes. — The above case is of no use under 
the new Code See s 47 Expl 11, 

(31J No bar— Decree-holder constructing 
ih contravention of the directions in the 
decree. 

608. — OP 0 S 47sat(1882-S 244) — Execution, 
dicharge or satisJ^tion of the decree. — 

Where the effect of a decree is to declare the 


(7) Separate suit \itB--Co7itd, 
plaintiff’s right to build over a certain area and 
prohibit the defendant from interfering with such 
right, if the decree- holder makes any construc- 
tions contrary to the right which the decree has 
declared that is a matter which does not relate 
to the execution, discharge or satisfaction of the 
decree, and the Court has no power to enter |nto 
it in execution proceedings. If the decree-holder 
has exceeded his rights, the judgment-debtor 
should seek remedy by suit. Saiidagar Mai v. 
^opl 2 A L J 573. 

(32) Question of mesne profits 

609, -0 P C S 47 (=:old s. 244)— 

If the question of mesne profits is not dealt 
within the decree, a separate suit fonts recovery 
is maintainable. Where a decree- holder, who 
had come into possession legally in execution, 
was finally held not entitled to such possession 
until he paid a certain sum, his possession was 
held to be wrongful for which mesne profits were 
claimable. Jamyat Singh v Nihal Chand 

60 PR 1890. 

Notes.— Ref: 29 P E 1902«83 P L R 1902; 

Cited, 2s9 P R 1902=83 P L R 190^. 

610. — C P C S 47 ("1908>— (--;Oiv Pro 
Code, 1882, 8, 244) — Mesne profits— Execution 
proceedings— Separate suit— Appeal.— 

S. 214 (c) of the Code of Civil Procedure does 
not authorize the executing Court to determine 
the amount of mesne pofits due to the decree- 
holder in a case in which the decree did not men- 
tion mesne profits. Where, in a suit for posses- 
sion of land, valued at Rs 8,000 for purposes of 
jurisdiction, a decree was passed for possession 
on payment of Rs. 1, 43o raised for necessity, and 
the execution Court awarded also mesne profits 
of value in excess of the pecuniary jurisdiction 
of the Divisional Court: Held, that the suit was 
cognizable in appeal by the Divisional Court, 
and the fact that the decree-holder wrongfully 
claimed in execution proceedings, mesne profits 
in excess of the appellate 3arisdlcibn of that 
Court, did not oust its jurisdiction tp hold that 
such a claim did not lie. (60 P B 1890, 7 All 170, 
17 Oal 968^ 22 Cal 443, P 0; 66 P R 1887, 40 
1892 Ref. ) Khazan Singh v Khttshal 

83 PL R1902=t29 PR19@a 



t 


I 




1783 DESAI*8 OJBNT. CIVIL DlttJSST 1784 


C.P.C.(1908) S.47=(i882,S.244) -Oontdj 

(7) Separate suit lies— Oontd. 

61L— C P 0 S. 47 of 1908=8 244. of 1882. 

13, — Partition — Accounts — Manager’s liabili- 
ty to account — Right to mesne profits previous to 
partition — Mesne profits subsequent to partition, 
how recoverable— Civil Procedure Code Act XI V 
of 1882^Secs 13 and 244~Hlndu Law-Joint family. 

Although, as a general rule, no member of an 
undivided Hindu family can have any claim to 
mesne prefits previous to partition, yet mesne 
profits may be allowed on partition where one 
member of the family has been entirely excluded 
from the enjoyment of the property, or where it 
has been held by a member who claimed to treat 
it as impartible, and therefore, exclusively his 
own. 

Where a decree for partition, is silent about 
mesne profits subsequent to the institution of the 
suit a party is at liberty to assert his right to such 
profits by a separate suit. Sec 244 para 2 of the 
Code of Civil Prcedure Act XI Y of 1882 expressly 
reserves such a right of suit. Bhivrav v 

Sitaram 19 Bom 532. 

Hotcs.— Ap 21 All 426 F B. Fol; 52 Cal 118. 

(38) Claim foi* mesne profits & interest hy 
representatives in title of the judgment- 
debtor— Dccrce-holdor’s claim for interest 
on the purchase money. 

612.-C P C Sa 47,144 (l)=(l832Secs 244 and 
183 j— Execution-sale — Decree -holder’s possession 

purchaser— Sale set aside. — 

In execution of a decree, the decree-holder 
(ai^ppellant) purchased the property and ob- 
tained possession. The purchase-money was set 
ofi against the amount due under the decree, 
which csontained no provision for future interest 
on the amount decreed. Ou the sale being set 
Iho judgment debtor’s representatives in 
title (re^ndents) paid the decree-holder decre- 
and possession of the property was 
Restored to them. Then the respondents applied 
in toentlon proceedings fox mesne profits and 
intere^. The appellant contended that a separate 
suit was required and that he was entitled to 
intiffesfe in respect of his purchase money. 


C.P.C.(1908)-S.47=(1882, S.2U)-Gorad 

(7) Separate suit lies^Cofitd 
683 and 244 of the Code of Civil Procedure fAct 
XIV of 188^), and that the claim of the appel- 
lant to be allowed interest was absurd MunsM 
Prag Narain v Thakur Kamakhia Singh. 

lOCL J 257 = 6 ML T803. 

(34) Recovery of mesne profits for period 
between decree of High Court in appeal 
and decree in review— Separate Suit. 


47, 144 (1) (=ss. 
-Execution —Review 


613— CPC (1908) Ss. 

244,583 Civ Pro. Code, 188 3) - 
— Application in execution. 

Where M,D, defeudsnt m a partition-suit was 
deprived by the High Court of a house allotted 
to him by the first Court and, subsequently, the 
High Court, acting under Ch, XLVIl, set aside 
its decree and M D having recovered possession 
of the house, applied under s. 683 of the Code 
for mesne profits. Held^ that s. 583 had no ap- 
plication, the order entitling M D to restitution 
h mng been passed under Ch, XLVIl, not in 
appeal under Oh. XLI. Held, further, that, it 
was not necessary for M D to bring a separate 
siut, one of his remedies was by “ summary pro- 
cess,” e., by an application under s, 344 and the 
application might be deemed to be one under 
that section.(10 M I A 203 Ref: 9 W R 402, 26 All 
441 27 All 485 Appr) Semble, also, that the lower 
Court would have an inherent right to order 
restitution of what had been declared to have 
been improperly taken.fl Call48422 Oall&8lRef.) 
It was further urged that in any case M D could 
not recover more than three years’ mesne profits. 
Held, that the applicant having been guilty of 
gross laches in not applying for review for many 
years should get mesne profits only from the date 
of the High Court’s decree in review, Collector 
of Meerut v Kalka Pershad, AWN 1906, 
171=3 A L J 556=28 All 655. 

(35) Suit for money paid under decree 
afterwards reversed. 

614— Ss. 47 of 1980=8244. 

In a suit of 1867 the present defendant 
obtained a decree for possession of a 
certain village and mesne profits for 
one year. Pending an appeal against that de^free, 
execution was stayed on the present plaixfMfi depo- 
siting a note for 16,td00 ai 
was aJKrmed < 


Beldt »at the claim of the respondents to 
questions in dispute detetmiped in the 
If wedings was by secMons 
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daUt 


I 

I 


1785 


OJSSAj’s CBUT. Oiva UlQJfiHT. 1811-191^. 1786 


C. P.C.(t908)S.47=(1882,S.244) •>Gontd^\ 

(7) Separate suit 

of the proceeds a sum for mesne profits for sub- 
sequent years; but an appeal was preferred in the 
execution-proceedings to the High Court, which 
set aside the execution so far as concerned the 
mesne profits for the years subsequent to that to 
which the original decree related. The present 
plaintiff thereupon attached and sold the village 
to recover the balan<'e: before that amount was 
paid to the present plaintiff, the present defen- 
dant brought a^suit against him in the District 
Court, and there obtained a decree for mesne 
profits for the subsequent years, and in execution 
drew the amount of the decree out of C'^urt. In 
second appeal, however, the High Court, on 26th 
beptember 1881, reversed the decree of the Dis- 
trict Court, where upon the present plaintiff 
applied for restitution under Civil Procedure 
Code, 8. 683, which application, was ultimately 
disallowed. The present suit was brought to 
recover the amount to which that application 
related. HelA^ that the suit wa« not barred by 
the provisions of Civil Procedure Code s. 244. 
Narayanti t Narayafia I L R 13 Mad 437, 

Notes:— Ref: Mad 341. 


C P C (1908)S.47=(1882,S.244) -Gonid, 

(7) Separate suit lies— 

(37) Decree for permanent injunction — 
Land purchased from decree-holder hy an- 
other i person. 


617—8. 47=(1882 8. S44)— Vendee bringing a 
fresh suit for injunction. 


(36) Decree against a person personally- 
Sale of property— Claim hy him as shc- 
hait. 


The plaintiff’s predecessor-in-title obtained a 
permanent injunction restraining the defendants 
from obstructing the former in his 
right of way. After the decree the 
plaintiff became the purchaser of ^ the 
property with reference to which the right 
of way was enjoyed. He was again obstructed 
hy the defendants in using the way: and so 
plaintiff filed a suit against them. The lower 
Courts held that the plaintiff’s remedy lay in 
executing the decree and not in filing a fresh 
suit. 


615-S. 47 « (1882 S. 244)— Applicability of S. 


244: 


That sec 344 of the Civil Procedure Code was 
no bar to the present suit inasmuch as it was 
brought by the shebait to set aside a sale of trust 
property in execution of a money-decree passed 
against him in his private capacity. (17 Cal 711 
ref to), Ramknshna Mahapatra v Mohunt 
Padmacharan Deb Goswami. 6 C W N 663 


Notes.— Ref: 34 Cal 249; 11 0 W N 261; 8 C 
L J 20, 6 0 L J 443, 36 Cal 249 Fol: 12 C 
WN308. 

Notea:— 1?he law is changed under the New 
Code. 


616—0 P 0 S.47: O 21 r 58 « (1882 ss.244 & 278.) 

A suit instituted by the shebait of an idol to 
have it declared that property sought to be sold 
in execution of a personal decree against the 
plaintiff is the endowed property of the idol is 
maintainable (6 O W N 663 Fol: Amar Chand 
KundUT NauiGopal Mttkerjee. 

12GWNM8. 


there was no bar to the plaintiff’s suit 
inasmuch as the injunction did not run with the 
land. jamsedji Manekji Kotwal ▼ Haria 
Daya. 10 Bom L R 18=3 M L T ISO- 

SB Bom 181 


(37 A) Suit for admixiistratloA by judgment 
creditor against executor-Mal-adminis- 
tration. 


618— C P C Ss. 47; 60=(188l Ss. 244,234) No 
bar judgment-debt^^r’a death. 

Certain persons who had obtained a decree 
against a person, since deceased, failed to realise 
the decretal amount by executing the decree 
against the executrix of the judgment-debtor. 
They then instituted a suit against the executrix 
charging her with mal-administration and asking 
for administration of the judgment — debtor’s 
estate. Held that the suit involved a much wider 
question than one merely relating to the execu- 
tion of the decree, and was not barred by s. 244* 
CPC (34 Cal 473 ; 11 Bom 37 ) Stratmani 
Debi V Bhatta Krishna Banerjce. 

12 C W lir 614, 


(38) Rival decree-holders. 1 


619— C, P. C. S, 47-8. 844~Rightof aotlon- 
Act Vm of 1869, 8. 270. 


A regular suit will lie at the insbmec pf one 
decree-holder against another for a refund of 
money that has been ^oneoUslyt 'paiCaway to ] 
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(7) Sepajpate suit luB—Contd, 
tlia latter contrary to the provisions of s. 270 of 
Act YXlI of 1S59. Gogaram v Kartick 

Chuuder Singli B L RSup ¥ol 1022:9 W R, 

SIS. 

See Gok 0 ol Bass v Gungeshci? Singh 
3 N W 164. 


CPC. (1908)S.47=d882, S.244)-Cbn*i. 

(7) Separate suit lieB—CoTvtd. 
of the decree, but should be settled in a separate 
suit brought for the purpose and no appeal lay 
to the High Court from the order refusing to 
determine the dispute between the judgment- 
debtors, JKastura Kuuwar v Gya Prasad 
4 A L J 47=A W N 1907 29=29 All 207. 


(39) Dispute between decree-holder & pur- 
ehaaerofa share in joint property be- 
longing to jttdlncnt-debtor and decree - 
holder 

®i.O — W, obtained a decree for possession of 
her share in joint property against A, Before exe- 
cution B attached and sold that property as A’s 
and N purchased it, W was afterwards put in 
forinal poiraeksion of her share. W’s application 
for mutation of names was refused she brought 
the present suit, Meld that in view of the fact 
thtit the property was undivided revenue paying 
pre^erty W was only entitled to be put in formal 
po^feessioh. As soon as she was put in formal pos- 
Sdsfi’on she obtained all that she was entitled to 
under the decree and when the defendant resisted 
Itfer, sh4 Was entitled to bring a suit, (26 All 447 
BislO 

further that it was not necessary to 
bring Nupon the record on account of his purchase 
as he was a purchaser ;pendente Ute. Wilayati 
De^m t Nttid Kishore. 5 A L J 54.7= 
30 All. 231=1908 AW N 93. 

62t--0, P. 0. B. 47; 0 21, r. 95 = (1882 Ss, 244 
Inil Sltj^Dtsputo between judgment-debtors— 
lor possession. 

k between the judgment-ilehtors does 

nbt tb th^ execution, discharge or satiSfac- 
tlfe df the d^ree, and cahnot be gone into by a 
« 3 t|€uting tie deijreej Where, therefore 
c#t8^ properly was Sold in execution of a decree 
iiA #i8 confirmed, but the purchaser 
applied lU^er s. 818, Oiv. Pro, Code that posses- 
sion be rfie io ohd of the two judgment- 
deb!|<5»% ta w^b the other judgment-debtor 
objecIA on the ground that the property w^s 
pcttctaed with her mon4'^, Which sbe had giWn io 
^her jt^gjbiflnWebtbrt Wbo had misappropri^ 
sbe#d not ply to sot aside tbo sale^ 


(40) Razinama— Rights under— Suit for 
Jewels— Not barred. 

622- 0. P. G. S. 47— Razinamah prevails 
— Hindu Law does not apply. 

Where, in accordance with the terms of a 
Razinama, the wife is to wear certain jewels and 
at other times, they should be in the husband’s 
custody, and a suit was brought to recover them 
from the husband by the wife, the suit is not 
barred by s. 47, Civ. Pro. Code. When the rights 
of parties are reduced to writing and eedbodied in 
a Eazinama, their rights cannot be governed by 
the Hindu law, Chellamnial v Kri^hnaswamy 
Iyer 1912, 1 M W N 166. 

(4#1) Restitution. 

623- 0. P. 0. 8.47 of 1908=8.244. 

Meld that a suit for the recovery 
of money ( Rs. 92 ), on the ground 
that the same had been realized by the defendant 
by taking out execution of a decree held by the 
defendant against the plaintiff, but which decree 
had been satisfied, though the Court executing 
the decree did not recognize such payment, as the 
payment had not been certified, was not barred 
by s. 244, Code of Civil Procedure. Jhand^, 

1 W N 2g. 

(42) Restitution due in virtue of the 
modification in Appeal of the decrOe of 
a rent court— Procedure 

624- C P 0 Ss. 47, 144 ( 1 )«( 1882 Ss. 
683, 244) Rent Court’s decree — Restitution due in 
virtue of the modification in appeal of the decree 
of a Rent Court— Procedure. — 

MMj that although s. 683, 0 P C., mi^bi ba 
applied by analogy to proceedings before Courts 
of Revenue under Act No. XIl of 1881 s,^ 244 
could not be applied to.sucb proceeefinga, Phe 
medy, therefore, of a person entitled A r^dud 
io consefufnoe of the rewer^ of jBoodtficalion eu 
in appeal of a psfei upwier Act 

).88l by A* Oouid of twotbl 


17^89 


DBSAl’S OUST. Oivn, BIGIST. ISll-lSlS 17W 


C P C(1908)S.47=(4882.S.244)-afln<(i. 

(7) Separate suit lies— <7o7jjf^2. 
both bj meaug of an application in execution 
and bj a separate suit. (8 W R P C II referred 
to). Mtsilitiiluli Knar v Majidunnisa 

1903 AWN 207=26 All 149. 

( iS) Crops misapuropHated while in pos.- 
session unden decnee after wands set 
aside on appeal. 

62S--C PCS. 47a=8. 844 of 18S2— Separate 
suit for the value of the crops. 

The defendant bad obtained a decree against 
the plaintiff for arrears of rent and of ejectment. 
In execution of this decree he got possession and 
carried away certain crops then standing on the 
land. On appeal the decree was set aside and the 
plaintiff got back the possession of the tenure. 
The plaintiff sued for the value of crops taken 
away by the defendant while in possession under 
his decree. HeldS. II of act TXUl of 18^1 
does not bar such a suit. Sbttifnomoyee V. 
Patai^Fi Sirkar. 4 Cal 625. 

Notes— Dist: 22 Cal 877. Ref: 25 Cal 692 F B 
35 Oal 265. 

(j44) Execution of decree— Sepat?ate suit 
fot value crops cut while under attach- 
mejnt— J urisdiction» 

626—0 PCS. 47=8.244 of 1882. 

In a previous suit for arrears of rent, the de- 
fendant bad obtained two decrees against the 
plaintiff and had got the latter’s crops attached 
in execution. Subsequently the plaintiff brought 
a suit for the value of the crops against the de- 
fendant on the allegation that the latter had for- 
cibly carried away the produce of certain 
fields while under attachment and appropriated 
the same himself. Keld^ that the question was 
one that could properly be said to relate to the 
execution of decree within the meaning of a. 244 
•f the Code of Civil Procedure, and that therefore 
a separate suit was not maintainable. fur- 

ther, that if the Court had jurisdiction tp decide 
the original suit and to execute the decree, it 
would notj be deprived of its jurisdiction by the 
mere fact that under s 244 of the Code, in de- 
ci4ing a question between the pai^ties, it would 
haj^^tp ayifd topneiparipr or another something 
beyond tlie limits of its ordinary pecuniary ju- 
rWiettpu^. lu^afidairaii Singh v Kamalthya 

« 0 0 aiB. 


CPC (1908) S.47=(18S2, SlUi’-Cirntd, 

(7) Separfate suit Ims-^Contd. 

(45) Suit for recovery of mesne profittsr- 
Suit for value of crops wrongly 
appropriated. 

627—0 PCS. 47=8. 244 of 1882— Decree 
for costa— Sale of immoveable property in execu- 
tion — Suit to recover mesne profits — Bight of 
suit — G P Code s, 583. 

In A’s suit against B for compensation B ob- 
tained a decree for his costs, A appealed wh^le 
the appeal was pending®B executed the decree in 
his favour and in execution bought and topk |jos- 
session of certain immoveable property of A. The 
appellate court remanded the case and a decree 
was made in favour of A and he got back his 
property. A then brought a suit for the value of 
crops misappropriated by B during the period he 
was in possession. lu second appeal it was contended 
that s. 244 C P Code prohibits such a suit. Meld 
— s, 344 of C P Code 1882 has no application be- 
cause the question for decision did not arise un- 
til the decree ceased to exist and such a suit was 
not barred by s. 244 C P Code. (8 Oal 720, 14 Cal 
484, 20 W R 238, 416: 22 W R 436; 26 W E i27; 

7 All 170 Ref; 19 W R 418 distinguished). 

Coffin v Kmfhtyi Hawat. 22 Cal 501. 

(46) Question of title between decree* 
holder & third person. 

628 — C P 0 8. 47=8. 244 — Separate suit. — 

The plaintiffs in a suit for money obtained a 
decree against all the defendants except P, and 
among them K. On appeal, the Court of first 
appeal gave them a decree against P. fn execu- 
tion of this decree, they attached and were paid, 
as belonging to P, certain money deposited in the 
(Government Treasury in K’g name. On appeal 
by P, the Court of second appeal reversed thia 
decree, and restored the decree of the first Cburt 
dismissing the suit as regards P. P thereupon 
applied in execution of his decree for a retautf of 
the mon6y. The plaintiffs objected on th(i ground 
that the money belonged to K, Mtld^ tli4t tkb 
Oohrt executing P’S decree was not competent 
to decide the question whether the mon^^ be- 
longed to P or to K, such question not being on# 
between P and them only, but ifivolvifig^nd 
raising a question of title between and K 
as to theii conflicting claims.* to the 

money, tu|sai v. 4 Ap 155, 
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CPC (1908)-S.47=(1882, S.244) ^OontAY 

(7) Separate suit lies— 

(47) Objection raising fttestlon of title 
between party added as representative, 
and the person whom he represents— Or- 
der disallowing objection. 

629— S. 47 o! 1908s=S. Hi of 1882. 

In a suit; by G against I represented by I for 
possession and declaration of title as a purchaser 
the suit was decreed, it being declared that G was 
the purchaser, in the execution of this decree I 
objected on the ground that he was entitled to a 
half share of some and to the whole of the other 
properties and that his brother 1 had no right in 
them The Executing court disallowed this ob- 
jection. And I brought a suit against G to get 
bhi right established. MeM that the order pass- | 
ed in the execution proceedings disallowing Ts j 
objection was no bar to the suit. (6 Cal 777; 8 0 i 
L R 117 followed.) Gourmoni Dabce v Jagut 
Chundcr AudhiksH, 17 Cal 67. 

Notes:— Ap: 17 Oal 711 F B. 

(46) Decree for sale on a mortgage— Mode 
of intervention of third party claiming 
an intereatby succession in the 
property decreed to be sold. 

630— S. 47=sS, 244— An interest by succes- 
sion in the property decreed to be sold — 0, P. 0., 
(1882), i. 178 -Right of suit. 

Two heirs of a Mahomedan woman took pos- 
session on her death of certain immoveable pro- 
left by her to the exclusion of the third 
hsic, liiek sister. They mortgaged that property. 
$he ihpttgagee brought a suit, and obtained a de- 
c|eelots%le« After decree, one of the mortga- 
gors died and Ms sister was brought upon the re- 
cord as hit representative. The property was 
and snbsequwtl j the sister brought a suit 
asi^nslt tl^e ancti^n-pnrehaser for recovery of her 
Mortgaged property. Meld thats, 

^ Ood© oi Civil Procedure did not apply, 
pnit was maintainable. (14 Oal 631, 
lid, referred to,) San wal Das v Bis- 
mUlali Begam. 19 All 480. 

Nbtea;— Ap; 21 All d66. Ref; 31 Mad 429; 
19 M L J 4P|1 ,* 6 Bom L B 1043; 1049; 21 
, |f7; 8P Mad 26. Dist: 9 0 L J 868 / 20 

^ ^ m M; 3^ Cnl 266; 16 M li I" 646. 


C.P.C.{1908)-S.47=(i882, S.244) -Gontd 

(7) Separate suit lieB^^Contd. 

(49) Impartible estate —Custom of Inalie- 
nability-Objection and money decree 
distinction between. 

631.— C PCS 47- Execution of decres 
agamst last owner— Mortgage decree— Incidents 
of objection in execution unsustainability of— 
Mortgage decree — Attachment — Effect of : — 

It is settled law that for purposes of succes- 
sion an impartible estate descends as if the estate 
of the father was joint and not separate. But 
the whole estate is in the holder for the time 
being and the successor does not take the estate 
by survivorship. He takes it as the assests of 
the last holder and is liable to pay the debts of 
the last holder as his representative to the extent 
of those assests.SO Mad 464app‘J9 Mad 4.53 not fol 
10 All 272 ref. to. A custom of inalienability docs 
not involve a coparcenary with the other mem- 
bers of the family ; and consequently does not 
affect the rule above laid down, namely that an 
impartible estate does not descend by survivor- 
ship to the next heir. 30 Mad 261 ref. to. It is 
not open to the son to set up a custom of 
inalienability of the estate in execution proceed- 
ings against the estate ; but he should do so only 
by a separate suit. Zamindap of Karvet- 
nagap v Ppayag Dasaji. (1909) 1ft ML J 
401»32 Mad 429. 

(80) Suit to eatabli&h right to property 
released from attachment-Objcction by 
a person not a party to the suit. 

682.— 0 P 0 S 47 of ( 1908 ) = 1882 Civil 
Procedure Code, Sections 244, 280 and 288. 

Plaintiff a decree-holder against whom an 
order for release of certain property from attach- 
ment had been passed under Section 280, Civil 
Procedure Code, on the objection ot a person not 
a party to the suit, sued to establish right to 
such property. Meld, that the suit lay and that 
no appeal lay under Section 244 as the property 
was released on the objection of a persoh hot a 
party to the suit. Devi Diitt v Miran 

Baksh. 63 P R J»8». 

(51) Ezeafition pfooeedinga — fiq 
exectttlon not allowed-’-Sep^^ > 

688.— 9 47 of < 1908 
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C P C(1908) S.47=(1882,S.244)-ConM. 

(7; Separate suit \\Q%--Gontd. 


C.P.C.(!908)-S.47=(1882, S.244)-Co««rf 

(7) Separate suit WeB^Contd. 


A decree was obtained against plain tiJt as 
representative of her brother. In execution of 
the decree she objected to certain land being sold, 
alleging that the land was h'^r own and not liable 
to satisfy the decree under Section 241 of the 
Code of CiVil Procedure. Her objection was dis- 
allowed, and the land was sold and purchased by 
defendant, who obtained the sale certificate and 
was put in possession. Plaintiff then sued defend- 
ant to set aside the Court sale, and obtained a 
decree. No appeal having been preferred against 
that decree, plaintiff now sued defendant for 
possession. Held that the provisions of s^c ^14 
did not bar the suit. Kellilamma v Kelappan 

12 Mad 228. 

Notei — Ref : 21 Bom 205. 

(52; Objection to execution by party 

who h'id been a defendant but had 
been excluded from the proceed- 
ings in appeal. 

684~C P 0 S 4? (190S) OXXi, rr 58, 

(Civil Procedure Code, 1883, Sec 244, 278, 283)-— 
Execution of decree. 

One M brought a suit for arrears of rent 
against K and his wife, and obtained a decree 
against both. In appeal the femal defendant got 
the decre<* set aside so far as it affected her pro- 
perty, Ihe decree-holder, however, sought to 
extote his decree against the property of the 
wife alleging it to be the property of the husband. 
The wife objected under sec. 278 of the Civ Pro 
Code, but her objection was disallowed. b’he 
appealed and her appeal was admitted on the 
ground that she was a party to the suit who raised 
a question in the sense of s. 244 of the Code : 
Meld^ that this procedure was erroneous, the 
objector’s remedy being by way of suit under 
section 283 of the Civil Procedure Code. 

Mtsib-Ullah V Kifayati, AWN 1893, 67. 

Notes:— Ap; 23 All 346. 

(*53 J Pcfson obstructing the decree— 

bolder at the instigation of the judg- 
ment debtor-Suit by the person 
so obstructing. 

635.— 0 PCS 47*8244 of 1882. 

Held^ that a person ^ho, at the instigation of 
the judgment-debtor, obstructed the decree- 
jiohlei in obtaining posaesgion of property is 

' (I c. ^ 


not a party to the suit within the meaning of s. 
244 ; so orders passed against him under ss 329 
and 332 do not bar a suit. (17 Cal 769 referred 
to) Bishen Dyal Singh v Sagro Singh. 

2 C W N 611. 

(53 A) Issue in the form of an objection in 
separate salt. 

636- C P C S 47 of 1908*8 244 of 1882 does 
not piohibit the trial of any issue involved in 
ques^inns coming under that section if the issue 
is raise<l by the defendant in a suit brought 
against him but section 24 1 prohibits a separate 
suit for the determinat’'nn of certain questions 
coming under it. (' 8 All 146 Bist ) 

Bhiram Ali Saik Shikdar v Gopi Kenth 
Shaha. 24 Cal 355=1 C W N 396, 

Notcs-Pol: ,32 Mad 242; 27 Cal 187; 7 0 W N 
607 ; 26 Cal 946 ; 727 ; 27 Cal 416 ; 4 C 
W N r71 ; 679. Ex : 5 C L J 294. Ref 
n 0 AV N ol3 ; 6 C L J 43 , 34 Cal 19P; 
26 Cal 937 ; 9 0 W N 973 ; 11 C W N 

8.8 ; 19 M L J I ; 7 C W N 673. 14(st: 

30 Bom 290*7 Bom L R 941 ; 13 C W 
N 030. 

(h4i yOmission to oppose execution of decree 

637- C P C— S.47«S 244 of 1882 Suit to set 
aside illegal sale. 

A suit will lie to set aside a sale made in con- 
travention of the terms of s. 64, Bengal Act Vill 
of 1869, the judgment-debtor not being bound 
to oppose the sale in the proceedings in execution. 
Bama Soonduree Dossce v Mudhoo Soodun 
Biswas. 25 WR, 156. 

(55) Party wrongly appearing on record. 

638- C P C--S. 47 of 1905«S. 244~-Siut for 
money paid in execution of decree — Parties ap- 
pearing on decree not parties to suit, 

S sued K for possession of certain land, and H, 
claiming to be owner of the property, asked leave 
to come in and defend the suit; but his application 
was refused. The suit was dismissed, and $ appeal- 
ed naming H as a respondent, and a notice in the 
usual form was served on H. He, however, did 
not appear, and the decree of the first Court being 
reversed, a decree, in which H was included, was 
^ivep fof pf|p|p|on,^ SWh^fe^uenfcljr | 


i 


f 
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639-C P C?*. i7 of 190S = S 244 of 1882— 
S#^parate suit not hatred.— 

K judgment. debt or, upon the attachment of 
certain land in execution of decrees passed aga- 
inst him personally by the Revenue Court, insti- 
tuted a suit for a declaration and establishment 
of his right to such land, not as his own property, 
but as wakf, of which he was mutawalli or trus- 
tee, JECeldf that, inasmuch as the plaintiff was 
not suing in his own right, but in his capacity as 
.cnafeodian, trustee, or manager of the wakf pro- 
|>?er^, »tid he must therefore he taken to fill a 
chft^actftr separate from that in which the decrees 
passed against him by the Revenue Court, 
hts^tdts waa not barred by the provisions of s 244 
Procedure Code. ( 6 All 408, and 2 
AtlTS^t referred to). Nath Mai Das v Tajam- 
ptltl Httsiaiii, 7 All 36. 

^ foh 6 C W N 63; 16 Gal 417; 23 

^ ^ ||»dX26f B;6 0WN63. DiV* IR Cal 

f pt; 7 All 647. Ref; 16 Cal l; 23 Bom 

^ $17; a All a»6;l2 All 313.? B; 28 All 263. 

(57) Insoltency petitinn--Vcsting order 
composition with -Creditons-^Dismissal 
of petition - vesting; Attachment- 

Trustee’s right to claim -^Maintain- 
ability of suit 


(58) Decree - Execution surety— Surety- 
bond liability of the surety under the 
bond— Suit can lie to enforce liability 

—Practice— Procedure. 

641 ~0 P C S. 47, 147 = S 244.— 

The liability of a surety under his bond for 
the performance of any decree or for the resti- 
tution of any property taken in execution of a 
decree, can be enforced by a separate suit. 

Motilal Virchand v. Chandrasangji 
Iltmatsangji, IS Bom L R 909. 

(59) Court sale— Defaulting purchaser— 
Re-sale— Deficiency in price— Recovery of 
deficiency from defaulting pur chaser-Suit 

for recovery of amount so realised. 


642-CPCS. 47 of 1908 = 
Not barred. — 


244 of 1882- 


S, 47 (1), Civ. Pro Code, 1908, does hot hir a 
separate suit by a person, who as defaUltthg pur- 
chaser in a Court-sale, was ordered to malte good 
the deficiency in price that twRed in 
quenoe of a re-sale, for setting aside 4e 
atidte reweryofthpsum of tnoney 
frbgi hibi on ©t ^pih4f ^ 




CPC cl908>S.47=(1882, S.2441 ->Oonfd 

(7) Separate suit lies —Confd. 
to have his title to tie property declared making 
S a defendant, and obtained a decree declaring 
his title. Pending H’s suit, took prof’podipgs in 
execution of the decree to recover a sum awardfd 
her either as costs or mesne profit where upon A, 
to prevent a sale of the properi-y, deposited the 
amount in Court, and S received it on account of 
her decree. In a suit brought by H against 8 to 
recover the amount so paid , — Meld the pHintifi 
was entitled to recover. The judgment m the first 
suit having been set aside by the proceedings in 
the second suit, there was no bar to the suit by 
reason of the money having been paid in execution 
of the process of the Court H was not a pirty to 
t|ie first suit so as to make the question one bet- 
ween the paTties,and relating tf> the execution of 
the decree. Shen okumani Debi v Shitanam 

Haydra. 13 B L R„ Ap , 17. 

(56) Plaintiff suing in a character separate 
from that in which decree was passed 
against him 


CPC (1908) S.47=(i882, S.2A^)-Oontd, 

}(7) Separate suit lies— 

B. 7 of the Insolvency Act 1843, provides 
that if, after the making of any vesting order the 
insolvent’s petition should be dismissed, tbe vest- 
ing order becomes null and void from and after 
such dismissal, provided however, that all acts 
done by the Official Assignee in the interim will 
be good and valid and has the effect of revesting 
tho piopcrty in the insolvent retrospectively from 
i the date of the vesting order. Where a vesting 
order is made and then the insolvent enters into 
a composition with his creditors and his insol- 
vency petition IS afterwards dismissed, such com- 
position de^d is valid and upon the dismissal of 
thf petition the property revests in the insolvent. 
A trustee under a composition-deed executed by 
the 3 iidgmoiit dc btor before attachment of hia 
propf ^ty 18 entilkfl to bring a suit to set aside 
the a't j( bment and such a suit is not barred by 
S, 2U G PC (2/ Mad 452 approved.). 
Koihaiidara Ma Routh v. Munugesa Hudall, 

13 M L J 372. 
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C.P.C.rl908)-S.47=(1882, S.2kk'i-Conti 


(7) Separate suit lies — Oontd, 

(60) Judgment-debtor— Question of 
right to possession. 

0 P 0 S. 47 of 1908=S. 244 of 1882— 
Civil Procedure Code (1882), ss. 332 and 336 — 

T’s predecessor in interest had a mortgage on 
certain land and was made a party to a partition- 
suit, in which a share in the land was allotted 
to a member of the family, subject to a propor- 
tionate share of T’s mortgage and also subject to 
a proportionate share of a certain decree debt 
The then plaintiff got his share of the property 
made over to him. After the date of the decree, 
♦. e., the decree in the partition suit, T purchased 
the equity of redemption in the mortgaged pro- 
perty from certain members of the family. In a 
subsequent execution of the partition decree, part 
of the laud was sold for money due as costs and 
mesne profits by T’s vendors of the eqm y of re- 
demption, and T was ejected. T ob| "mI uni i 
s. 332 of the Code, but the Cmrt refused to order 
re-delivery In a suit brought by T for p^sse^siou, 
— Held^ that T was not a judgment debt u with- 
in the meaning of ss. 244, 3351 and 315 C vii Pri- 
cedure Code, and that the suit wis not hiind by 
the provisions of s. 244. (15 Mjd 22d followed 5 
Vasudeva Upadyaya y. Vis vs raja 
TiPthasami, 19 Mad 3dl. 

Notes:— Bist. 29 Mad 131. 


(7) Separate suit lieB—Contd. 

(62) Decree for moiety in favour of de- 
fendant— Right of such defendant to claim 
moiety of money realised in execution. 

645— CPC S. 47 of 1908=O.XXI, r. 15 
[ =Civ. Pro Code 1882, . 244 and 231.]— 

In a suit on a mortgage bond executed in 
favour of the plaintiff and sixth defendant, a 
deorf^e was passed for a moiety of the mortgagt 
amount in favour of sixth defendant. The pla- 
intiff in exeontion of his half -share brought the 
mortgaged property to sale. Then the sixth de- 
fendant applied that it should again be sold for 
bis half-share, but was informed, it could not be 
sold twice over. Thereupon, he applied for pay- 
ment to him of half the sale proceeds. S^ld 
that his remedy Uy by a separate suit and not 
in execution proceedings, inasmuch as the de- 
cree had not been passed jointly in favour of 
plaintiff and sixth detendant within the meap- 
iDg of s. 211, Civil Pro. Code, but was in favour 
of each separately for his own moiety. 

Kuttiana Goutidan v Muttia Goundau, 
2 M L J 14. 

(63) Claimant in execution proceedings— 
Damages for tort— Party to suit. 


(QX) Question relating to execution- 
separate suit. 


644— epos. 47ofl903 = S. 214 of 1882 — 
\ I Plaintiff sued four Hindu brothers to enforce 

the mortgage lien of her husband bho obtained 
ft decree in h^r favour. Against this d<'cre 0 , sons 
'J of one of the defendants appealed and the decree 

I was reversed as against them Plaintiff however 

* executed her decree against the other defendants 

b by attachment & sale of their three-quarters 

I share in the land. The plaintiff was the pur- 

chaser at the Court sale. She was. however, 
obstructed iu obtaining possession by those 
sons of one of the defendants who had 
appealed & who were successful. Plaintiff there- 
in ^ fore brings this suit for possession of three-quar- 

ters share in the land & for partition. lUeld^ that, 
the suit was not barred by Section 244. 
Nagamutbtt v. Sayarimutbii, 15 Mad 226. 

See also 19 Mad 331. 


Notes:— Ap: 23 All 346. Fol: 19 Mad 331, 
, Pl8t;t,22 Mad 13L Over; 23 Mad 3fiX F B 4 






/ i. 
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646-0 P 0— S. 47 of (1908)=S. 244. 

A sold to B certain logs of timber, and 95 log* 
were d^jlivered to B in part performance of tbe 
contract. C brought a suit against A and B, clai- 
ming the logs under another title. Pending this 
suit C entered into an agreement with D, selling 
him the logs in the event of being successful in 
his suit. The judjrrnentof the Court of first instance 
was in C’s favour, and under such judgment 
D obtained possession of the logs in suit. This judg- 
ment was on appeal reversed. B then brought a 
suit in the nature of an action of trover against 0 
and D for the logs and damage 8 .The Court, without 
entering into the merits, dismissed the suit on the 
ground that it wis not maintainable, as tbe Same 
relief would have been obtained under the pro- 
visions of s. 11, Act XXlTI of 1861. B^eld by tbe 
Judicial Committee, reversing suob judgment, that 
there bad been a miscarriage, as that section did 
not apply, the suit by B against G and Di|)eing to 
recover damages for a tort alleged to have been 
committed by 0 |nd P, and that the latter waa 

^ I - 4 * 
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CPC fl908)-S.47=(1882,S,'244) -•Co tit d 

(7) Separate suit \its—Cordd* 
nftfc a party to the original suit or bound by the 
judgment in that suit, AgaSycd Abdool 

Hofsatii V Lcnainc. 13 Moore’s I A., 69 

(64) Auction purchaser not a representa- 
tive of either party to a suit— Sale in exe- 
cution of property belonging to a person 
other than the judgment-debtor 

e47»_0 PC s. 47 (1908) =S. 244. 

DefendantlNo I obtained a decree on a mort- 
gage on the :ilst May 1882 against H, and caused 
certain property to be sold in exeention. Plain- 
tiff claimed under a sale by tbe sons of H on the 31 
st July 1882. .that as plaintiff did not 

claim titl^ from H the judgment-debtor in the 
former suit, and defendant No. 2, the auction- 
purchaser, could not be held to be the representa- 
tive of either party, the suit was not baired by s. 
244 of the C P Code. H *ld fun her, that the suit 
was not premature, since plain* iff was en- 
titled to sue when his property weg sold m exe- 
cution as belonging to some oue else Shiv- 
ram Chintamaa Joshi v Jivu. P J 1888, 55 

=13 Bom*34. 

Notes:— Dist: 18 Mad 13. Ref: 24 Cal 62 F B. 

(65) Consent decree— Claim to take all 
debts— Separate suit. 

^|4g_C PCS. 47=S. 244. 

By a consent decree the plaintiff was declared 
entitled to take over all the debt of the firm of 
tbe plaintiff and of defendants 4 and 5 (managing 
inambers,) and the defendants 4 and 5 were order- 
ed to give a list of such debts to the plaintiff, 
|v|iicb Hat was given. Defendants 1 , 2 and 3 bad 
paiil thmjr debt before the decree but the pay- 
ment was not entered by defendants 4 and 6 in 
^ the firm. The plaintiff sued 1, 2 

upA 3 to recover the debt, and in case they prov- 
ed payment to recover tbe same from 4 and 6. 

JEfoWt that the claim could be enforced by a 
sip’^rat© suit only and not under s. 244 of the C 
B, Code, Ramu v Motiram. 

1896 P J 483. 

(66) Decree against minor without proper 
representation suit to set aside, 

^ right of. 

* ^ 64^^ -^0 » 0 47 (1882 s^ 24 j^)— N o bar. 


C PC (1908), S-47=(1882 S.244) -Conti' 

(7) Separate suit lies— 

S. 244 does not bar a suit to recover property 
from a decree-holder who obtained his iecree re- 
lating to the property against the plaintiff when a 
minor without proper representation in Court or 
from such decree holder’s vendee. Ramchandar 
V Chheda Lai. 1905 AWN 122. 

(67) Representative of deceased person. 

650.-0 P C S, 47 of 1908=S. 244-Execution 
of decree— Party - Civil Procedure Code, ss. 201, 
209 — Representat i ve, 

In a former suit for possession of immoveable 
property against J and her father, and subse- 
quently revived against J as the representative of 
her father, possession and mesne profits were de- 
creed against J m her representative capacity, while 
as against her induidnal capacity the suit was 
dismissed. The decree-holder after obtaining 
possession attached and sold, in satisfaction of its 
decree f'^r mesne’s profits, J’s private property, 
notwithstanding her objections, and himself be- 
came the purchaser butneveriobtained possession. 
Tnis sale, ordered on the ^?th October 1863, was 
confirmed by the Judge on 16th March 1864. The 
present suit was brought by 3 for confirmation of 
hCr possession of her private property by cancel- 
lation of the execution sale. Eeld (Maepherson 
and Ghover JJ., dissenting) that such suit was 
maintainable, and that J in her individual capa- 
city was not a party to the suit in which execu- 
tion issued within the meaning of a. 11 of Act 
XXiii of 1861. Wahed AH v Jumayee. 

2 BLR F B 73=11 WR FBI. 

Pootee Begum v Indurjeet Rooer. 

12 W R201. 

In the same case on appeal the decree of the High 
Court was afiimed under circumstances of the 
case, but held, (contrary to tbe opinion of the 
majority of the Full Bench),— Where a decree 
against a person in a representative capacity has 
been properly passed, and proceedings have been 
taken under it to obtain execution against the 
party in his represeutalive character, h^ is a 
party to the suit with respect to any question 
which tnay arise between him ahdlhle par- 
ties relattig % the 

^ f 
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(7) Separate suit Ues^Cmtd. 


(7) Separate suit lies— Oontd. 


the meaning of Act XXIII of 1861, s. 11. 

Chowdry Wahed AH v. Jumaee. 
11 B L R P C 149=18 W R 185 
Oseemumssa Khatoon v Ameeroonnissa 
Khatoon. 20 W R 162. 


presen tative of any such party, and that the suit 
was not barred, Halodtiar Shaha Y Hargo- 
bind Das Koiburto. 12 Cal 105. 

Notcs.*~Fol: U Mad 478; 20 All 63P. Ref: 1« 


(6 8} Death of party to suit before final 
decree in appeal- Subsequent proceed- 
ings in execution taken against represen- 
tatives of such party. 

651- C P C S. 47 of (1908)=S. 244 of (1882) 
— JUxecution of decree. 

A decree was given to the defendants (then 
plaintiffs) in 1866 for possession of land and 
mesne profits against numerous defendants, in- 
cluding A. Some of them including A appealed 
to the Sardar Dewani Adalat, but A died before 
the decree of the latter Court. His representa- 
tives were not brought on the record; but in (1881) 
(the amount of the mesne profits having been de- 
termined in 3877) certain persons were made 
parties, as representatives of A to various proceed- 
ings in execution of the decree for mesne profits 
which ended in the sale of certain property which 
had been A’s. Subsequently these representa- 
tives sued to recover the property sold on the 
ground that they were no parties to the decree 
under execution. that the suit was not 

barred. (13 AU 55 P C) referred to. UeU also 
that as it had not been shown that by reason of 
the plaintiff not obiecting that they had been im- 
properly brought on the record of the execution 
proceedings, the defendant had induced to accept 
a less favourable arrangement for the satisfac- 
tion of the decree than ho might otherwise have 
done, there was no estoppel against the plaintiffs. 

Beni Pjpasad Kunwar v Mukteshar Rai 
19 WN 101= 21 All 316. 

652-C P C S. 47=S. 24i of 1882—Separate 
suit — Questions for Court executing decree. 


All 483. 

653— C P C S. 47 (1882—8. 244). 

Held that the court executing a decree could 
not in execution reopen the question as to whe- 
ther certain persons brought on the record ai re- 
presentatives of the deceased plaintiff, and, aa 
such, made respondents in the appeal, had beem 
properly Joined as parties or not. Venkata* 
chala Reddi y Venkatarama Reddi. 

24 Mad 665. 

(69) Assignment of decree— Execution- 
Separate suit 

654— C PCS. 47=8. 244 of 1882. 

Plainliff was the assignee of a decree who ap- 
plied for execution, his application was rejected 
and he was never brought on the record as de- 
cree-hoi ler. Plaintiff now sued to set aside the 
order by which execution was refused to him and 
prayed for a declaration of his right to execute 
the decree. Held that the provisions of s. 244 ef 
the Code of Civil Procedure do not apply to 
the plaintiff and bar his suit. Raman v Mtlppil 
Nayar 14 Mad 478 

Notes: -Ref; 16 All 483; 26 Mad 264. 

(7j) Transferee from auction purchaser. 

655-C PCS 47* [1882 s. 244]. 

A transferee from an auction purchaser can 
recover possession of property from transferee of 
the judgment debtor, by a regular suit, and not 
by an application under s. 244 C P 0 31 All 83 
Ref: Hira y Amar Singh. 2 led Caa 4%4 


Three out of six decree-holders sold their 
share to A who appli^'d under s. 332. His applica- 
tion was rejected on the ground that the purchase 
wasbenami for some of the judraent-debtors. The 
assignee and the alleged real purchasers brought 
a separate suit. It was contended that the suit is 
barred by s. 244. 

Held that the assignee was not a party to the 
suit in which the decree was passed, nor the re- 


(71) Application for execution by beneficial 
holder of decree— Application dismissed 
—Suit for declaration of applicant's right 
to execute the decree. 

* 656-C P C S. 47 of 1908= 8. 244. 

A person whose application to be placed on 
the record under s. 232 had been rejected can snt 
fo?:' a declaration that he is the pei^n entitled to 
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(7) S€pai»ate suit lies— 
execute the decree. ( 4 All 457 and 12 Cal 106 ) 
referred to. Sheopaj Singh v Amin Uddan 
Khafi. 18 W N 145 =20 All 539. 

Notes.— Doubt: 28 All 613=3 AD J 428= 

(1906) W N 188. 

657— 0 P C S. 47 of 1908 =S. 244. 

Suit to declare that the deff^ndant is a bena- 
Kiidar of plaintiff. 

S. 244 C. P. Oode cl. [c] does not bar a^ suit 
brought by A to obtain a declaration that B s de- 
cree against C and a decree brought in the name 
of D were really purchased by the plaintiff for 
his own benefit. Gout? Mohun Gouli v Dino- 
nsth Kapmokar. 25 Cal 49 = 

2 C W N 76. 

Notest-Pol: 8 C L J 485 Kef; 31 All 82 F B; 

6 A Xi J 71 F B; 21 Mad ‘688. 

(72) Liability of property for debts. 

658— 0 P 0 S. 47=S. 2t4— Separate suits of 
father. 

Whether property seized by a judgment- creditor 
in the hands of his deceased judgment -creditor’s 
son is held by the son under such circumstances 
as render him liable for his father’s debt is a 
question which cannot be tried in execution 
pbxsefedings, but must form the subject of an in- 
dependent suit. Ramanoogro Singh v Kishcn 
Kishore Naraia Singh. 23 W R 265. 

Notes -Fol: 24 W B 361; 22 Bom 475. 

659-0 P 0 S. 47-A suit was for money brought 
^itfidpsta zamindar but both the parties put in a 
i^slnama and the^decree was passed in 1867 ac- 
cording to razinama under wh^'ch the defendant 
liyplithecated obtain estate and undertook to pay 
f^einstalmantsw The razinama was 
^o| registered but a memorandum of the decree 
Wha rostered Under B. 48 Act XX of 1866 The 
la^ iugfealment fell due on the 26th February 
18/0. Tpe zamindar died in 1873 and the decree 
was keftidleve till then. Execution proceed- 
ing agatUsfe the estate in son’s hands were taken 
but w^ iet aside in appeal. In January 1882 
a^eWt wl^ brought to recover the amount of the 
^l^lfeipft^iueufe due under the decree ol 1867* 
'd'that>he salt wlfci 4| 


jC.P.C.(1908) S.47=(1882,S.244) -‘Gontd> 

(7) Separate suit lies— 
barred neither by s. 244 of the Civil Pro. Code 
nor by limitation. Arunachala v Zamindar 
of Sivagiri. 7 Mad 328. 

Notes.— Fol: 13 Mad 266. Qon: 10 Mad 117- 
Ref: 16 Mad 99 ; 17 Mad 122 ; 9 Bom 108 
F B ; 19 M L J 401 ; 32 Mad 429. 

660— C PCS. 47=S. 244 Civil Procedure 
Code-Obligation of a son to pay debt of deceased 
father-Nature of that obligation. 

The question is whether a son’s pious obliga- 
tion under the Hindu Law to pay debt of his 
father out of his share in the ancestral property 
is a matter which relates to the execution of a 
decree passed against his father who died after- 
wards but before execution, within the meaning 
of s 244 of the Code of Civil Procedure. Held^ it 
IS an obligation distinct from that created by the 
decree which was passed against the father that 
if the decreed debt was either illegal or immoral, 
the sons would be under no obligation to satisfy 
it, though th« decree against the father might 
be perfectly rated and that the questions contem- 
plated by S. 244 are those which relate to the 
enforcement of the obligation created by the de- 
cree. It id one thing to execute a decree as it 
18 , and another to add to the obligation created 
by it so as to extend its scope. 

Such an obligation must be decided by a se- 
parate suit and S. 244 would not be a bar to it. 
Aribudr i y Dorasami. 11 Mad 413. 

Notes— Not Fol; 20 Bom 386. Fol: 13 Mad 
265 ; W N (1907) 159 ; 4 A L J 424 ; 29 
All 544. Kef: 16 All 449 ; 21 All ."101 ; 6 
C L J 491 F B ; 34 Cal 642 F B ; 11 0 W 
N 693 F B. 

661— 0 PCS. 47. A money decree payable by 
instalments had been obtained on a mortgage 
against a Hindu father and his two sens in Oc- 
tober 1877. The father having paid part of the 
debt died on 28th December 1883. In execution 
of the decree the decree-holder attached the fami- 
ly property. The two sons of the moi^gagor 
who were born subsequent to the suit bbJectwJo 
the attachment so far as it affecifed ^ifetf «|^es 
and th^ District Judge raised ft 

a fresh decree shohld be obt%li|i 

as they were not parties to the suit. Of the two 

.#der sons who were parties one died in cop^cer- 
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(7) Separate suit lies— 
nary without issue and the other died leaving two 
minor sons. The decree-holder sued the sons 
of the mortgagor and their nephews to recover 
the amount of all unpaid instalments and the 
objection put forth was that the question whe- 
ther ancestral property was liable or not for the 
father’s debt in the present suit was one which 
related to the execution of decree in the former 
suit and that the order whereby the attachment 
was raised was an order under s. 244 of the Civ. 
Pro. Code, and no fresh suit could be brought. 
JBTeZrf, that the plaintiff was not barred from 
maintaining a suit by s. 244, Ramayya v Vcn- 
Katapatnam. 17 Mad 122. 

Notes— Dist: 2 C W N 603. Con .* 23 Mad 
292. Ref; 28 All .508 « 3 A LJ 274 = (1906) 

W N 117 ; 14 M L J 84; 27 Mad 243 F B. 

(73) Decree against father-— Execution 
against son— -Assets— Separate suit against 
the son— Necessity of. 

662—0 P 0 bs. 47, 60 { = Ss. 244, 234, Civ. 

Pro. Code, 1882)— Mitakshara family Decree 

against the father in a representative capacity or 
not — Question not in execution. 

The interest of the father in a MitaTishara 
family in the ancestral properties is not asset in 
the hands of the son when be dies, and conse 
quently proceedings cannot be taken against the 
son as the legal representative of the father under 
s. 234, Civ Pro Code. If after the death of the 
father in a Mitali^hara family against whom 
alone a personal decree was passed, the creditor 
wishes to proceed against the son, it must be not 
because he is the heir or the legal representative, 
but upon the ground of his obligation to pay 
his father’s debts; and whether having reeard to 
the character of the debt, the obligation can be 
enforced against the son, cannot be determined 
in a proceeding either under s. 2S4 or s. 244, Civ. 
Pro, Code, but ought to be determined by a 
•eparate suit (20 Bom 386, Diss ; 13 Mad 265, 
16 All 449 Belied on.), Ihe question whether the 
decree was obtained against the father in his 
iPP^e^ptafcjv^ capacity cannot b« gone into in 
|ie cOitjr|e exeoutiop of the 4ecree. Where the 
leqree against the father is in his representative 
capacity, DO pipeprfing under 8. 234, (^iv. Jro.i 


(7) Separate suit lies— 

Notes.- Fol: 31 Cal 224 ; Rel on 3 A L J 66g 
«A W N 1906, 281 ; Ref: 6 0 0 272, 8 C 
W N 843, 1 N L R 178, 6 0 L J 491, F B 
«11 OWN 593=34 Cal 642 ; Dist 3 0 L 
J Hl = 33Cal676, 6 0 L J80 = ll CW 
N 163. 

(74*) Adjustment of a decree— Right to 
sue. 

663—0 PCS. 47=Section 244 of 1882. 

While the execution proceedings were in pro« 
gress, T, a judgment-debtor gave a mortgage bond 
in satisfaction of his judgment-debt to G, the de- 
cree-holder. This arrangemet was not sanctioned 
by the court and it ordered execution to pro- 
ceed, the application for execution was then 
struck off in the absence of the parties and the 
decree-holder again applied for execution before 
another officer who was thpn presiding over the 
Court whose duty it was to execute the decree. 
This officer when the arrangement was mention- 
ed to him sanctioned the same and the case wa# 
struck off as fully satisfied. The present guit 
was brought on the above mortgage deed. The 
Lower Courts held that the bond wag invalid, 
Held, that the mortgage bond was not invalid 
and that the order rejecting the arrangement had 
no force of a decree under section 244 Civil Pro- 
cedure Code. Ganeshdas Erishnaji y 

Rat Singh. 3 C P L R 54. 

See 7 All 424; 17 Bom 23; 21 Cal 437 and 
542; 15 Mad 302. 
Contrary 27 Bom 96. 

664.— C P 0 b. 47*S. 244 of 1882 
— Relief obtainable in execution Adjust- 

ment of decree — Assignment of decree— Civ 
Pro 1877, 88 244, 268. 

Jf, who held a decree against S. for possessloa 
of certain immoveable property and costs, assign- 
ed such decree to S by way of sale, agreeing to 
deliver the same to him on payment of the balan- 
ce of the purchase-money. He subsequently af- 
plied for execution of the decree against S, claim- 
ing the costs which it awarded. S ther^ppon 
paid the amount of such costs into Court, and, 
having obtained stay of execution, sued if for 
such decree, ilaiming by virtue of such asfdga- 
ment. The lower Court held that rhe suit wai 
barred py the provisions of s* -244 ^f A<$ X of 
1877, aud also, treating such assignmeuf . AS ^ an 
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(7") Separate suit lies — Contd. 
ot 8. 2BS of that Act. Meld that the suit was not 
barred by anything in either of those sections. 
The words “any Court” in the last paragraph of s. 
358 refer to proceedings in execution and to the 
Ooutt or Courts executing a decree. Sitaram v 
Kahipal. 3 All 533. 


|C P C (1908) s.47=(1882, S. 244 -C 7 «ni(i. 

(7) Separate suit lies— Cbni^- 
268. that the Court executing the decree 

waa not competent to take cognisance ol the 
bond under s Ui of the Code and that the decree 
should be executed inspite of the adjustmen , 
(1 1 Cal 671 explained and distinguished). Ham 
noval Baecriec v Ran* HariP*!- 


Botes.-Ap: 16 Cal 1117. Fol: 10 Cal 351; 5 
All 269; 7 Alt 124:. Dist.lO Bom 156 Bef : 
18 Mad 26; 10 Bom 288; 11 Bom 6 F B. 

666.— C PC S. i7=S. 244 of 1882= 

Adjustment ot decree out of Court-assignment 
of decree— Separate suit— C»v Pro Code 1877 ss. 
344, 258.— 


Note 5 .-Ui 8 t: TOWN 64;8 0WN S96. 
Eef 7C L J 643=35 Cal 870=12 OW N 
674 Fol 12CW N 485. 


667 .- C P 0 S 47*Ss. 244, 258 of 1S82- 

Separafee suit to enforce agreement to adjust. 


S, alleging that a money-decree against him 
held by C had been adjusted out of Court by a 
payment in cash and the delivery of certain pro- 
perty, and that 3/ bad notwithstanding such ad- 
justment applied for execution of such decree 
undrecovered the amount thereof, as the Court 
executing such decree had refused to determine 
(Whether it had been satisfied on the ground that 
such adjustment had not been certified, sued M 
tot the money which he had paid him out of 
jOotirt, EeU that the suit was not barred by the 
provisions of section 244 of Act X of 1877 or of 
section 268 of that Act. The last paragraph of sec- 
tion 268 means that the Court executing the decree 
^ihall not recognize an uncertified payment or 
adjustment out of Court, It does not prohibit 
% suit for money paid to a decree- holder out of 
C^urt, and the payment of which, not being certi- 
fied, could not he recognized, and which the 

decree-holder had not returned, but had misap- 
propriated, by taking out execution of the decree 
^ second time and securing the amount fn full 
tiirougb the Court. Shadi v. Ganga Sahai. 

3 All 538. 

' Ifotes.-Fol: 10 Cal H54; 5 All 269; 7 All 124; 
80A1U64=(1908)W N 220=6 ALJ 
476. Dist 10 Bom 165; 20 All 364; 16 M L 
J 64. Eef; 18 Mad 26; 10 Bom 288/11 
Bom 6FB; 6 AliJ 40S. 


Under as 244 cl (c), and 268 of the Civil Pro- 
cedure Code (XtV of 1883), no compromise of a 
decree which has not been duly certified under 
the provisions of the last-mentioned section can 
be recognized by any Court, and a separate suit 
to enforce such compromise is not maintainable. 

Hormasji Dorahji Vania v. Bui?jorjt 
Jamsetji Vania Bom 155. 

Abdul Rahtman v. Khaja Khaki Aruth. 
London Bombay and Mediterranean Bank 
V Pestanji Dhunjibhoy 10 Bom 155. 

Notes.— Bef: 20 Oal 32. 

668.-0 P 0 S.47=hs.244 and 268— Payment 
out of Court— Remedy of judgment-debtor— 
Separate suit not barred. 

A decree was satisfied out of Court by pay- 
ment-The decree holder failed to certify the pay- 
ment to the Court as required by S. S58, CPC 
and the judgment debtor too failed to apply to 
the Court within the time limited. The decree- 
holder then applied to execute the decree, and 
the Court allowed him to realise the decree-amo- 
unt in execution overruling the objections of the 
judgment-debtor as made beyond time. The 
judgment-debtor then filed a suit for damages 
against the judgment-creditor for not certifying 
the payment to the Court. 


606.-0 PC S 47 of 1908=S 244-Adju8tment 
of decree out of Court— Instalment bond. 

Parties to a decree executed an instalment 
bofid adjustment of the decree. It 

t9 Ooijrt PTA- 5 


MeW.th 2 A. Ihe suit was maintainable and 
that neither S 244 nor S. 258 wa8> bar to it: 
(18 Mad 26=19 Mad 230, distinguished). 


Perl||ainl)i 04ay»B 


VcllayA Goundtn 
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(7) Separate nviit lien— Contd. 

Notes.— Fol 29 Mad ai2==i6 E L J 33/ 17 M 
L J 527; 30 All 46+«l9u8 W N 220«5 
A L J 476. Diat: 16 M L J 64. 

669 — 0 P 0 S 47a*S 344-tJaceTtififld adjust, 
znent of decree — S^^parate suit by judgment debt- 
ors to recover the property obtained by the 
decree-holder in execution of his decree— 

M obtained decree for possession and mesne 
profits against the plain tifi. They then made an 
akararnamah by which the defendant received his 
mesne profits plus Rs 168 and relinquished ^ of 
the property in favour of the plaintiffs. And the 
remaining half of the property was sold to the 
judgment-debtor. The heirs of the decree-holder 
applied for the execution of the decree and inspite 
of the juderment-debtor’s objection that the de- 
cree was satisfied, obtained possession of tbe 
properly. The iudgment-debto’*' brought a regu- 
lar suit for a declaration of title to as well as 
for the recovery of possession of the property. 
The defendants contended that under s 214 C P 
Code no separate suit will lie. HelS—\h^t sueh a 
suit was maintainable and that S 244 C P C )de 
is not a bar to it. (31 Cal 437 distinguished). 

Is war Chandra Dutt v H«ris Chandra Dult 
25 ('ale 718: 2 C W N 247. 

Notes.— Ref 31 Cd 480. 

670.— C P.O. S 47*= (1582) S 24i— Agreement 
to share costs. 

D and H obtained a decree against S. and L 
on an award. The decree directed defendants to 
pay plaintiff’s costs. In execution L alleged 
that the award had been filed with his cons^^nt, 
and that before the proceedings filing it eommen- 
ced, D and H had enteied into an agreement with 
him that no such costs as the Court would award 
should be recovered from him; and that if tbe 
whole of tbe costs should not be recovered from 
S then the deficit should be borne by D and H 
and himself half and half. 

M 0 IA that the existence and validity of such 
an agref^ment as the above ought to be determi- 
ned in execution under sec 244 of the Civil Pro- 
c^ure Code and not by a separate suit. 

Laldass v. Kishoredas 1896 P J 534= 

22 Bom 463. 

Notes.— Dist 29 Cal 810 Bef 31 C%1 480; 31 
Mad 467^18 M L J 642. J}m V%] 11% 

IT 0 . 0 . JH 
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(7) S parate umt lien — Contd, 

671. -0 P 0 S 47 of 1908 »S 244-Separate 
suit— adjustment not certified— Agreement not to 
execute a decree— Judgment-debtor’s suit to stay 
execution- C PCS 258. 

In 1887 a decree was satisfied out of C^urt, 
but the satisfaction was not certified to 
the court. -In 1810 the defendant applied 
for further execution of decree. Plaintiff 
brought suit for declaration that the defen- 
dant had no right ro ex?*cate the deciee and for 
an injunction The defendant contended that s 
244 bars tbe suit. Held that b 244 is not limited 
by s 358 and tha<- th« suit was not maintainable, 
that where a decree is satisfied by an agreement 
out of Court and such agreement is not satisfied 
to the C'Hirt, a subsequent suit on tbe agreement 
is not maintainable if tue object of the suit is 
to restrain t,hedecree-h >Her from executing the 
decree in contravention of the agreement, 

Azizan v Matuk Lai Sahu 21 Cal 437. 

Notes.— Ap- 22 Bom 463 F B; 8 C W N 395; 

31 Pal 480. Dist. 2o Cal 718;23 Bom 894. 

Ref: 20 All 254. 

672- CPC S. 47 of 1908 = S. 24i-Suit to 
set aside a sale on the ground of an adjustment 
of the decree out of Court— Adjustment not certi- 
fied— Civil Procedure Code (1882,) s. 258.— 

JTeld^ that no s* parate suit would lie to set 
aside a sale held in execution of a decree on the 
ground that the decree had been adjusted out of 
Court when m fact no such adjus’i^ment of decree 
had been certified in the manner provided by s. 
258 of the C >de ot C'vil Procedure. (3 All 538, 1.3 
I All .3.39. distinguished. 9Cd: 788, and 14 Cal 
.•»76 not followed 19 Cal; 63..; 21 Cd;4,37, and 
15 Ead, 302, riferred to } Jaikaran Bhnrti v 
R .ghuoath Smgh. 20 All 254 

Notes -Ref: 8 C W N 395: 31 Cal 480. 

673 — • i PCS 47 of 1908=8 244 of 1882.— 
Agreement not tu execute decree— Breach of oon- 
tract-Suit to recover damages. 

The provisions of s. 244 of the Civil Procedure 
C xle are no bar to suit to r6cov(‘r damages for 
breach of a contract not to execute a decree. 

Hanmaiit Santaya Prabhu v Subb^bliAt 

28 Bom B94. 

674.— 0 PCS 47 of 1908 «1882, S.g44.— 
Question as to adjustmepf ^)etwee|i 

tfelrd iwif . 
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(7) beparate suit Im—CoM. 

Certain immov<^able property having been at- 
tached m exeeauou ol a deciee ier motn^y, dated 
in 1879, directing iht* sale ol suoh pioperly, T, 
who had purcnased aacn property III iHbO, objec- 
ted to the attachmeDt. His objt-ctiou having 
been disallowed, hf sued to establish his ngiit to 
the property and lor the leinuval ot the atiach- 
ment, HecUimed on The gruuud amongst otheis, 
that the decree oi lt/.f had been wholly adjuMi-d. 
The alleged ad justtu eat had not beeu ceitihtd 
undei s. 258 ot the Oivd Fmceduie Code. i/eZd 
that the provisions ot that section did not debai 
theCourib tiying the suit irom dereimiuing, as 
between iT and the decnee- holder, whether the 
decree ot ih79 had been adjusted or not All, 
6ii3, and 3 All 638, tollowed.) Tegh v. 

Amin Cliaad 5 Ail 269. 

Notes:— Dist 10 Bom 165. 

675.— C P 0 S. 47 = S. 24t^ of 1 882.— Adjust - 
ment of decree — Suit to recover instalments due 
under a mortgage msde in adjustment of a decree. 

A suit will not he to enforce an uncdtified 
agreement of adjustment tia dr cite agains.t a 
judgment-debtor, the coTisKbiaiiou iur which 
that it shall operate in ssi iHfaction of the d(( rM , 
as there is m i hat case nc'cunsideiaiion w’hich the 
C 3 int can recognize, and therefoie no valid con- 
sideration for the judgment debtor’s agieement. 
The plaintitf was the assignee of .n dtciee obtain- 
ed by one 0 K against the deiendants on the 5ih 
May By that decree 0 A” Wits dtclarfd <m- 
titled to recover Es 9,1)61-6 6, wul. inleu&t at nine 
per cent from the d leMdaiit*>; and payment vvas 
ordered to be made to him of the a^id sum by 
weekly mstalmenis of Rs aOO. lu oidei to secure 
the payment of the said lubt.ilmeuts, the deten 
dants were required to execute a mortgage to 0 
K oi certain property with power to him to sell 
the same, and to execute the decree for the whole 
amount in case of default tor six months. 0 K 
assigned the decree to the plaintiff in the present 
suit and subsequently to the assignment {viz, on 
the 21st July 188*1 j the difendants executed to 
the plaiiitiJf the m^htga^^e on which the present, 
suit was brought. The mortgage detd, after reci- 
ting the above facts, stated that the defendants 
bad agreed to satisfy the amount of the decree, 
^ |ind it contan cd a covenant by the defendants 
^ that they would pay Bs 9,m i -6*6 with interest at 
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(7) Separate suit lies— Oontd. 
six per cent by monthly instalments of R400 
from the 2ist August 1883. The mortgage, there- 
fore differed fiom ^ he decree both with regard 
to the instalments and the rate ot interest. The 
plaintiff sued to recover the sum of Ks 4,207. 
being the amount of instalments due to him un- 
der the said moitgage. IJeld that the suit would 
not lie, as the mortgage was an adjustment of 
the decree, and had not been certified to the 
Couit, as uqiiied by b 268 of the C P 0. 

Abdui Rahiman v Khoja Khaki Aruth 
ruth. 11 Bom 6. 

Notes:— Ap 11 Bom 724. Fol 11 Mad 460. 
JJist 15 0^1 187 Ref: 20 Cal 32;21 Oal 437: 
12Bomi)35; 13 Bom 171; zl Bom 122; 
22 Bom 463 F B; 31 Cal 480; SOWN 
395. 

676- C P C~S. 47 = S. 244 of 1882. 

A Couit, sanctioning an agreement to give 
time to a judgment debtor, or recoiding an ad- 
justment ot a judgment-debt, is executing the 
decree. Rangji Kashiram v Bhaiji Harjivan. 

iFJ 1886, 151=11 Bom 57. 

Notes:— Ap: 18 All 129; 5 M L J 140; lb 
Mad 26. Fol: 7C WN 172. 

(75) Sati&l ction or part satisfaction out 
of Court, blit not certified. 

677- CPCfe 47 of 1908 = S. 244.— Subse- 
quent execution of decree for full amount 
— Suit for money previously paid— Civil 
Procedure Code Act (Xof 1 877), s 258— Limitation 
Act rXV ot 1877;, sob, 11, Art 161. 

A suit for the recovery of money paid to a judg- 
menbci editor out of Court in satisfaction of a 
decree but not certified is barred by a. 244 (c) 
of Act X of 1 h77, and by the last paragraph of 
8. 258 as amendedjby Act Xll of 1879. 

Patankar v Devji. 6 Bom 146. 

Notes.— Over 11 6 F B, 734; Diss 7 All 

134 Not l^o]; q Cil 7«8;10 Cal 354. Disap 
15 Cal 187. Fol; 30 Bom 156. Ref; 10 Bom 
288: 22 Bom 463 F B. 

(76) Part satisfaction of decree out 
of Court. 

678^ C P ^ 8 47of 1908=8.244— Part satis, 
faction out|of Court— Separate BUit^ 
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(7) Separate suit lim'—Contd. 

S. 244 cl. [c] of Act X ot 1877 does notallow 
the question as to part satisfaction of a decree to 
be raised in a separate suit. That section applies 
to parties or their representatives. But a plain 
tiff cannot on that ground alone evade the ap- 
plication of the section by adding an unnecessary 
party. Kristo MoMnee Dossee v Kali pro* 
aonno Gbose. 8 Cal 409. 

Notes:— Appl: H Cal 809 F B: Con: 11 Bom 
318. Eef 18 All 195; 26 Bom 437; 26 Mad 
686 F B. 

679.--C P C S. 47 of 1908 = S ^i4 of 3882— 
Suit to recover money paid-C^vil Procedure Code 
1877, 8 268. 

In 1879 a iudgment-debtor paid Bs 100 to S, 
who promis'^d to pay the same to the judgment- 
creditor and to get thelat*terto certify satisfaction 
of the decree to the Court. The money waS paid to 
the judgment-creditor, who not only did not cer- 
tify satisfaetion of the deciee, but executed it and 
again collected the amount from the judgment- 
debtor. following 5 Mad 397, that the piovi- 

aions of the Code of Ci-’il Procedure, 1877 { prior 
to amendment), did not debar the judement- 
debtor from suing either iS on his expless pro- 
mise or the judgment creditor to recover the am- 
ount paid by b to the latter. Musutti v Shek- 
hafaxi. 6 Mad; 41* 

Notes:— Fol 10 Cal 354.Dist 16 M L J 54. Kef 
13 Mad 128; 6 Mad ^-5; 11 Bom 6 F B; 15 
Bom 370. 

680 — C P C S. 47 of IP 8 = S. 244— Question 
as to satisfaction of decree between tranbfeiee of 
decree and judgment-debtor- Civil Proceduie 
Code 8. 268. 

On an application for execution of a decree 
being presented by a transferee d 'cree— holder, 
the judgment-debtor opposed, alleging in his 
petition that he had transferrtd ceitain immove- 
able property to the petitioner in consideration 
of hiR paying the judgment debt to the original 
decree -holder and that the petitioner had dischar- 
ged the debt, but subsequently having got the 
decree transferred to himself instead of entering 
up satisfaction of the decree fraudulently applied 
,for execution, Satisfaction bad not been 
Wtered tip under e* 2^ CivU Procedure Code, 
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(7) Separate suit li^s-^Contd. 

Held :hat there must be an inquiry into the 
truth of the judgment — debtor’s allegations 
and if proved the petition for execution 
must be dismissed and fur»,her that s .958 Civil 
Procedure Cod *, was inapplicable to the present 
c<ise since thar section npplms only to the case 
of painos who s and in the relati m of judgment- 
dehtoi and judgmeut-ci editor at the date of the 
iranhaction. 

Rama Ayyan v Srcenvivasa Pattai* 

19 Mad 230; 

Notes.— Dist 21 Mad 409. 

68t— crcs 47=S2{^of 1882— Execution- 
Agieemeni not to execute a decree— Suit to res- 
train execution — Ci'ni Pioccdur»- Code, Sec. 244 — 
Kes iudicat\ ---“gref^meut not to execute regarded 
as satisfaction i f deciee —Civil Procedure Code, 
rtecs. 257 A, 258, & 373. 

Muknnd and Antaji were paitners, and as 
«uch were indebted to Hardas, Antaji died, and 
bulrisi-quently the debt was settled between 
irlmd^s on one side and Muknnd and Antaji’s 
widow, as guardian of her minor sons, on the 
othei. Foi a moiety of the debt a bond was 
passed by Mukund to Hindis and for the other 
moieiy by tho widow of A^ntaii. Haridas filed a 
amt against Mukund and got a decree, which 
was satisftid. Haridas then sued the widow on 
iier bond Tne Couit allowed her objection that 
she was not competent to give a bond binding her 
sous peioonally and of its own accoul made Mu- 
kmid a defendant, and passed a decree against Mu- 
kund and Autaji’s estate, Haiirlas assigned this 
decree to Kami* hand t a who applud lor execu- 
tion agams Mukund. Mnkuud thereupon filed 
this suit agaiiis. Handas and Hamcbandra pray- 
ing for an injunction against the execution of 
the said deciee and for damages against Haridas. 
He alleged that during the pendeucy of the suit 
m which the said decree had been parsed, Hari- 
das had agreed that he would not obtain a decree 
against- him, and that, if such a decree were passed, 
he would not execute it. The Lower Appeal 
Court lejictul th* plaint holding (I) that as 
between the plaintiff Mukund and the defendant 
Riuichandiii the question in issue was res judi* 
caia^ and (2) that there was no cause of action 
against the defendant Haridas. On appeal to the 
High Uourt. 

that| as between Mukund and 
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(7) beparate suit ii< s- Contd, 
Chandra, the «uit was not res judicata. The al* 
leged agreement by its very terms provided for 
the event of the decree being passed, and was 
only intended to prevent its being executed, 
fll Bom 708. distinguished J It having been 
urged that the question was one which could be 
decided in execution, and that under Sec 244 
oE the Civil Procedure Code tne present suit 
would not lie. 

Heldf that the words relating to execution in 
Sec 244 must be restric* ed to “ the contents 
of the order made or to how far it lias been 
carried out,” and di) not, thetefore, include an 
agreeoiHtic not to execute i he decree. It being 
further contended *‘bat the agreement raised a 
question as to the “ saiisiaction” of the decree, 
and was, therefore, void without the sanction of 
the Court. 

Seld^ that the satisfaction contemplated by 
Sac. 244 must have arisen out of some transaction 
between the parties subsequent to the decree. 

Mukund Harshet v Haridas Khemji 
P J 1892 P 29; 17 Bom 28 

Notes:— Dist: 21 Cal 437; 22 Bom 2^7 ; 46Z 
F B. B^l; 6 0 W N 796*. Eel: 6 M LJ 140. 

682—0 P C Ss. 47 = S 244 of 18''2. 

Decree — Uncertified adjustment-Separate suit 
for declaration. 

Ho suit will lie for a declaration that a decree 
has been satisfied by private agreement. 


CPC (t908)-S.47=cl882,S.244)-C?on^rf 
(7) Separate suit lien- Contd, 
and the judgment-debtor securing some addi- 
tional benefit to the former does not become a 
pait of the decree by sanction of Court, but cap 
only be enforced in a separate suit. Without 
sanction ot Court such agreement is void and 
cannot be enforced either m execution or in a 
separate suit To hold that the section does not 
make it void for a separate suit is to defeat the 
very policy of the section which is intended to 
: protect 3udgment-debtors from being coerced by 
threat of execution proceedings to submit to un- 
conscionable extortion bj the decree-holders and 
IS also opposed to the clear terms of the section. 
A sanctioned agreement to give time for the 
payment of the judgment debt operates as a stay 
of execution under S. 244. An agreement which 
aiijuhts the decree is enforceable in a separate 
suit, even though sanction has not been obtained 
if it does not secure the payment of any sum 
more than the amount payable under the decree. 
If the sanctioned agreement makesany sums pay- 
able towards the decree in any particular manner 
and payments are so made, such payment should 
be certified to the Court under S. 25^; otherwise 
such payments will not be recognised in subse- 
quent execution proceedings. The judgment-debtor 
can only sue for breach of contract if such pay- 
ments were not given credit for. An application 
for sanction under S, 257-A is not a step in aid of 
execution and cannot furnish a fresh starting 
point of limitation for execution. 

Venkatagiri Aiyar v Sadagopachariar 
14MLJ359. 


Fer Curiam 

The effect of S. 258 of 0 p C is to exclude 
proof of an uncertified agreement in execution 
proceWings, but not to limit ihe operation b. 
244 as to having a separate suit. Bairugultt v 
Venkayya. 15 Mad 302=2 M JL J 112: 

See also 21 Cal 437. 

Notes:— Fol: 21 Cal 437: 51 Cal 480; 8 C W 
N 3if5; 12 U W N 485. Bef: 20 All 264. 

(77) Sanction of Count— Absence of sanc- 
tion, effect of decree— Entry of satis- 
faction. 

683—0 EOS. 47«S, 2440 PfOCl^Ss. 267 
" A, 26g>-An a#^ffient beiw^ii to 




(78) Satisfaction of decree out of Court 

684— C P C Ss 47of 1908=S. 244 of 1882. 
Civil Procedure Code, 1877. s. 258.— Suit for 
damages against decree-holder for execution of 
decree after satisfaction — 

A decree-holder who although he has settled 
with his judgment-debtor out of Court, yet never- 
theless sues out execution sgainst him, will be 
liable to an action f damages at the hands of 
the judgment-debtor. Ss. 244 and 2&8 of ActX 
1877 have made no change in the law in this 
respect. Guni Khan v Kconjo Behary Seih 

3CLR.,4^4. 

JffoteiB.— .Ajit » qal 788;, 7 AH IM. Vm M 
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(6) Separate suit lies — Cojttd, 

(79) Money paid in satisfaction of decree 

out of Court 

685— 0 PC S. 47 of 1908=15. 2 t4-Oivil Proce- 
dure Code (Via of 1859), s. 206 

N, having obtained a decree in a suit against 
K, requested him to discharge certain sums due 
on outstanding bonds which N had given to third 
parties, promising to credit the sums so paid to 
the amount due under the aforeflaid decree. A 
paid as requested, but N took out execution in 
fall of the decree; and the Court refused to recog- 
nize the payments made by K out of Court. 
In a suit by K for the money paid as aforesaid, — 
Meld that the payments not having been made 
directly in adj ustment of a decree, the suit was 
not barred within the rule laid down in 3 Madl88. 

Kuulii Moidiu Kutti v Ramen Unni. 

1 Mad 203. 

(80) Value of elephant accepted in satis- 
faction of decree, hut not delivered. 

686— C P 0 S. 47=S 244 of 1882.Separate suit. 

The plaintiH held a decree against the defen- 
dants, and agreed to take an elephant in satis- 
faction, the defendants promising, if satisfaction 
were entered up, to be responsible for the value 
of the elephant, should it be claimed and recover- 
ed by any other peison. It was so claimed and 
recovered, and the plaintifE fsued for its value. 
MHd that the suit was not barred by s. 11 of Act 
XXIII of 1861. Muthra Chowdry v Sheoru- 
ttun Mull 6 N W 126. 

(81) Failure to apply within time-Right to 
maintain a suit not affected— Execution 
salc-0nincumh<»red property sold— Pre- 
sumption. 

687— O.P. 0. 8. 47 ; 0, 21, r 95 = (1982 88.244, 
818)— Where 6 annas of a judgment-debtor’s pro- 
perty were incumbered and nearly 4 annas were 
not incumbered and four annas were sold in exe- 
cution of a simple money decree, held that the 
ipeumbered 4 annas must be presumed to have 
been sold. The presumption is in favour of the 
auction purchaser having bought unincumbered 
property so far as it is possible for him tordo so 

MeU further that the fact that the auction 
purdhasers failed to apply within time to be mt 
in poteeesiou under section 318 of the Civil Pro^ 
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(7) Separate suit lies— 
cedure Code, does not deprive them of their right 
to bring a regular suit. Sheo Narain v Nur- 
muhammad 29 All 463=4 A L J 434. 

Notes:— Over: 81 All F B. = 6 A L J 71 = 

5 M L T 185 = 1 Ini oas. 4i6. Reversed 6 A 
L J 20=50 All 72 = 1908 W N 12. 

8. SEPARATE SUIT BARRED. 

(1) Qucstionrclating to the execution of 

decree. 

688— C. P. 0. S. 47= (0. 0. S. 244)-Separate 
suit. 

Meld^ that a party professing to be injured in 
any way by an execution proceeding is not enti- 
♦^led to obtain relief by a separate suit, if he has 
not availed himself of a remedy open to him 
under Section 244. Gurbachan Singh v Ram 
Sahai. 8PR1902. 

(2) No bar to suit on unsatisfied order of in- 

solvent— Court for costs. 

689- C. P. C. S. 47 = S. 244 of 188^.5 

S. 244, 0. P. 0., is no bar to a suit on an 
unsatisfied order in insolvency for payment of 
costa. Annoda Prasad Bannerjee v Nobo 
KishoreRoy 1904, 9 C W N 952 at 955= 

33 Cal 560. 

(3) Question as to title raised and decided 

in execution proceedings. 

690.-C PCS. 47=S. 2^4 of 1882. 

The question that ought to have been taken 
in execution proceedings cannot be taken in a 
seperate suit. Nimba v. Sitaram Parji 

Desppande. P J flSSS) 67=10 Bom 468. 

Notes.— Ap: 16 Cal 603. Fol; 16 Oal 1. Dist.- 
11 All 74. Ref: 1.5 Cal 437 ; 17 Mad 399; 23 
Bom 237; 8 All 626; 13 All 74. 

(4) Suit brought under circumstances where 
the proper remedy was by application 

under S. 244 — Plaint may be treated as 
application. 

691-C. P. 0. S. 47=S. 244 of 1882. 

Meld that in a suit by judgment-debtors to 
have a sale in execution of a decree set aside 
under circumstances in which their proper reme- 
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(8) Separate stiit barred — Contd,* 
dy was by an application under s. 54:4 of the Oode 
of Civil Procedure, the plaint may be treated as 
an application under s. 244 of the Code of Civil 
Procedure.(22 Cal, 4=85) followed. (22 Mad , 347) 
referred to. Jhamman Lai v Kcwal Ram. 

19 W N 219; 22 All 121. 

Notes.-Not Fol: 5 Bom L R 1036. Fol: 28 
Mad 64. Ref: 32 Mad 426. 

692- -.0 PCS. 47=0882) Civil Procedure Code 
(Act XIY of 1882), s. 244. 

Where a plaint is barred under section 244 0 
p C, it may be treated as an execution applica- 
tion under that section. Poonithoth Ammalu 
Amma v Othalakattil T Mnmmi Kutti 
7 M L T 428 =6 Ind Cas 776. 

(5) Loss or destruction of decree— 

Regular suit 

693— C P. C. S. 47«S. 244 of 1882. 

A decree passed for money was lost or destroy- 
ed ; the decree-holder, on suing out execution, 
was referred to a regular suit. Held thet the exis- 
tence of the decree and of its terms might have 

been enquired into in the execution department, 
‘and that the order of the Court, to which applica- 
tion for execution was made, could not confer 
iurisdiction on a Court to entertain such a suit. 
Ranject v Chooticc LalL 1 Agra 78. 

(6) Error of procedure— Jurisdiction. 

694-C. S* 47 = S, 244— bame Court. 

A sued B aud others for the foreclosure of 
mortgage of certain lauds. It was decided that B 
was not liable and was therefore entitled to bp 
discharged. Bat the decree was not drawn up in 
accordance with the judgment and the claim was 
decreed against B whose lands were delivered in 
execution to A, B then applied to the Court to 
correct the decree and his name was struck off 
entirely. B now sued to recover possession of his 
lands on the ground that possession had been 
given in execution. Held on second appeal that as 
the suit was instituted in the same Court which 
would have bad to determine the matter in the 
execution department, there was at most only an 
error of procedure and no exercise of jurisdiction 
'by the Court which it did not possess and that 
tection 244 Civil Procedure Code does not bar the 
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(8) Separate suit h^vreA—Contd, 
suit. (14 Cal 606 approved). Sadaram V 

Dhatiurjoy 8 C P L R 3. 

(7) Illegal acts done in executing order 

-Question in exccution-Jewels taken 

but not mentioned in attachment. 

695- C P C. S.47=(1882 s.244)— Bar -Break- 
ing open almyrah. 

A claim by a judgment-debtor that the de- 
cree-holder in executing decree by attachment of 
the former’s moveable property caused certain 
almyrahs to be broken and took away jewels with- 
out mentioning the same in the attachment list 
and without crediting the same for the decretal 
amount is one falling under S. 214, 0 P 0, and 
must be determined only by the Court executing 
the decree. 

Krishnamurthy Aiyar v Nareyanswamy 
Aiyar 14 M L J 295, 

(8) Suit to recover money wrongly 
realized— Not maintainable. 

696— 0 P C 8. 47 of (1908)=s. 244 of (1882). 

This was a suit to recover certain money which 
had been deposited in Court to the credit of 
the plaintiff, but which money the defendants 
had got attached and paid to them in the execu- 
tion of a decree which the defendants held against 
the present plaintiffs. The iplaintiff alleged 
that he had been specially exempted from the 
operation of the decree held by the defendants. 
Held that the suit was a suit brought by a judg- 
ment-debtor to recover money alleged to have 
been w’ongly realized from him by execution of 
a decree in a suit to which he was a party and 
was therefore not maintainable under s. 244 of 
Act X of 1877. (2 All, 61) Ramapat Misr v 
Kalarath Pandey. 1 W N 79. 

(9) Irregularities in the execution of 
revised decree affecting parties 

to the original dcorec. 

697— C PCS. 47, 0. 21 r. 90= 0 P 0 ss 244, 
311— Partial review, effect of. 

A decree for sale of certain items of property 
was made against twelve defendants, of whom 
the 12th defendant was in possession of item 6 
of the properties ordered to be sold- Subseqh^ntlj 
the 11th defendant applied im a review i^/ 
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(8) Separate suit barred 
Court passed a revised decr'^e so far as he was 
concerned. The dpcree-holder then executed that 
portion of the original decree not affeoted by 
the review, and in the course of that execution 
certain irregularities were committed which pre- 
judiced the 12th defendant in the sale of item 
6. In a suit by the 12th defendant for setting 
aside the sale on the ground of material irregulari- 
ties. 

Meld', that the review did not nullify the old 
decree; but that must be taken to have added 
certain amendments though the two decrees may 
be on separate pieces of paper; and 

That, consequently, the matter wan one which 
ought to be enquired into in execution under Ss. 
244 and Hll, Civil Procedure Code, and that no 
separate suit lay, 

Manakkal Bhattathiripad v Matiakkal Damo- 
daran, 8MLJ115 

(10) Land wrongly given to defendant in 

another suit. 

698 — 0 P 0 S. 47 = s. 244-— Separate suit. 

The plaintiff sued to recover ceitain land of 
which the defendant obtained possession in exe- 
cution of a decree in a former suit, in which the 
plaintiff was a defendant, although it was not 
part of the land mentioned in the plaint or decree 
in the former suit. Hpld that the plaintiff’s suit 
couM not be maintained, and that his only reme- 
dy for the wrongful dispossession was a proceed- 
ing under s. 11, Act XXIU of 1861. Muttu- 
velu Pillai v Vithilinga Pillai 
5 Mad H C R 185 

Notes: — Pol 23 Mad 56. Ref: 12 Bom 449; 6 
0 L J 627 

(11) Question whether lands were inclu- 

ded in decree. 

899—0 ? 0 S. 47 = S. 244 of 1882. 

In 1863 defendant’s father obtained a decree 
for partition against plaintiff’s father and others. 
An application for execution made in 
1861 was finally disposed of in 1882, when defen- 
dant. No. 2 was put in possession of th<^ land in 
dispute as comprised in the share decreed to his 
father. An application then made by plaintiff for 
the restoration of the land, on the ground that it 
was not included in the decree passed in favour 
of defeudantfs father was rejected. that a 
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(8) Separate suit barred— 
separate suit brought by plaintiff to recover pos- 
session of the land, was barred by s. 244 of Act 
X of 1877. (8. 387 of Act Vlll of 18.69 and s. 6 of 
Act I of 1868 discussed.^ Raghunath Ganesh 
Godbolev Mulna Amad. 

P J 1888; 39 = 12 Bom 449. 

Notes:— Fol; 15 Bom 177; 18 Bom 46. 

(12) Suit for property wrongly taken 
in execution of decree— Right of 
suit-Question of jurisdiction. 

700 - 0 P C S.47=S. 244 of 1883. 

By s 244 C P Code 1882 a separate suit will 
not lie to recover lands taken by the decree-holder 
through the officer of the Court in excess of the 
terms of the decree. 12 B L R 201 Referred to. 

B»it when the suit is filed in a court 
having jurisdiction to execute the decree, 
the plaint may be regarded as an application 
to determine whether the lands are covered 
by the decree m the suit does not fail for 
jurisdiction. (19 W R 90 and 14 Cal 605 referred 
to and followed ) Held also that in such a case it 
is incumbent upon the defendant to raise the plea 
of jurisdiction in the court of first instance, the 
question being not a pure question of land but a 
question which would depend upon facts. 

Bipu Mahata v Shyama Churn Khawas 
22 Cal 433 

Notes:— Dist: 5 Bom L R 1036. Pol 22 Mad 
347; 22 All 121. Ref 32 Mad 426; 22 Mad 
494; 9 M L J 37; 18 All 106; 22 All 376; 
8 0 W N 49; 28 Mad 64: 6 C L J 328; 8 
CL J 20 

(13) Suit against auction purchaser to set 

aside sale- Barred except in execu- 
tion proceedings. 

701- C PCS. 47=(1882 S. 244) 

It is well settled that, as between the judg- 
ment-debtor and the decree-holder, an objection 
to the sale in execution can only be taken in exe- 
cution under S. 244 0 P 0. A suit against an auc- 
tion purchaser is not maintainablp, as S. t44 is a 
bar to set aside the sale except in a proceeding 
between the parties. 

Where the decree is a mortgage- decree the 
purchaser in execution will be the representative 
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(8) Separate suit barred— 

of the judgment debtor. But in case of a money- 
decree a stranger purchafling the property obtains 
the rights of the judgment-debtor^xn the property 
bat is not the representative even of the judg* 
ment-debtors, still less can he be the representa- 
tive of the decree-holder. Nadamuni Narayana 
Iyengar v Veerabhadra Pillai, 

8 Ind Cas 429. 


(14) Claim to set aside sale as wrongly 
made. 

702—0 P C S.47 of 1908 ==B. 244.- Decree for 
sale of I«nd — Objections by representative of de- 
ceased judgment-debtor in hia own right disallow- 
ed— Order reversed on appeal — Claim under s. 
878 rejected. 

S mortgaged four properties to M, M obtained 
a decree against S ordering the sale of the proper- 
ties. S died, and K was brought in as his represen- 
tative nnder s 214 of the Code of Civil Procedure. 
M applied for execution against the four proper- 
ties a« assets of S. K objected to the sale of three 
properties on ground of one being Ms own acqui- 
sition and two remaining being tarwad property. 
The District Munsif investigated these questions 
under s 244 of the Code of Civil Procedure, and 
directed that execution should proceed against 
all four properties. The District Judge on appeal 
reversed the decision saying that the Munsif had 
ao power to decide the point and that the proper 
coarse for the judgment-creditor was to attach 
the properties and for the appellant to make a 
claim under s 278. Eventually the properties were 
attached and sold and bought by the fifth res- 
pondent. Plaintiff brought a suit to concel the sale. 
X thereupon brought a suit to cancel the sales. 
BeU that by virtue of s. 244 of the Code of 
Civil Procedure, the suit wodd not lie. 

Kuriyali v Mayan 7 Mad 255. 

Notes;— Ap: 16 Cal 1; 601; 19 Oal 683 P C. 
Pol; 23 Mad 161; 19 Bom H28, 2S Bom 
237. Con. 10 Mad 117 Expl: 16 M L J 
645; [P»01] WN 61; 26 All 447P B. Dist 
19ML J4?0t Eef: 16 Oal 477; U Mad 413; 
17 Mad399;23 Mad 195 P B; 23 Bom 463; 
F B 25 Bom 631 ; 8 All 636; 9 All 605; 80 
||adt6ilil^ad4f9j 


CPC (1908) S.47=(1882 S.2U)-Gonid. 

(8) Separate suit hBrrtd^Cmid. 

(15) Claim to have sale set aside as being 
under barred decree. 

703- 0 P O S. 47 of 1908=*s; 244— Separata 
suit. 

A separate suit will not lie to have set aside a 
sale made m execution of decree barred at the 
time of execution; the invalidity should be declar- 
ed in proceedings in execution as provided in 
II, Act XXiii of 1861. Nojabut Ali Chowdhry 
V Moha Busseeroollah Chowdhry. 

IIB LR42: 20 W R 

See Golam Asgar v Lakhman Debi. 

5BLR6«: IS W R 273. 

and Zameer Sirdar v Asseemooddeen 
Sirdar. 23 W R 257. 

Urdub Churn Debta v Sookdeb Debta. 

24 WR45. 

(16) Claim to have sale set aside as 
fraudulent. 

704- CPC S 47 of 1908=S. 244 -Sait by 
judgment-debtor against judgment-creditor and 
purchaser to set aside fraudulent sale. 

A judgment-debtor who claims to have a sale 
of his land set aside on the ground of fraud com- 
mitted by the judgment-creditor, who procured a 
sale without ad ^ertis-^ment, and purchased the 
property without leave Of the Court, is debarred 
from bringing a suit to set aside the sale, inas- 
much as the question is one arising between the 
parties to the suit and relates to the execution of 
the decree within the meaning of s 24t of the 
Code of Civil Procedure, 1877. Viraraghava 
Ayyangap v Venkata Chapyar. 5 Mad 217. 

(17) Suit to set aside sale on ground of 
fraud. 

705- CP C-S. 47=S.244 of 1882 and 89 T 
P Act— Decree nisi not absolute— Ss. 311 and 312 
0 P Code. 

A mortgage-decree directed the sale of the 
mortgaged property in accordance with S. 88 ahd 
89 of T P Act. The judgment-debtor brought a 
suit to set aside the sale on the ground of fraud at 
the judgment-creditor in not making the due pio- 
damfltion of the sale. The defendant contended 
that until the decree absolute be made for the 
the right of the mortgagor to redeem^ oxi8%J ai^d 

liQS ”'*'”**'*** *^**^^^^*^* % 
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(8) Srptt^ate fttat barre'® — ^ 

Held — on th»^ aut liori<^y of *7 7/P, thesnif 

was not mamtHinahlp. An or<ltir of s)le in snob 

a oaso would ba nifHio*ai aufhoroy undo? a xi> 

T P Act evi^u if ihc did i ot take die fono 
of decree such as ts prescribed for a deoire*^" abRolnte 
in the ea^e i/f a mid f u' f >r ‘<d i-^nre* Siva 

Fepsa<| Maity v Nundo LtslI Kar M«hspat^^ 

18 Cal 189 

Notes:— Fol: 28 Oal 7? Bef: 25 ATad 2H F R; 

800 F B, L>isf.- Oal 031; 15 kUd 384. 

706~npC-S. 17 = S 244 of 1882»~Sdein 
execution of a d*‘ei'*e fir ajr<\afs rent— buit to 

set it aside on the ground of frau i — Uigbt to suit- 
C P Code s. 3ii. 

^ A and J? weee two ie2:istpred tenants of -i land- 
lord of whom B dieil G P m 1 E nn vetis 

& heirs who made no appbeitnm f >r the iniiration 
of their names m the landlord\ wbensta. ib^pufe 
arose as tt> rents an i A i>nl i% d Hite<l eertam 
amount in Court for lents. Tne l indloid bmught 
a s!iit for the a»Tears of r nt aar.iioa A and 0 i-'ni 
obtained an piH‘tG decree an. I in < x ‘onnon of 
the nnsatiHfiad p n r of the d eree pnielmsei tl>o 
bolding himself. A ind i7appl ed utwler 8 .8U 

to set aside the sale sUetSiHH tli it the decree was 
executed trauduleiitly thit sale }>roel imafion was 
suppressed, that the dcciee w->^ ino^pihlc of 
execution m the manner adopstd rhat it, Ci.uld be 
executed only ac'i lost the annunf d'^p sited in 
Court which wos qniie suilicu nt to sdisfy the 
decree in full. The applic itmn was ansuc'* Kssful, 
J., C, D and E institulMl >4110. toM { a^ide the sde 
Held -as regards A and C tt»e sun v\dl not be. 
Held di.B regaids D and E that tb* \ wer»* not par- 
ties to the rent suit oi Jhcisx cinnhi imcucJings 
hi Id therein and althougli as the heirs of a deem* 
sed tenant who had not gut their names r< d 

in the landl ird’-^ aheriRt tihe;j- might not be able 
to question the dcciej uhtairn d lor am aisof tent, 
they wc^re not thmeby piqclu icil fiom coot,«sting 
a sale on the ground that it had biHOi iiauduh nily 
obtained and that it wascompeunl to »hem, 
at any rate, to sue b'r a ihi. Ill Ml lull » hit the sjde 
ip question did not in any way aft. ct ihmr iig-ds. 
Ja^n Nath Gorai v Watson & Go 

israisii. 

Notes.— 0tet; 2i Cal 605. 1 Bom L U 743 

707-C PC 8 47i*t^. 244 of A8b3-.Bmt io have ^ 

tA a o. 


(K) SepuTite fell t J ari*e4 Contd» 
execution s*!*- ttf Inul «et asido —Purchaser at sale 
sought to bti set apide - Fiaiid, alit gation of. 

Wher^ questions aie riisid between the parties 
to a de(*reL* uditing U) iis ixecuuoji, discharge, or 
R disfcicti m, dir- f mfc ‘hu.^ the purchaser at a 
judicul Hale, Who iH no ptrty to tiie decree of 
which th<^ ( xivutioo li in q les^ion, is luleiested 
and cmccmei in theieaub, hi« never been held 
to prevent the appbctt on of 8 244 of the Civil 
Pioccduro <k)dc, limi mg ri,e disposal of these 
rua.itcrH to the Gouit ex cutmg the decree. 2 he 
pi untiffH, in a suit to have the judicial sale of a 
zamindti i set asi jo, -d d th At the dei'ree-hold- 
ec, in p irT Batts action of his decree, had received 
liom thorn and other c j shai<*rs, m thezammdari, 
inmr prop >»noimtc ^m >ajjts of the debt decreed, 
and ha'^ agioud t n it their shares should beexemp- 
led from the ex.‘cadon sde about to take place; 
(hat the sde to >k pUc , suhj mt to that ex<‘rapt. 
ion; ihat thedi^'u^e hoKl^r, however, with whom 
s infT'* of the co-sh irtuH an 1 the p irchasers collud- 
e<l, fiaululonrly hi<l th * Sile sc-t asiie, revived the 
attachment, andem^ed asfcmd sale, at which all 
fliC sh tri‘8 in the zimmdin were sold. Held tha^t 
the qu^shon, h( sid. s that the charge of fraud was 
riot sullicicntly spec die, Mas d< terminable, in 
viitue of 8. 24 I <.f 1 he Co ie of Pivil Procedure 
only by order of the Court executing the decree, 
Prosunno Kumsr Si^nial y Kali Das Sanyal 
19 Cal 683; L R 19 I A 166. 

Notes:— Fol: 1 C W K 65(1; 3 W y 6- 21 
('id 4 »7; 2> CA 175; 26 0*1 -<24; 539; 18 
Mad 459; 2aiecl .55, 22 All ,96: 109; ’ 23 
All 47S, (i G 5V N 2;u; 2t ^]| gg 
Bom 4 '9: 31 (\,l 4.so, 12 O’ VV K 485; n 
Bom L U aui). gq Mad 4.S7: 8 M B 

J 7; .31 All F B. Kx; 2 /iH 450. Ref; 
PI 0**! 910 P B; 24 (‘al F B; 473; 707; 
lluo4> W K li : 31 Cal 757 e oom L B 
69 ; 26 Ul 447. 4 OWN 639; 23 

Bum if 6 ; F B. 2.3 Born 237; 
1 B no li R 71, 2.“ B nn 631; 18 All 163; 
20 All 5f5t ; y5 Mad 529; 7 P VF N 59 J- 2I 
All *2 9; 8 \V \ 39 9 0 W N \Zi\ 27 

All 7(M'«2 A L J B? (•■^(lifOv W N 
5 P I. J 348; 4 tM F B; 3t Cal «43 F B; 9 
Bom 1. li t 6 ; U 0 W N 5f>3 F B; 17 'jyf 
L 3 B9 ; 9 B mi 1. H <5, If BJid 207; 80 
^ad5u7;30 Aai72:»p{'4il08; W N 12«,5 





1827 DESAl’s CENT. CIYIL DIGEST 1811-1912. 1828 


C.P.C.(1908>-S.47=(i882. S.244i-^> -tti. 

(8) Separate suit tvirred -CoaUh 
A L J 20; :i2 Uzd 429; i9 M L J -tOl; 

Cal 130; 6 A L J 71 F B. 

708— C P 0 S. 47 of 1903 2i», of 1882. 

Suit fot settincf aside a sale on the ground 
of fraud— When a third party is the auction 
purchaser. 

S. 244 does not allow a suit to sot a side an 
execution sale on tliegiotinl of fi mi 1 twen when 
the real or nominal Hne'ion — p nch^^er, is a 
person not a party to on^mnl suit (i9 Cal 

683; L E 19 I A 130 follwfd)* Ifcti Lai 

Chakerbutty V Russ ek le** 

26 Cd 32H, note H C W 39.5. 
Ram Narain Ti^wari v Snevr B‘ unjan Roy 

Cal 197 

Wemai Chand Kanji v Deno Nath Kanji. 

2 C W N 691. 

Notes: — 'Vppr: 6 Ml 417 F B. Fol: 23 Cd 
H24;27 AU 702=2 A L f tV.) -=(F 0 >) W 
N 102. Ref: 27 0an.7; 21 Ml 239; 

(1904) W N 61; 20 Ml 417; 5 l L J 528 

18) Public Demands Recovery Act ( I of 
1895) s. 10 Notic^*, no n service of, ef 
feet of— Sale nulHty-Suit ro set asule- 
If bars a suit to set a»4de a certi- 
ficate sde. 

709-CPCS. 47-LimUation Act ( XV of 
1877), Art. 12— Civil Prc'ceduve Cfd<^ (Act XiV 
of 1882), section 214, if bars a '^lit to set aside a 
certificate sale. — 

If a notice under section 1 0 of the Public 
Demands Recovery Act b*is not bten duly served 
the certificate is illegal and void, and the sale 
based thereon is a nullify. 

The person whose property has been sold 
without service of notice under section 10 is 
entitled to sue for recovery of possession within 
twelve years from the date of dispossession. 

Where by reason of omission to serve a notiee 
under section 10, there is en )p<tP Aooree and no 
legal sale a suit to set asido the s dc and to reco- 
ver possession of the prop' rty «'old is not barred 
by section 244. of the Civil Procedure < ode. 

Dasi V Abine^h Chan1**a Boac. 

^ C J 638, 


C. P.C.(1903)S.47= ia82,S.244)-0>«/i 

I (8j Separate suit barred-- 

Notes:-Eef: 11 0 W N 756 F B; 34 Oal 811 
F B; 6 C L J 696 F B. 

(19) Suit to set aside a sale iu execution 
of a certificate. 

710— r PCS. 47=0 P 0 (Act XiV of 1882) 
Sec. 244.— 

Under the Public Demands Recovery Act ( I 
of B, C as amended by Act I of 1897 B. C) 
section Pb flection 241 of the Code of Civil 
Procedure is applicable and bars a separate 
suit when the only grounds alleged for setting 
aside a ss.^ are irregularities not in the proced- 
inga anterior to decree or in the decree which 
is sought to b ‘ »>xecuted, but in the execution 
proceedings subs* quent to decree. 

Umed Ali Bhuya v Raj Laksbmi Dcbya. 
33 Cal 84 = !0 C W H li0=l C L J 538. 

Notes: -Dist: .32 CM 1130 = 1 C L .T 643. Not 
Fol; 34 ^’hl 787. B^oP 6 0 L J 555. Ref: 6 
C L J ol)6 P B; 235; 240 F B; 1 1 0 W N 
745; 34 Oal 811 B. Fol: 5 0 L J 565. 

(21) Irregular attachment and sale -Re- 
medy in execition— Suit to set aside sale 
not maintainable. 

7tt_0PCS. 47( = Civ. Pro. Code, 1882, s. 
240- 

Where a mortgage-deed was attached and sold 
as move.able property in execution of a decree, 
the qneg^-ion wss one arising be^^ween the parties 
to the suit, in which the decree was passed and 
relating to the execution of the decree within the 
meaning of s. 244 and a suit to set aside the sale 
was not maintainable. MT Janki v Sara- 
ngdhar. 7 C P L R 14. 

f 21) Decree for sale against Hindu father— 
Suit by son— Bale Carried out and con- 
firmed— Suit by mortgagor to set aside 
not maintainable. 

712—0 P G 8. 47 («s. 244, Civ. Pro. Code, 
18S3)— Injunction taken out to stay sale of IJ 
biswas.— 

Two person mottgaged their property (4 
was\ to appelUnts, who obtiiuad 

!jClj6 song tllB f 
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(H) Separate suit barred —Contd. 

exemption of their sbares. They obtained an 
injnnction for staying the sale with the exception 
of !:!■ hiswafi. But hihtoas were sold and sale 
confirmed. The claim of one of the sous was 
decreed and one huwas was exempted from sale, 
The mortgagors brought this suit to set aside the 
sale of ^ bisims held during <'he pendency of their 
sons’ snits. Tleld^ that the sale having been held 
tinder an order absolute, which was in full force 
tbe faet that the sale washelddiuing rhe pendency 
of a temporary injunction did not render the sde 
db initio void. HeLd^ fuither, that the remedy, 
if any, of the raortgagOi‘'-judgmenc-debto»s was 
by an application and not by a suit Himmat 
Singh V HtrdyaJ Singh. 2 A L J 694^. 

(22) Auction «ale setting aside of— Notice 
under s. 248, service of, object of— 

Objection not raised in first Court. 

718-0 P 0 S47; 0.2! rr 22, 90 = Ss. 244,218, 
311— Limitation Act (Act X of 1877;, Sch. 11, 
Arts. 11, 178. 

Where an auction-«5ale was impeached on the 
ground that the attachment was not properly le 
vied and the sale proclamation had not been 
served. 

Mpld^ that an application to set aside a sale, 
on the ground that a notice under 8 24S of tin* 
Civ. Pro. Code, 1882, had not been served, coull 
not be made under 8. .311 of the s^id Code, when 
the validity of the salQ we s not attacked on the 
ground that there was irregulariry in the publi- 
cation or coDviuct of the sale. As the queyfiim of 
the validity of the sale was a matter relating to the 
execution of the deeree and arose bf^tween the 
parties to the suit, +he appropn4te procedu e was 
not by way of suit to be brought within one yoar 
from the date of the sale, but by way of appb'ca. 
tion to be made under S. 244, and such application 
might be made within three years from the dab* 
of sale under Art. 178, Limitation Act. 

The object of the service of the notice under 
S. 248 of the Code is not merely to give the 
judgment-debtor an opportunity to show cause 
Why the decree should not be executed, but also 
to give an opportunity to satisfy it before execu- 
tion issues. 

W)iere the omission to take any objection as 
to th^mo%8ervice of notice upder S. 248 of the 
Oxiehasnot prejudiced the auction-purchaser, 


CPC (1908) S 47=(1882. S.2U-Gontd. 

(8) Separate suit barred— 

the appellate Courtis justified in entertaining 
the objection. 09d)) 11 0 L J489 Bef. Lakshmi 
Chani V Spish Chandra Roy. 13 C L J 162 
=9 Ind Cas 

(23) Ex cutiou on the ground that the real 
purehas* r« w *r8 the decree holders who 
had not obtained leave to bid— Proper 
remedy. 

71-^- CPC 47; 0 21. r. 72==(1882 Ss. 244, 
2^4) — Bar — Procedure— Suit to act aside sale in 
cxf'cution on the ground that the real purchasers 
wpre the deer *c-hnl({ers who had not obtained 
leive to bid — Proper remedy by application. 

The plaintiff sued to set aside a sale of certain 
property in execution of a decree against him on 
the grounds that, the sale proceedings had been 
secretly hr Might n D )ut without the knowledge of 
the plainiiff, and th it the certified auction. pur- 
chasf*rs were b'Miamidrrs for the decree-holders, 
who had not obtained permission to purchase, 
Hi^^d that under the above eircumstanoesthe plain.- 
tifi’s lomedy was not by suit, but by application 
under s. 2l4, and the last clause of S. 294 of the 
Code of C ” n Procedure, (rt Mad 2i7; 16 Mad 287; 

11 Bora fi-S; 22 Bmn 271; 1ft Mad 389, 10 Cal 767; 

1 7 C 1 760; in C d 634 and 26 C-il 324 ref to). 
Dupgi Kunwar v Balwant Singh. 

1901 AW N 175 = 23 All 478. 

(24) Suitby judgment-debtoip to set aside 

sale. 

715 C FC-nb0®)S 47 = S 544 of (1882) 

-- Fresh suit.- C ^il » rc(odnrc Code, s 244. 

A judgmcnt-d'ditor sued the decree holder for 
recovery of iiossesdon « f certain land which had 
been sold m <xeeu ion of the decree and to set 
aside the sale, on the ground that the land was 
not liable, und.‘r Fccfion 9 of ibe N.-W.P.Rent Act, 
to salo in execution of decree. Held, that the ques- 
tion at issue betwfcn the parties was clearly one 
vebting to < hr .^x ‘cation and satisfaction of the 
d^*cree, and that the suit was therefore barred by 
the provisions of spcfion 244 of the Civil Procedure 
C ide. Janki Singh v Afolak Singh. 6 AH 393. 

(25) Sale in exccution-Confipmation— Suit 

to set aside. 

416—0 P C— S.47 = (l883 a.244)_Bar. 
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( 8 > Separate suit bacred Con'd. j ( 8 j bepi^rate suit baired— 


Ano^M < h<)Ti to tin conluniat on ci ati exe- 
cution 8 ilf on tt e ground i h it a p»-titi n to SLt 
aside the sni Wo-s ( inipiotnis d t y ju l^mei t 
•debtor’s son witbonr nil uonty most t u ing:ed ni 
execution and a soper ttt «un to ii i of sale is 

barred by t:> iti 0 P (J » I A foil ), 

Adhap Singh v Sheo Ppased 
1902 A # N Id -24 AU209 

(26) Suit to set ^si Ic cettficate of sale 
on ground of in eg nUriiy- Barred. 

7l7_0.pr<.b 19= J P C,b. 241, applicabi- 
lity of. 

When the copy of the certifioato and the no- 
tice prescnhid under of Act 1 of 11^07(110^ 

are issued and d dy soj ved tho ceititicate has the 
force of a decree, and sc* 19 of Aot I of ls9)(P 
as amended by Act 1 tf Hikes t he p’’o 

Visions of sec 2 U of the t o le of thvil Pi )C« dnre 
applicable to proce< tlniKS for cnforc insf the certi 
ficate, which b irs a s paiate smt tnsets«ideft 
certifi* ate S 4 le on the groan i of iiiegaUrity,{b 0 
W N 131 Didt ). 

Art 12(b), sob U of the T mnHfnn Act applies 
to a suit to setaside such a eernh ate sale and the 
period of limitation is one yesr 

Barhsmdeo Narayiin Smgh V Btbi Resol 

Bandi. ICLJ 360 -=32 Tal 691. 

Kotcs —Doubt* ^2 Oal n80-l n B r ^2 2 P 

L I BOMt f 5 (’ L J 9h F V UC W X 
715 7ioF 6,0 0 6 J 240 Fb,UUl7S7, 
811 F B. 

(27) Judajmcnt-f’peditor buying without 
OaurFs permission— Vo s p nte suit by 

Judgment debior. 

718— OP C S 47 A inlgmcnt debtor 

whose prip^rfy his at a C nirt sd he n brought 
by thejilgmcnb ^reiitor wdhnit leivo of the 
Court eannob bring a s psrate g nr ^.s his c ise falls 
clearly under H 214 cecti m 2 »4 provides 
expr ssly a remedy by application Genu y 
Sakharam J89G P J 3<4S 

(28) Hegular suit to set aside summary 

order. 

719 CP 0 S 47=^. 214— Application in 
flnmmary suit 


A p^i«on wl o,in tho cimrse of executing a 
do(it(, Pal bfitfi r n I I »it of p is'^ession by an 
r ur hi s \i VUI of 1859, and who was 
coinp( Iltd to p> tie costs of that order, brought 
aicgil r suH f >r Its reversal and obtained a 
decree, won h wis sder t as to the costs of the 
snmmaT'^ < rd r in f ms q nmee of the plaintiff not 
having <1 nm de 1 rhjiin s distquenfly the plaintiff 
madt «n a,j f I ii i >0 m the summary suit that 
the cost-, c f tfi s m a iry or<Ur should he lepaid 
I I her Held t h it ine C<>mt had n > power to enter- 
tain \* u»uhr s H, \ t XXllT ,f 186! 

Toy boon v M.hmied Wajid. 2 CL R 504. 

(20) Smt to set aside order in execution of 
decree. 

720 C PC /S' 47 = 8 241 — Where the object 

< f the suit v\a8 tn s t asid ) oiders pas%d m the 
mi'.cell iri( ous d( p II tra utreKting to execution of 
dt*(re , -fit Id rhitsich suit wis untenable, s 11, 
Act XXUi ot I8<)l,h'iving distinctly prohibited all 
le nedy by pai ite suit in 1 the remedy provi- 
ded being an app i il fi mi the ord^ r corapl im d of, 

Amnt Koonwar v Luchmee Narain. 

1 Agra, 93. 

(30) Order cancelling an execution sale of 
land-Subseque t smt for possession 
brought by judgment debtor. 

721— -ore S 47 0 31, r 72 244,894) 

-Pmdus h>dL<!e hoh^r without leave— Re- 
ihlive-ym execution pioccc dings —Bars separate 
suit. 

Where a sale of property, m expcntion of a 
dan e, which is piiicha«ed 1 y and put in posses- 
sion the <hcr< ( loldfi, issftssKh at the m- 
Mance of t hi* lodgment (h bf or on the ground 
that he bad not obtained h^ve to bid* 

ITHd, 11 it the judgment debtor ig entitled to 
ledilivuy in till ixuution ptoceedings, and 

< an not raim‘n n a s( paiate suit Veeraraghaya 
Aiyangar V Venkata Chartar. 

IS Mad 287=3 M L J25. 

Notes* Fd 2) All 478 18 Hi^d 19 

Mad 29, M X. J Uh 3Bf4i ^ 

I 

A 

, 1 A r ‘M < 


1833 DESAl’s GEJTT CIVIL DIGEST 1811-1912. 1834 


CPC (DOS^S 47=fl8?2,S 244i-Cott^> | 

(8) Separate smt tJjrrcc! -•Con^d 
(31) Smt for c lation on the ground of 
fraud of a 8al#> h% 1 1 in execiiti >n f d decre*- 
— Proper reme ly by application 

722— CP 0 S 47==(lb83s 240 Bar-Exe 
cution of decree 

Certain judgment debtors brought a suit aga 
inst the decree hoUers and auf h '>n p mhasei 
for cancellation of a sale luli m rset uiion of i 
decree, upon the allegi nns »h it fch sal m qae 
stion had been brought abiut by fraud tin 
decree having m fact b cn, pievina^ly sati'-li <1 
Seld that suuha suic woul 1 not hi th plaintill ^ 
remedy being by applicitun und r S 244 cf 0 di- 
of C'vil Procedure. (L R ly 1 A IG , ii All hi), 
22 All 108, 2b Oal iJi aud 2o C tl ici to ) 
Mathura Das v Laclmati Ham. 

1902 AWN 43 = 24^ All 2S9 

Notes— K f R9H) W Nfll My Ml 147, 6 All 
101 , 447 F B. Fol W N (i9U7j 6 , 4 A L 
J142. 

(32j Attachment released on the ground 
of tarwad property —Suit f»r ciiiceUation 
of the order. 

723— CPC S 47 = 0882 8 2^4) -Bar 

A sued a k irua van , as k \ri x v i n f )r a dec ree 
and attached tarwad pr >p rty 1 1 ts ^ ation J he 
propeity wis releis d fc mi xtft i ne t on ncti 
tioii by defendants* \ h i <l f )j tin r jnc^ll i ion ni 
the order n leasing it Ci > n x r t m * t IJel 1 that 
the smt wns haired bj s 24*/, CPC Ka nal 
Kutty V Ibray 24? Wad b58 

Notes.— Ref 17 M L J ^77 R 1 43 Ma 1 2 5 

(33) Compromise for larg^ r amount than 
that claimed 

724#— CPC S 47ofl4)8 = S 244 of (18h2.) 

Held that the paities to a i lotion raiy enhrge 
by consent or compro nise the origin xl claim By 
consent of the pxTfeits and thf h ive ot tht Cmrfc 
an action mxy be amended to coi^'r an mca 
claim A suggestion was throve out that a Court 
having made a mistake m law may propciJy m an 
application for review reconsider its order. 
Mohibullah v Imami 7 W N 19, 9 All 229. 

Notes — Bef 17 M D .T 25S, 80 Mad 42k 


CPC (1903 S 47=(1882,S.244i-Coft«rf. 

♦ 8j Sep^raf' rtut barred Conld 

(34) Co' tr*ct supeisedii g decree 

725— CP C s 47 I y 08 -==8 244, Separate 
suit 

In the COT se of proceedings m execution of a 
^ cice by w n b a sjin|.le mortgage of immove- 
ible proptrty ?ias ei for ed the judgment debtor 
nade xi api 1 cjii m to the Court executing the 
lecite, d^t< i m Monl 1877 stating that the 
( ciee h id h t n pi n illy satisfie 1 by the sale of 
« p it ot tht mmtg)gfd prop ut\ , that the de- 
ree holder hid remured a poiuon of the decree^ 
i hs’'- the b 1 1 inee shoul I be p ud bj a certain date 
nd that a < ert un bank( r had given a note of 

I ind f r t he p lymeiit of interest on the balance 
at a ceitam lat ^ jbe lodgment debtor then sta- 
ged as lollows ‘ Ao long as the petitioner does 
uftpiy toe mot cy to the dtcree holder, <?, 
iinuig the t( im lix d d hove, —the banker shall 
Hv interest to th« d cn c hcld( r, the decree- 
u Kiel s I ill not have n >w to take out execut- 
ion within the k ud term, but a fuel the expiry 
ilK^reof he shall be at liberty to realize hia mo- 
ney tog ther with inieiest fiom the petitioner 
uid his pc ip rt y by I X outia£r the dt cree, except- 
ing the prop hol l<ill the propi ity mortgaged 

nd ituched under the deciee shall continue so 

II tgajred in I di i^h d, the dfciie hoi ler’s plea- 
1(1 i safHxf I iiiR ^gnatuie at the foot of this 
p tiuon sh jwing ti st he consents to it, the peti- 
n >T PI there £me pi ays t hat » he case may be struck 
olT impartially extcuKd ” Tbe decree-holder 
^ub^qjciuy sued the judgment debtor to re- 
c)\fr the b linee ■‘tthe decree, claiming under 
1 < iiriugi m Ilf set f rtli in the petition of April 
1^77, as a contra t superseding the decree Held, 
h virg regir I to t ic terms of thdt petition, that 
no new cout» n t hunei'^Lding the decree was eit- 
liei uitenled oj oil < ted and the suit was conse- 
4 lei tl} notimi itain)b{*-(8 All 781 distinguished; 

t Ml 2l0 S A Ni 5 of 1882 Weekly Notes, All 
1881, P, ^8, and t» Ml 16 followed) Makuad 
Ram V Makuiid Ram 

6 All, 228, 

Notes -Rtf 12 All 571. 

(35) Compipomise effected by fraud. 

726 — 0 P b S 47=b, 244 — Separate suit— 
Practice -Power of Court to vacate any judgment 
or order procured, by fraud. 




DIGEST 1811-1912 1836 


CPC C1908) SA1=(im2,S,2U}-Oontd. 

(8) Separate suit hkVved^ConM 

The plaintiff held two decrees against the de- 
fendant for Bs 5,490-1-6 and ap iied for execution. 
The defendant, by misrep’es'Ota^-ion, induced the 
plaintiff to receive Es 3,900 only m full satisfac- 
tion of those’de^rees and to withdiaw the applica- 
tion. The plaintiff, on discovert ns: the misrepre- 
Sfintation, brought this suit to recover the diftn*- 
ence. ffehitha.t the suit was banvd by s. 11 of 
^(»,t 2SXIII of 1861 (which cmresponds with s 
244 of Act X of 1877), the q i Mtion b twct^n the 
parties being a question relating to the cx^cutiou 
of a decree. It is always competent to any Oourt 
to vacate any judgment or order, if it be p>’ovo 1 
that such judgment- or order wrs obtamelby 
manifest fraud; and in the ense (,f onlers made 
in execution s 11 of iet XXill of l^61 excludes 
all other remedy. Paraajpe y Kanade. 

6 Bom 148. 

Notps:— Ap 11 Gal 376. 17 Oal 760 F B. Fol: 

9 Bom 468 Ref: 10 Mad 21U. 

(36) Consent decree —Execution proceed- 
ings— Separate suit. 

727.-0 P 0 S. 47 = (1882 s. 244). 

A consent decree declared the defendant 
the absolute owner of propeities in 
dispute, but granted a concesjitm to (he plain- 
tiff that if be couli purchise the propcidy from 
tlie defendant at a certain rats by a eerban 
spepified date be shout 1 b» at libertv to do so, 
but that if he fail ' i to do si by that date the 
defendant was to remain an absolute owner. Toe 
plaintiff failed to do his pxrt and I on filed 
a suit to have determined and declared his right.? 
under the decree. 

(1) that the suit could not b' treated .as 
a suit for redemption, since from the date of tho 
consent decree the relation of mirtgagor and 
mortgagee no longer subsh'-cd between the par- 
ties; (8) that the question between the par- 
ties was one covered by 8 214 of the Oivil Proce- 
dure Code and should therefore be d^*cided in 
execution proceedings under the consent decree 
and not by a sepirate suit and (3) tint it was 
notcompetent to the Court to enroi tain the suit 
and treat it as an application for cxH*uiion. 
NowPuiee v. B^paji. 5 Bom L R 1036. 

Notes.-Buton the third point See B. 47 of 
the Hew Code. 


.CPC (1908) S.47=(1882,S.244)-Oon^i 

(8) Separate suit h^rred-'Cantd. 

(37) Refund of purchase money. 

728 - CP C S. 47 of 1908 = S, 244 -Separate 
suit- Adjudication of judgment-debtor as bank- 
inpt and order not to deal with property, 

A STle on the 4th March 1871, of certain pro- 
per ty sold in execution of a decree obtained by A 
having confirmed on the 5th May 1878 no- 
lice w\s on the 3 ’at May received that the judg- 
ni-at-dobtor hil been adjudicated a bankrupt in 
L ) idon aud an .application was made to the Oo- 
urt to abst iin from dealing with his property. All 
proc »*'dings were thf'renpon stiyed and on the 8th 
of Tilly IS78 ta^ parch is^r appliei to the Court 
for a refund by the present plaintiffs who 
w<*re th'‘ a Iminis^rators of A of his purchase 
ran i»y and on the Ihfch of the same month an 
Older was nv\ ie for such refund. The amount was 
refundc 1 without protest by the plaintiffs, who 
then sued the purchaser and the original judg- 
ment d-^b^or to recover the amount paid by them. 
Hehl that th^ suit w >uld not lie, but that the 
q ie->lu)n was one to be determined under s 244 of 
tiic Civil Proc -dure Code by the C »urt executing 
the decree. 

Solano V Ahmeitla. 10 C L R 573. 

(38) Refund of money wrongly realised 

under decree. 

729.-0 PCS 47 = S 244 of 1883.— Separate 
suit— Civ Pro Code, i877 s 244, 

Moneys reahz"‘d as due under a decree if 
ua iuly reilise 1 are recOv^^rahle by applieation 
to th^ C^i"t exec iting the decree an I not by 
separate suit. Par tab Singh v Beni Ram. 

2 All 61 F B. 

Taj V Gunga Prasliad. 2 Agra 45, 

Notes.* -Dibf: 5 All IH, 7 All 170 F B. Fol: 27 
AU 291. 

(39) Refund of money paid out of Court. 

730—0 P 0 S. 47 of (lf?08) = S. 244 of (1882) 
that a siqiura+^e suit for refund of the 
money piid out of the Court, in satisfaction of a 
dpcr<*e is inadmissible under the provisions of 
Section 6 Act VlU of 1859, and Section 11, Apt 
XXIlI of 1861. The question should hayabeeui 
raised and decided in the Ipsoellaneons 
merit, when execution was sued out, wbfdh 
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C PC(1908>, S 47-(1832»S 244?-^^^ ^ d 

(S) Separate stiit 

haviDg: been done the was barred by the 
aforesaid sections. Tag v Giinga Pi rs 'Scl. 

2 A^ra Rep 45. 

(40) — Co-defendatit6-SepsiFste suit —Order 

to refund purchase money. 

731.— OP C S. 47 = S. 24J of 1P82. 

A jadgment'debtor alleginj^ that hisr’glitas 
occnpancy tenant of reitom land bod V.e^/i Id in 
execution of the decree, sued the decree- holder and 
the auction purcha^iei to ^et aside 1 h(> sale as illegal 
under 8.9 of the North Wesoati Piv'»vince& Reiit Acr, 
The ( ourt of first instance decicfd the clains, 
and ordered the defendant deer re holdfr tor«-fnrd 
the purchase money, Ile/d ihaf, as between the 
defendant decree holder ami the pUmtifi:, the 
question at issue was one arising b dweeri the 
parties to the suit in whn*h th w is pa"<-ed 

and relating to the ex^’cnrion, <1 «(‘} .irge or sati-.- 
fac^ion of the decree, and Wi^tlui uml. r s 
214 of the Civil Procedure Code to he <l f‘-in»7ncd 
by the Court executing the d* cr. e and not by 
separate suit. 61 All follovvul liM al in tha’r, 
apart from this coiihidf-rai’on it w is be} (mo 
the lovi^er Court’s powers, to ui ike jiri order dm ct- 
ing the decree holder to refund the puich.no 
money that being a matter between two co•de^ n- 
dants which was not laned aid could not be 
decided in the present suit. 

RamGopal v Khiali Ram, 6 All 448. 

Notes.— Dist 7 All 611. 

(41) -Failure to execute decree -Suit after 

omission to execute decree. 

732.-0 PCS. 47«S 211 of 1882. 

* Plaintifi’s father purchased a house on the 
nth June 1854 at a sale m«d6 under a decree ag- 
ainst G 0 but was not put into posses-^ion of it; 
accordingly in 18A6 he obtained a decree for 
possession which however was never executed. 
The defendant in 1870 obtained possession of the 
house by another sale made in (execution of an- 
other decree against G G. The present 
suit was instituted by plaintiff in 187!. lleld, 
that not only was the remedy on tire cause of net- 
ion, which accrued in 18.) 1, and the d(‘oree iff HOfi 
barred, but also that Act XX sll of iHfil, s. II, 
pr0V9ut;64 tlie itum a mw ^qit 


CPC S.47=(l882,S.244rC’o«^rf. 

fS) Separate suit hnrred— f^ontd, 

on the fresh cause of action accruing to him 
under tht decree of tfifiu, as that section “tooip 
away rom the parties to the suit the right to 
luise by n fresh suit any question as to their 
rights -md lUmirties uiKier the decree,” (5 Mad 

H75. foll-wul), Risan Nandfam V Anatida- 
ram B ich? it. 10 Bom H C R 483. 

Notes:-R-^f: d Bom 7; 7Bom 467; 26 Mad 
800 F B. 

(4.2) Suit for possession aft^r failure of 
attempt to execute decree giving posses- 
sion 

783 — 0 PCS. 47~N. 211 of 1882 — Separate 
suit. 

Thf* ancestors of the plaintiff brought a suit in 
1821 )< lore tlie Bigi'diar of the Adawlnt Court 
to f j ct tlK d f< I riint’fi grand-father from a piece 
of orouj d The Bogisfr-'ir found that the defen- 
daiil w‘ s I Ru'ani under the plaintiff at a monthly 
itu f, nn ! tho Court diTiCfd that defendant should 
ren an >'ri possession ao lorg .as he should continue 
to pay the rent regularly, and that in default of 
payment the plaintiff slumld bo placed in posses- 
s on. An attempt to obtain possession in execution 
of that decreo in 1861 faded, and the plaintiff 
hrono^ht a suit to recover possession with arrears 
ofiei't AW that s U of Act Xxni of 1861 
pivcli'did the plaintiff from maintaining the 
suit. Rurigtinsary v Shsppani Asary. 

5MadH CR375. 

Notes-Fol: 10 B H C R 433; 23 Bom 267 
Ref; 6 Bora 7. 

(43) Suit for possession which might have 
he< u had under decree. 

734 — CPC — S. 47e=S. 244 of 1882- Separate • 
suit. 

A suit will not lie for possession of land of 
which the plaintiff should have been, but was not 
put in substantial possession in execution of de- 
cree. Hi« remedy is to further execute his decree. 
Risto Gobind Kur v Gunga Perahad Surtftah 

LoHt Coomar Bose v Ishan Chtoder 

Chuclierbutty. C I. 
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CPC (1908V S.47-'i^82.S 244 

(8) SepArate suit bfiffc'd Contd 

Notes-“F^l lOOLR Ex li ( 1 
Con l0Macl63. Efcf lu C UOS, il 

n 

(44) Payment of such sum. 

7S5— 0 P 0— S 47 = S 2li— D ere f’>r yfs 
ftession of \md on p«ymfnt < f ii hjtutir sam oi 
jjione.y— Dularatory »l( cit>e— ^uit for losseg&ioii 
of the land on p^jment of suth burn. 

G in 1867 (blamed a dtnef for po-spoq^ion of 
a share in a vilb snl i (t U Ihc p yment of Ks 
186 In 1x89 bis burs sued i >r pos^smon oi th 

share on pay me tiT dtUi him it y dii not m 

as i£ to redi t m a mortgasfc t x s lug piior to tit 
passing Of tbt dtcioe T fy si (d it the dt cue 
was a mortgage, and the u 1 ( f thf cl tin ( d 

to redetm it as siuh Bfld tlntili duui Mai* 

not a decUiatory decree 1 nt enf c-^pahle of lx 1 1. 
executed. Jic/d, also, that the snit -was buicd 
by the pro’viMons cf ft Sit C vil rucc^uic Cede 

Fartd Ahmad v Tawakk^l S C 23b 

Notes —Referred to in SO 2Rt) Eistiugu 
abed and not appuivt-d in I 0 0 ; 

effect of Scttlcnicnt Couifc (’ccrce foi ic 
demption 

736 — S. 47=S 24 4 of 1882— Sep irate suit- 
New cause of action. 

A plaintiff who has obtain pd a decree deeb 
nna him entuli d to the f ssession of immoy( a 1 1 
property must, unda p 11 c f Act 2vXlII of i 6 
proceed by exeentun of fl e said df cree, ai d not 
otherwise, d 1 e neghet to do so till he is timt 
bane^t he cannot, any tlie n ore on 1 1 at accf unt 
bring another suit for ^ t ss* ss <• n of 1 1 ( samf pi o 
petty, who lur fcUMlcd on H ( illthcite in In 

favour or on the C( ntimn d ( u i pat jon of the pom 
property by the deh ndant. Hast tidin v 

Veukatesh Prabhu 5 Bom 38i> 

737 — 0 P C “S 47 »S. 214 of 18b2~Sepaiate 

guit 

In execution of a deciee for the recovery ot 
certain Ian Is fiom »he piafi t tj within sp cifi*d 
boundaries, the d*f< ndant tu k f ft^rpwnn of land 
as being covered by the d( ( , th | < p«( ssim he 
mg given him by an officer f 0 nit fhen iff<r 
the plaintiff prekire! a con \ laint tl si the defen- 
dant had taken ilhgal ross^ssion, m th lot d wa# 
covered byjthe decree^ but the Court rejected 


CPC f '903 -S. 47 -(f 832 ,S. 244 rCon« <f 

(8) Sep rati suit h irifd—Contd. 

his apid call m 1 nc-* plan t iff then brought a 
ftiiit to rf cover po-^seftsi n of the lauds, which he 
11 K (t h id h cn wiotgCidly tfken under the 
d fend ti f’s d orcf * IW’d that tl csuit would not 
lie Thf mfltbr w-is p q mstion arising between 
<•110 101! icft rdfttii g t-) (hr rxf cution of the decree 
iin 1 Th n Aft XX l,I (f JbO, and should there- 
hu bivcbetnlht Hotj^ctof an application to 
the Couit whiol nuult Un d cree Jogeudro 
Nwtain Coomsr v Siitrtiomoyce 
n B LR P'04 note 14 W R 39. 

See Kishen Scoiidci* Roy v Prostmno- 
uatb f hutt’ 5 Cl ?-rj( e W R 1864 , t 08 . 

Kote»~«S(fjjl4 W U 8^. 

738- 0 r 0'^47=rh889 S 244).Bar-Decree- 

I (Idtr — Purduser Afph i turn for delivery re] ec- 
1 d~ Suit lor ^sion — Maintainability 

smt ly the deerre holder purchaser for 
p s«es8ion of 1 11 d the judgment debtor 

iftei a ineunnq fi| plicdinn by him lu der s 3l8, 

P 0 f( r i< liv< 1 V ( f piopu y lias bf en rejected 
is hirnd, hmnf Vern nude mere than 8 years 
fhr th foilirm liot otsilo is bailed by S 244 
CP C (n ’IF kI 501 St Mid 185 25 M id 629, 27 
Oil if followed), Maikanat v Palakal R^man 

IBM LJ 237 

^4«'>) Suit for possession of property pur- 
chased not mair tamable. 

739- npcsl7 021 r 96-(188i-Sa244 318 
-Purcha^i r it auction— Representative of judg- 
mi^nt d( btor. 


The pHintitTs puTcb'iscd the property in dispute 
m expcntuin r f a d( cre e Seven years latter, they 
ppbed frr dtl \erj of possession The applica- 
1011 was disrnssrd as time barred They then 
brought tbf nt Mnt for prQse 8 « 30 Ti, Ik Id, that 
ihe pure! asf i und r a sale in f X( cution of a d^^- 
creeis a it prt® nta i\( of the ludgment-debtor and 
1ft preclude 1 by the provimons ot S, 244 of the 
i ode, from instituting a suit for poascssion of the 
propnty purctahtd by him i ndcr the sale. 

Kalian Sii gh v Thakur Das. 3 A L J 284= 

awn (1906), 87. 

(40) Agreement betw^ en decree holder 
who is auction purchaser and judgment 
debtor r oi to take po$«e$jston of property, 
740*-0P0a 47 , 0 21, r % ^ 
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C P C(1908)S.47=(1882,S.244) •^GOfhtd j 

(8) Separate suit barred -Contd 

In execution of a hypothecation decree, the 
decree-holder became the auction purchaser Of 
the hypotheca He entered mto m agreement 
with the defendants nob to take possession of the 
property as he had been paid Rs 1,100 In spite 
of this, the auction piirchastr applied uriihrs 
318, Civ Pro Ood<=, for removal of obstruction 
and to be put in possession Meld t hat the ques 
tion as to the gemnneness of the agreement 
could be gone mto by the executing Court under 
s. 244, Civ Pro Code, and that consideration hav I 
mg been received by the decree holder, he had no i 
right to get an order under s -518 m defiance of 
his own agreement. (H Mad 501 Fol ) 

Baiuswamy v Lakshmanan 8 M L J 193 

f 47) Decreedtol lev’s taking possession of I 
gveatef area than whit was decreed Su t 

by judgment -deb tor for po'^sesston. 

741— 0 PCS 47 = (1B82S 214)— Maintain- 
ability o! — Execution 

If a decree holder in a foreclosure smt take 
possession of a greater area ot lan1 than what is 
actually decreed to him the pid^fment-d ibfcircan 
not bring a regular suit to recover possession of 
that land His only remMy is by an application 
under S. 244 of the Code. 

Where the plaintiff came (o know m 189 
that the defendant had fiiudulenflv taken posses 
Sion of land in exee«!S ot that decreed to him and 
brought a suit more than 4 years after that date, 
heldy that the plaint could not be treated as «.n 
application for execumn, the remedy of the 
plaintiff having been barred at the date of suit 
Arjuti Singh V MachchalSiogh 3 A L J 601 
=:A WN (1906 j 933 

(48) Ffoceeditigs fov deb very of possession 
of property purchased by decree holder 

742- 0 PCS 47=»(l88i S. 244)— Bar 

Proceedings taken by a decree-holder purcha- 
ser to obtain possession of property purchased in 
execution of his decree are proceedings in exe^ n- 
tton and relate to it. Consequently no separate 
smtlies. (« Mad 504, 24 Ma I 185 and 27 Cal 
34, 35 Mad 580 followed ) However, the sound 
ue$8 of the ruling doubted K&ttayat 

Pithtttuayi V R^mau Mcuon. 26 Mad 740 « 

I8||jbl287f 

n a c. 116 


C P C(1908) S.47“(1882.S.244) 

(8) Separate suit barred— 

Notes— Fol 28 Mad 87 bs14 M L J 475, 3 A L 
J 8a4^(l9<8) W N 87. 30AlI78=(i^08) 
W N 12=^5 A L J 20 Di«>t 3i All 82 P B, 
6 A L J7l FB Rrf 5 A L J 285 

f4.9) S lit by auction purchaser who was 
also decree holder for possession offm- 
moveab’e property purchased at execniion 
sale. 

743- C F 0 S. 47*S 244 ^And section S18 
— Q lestion for Court executing decree — Separate 
suit barred — Right of purchaser who has failed to 
apuly for poasossion under Secdon 318 Civil 
Procedure Code, to sue for such possession. 

In execution of a decree against the defendent, 
the present plaintiff attached the defendant’s 
rights ind interest under certain deeds of usiiCrii 
ctuiry mortgage, and at a subsequent sale became 
the purchaser there )f The auction sale, which 
took pla e m 1882 wis never confirmed by the 
C )urt m whu h the (xecution proceedings were 
pending, nor wm a c* rtifioite of sale granted till 
‘885, nor dti the ancti > i purchaser obtain posses 
Men of the mwtgsg d property, or ask for the 
assis‘ance of the 'ouct un let Section 818 of the 
C ide But shortly after obtaining his certificate 
of sale, he fil d the present suit asking to be put 
into possession of the hypothecated land, and 
to have a clerical ertor in hia certificate correct- 
ed. 

that the suit was barred by the provi- 
sions of dec i >a 21rt of the Civil Proc lure P 4'» 
(12 P B I ^87, ^nd 47 Ibid cited ; 

Sewble -The suit was also not mamtai 
as plainMff ha.i tak n n:>aoti m under dtc ion4|8 
Civil Piocedure Coirt, to r< cover poss^-ssion of ilie 
prop'll fy soM to him from his jmigment <i< htor. 

Hhaga Shsh V SuPi^Shih. 5^ P E 1888 

(SO* P>sseRstonm executioti of r1 or^e 
af tee sale— Question arising between the 
parties ot their rep-esent^tives -Separate 
suit. 

744- 0 PCS 47=3$ 24 1 — Proceedings for 
the delivery of p iss-ssion to the auction— purcha- 
ser are proceedings in execution of th« decree. 
And when the representative of the judgment 

debtor resists an application for possession, alleg- 
ing that portions ot the pr prity bilong to 

that question comes undfers. Hi mi mn^ 


'•i 
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C PC (1908' S 47=flb82 SlU'-Gcnta. 

(8) Separate suit t) ^ d - c ontik 

decided by an application and not bv a separate 
suit Madusudan Das v Gobinda Pria 
Ohdwdhfaui 27 Cai 34, 4 C W N 417. 

Notes:— Dist: 31 All 82 F B. Fol 26 Mad 
740 ; 13 M D J 237 ; 14 M L J 474 ; 27 
Dal 34 ; 28 Mad 87«14 M L J 475 ; 3 A 
L J 234=(1906) W K 87; 30 All 72« 
(1908) W N 12 = 6 A L J2() ; 7 0L J 436 
Bef: 31 Oal 737 ; 8 O W N 49 ; 10 A L J 
71PB;6CL J7i9 ; 5 AL J 286. 

(fel) SWt t^ obtain possesRion by assignee 
of auction purchaser— Practice. 

748— 0 PC S 47=C1882 s. 214)— Execution 
dftor^^Saleof immoveable properly— Pur- 
by decree-holder— Full B#^nch reterence — 
not constituted - Powers and duties of a 
Divisional Bench. 

Hihiere in execution of a simple money decree cer- 
tain property was sold and purchased by the decree 
holder himself and where after the confirmation 
of tte sale the decree-holder failed to obtain pos 
session of the property purchased and it remain- 
ed in the hands of the judgment-debtor, held^ 
that a suit by an assignee of the decree hold- 
er for possession of the purchased land was 
baned by S. 244, Code of Civil Procedure (3 A L 
J 2^4, Fol.) 

SertibU —A division Bench of the High Court 
made a reference to the Fall Bench, but the 
Chief Justice refu'ted to constitute a bench to 
hear reference. JT'eZd that division Bench could 
tt^-hiiiVthe case. Mil v Mokkhau Lai 

5 AL J 285= A V7 N (1908), 122. 

(52) Sale not set ssidc-Anction pupchscr’s 

right to reco¥CP possession by suit. 

748-0 P 0 S 47; 0. 21, r. 90=(1883 Ss. 244, 
311 ^—Execution ‘Sale. 

Where an S’.t parte decree was passed against 
certain defendants and a sale held in execution, 
and the application of judgment-debtors 
under ss. 244 and HI, Act XIV of 1882, was re- 
jected, held that it was not open to them to 
resist the anction-pnrohasePs claim fnr possession 
of the property sold Mate Din v Gaya Din 
^4I^j'799-61HT99=8 Ind Cas 24.-= 

4ll «90. 


CPC (1908) S.47-{1882, S2Ak-)-Contd. 

(8 ) St parate suit barred - Contd . 

(53; Death cf judgment-debtor pending 
execution proceedings- Questions ari- 
sing between reprt senr^tives ot judgment- 
deotor & decree-holder. 

747 — c PCS. 47=(1882 s. 244)— Bar. 

Where a judgment debtor dies after the pass- 
ing of a decree aud his legal representatives are 
brought on the record in execution proceedings 
to represent him in respect of the decree, ques- 
tions which they raise as to property which they 
aiy does not belong to his assets in their hands, 
and, as such is not capable of being taken in 
♦execution, are questions which, under S. 244 of 
the Code of Oivil Procedure, must be dei-ermined 
in the execution department and not by sepa- 
rate suit. (12 All 313 and 17 Oal 711 foil), 

KhH Chsirn v Jewat Debu. 

1905 A WN180 = 28 All 51. 

Notes: -Ref; 6 0 J. J 491 F B ; 11 0 W N 
693 F B; 44 Cal 642 F B. 

(54) Application to execute decree 
against ^Jleged representative of deceased 

judgment debtor. 

748 ~C PCS 47 = S. 244-Civil Procedure 
Code s. 234, 

In the case of an application under s. 234 of 
the Code of Civil Piocedure to execute a decree 
against per'-oo allegfd to be the representative of 
n d Tpasod jadgim nt debtor, it is for the Court 
winch pibHcd tne deciee to decide whether the 
person, against whom execution is sought, is or is 
not 8U( b representative, but it is for the Court 
executing the decree to decide to what extent 
such person is liable as such representative. (IZ 
Oal 25/ hef) Seth Sha^ urjiNaaabhai v 
Shsnker Dat Dube. 17 All 431. 

Notes: —Appr: ^28 Mad 4d6 F B = 16 M 
L J 116. 

(55) Claim by legal representative to pro- 

perty. 

749-0 POS 47«Ss 244 of (1882)-01aim by 
legal representative to property as his own in- 
dependently of deceased judgment debtor— Jus- 
tertn— Civil Procedure Code, ss. 234, 278^ 283, 

tlie m Bmoli (Tyrrell, J 
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(8) Separate stilt Fred -OmR (8) Separate suit toarrcd~-0<m.i^. 

ing). — Where a judgment-debtor (iies after the Notes -Dhs: 2-S Bom v37 Fol:23Mfl(i 195 F 
passing of the dec'ree, and hi^ legal repidsentatives B; 13 All 290,28 All 5l«*(l90A) W N 180; 

are brought on the record in execution proceed- SAL H70a=i(1906) W H IK7 ; 19 AU 5^3; 

ings to represent him in respect of the decree, SlAUSSrf. Kef: 17 Mad H99; 20 Bpbi 385; 

questions which they raise as to property which 16 All 449 ; 19 All 480 ; 21 All 277; 28 All 

they say does not belong to his assets m their 26-? ; 28 Bom 125 , 28 All 644*s*3 A L J 

hands, and as such is not capable of being taken 56^ *fl906l W N 158 ; 11 C W N 5l||t F 

in execution, are questions which under s, 244 (o’) B • 34 Cal 612 F R ; 6 C L J 491 F B. 


of the Oiyil Procedure Code must be determined 
in the execution department, and not by separate 
suit. There is no aistinction in this respect bet- 
ween the position of legal representatives added 
to the suit before, and those added after, the de- 
cree. Under the last paragraph of s. 281, the 
Court executing the dfcree may try and deter- 
mine the question whether prop* rty m the legal 
representative's hands f(»rmed part of the decea- 
sed judgment-debtor’s estate, and finds this fact 
for the purpose of bringing the property to sale 
in execution, and givmg the auction-purchaser , 
a good title under the sale ; and the Gouit’s order 
is subject to appeal, but not to a si palate suit 
under a. 283. Where the legal representative 
asserts that the property is his own, and has not 
come to him from the deceased judgment-debtor 
be cannot set upa jiTi. so as to come in 
under s. 278 and the following sections of the 
Code. He can only do so where he opposes execu- 
tion against any particulai property on the ground 
that, although it is vested in him, 
it is vested m him not beneficially, by 
reason of his being the representative of the 
judgment-debtor, but as trustee c* executor of 
some one else. In that case either p^rty may have 
the question otJnsterUi determined m a sep'iiate 
suit. (Id Cal 1 apprsved, 4 All 1 90. and 6 All 
109, overruled. 8 All 626, distinguished). Held 
by Tyrrell, J., contra^ that where the legal repre- 
sentative of a decfastd parly to the decree ap- 
pears, not in his capacity of legal representative 
contesting a question arising between the parties 
and relating to the execution, discharge, or satis- 
faction of the decree, but in his personal charac- 
ter independent of the suit and the decree, and 
prefers a claim under s, 278 on the ground that 
the decree has no operation against certain pro- 
perty attached, for reasons personal to the objec- 
tor and antagonistic to all the parties and their 
representatives as such the objector is not debar- 
red from bringing a separate suit by the mere 
accident that he is a legal representative m the 
execution proceedings. Seth Chand Mai v 
Dei IBAIIBIB. 


(56) Questions angling between^ 
cFce-holdeF dc t^e Fepresentatives of the 
j udgment- dehtOF, 

750- C P C S. 47 of (1908) «S. 244 of (1882) 
Cl (c), Ss 278 and 283— 

Per Ranade J. Where the re- 
presentative of a judgment-debtor puts 
forward a personal claim to property which is 
attached as assets of the judgment-debtor in his 
bands, the investigation of the claim must be 
made in execution under the provisions of s. 244 
of the <^ode of Civil Procedure but that, where 
he asserts that he holds the property in trust for 
or on behalf of or as manager of some third per- 
son or body of persons or a relation or a religious 
charity or institution the claim must be investi- 
gated under the piovisions of ss, 278 to 383 and 
the order passed therein cannot be challenged by 
an appeal but must form the subject of a separte 
suit. 

Per Parsons J — Whenever a question arises 
between the representative on the record (whe- 
ther originally sued as such or added before or 
after decree) and the decree-holder as to whether 
property in the hands of the representative was 
of the assets of the deceased nr not that questioii^ 
must he determined by order of the Court e:?ce- 
«uting the decree under the provisions of S. 244 , 

On the merits, the Cwt, following the rul- 
ing in 10 Bom P 40, reversed the decree of tii« 
District Judge and restored that of Court of §ip|t 
instance. MuFigeya Hwm 

Gulaya VeFshtmath v Hayat Sahab, 
P J (1898) 137 Bom 287. 

Notes.— Fol: 6 o W N 63. Kef: 23 Mad lp5 
F B .• 31 Mad 120== 18 M L J 21. 

751.— 0 POS47=h244 of Civil Pro Code. 

A decree for money was obtalppd by 
K. against K, the Karnavan of the dcfpnd%nt«, 
On the death of K the defendants were brought 
on file as representatives of K. Tarwad property 
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(8) Separate suit hB^TV^d--^Contd, 


(8) Seoaratc Ktiit barred— 


was attached and the dpiendants took an objec- 
tion to the attachment which was thereupon 
raised. R sued askine for a declaration that the 
property released was liable to be sold Held that 
8 2H ot C vil Pro ^iode is a bar to afresh suit, 
lavutiiii Menou ? Kunju Nayar 10 Mad 117. 

Kota* -Ap; 23 Mad t95 P B. Appl: 12 All 73. 

Ref; 17 Mad' 899 ; 28 Bom 287. 

(hi) Suit by reppesentfttive against pup- 
cHasep— Separate suit. 

782—C. 0. S 47 of 1908=*^. 244 of 18.92. 

JSeld, that a suit by a quondam jndgmenfc debi-or 
against the purchaser of his occupancy tenure 
who was also his decree-holder, to set aside the 
sale is barred by the rule contained ins 244 fc) of 
the Code of Civil Procedure, (W. N. 1883, p. 2«8) 
overruled. Basti Ram v Fatta. 8 All 146; 

6 WN 37. 

Janki Singh v Atilakh Singh. . 

6 All 3^3; 4 WN 135. 
Ramgopal v Khiali Ram. 6 All 448; 4 

WN159. 

Notes.— Fol: 32 All 86; 108. Dist; 84 C^l 355. 

Ref; 26 Cal 727; 23 AH 846: 9 0 W N 972; 

19u4 WN61; 26 All 447 F B. 

(58) Purchaser of rights of Hindu widow- 
Reprcseutativc. 

753.— S 47«S.344-Judgment-dcbtor’s trans- 
feree. 

After the death of a childless Hindu widow, a 
lessee from her of property which had belonged 
to her husband obtained against her vendees of 
part of the same property, a decree for da mages 
for wrongfully keeping him out of possession. 
The effect of the decision was to decree the claim 
against the estate of the widow, and to exempt 
from liability the judgment-debtors personally 
and the property which they bad purchased, in 
execution of the decree the said property was 
sold and was purchased by the decree-holder; 
one of the judgment-debtors had died during rbe 
execution proceedings, and her son was duly 
impleaded as her representative, and he raised no 
objection to the attachment and sale. Subse- 
quently his son sold his rights and intereafs in the 
property and his vendee sued the decree-holder 
to recover pDB3esaion,on the ground that the decree 


being limited to thb estate of the childless Hindu 
widow, the defendant as purchaser could not 
acquire by the sale any rights superior to th jse 
of the widow; that those rights had expired upon 
her death, and left nothing to be sold, and that 
on her death the property devolved Upon the 
plaintiff’s vendor and had thence passed to the 
plaintiff. Held that the plaintiff’s vendor was 
a party to the suit within th« meaning of s 244 
(c) of the Code of Civil Procedure, and that he 
not having objected to the sale in execution of 
the decree; neither he nor the plaintiff could go 
behind that sale or claim the property upon any 
title which he might have asserted in the execu- 
tion proceedings: and that the suit was barred 
by s. 2l4. (7 All 517 followed. 8 All 6S6 dist- 
inguished 9 All 605; 15 Cal 487 and 10 Mad 117 
referred to). Raghttbar DM v Hamid Jan 
12 AU 73; 10 W N 13. 

Notes.— Ref 16 All 449. 

(59) Questions for Court executing decree- 
—Representative. 

754.— S 47=8.244 Clause (cj 

One H sued and obtained a money decree 
against the Ro.ns and widow of one S., deceased 
to be executed against the property of the said 
S. In execution of this decree, the decree- hold- 
er attached certain houses as the property of S., 
whereupon one of the judgmen|-debtors objected 
to the attachment of one house, claim*ing it as his 
sole property, acquired from his maternal grand- 
father, The objeetdou having been allowed the 
present suit was brought by H, to set aside the 
order and declare the house liable to attachment. 

Reld^ that the case fell within the decision of 
Privy Council in (1! B R L 149), and was not 
maintainablf*, inasmuch as the proper mode of 
seeking relief from the order impugned was by 
way of appeal. 

The question whi^h arose in execution of the 
plaintiff’s decree was “ a question arising be- 
tween the parties to the suit in which the de- 
cree was passed, and relating to the execution 
of the decree,” within the ' meaning of Section 
244 clause (c) of the Civil Procedure C^de, and 
did not cease to be such a question either be- 
cause the objector was a party before decree as 
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(8) Separate stilt h&Tred—Contd, 

the legal I epreseutative of a deceased debtor, or 
because the objector claimed release of the pro- 
perty as belonging to him in his personal and not 
in bis representative capacity. (85 P B. 1886 and 
12 P R 188? referred to.) Kashi Ram v, 

HarnamDas 47 PR 1887. 

(60) Execution— Decree against sons as 
legal representatives of their father —Son’s 
pioua duty to pay father’s debt— The 
question whether the property is self- 
acquired or ancestral in the hands of sons 
can be gone into in execution proceedings. 

755.— 0 PCS 47=(1882 S 244)— Decree-Hindu 
Law— The question whether the property attach- 
ed and sold in execution of the decree is self- 
acquired or ancestral in the hands of sons can 
be gone into in execution proceedings — Auction- 
purchaser’s presence does not alter the character 
of proceedings.— 

B sued V on a money claim. Whilst the suit 
was proceeding V died, and his sons were placed 
on the record as his legal representatives. The 
suit was decreed in B’s favour. In execution of 
this decree the property in dispute was sold to 
N at a Court sale. N then sold the property to B. 
The plaintiffs, the assignees of V’s sons, brought 
the suit against B to recover possession of the 
property on the ground that it was the self- 
acquisition of their assignors. The defence was 
that the decree in the previous suit and the pur- 
chase consequeut upon it bound V’s sons and 
that S 244 of the Civ Pro Code, I8S2, was a bar. 
It was contended that S. 2f4 did not apply, 
because V’s sons were parties to the decree in 
their representative, and not in their own per- 
sonal capacity and as such were not bound to 
plead that the property was theirs; and that the 
question arising in the suit was not one between 
parties to the decree, because the action-pur- 
chaser was not a party thereto. 

Held, (1) that the decree in the previous I 
suit having been against the plaintiff’s assignors 
as V’s sons, it was a decree against them in 
respect of a debt of their father, which it was 
their pious duty to pay; and that when the assi- 
gnors were brought on the record as their 
father’s representatives, they were in their own 
as much as in their representative capacity. (20 
Bom 385 appl.) ^ j 


CPC (1908)S.47=(1882, S.2U)~Oontd. 

(8) Separate suit h&rrtd—Contd, 

(2) that the mere fact that the auction-pur- 
chaser was not a party to the previous decree 
did not prevent the applicability of 8. 244, (19 
Gal 683 foil). 

(3) that the question whether tho property 
was ancestral or self-acquired, liable or not, in 
the hands of the sons to satisfy their father’s debt 
under Hindu law, was one relating to the execu- 
tion of the decree and could not be raised in a 
separate suit. Kashitiath Moreshwar Vaidyft 
V Baji Paudurang Vaidya 11 Bom L R 699 

«3IndCas763. 

I 756.— C P 0 S. 47 (244);— 

I 8. 244 CPC (1882) is a bar to suit against 
the widow of deceased Hindu as the latter’s re- 
presentative for recovery of a decree debt from 
the separate property of the deceased in her 
possession, Ramaswami Aiyar v Veers ppa 
Chetti, 1904, 5 Ind Cas 362^20 M L J 309 

See Executor de son tort, 

(61) Parties to the suit or their representa- 
tives. 

757. G P 0 & ; 47 =(1882 8 244) — Questions 
relating to execution, discharge or satisfaction 
of the decree. 

Certain lands wpre purchased, by the decree- 
holder in a suit, at C^urt sale in execution of a 
decree. His application under S. 318 for delivery 
of possession was dismissed. Subsequent 
applications made by the heirs of the decree- 
holder-purchaser, after his death, were also dis- 
missed. Plainiiffs, the purchasers of the sam e 
lands from the heirs of the decree-holder-purcha- 
ser, sued the judgment-debtor for possession. 
rfpM, that the suit would not lie, regard being 
had to the provisions of S 244 0 P O., that plain- 
tiff’s right to delivery of possession’ was purely 
one of execution, discharge or satistaction of the 
ilecree and, that a person purchasing from the 
decree-bolder-purchaser or his heirs is a repre- 
sen+^^ative, within the meaning of s. 344 (6 j^ad 
217; 12 Mad 4.54; 13 Mad 50 1 ; 24 Mad 185* 35* 
Mad 529; 26 Mad 740 and 27 Oal 34 gg 

Cal 260; 24 Cal 61 and 26 Mad 529 Refd ) 

Sandhu Tapag^nar v Hussain Sahib 
28 Mad 87=14 111 L J 474 . 
(62; Attachment, removal of— Applicstion 
—Suit to remo ve the attachment. 

758. -C P 0 8 47=(1888 s 244). 
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(8) Separate suit (8) Separate suit barred— ConM. 

^ la a suit brought by the reepondent-! against the Keld -an objection taken by a representative 

appellants as the heirs of V,th6 C-iurt passed a decree of the judgment-debtor in the course of execution 


against the estate the deceased V The decree- 
holders in execution attached five fields as belong- 
ing to the deceased and as being m the posses- 
sion of the appellants. The latter applied forfche 
removal of the attachment with the result that 
the Court removed it dS to two but rejected their 
application as to the other fields. The appellants 
then brought a regular suit to remove the attach- 
ment, 

jBTe^djtbat the question can only be decided by 
a proceeding undei fe. 244 of the Civil Procedure 
Code and not by a sepaiate suit, as the appellants 
were parties to the previous suit. Bhimrao v 
Jliyyjippa, 6 Bom L R 697. 

(63) Assignee of debt— Assignment with- 
out considerations— Sham transactions— 

Fraud— Bcna mi transaction. 

759— C f 0 S. 47 = fl888) S 444— Plea of. 

An assignee of a debt suing the debtor cannot 

be defendant by a plea of the latter that the 
assignment is without considei'ation. This prin- 
ciple has no application where the assignment 
is impeached not merely on the gi onnd of being 
hmanu but on the ground of being a sham tran- 
saction intended to defeat the provisions of an 
Act and prejudice the rights of the person so 
impeaching it, la such a case the transaction 
ia substantially assailed on the ground of fraud. 
To cases like these f-he rnle in (15 Bom 1 ap- 
plied,). Statu Vithuji v Dagdu Bh«gu 

9 Bom L R 462. 

(64) Surety of judgment debtor— Suit for 
exemption from liability— Maintainability. 

760— OP 0 S. 47=s(S 244of 1882). 

A suit by a person who has become a surety 
on behalf of a defendant during the pendency of 
a suit for a declaration that be is not liable to 
the decree-holder for a portion of the decree is 
not maintainable and is barred by s 244 0 P 0. 

Linga Reddy v Hussain Reddy. 

14 M L J 430==28 Mad 117. 

(6S) Claims to attached property— Ques- 
tions arising between the parties 
or other representatives. 

761—0 P C S. 47 of Ciyu8)«iS. 344—0 P C 
Ss. '278— 388.— 


of a decree that the property attached in execu- 
tion is his own, and not held by him as such 
representative, is a matter cognizable under s. 
344 and is not a proper subiect for a separate 
suit by a party against whom an adverse order 
may have been passed under ss. 80 and 281 as 
provided by s. 283. Punchanun Bindopadhja 
V R>%bia Bibi. 17 Cal 711. 

Notes:— Ap: 17 All 245. Fol: 19 Bom 328; 
38 All 61= [1905] WN 180; 23 Bom 237; 
36 Cal .^64 = 12 0 WN 3l0«7 0 L J 
547. Ref: 8 C W N 363; 34 Cal 62 F B. 
27 Ual 34; 6 C W N 63; 17 Mad .399; 23 
Mad 196 F B; 29 Cal 696; 6 0 W N 63; 
663; 6 Bom L R J043; 11 C W N 593 F 
B. 34 Cal 642 F B; 5 0 JL J 491 F B. 

(66) Question as to whether property 
belongs to judgment-debtor op not-Grounds 
of objection for attachment in 
execution. 

762 — C P 0 S. 47 = S. — Civil Pro,. Code 

Ss. 278 to 383. 

In execution proceedings between the parties 
to the suit or their representatives when the 
question is whether the property belongs to the 
judgment-debtor or his estate or not it is imma- 
terial on what grounds the objection is taken 
against attaching the property. Such a question is 
one in execution and so s. 244 bars a separate 
suit. (3 Cal 327; L R 4 I A 66 followed). 

Upendra Bhatta v Raugnath Bhatta. 

17 Mad 399=3 M L J 229. 

Notes:— Con; 23 Mad 195 F B. 

(67) Claim to attached property. 

763 0 P 0 Ss. 47 = 8. 244 — ^Oivil Pro- 
cedure Code, Claim to attached pro- 

perty Order in execution proceedings — ^Separatc 
suit. 

In execution of a decree passed against* the 
plaintiff certain property in his possession 
attached. Thereupon he laid claim to tbq pro- 
perty, on the ground that it was ^errm 
This claim was rejected. The plaintiff fhen Jlled 
a regular suit tot a deola^fu ^bat thh pme^fey 
was not liable to atlachm^ Me, 
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(8) Se|>ai»at€ suit hnrred’-Co7itd, 

Meld, that the suit was barred under Sec. 244 
of the Code of Civil Procedure The Court which 
originally rejected the plaintiff’s claim in the 
execution proceedings had jurisdiction to investi- 
gate the claim under clause (c) of Sec. 241 of the 
Code. Trambak Ramrao v Govinda 

P J 1894p 148; 19 Bom 328. 

Notes: — Con: 22 Bom 476. 

(68) Objection that property belong* to 
Tayazhi— Question in execution. 

764-0 PCS. 47=:(U82 s. 244). 

An objection by a defendant that immoveable 
property attached in execution of a decree is not 
the private property of the judgment-debtor hut 
that of the tavazhi consisting of she defendant 
the judgment-debtor and others is one falling 
within 8 244 CPC and an appeal will lie from the 
order of the Court of B’lrst insta-nce. (2^ Mad 361, 
followed.) Rangan Patter y Lakshmi Ncithiar 

14 m L J 137. 

(69) Claim to attached property by repre- 
sentative of deceased judgment— debtor. 

768-C PCS. 47, 0. XXI, rr. 60, 61, 63 (= 
Civ. Pro. Code, 1882, ss. 244, 280.281, 28d)-Suh. 
ject of determination only in execution and not 
by separate suit. 

An objection taken by a person who ha.^ 
become the representative of the judgment-deb- 
tor in the course of the execuHon of a decree to 
the effect that the property attached in satisfac- 
tion thereof is his own property and not held by 
him as such representative, is a raatcer cognizable 
only under s, 244 and not the proper subject- 
matter of a separate suit by a party against 
whom an adverse order may have been passed 
under ss. 280 and 281 as provided by s. 383 of 
the Code. (17 Gal 7il. 12 All 413, Pol. ) 
Vithoba Laxaman v Sheoram, 6 C P L R 4. 

(70) Rcsistencc, to execution as being 
cultivators. 

766—0 PCS 47«s. 244 [c] of (1882)-- 
Execution— Question relating to — Separate suit. 

A suit having been brought to obtain posses- 
sion of certain land, the defendants pleaded that 
were apdf th^t the 4eo?ee oulj ».t|tho- 


C P C (19081 S.47=(1882,S.244) -Oonid, 

(8) Separate suit barred — Contd, 

rized the plaintiff to recover possession as pro- 
prietor. The objection was overruled and the 
Court made a decree, that the plaintiff in the 
suit was entitled to khas possession, and that 
they could be ejected. The unsuccessful party 
thereupon filed the present suit to set aside the 
order overrulling their objection. 

Meld, that the objection raised was a question 
between the parties relating to the execution of 
the decree, and that accoidingly under section 
244 (c) of the Civil Procedure Code a separate 
suit would not lie. Najhan v. Mahamad 

Takikhan Alias Peer Bux Khan. 9 Cal 872 
=12 C L R 571. 

(71) Resfstcnce to remove buldings found 
on land for which decree is given. 

767- C. P. C. S. 47 = S. 244. of 1882. 

Where in execution of s decree for land the 
plaintiff found that buildigs had been erected by 
the defendant on the land alleged by him to be 
comprised in the decree, and an application to the 
Cmrt executing the decree was refused on the 
ground that the decree was silent as to the de- 
molition rf the buildings , — Held that his remedy 
was an appeal against that order, and not a fresh 
suit to get the buildings removed. Radhn 

Gobind Shaha v Brojender Cocmar Roy 
Chowdhry 7 W R 372. 

Notes.— Fol: 20 W R 415. 

(72) Puisne Mortgagee’* rights— Separate 
suit to enforce those rights barred. 

768 ~C P. C S. 47=S. 244 of (1882). 

S. 74 — Decree obtained by prior mortgages 
against mortgagor — Payment by puisne mortga- 
gee— Puisne mortgagee, rights acquired by, if 
enforcible in execution— Separate suit when lies. 

A decree obtained by a prior mortgagee directed 
foreclosure in the event of the decretal amount 
not being paid into Court by the mortgagor within 
a specified time. The amount was paid by a 
puisne mortgagee who was a party in the suit 
and was taken out by the decree-holder : Meld — 
That under sec. 7i of the Transfer of Property 
Act the puisne mortgagee acquired all the rights 
and powers of the prior mortgagee as such, but 
the rip:hts so acquired weye pot ^noh eou^4 
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worked outm execution of tke decree madem 
favour of the prior in »rt^igee, thit <iecree h iving 
beeu diFcharged by the piyraent A sepirate aiiif 
to enforce those lights w^s not therefore barred 
by sec, 244 of the C VI I Pi leedu^e C )de. Gopi 
Narayan Khanna v B*<bu Buisidhui? 
9CWN677=2T AU325=:2 AL J 336 = 
7 Bom LR527-15M LJ 191 = 
32 I A 123 F C 

Notes — Rpf 29 Mad 49 i Diat 33 Mad 485, 
19 lM L J 728 

(73) Redemptton-Prjor mortgagee’s rights 
to redeem isi su?t by pUiSoe mortgagee 

769 - 0 P C 8 . 47 -=(0 0 ^ 244 ) 

A prior moitgigee who n made a party to the 
amt by apiinoe iiDitgig^e cm payoff 
the piiisno ra )rtga^ee ind sue the piopeity 
from sale He is ntitU I ti h jvr his rights deter- 
mined in execution without being driven to a 
separate suit Bhajohari Maiti v Gajei dra 
Naraiu Maiti 37 Cal 282=14 C W N 672 

(74) Sale in contrayention of S. 99, T P 

Aet 

770- C PCS 47=(18S2S 244)-Bar 

If property is sold m contravention of S 99 T 
P A , and bought by a stringer, the proper course 
for the judgment debtor is to sef k to set it aside 
in execution and not by a sep uate suit 
Mtthu V Karuppan 17 M L J 163 

(75) Sale in execution of a decree for <"ent 
—Landlord having i mortgage of portion. 


771— C PCS, 47 = (1882 - 
— T P A S 99 


■h 244)— No suit lies 


244, CPC, 18 applicablo to an objection 
that a sale to a stranger m execution of a decree 
for rent by the landlord is vmd under *=1, 99, T P 
A, as the landlord was also a mortgagee of part of 
the holding, Somi Singh v Behari Singh 

S3 Cal 283. 


Notes.— Kef 11 0 W N 1011 F B, 6 0 L J 
320 F B, 35 Cal 61 F B Diss 30 All U6 
«(l908j W]Sr49=5 AL J12I, 


(76) Sale by mortgagee in execution of 
decree— Sale contrary to provisinns of 
S 99, Transfer of Property Act. 


Civil 


772-0 


. P, 0. S. 47 of 1908=S. 244 of 1883 


CPC (t908)S.47=(1882,S.244)- Gontd^ 

(8) Separate suit barred -Contd, 

S 244.— Transfer of Property Act, S. 99 — 
Money decree in favour of a mortgagee-Bxecution 
of decree— Sale of mortgaged properties, validity 
of — Suit by judgment debtor to cancel the sale. 

OliUr In spite of sale and purchase m execu- 
tion of a money decree by the mortgagee, the 
mortgagors may sue to redeem the mortgaged pro- 
perties on payment of the mortgage money and so 
much of the money due under the money-decree 
as was satisfied by the sale. (22 Bom 684, referred 
to, and approved ) 

The parties to an execution proceeding can 
raise the question of the validity of a Court-sale 
only in pioceeclings instituted under b, 244, U. P. 
0 , and not m a separate suit. 

But if the suit IS instituted in the very Court m 
which execution proceedings should betaken, the 
Cniit may treat the plaint as an application un- 
der S 244, 0 P 0 and give relief accordingly, 
(22 Oil 483, approved ) 

When once the sale has been confiimed by the 
C >urt, and has become final, the sale cannot be 
set aside at the instance of the judgment debtor. 
14 Mad 74, lef erred to. 

A sale m contravention of the provisions of 
S 99 of the Transfer of Property Act is not void 
but only voidable as against those who have a 
right to redeem Notwithstanding such sale and 
confirmation, the mortgagors might not be pre- 
cluded from suing to redeem the mortgaged pro- 
perty on payment of the amount given credit 
for by the mortgagee m respect of the sale. 
Mayan Pathoothy v Pakuran 22 Mad 317 

=9 M L J 89. 

No+cs -Ref. 11 0 W N lOll F B, 17 M L J 
163, 36 Cal 61 F B, 33 Mad 425. Dist .30 
Mad313 Ap23 Mad 377 I?oI 23 AU 121, 
33 Cal 283 Diss 5 Bom L R 1036, 6 0 L 
J 320 F B Appr: 27 All 517=2 ALT 
210 = 1905 WN 80. 

(77) Decree for redemption— Omission to 
exeoute-Maintainability to subsequent suit 
on the saiUe mortage. 

778-0 PCS. 47=Secfaon 344- 

cedure Cole BebMpn 
Section 1 


1857 D.CSAl’s CENT. CITIL DIGEST 1811-1912. l858 


CPC a908)S.47=(1882,S.244) ‘^Contd, 

^ (8) Separate suit Mrred—rontd, 

Where a suit for redemption has been institu- 
ted and a de^^ree for redemption passed therein, 
but not executed, a subsequent suit is not main- 
tainable for the redemption of the same mortga- 
gee. (22 Bora 771 followed). Vedapurntti v 
Vallabha Valia Raja, 25 Mad J90 

But See 24 M«d 44 noted tinder Trans- 
fer of Property Act section 92 that such a 
suit dof s lie. 

^ (78) Usufructuary mortgage— Mortgaged 

property taken on lease by mortgagor- 

Becrec against mortga or for arrears of 

rent Sale of mortgaged property in exe- 
cution of decree—? urchase by a third 
party. 

774-CPC-S. 47 (1908)«S. 244 (1882VTran8fer 
of Property Act 1882, S, 99 — Right of mortgagor 
to redeem, — 0 P 0 S. 244. 

The plaintifi’s father executed a usufructuary 
mortgage, and then took the mortgaged lands on 
lease from the mortgagees, they subsequently 
obtained a decree against him and the present 
plaintiffs for arrears of rent and brought the mort- 
gaged lands to sale m execution of this decree, 

^ when they were purchased by a third party The 

plaintiffs now sued to redeem the said lands from 
the purchaser. 

Meld that the plaintiffs were not entitled to 
redeem the auction purchaser who was not the 
mortgagee and was no party to the suit, and that 
^ the suit must be dismissed. Tke sale in contra- 

Tention of section 99, Transfer of Pronerty Act was 
Toidable only and not void, it was open to the 
present plaintiffs who were parties to the suit tu 
set it aside in execution and as they had not done 
80 , their present suit was barred by section 2 
^ Civil Procedure Code (22 Mad 347, 22 Bom t>24 

and 25 Mad 577, Ref 2S Mad 347 Ref.) 

Muthu V Karuppan. 2 M L T 181 « 

17 M L J 168=30 Mad 313. 

(79) Sale by mortgagee of property not 
, mortgaged, validity of Where to be (Ques- 

tioned. 

775-C PCS. 47 « (1882 s 244).Execution pro- 
ceedings— Suit# ^ 

Whei:e a puisne mortgagee, who was not made 

I a party to the suit of the prior mortgagee, instead 

pf proceeding against the property sol4 iH epoi^'' 

n 0. 0 . 117 



CPC (1908)S.47=(1882,S 2U)-Ocntd> 

(8) Separate suit hUTred-^-Contd, 
tion of the decree of the prior mortgagee, procaed- 
ed against other properties of the mortgagor and 
sold them. 

Meld that it was a matter to be complained of 
and (if wrong) remedied in execution proceedings 
and not by a separate suit. (29 All 290 Ref )» 

JogesliwarNarain v Lala Mooralidhar. 

7 C L J 270. 

(80) Mortgage— Second suit. 

776— 0 P C S 47 (2), 0 rr. 1, 2. 

Mortgage — becoad suit not maintainable for 

aa ne cause. 8 A L J 599. 

(81) One of two joint decree-holders recover 

ing tne entire decree amount— Maintain- 
ability of suit against by decree-holder | 

for his share. I 

777— 0 PCS. 47=tl88i! S. 244), ^ 

Where one of two joint decree-holders recei- ^ 

ves the entire decree amount from the judgment- \ 

debtor and certihes to the Court the fact of such %• 

receipt, although such certificate does not absolve r 

the judgment debtor from liability to the other I 

decree-holder, yet the latter is not if he elects to | 

adopt such a course, precluded from suing to re- 
cover his hhare from his joint decree-holder f 

instead ol proceeding against the judgment-debtor 
in execution. Somasundaram Pillai v | 

Krishnasawmy Naidu. 29 Mad 183. I 

(82) Fart satisfaction of decree not certifi- f 

ed to the Court. i; 

778— 0 PCS. 47=8 244 of 1882— Suit to ; 

recover money so paid after execution of entire 

decree — <'ivil Procedure <^odd, 1859, s. 206. | 

A, a judgment-debtor, paid to B, the decree- 1; 

holder, a sum of money by way of compromise, m 
full satisfaction of the decree*. B failed to certify I 

this payment to the Court, and afterwards execu- 
ted hex decree for the full amount, In a suit by 
A against B for recovery of the amount previously 
paid out of Court in satisfaction of the decree, — 

Meld that, notwithstanding s. 11 of Act XXllI of 
18bl, the suit was maintainable. Gunanj^hi 
Dasi v Ppankishori Basi, 5 B L R 22lf: 

13 W R F B 69. 

Overruling Aliiin^a Beebee v GooJfoo Ghurn 

Roy IWRSCQReJIi 


♦ 
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CPC (1908) s.47=(1882.s.244) -Contd] 

(8) Separate suit barped~Co?i^<2. 

Kotea— See 13W R,F B 69. 

(83) Satisfaction reporte<i~-Dismtssai- 
Mistake in calculation— Petition to re-open 
execution. 

779- 0 PCS. 47=:C1882S,244)~Bar— Execu- 
tion* 

Where the Court passed an order in an execu- 
tion case stating that the case bad been disposed 
of by reason of both sides having represented to 
the Court that the decree had been satisfied- 
that an application to allow the execution proceed 
ings to be opened was maintainable under S. 244 
C P C on the ground that the decree- holder had 
acted under a mistake of calculation in fixing the 
amount that was due flu Cal 638 diet). 

Nilratan Khasnobish v Ram Ration 
Chattcrji. § C W N 627. 

(84) Application to certify payment under 

S. 258 CPC. 

780- 'C PCS. 47=S. 244 4c S. 258. 

A judgment-debtor applied to the Ooart exe- 
cuting the decree to call upon the decree-holder 
tocertify the receipt of payment in part of the 
decretal amount under s. 258 of the Code of Civil 
Procedure* The Court dismissed the application 
on the ground that it was beyond time. The 
judgment-debtor brought a suit for cancellation 
of this order, for disallowance of the decree-hold- 
er’s objection, and for a declaration that the alle- 
ged payment bad been made and that the appli- 
cation for a certificate had been presented within 
time. Held that the question involved beine one 
relating to the execution, satisfaction or discharge 
of the decree, within the meaning of s. 244 of the 
Code, could not be made the subject of a separate 
tttlt, and that the suit must therefore be dismiss- 
ed, notwithstanding that the defendant’s plea to 
this effect ^ as made for the first time at the stage 
of second appeal; but that, in consequence of the 
defendant’s delay in taking the plea, each party 
must pay his own coats, Tulsha v Das, 

9 W N 95. 

(85) Certifying part payment— Suit for 
declaration that the decree has been satis- 

Red,S. 244, bar. 

781 - 0 PCS. 47, 0 XXI r 2«S8. 244, 258- 
^mall oj|use decjree— Qrder under S. 258, 


C P C(1908)-S.47=(1882,S.244)-^?on«i. 

(8) Separate suit barred — Gontd. 

A Court executing a decree is competent to pass 
under S. 258, Civil Procedure Code, to pass an 
order that a decree has been only partly satisfied. 

Such an order passed under S 258 is one rela- 
ting to the execution, discharge or satisfaction of 
the decree, and a suit for a declaration that the 
decree has been fully satisfied and for an injunc- 
tion to restrain the decree -holder from executing 
it is barred under S, 244. 

^emhlei-^kn order passed under S, 244 and S. 
968, Civil Procedure Cocle, in execution of a de- 
cree of a Small Cause Court, is appealable. 

Karuppa Pillai v Athamsa Rowthen. 

5 M L J 146. 

(86) Sale in excess of decree— Suit to im- 
peach sale— Non-maintainability— Mattej? 

relating to execution. 

782— 0 PCS. 47 — Execution, 

The question whether the actual execu- 
tion of a decree is in excess of the 
decree itself is one relating to execution with- 
in the meaning of s. 244, Civ Pro Code, 1882. (6 
M H C 293,22 Cal 483 and 27 All 485, Ref). There- 
fore the question that a sale in execution of a 
mortgage-decree was invalid, on the ground that 
it was not warranted by the terms of the decree, 
cannot be raised in a separate suit, Gunniah 
Vcnkatachalapathy Aiyen v Perumal Aiyen 
10 M L T 527=1912, 1 M W N 44. 

(87) Order in execution of decree-Surplus 

of sale— proceeds. 

783— C P O S. 47 of (1908)=S. 244 of (1882) 
— S P executed four mortgages of a certain 
mouzah. 

The first mortgagee sold the mouzah in execu- 
tion of his decree. The third mortgagee in exe- 
cution of his decree sold the same to defendant No. 
"2, who under S. 295 applied in execution of the 
first-mortgage’s decree for the payment of the 
surplus sale proceeds and obtained an order for 
payment to him. 

The present plaintiff, as a purchaser of the 
equity of redemption of S P brought a suit to set 
aside the order aud to recover the Burplus salf) 
propee^s from defendant No, 2, 
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(8) Separate suit hHrred>^Contd. 

Held — That the order under S, 295 in favour 
of defendant No.2 was one coming under oL(c) S. 
244 and that the present suit was not maintain- 
able. 24 Cal 65 referred to. 

Held that the fact of sale proceeds being 
realised in execution proceedings of the decree 
not of the third but of the first mortgagee made 
no difference, inasmuch as the two execution cases 
were amalgamated and disposed of simultaneously, 
Hurdwar Singh v Bhawani Pcrshad. 

2CWN429. 

(88) Money paid in excess under decree, 

784— 0 P C S, 47 of 1908 =S. 244 of 1882— 
Decree reduced on appeal -“Separate suit. 

A judgment-creditor having caused certain 
property of his judgment-debtor to be sold in 
execution, the proceeds realized did not amount 
to the full judgment-debt. Afterwards the judg- 
ment-debt was reduced in appeal to a sum far 
below the amount realized in execution, and the 
judgment-debtor brought a suit to recover the 
excess moneys. Held^ with reference to Act 
XXlIl of 1861, s. 11, that the suit did not lie, 
but that the Court which charged with the exe- 
cution of the decree had full jurisdiction to deter- 
mine the question and order a refund. 

Mothoona Pershad Singh v Shambhoo Geer 

19WRi413. 

Notes;— Dist; 22 Cal 501. 

(89) Interest on money taken out of Court 

in exectition of dccrec-Scparate suit. 

785- 0 PCS ^^7=:Ss 244, 683. 

Held that interest on money taken out of Court 
in execution of a decree is recoverable with the 
principal in execution proceedings under Section 
683, Civil Procedure Code, and that Section 244 
of the Code, is a bar to a separate suit for the 
recovery thereof. 

The rulings of the Courts cited and discussed. 
Shadi Lai v Mehtah Chand. 82 P R 1896. 

(90) Decree subsequently reversed or mo- 

dified. 


■ 


786 -S. i7=S. 244 of 1882 
When money has been taken in execution of a: 


CPC fl908) S.47=(t882,S.244)-i?o««< 

(8) Separate suit barred— 
decree which is subsequently revers<=‘d or modi- 
fied, no fresh suit will He for its r6covery;4he 
matter must be enquired into by the Court which 
passed the decree as a question arising betweem 
the parties relating to the execution of such de* 
cree, 

Saligram Singh v Gobitid Saliii. 

4BLRAp64. 

Nursing Chundcr Sein v Bidya Dhuree 
Dosseft. 2 W R 275. 

Jadoo Nath Gossain v Nobo Kishen Chat- 
terjee. 4 W R 66. 

(91).— Not merely a declaratory decree — 

Remedy by way of execution and net by 
separate suit. 

787, — 0 P C S. i47=S. 2^?4 of 1882. 

M H and others obtained a decree in 
1882, in accordance with an award directing 
“that MS, defendant, and after her, her represen- 
tatives, should pay without any objection from 
the beginning of 1289 Fasli Rs 1 6 annually to MH 
and others,”Subsequently MH and others applied 
for execution of this decree seeking to recover, 
the arrears of the annuity for 1291 and 1292 
FaslL J/S obj<»cted that these arrears were not 
recoverable in execution of the decree but a fresh 
suit should be brought. The objection being allow- 
ed by the Court executing the decree, M H and 
others brought the present suit for the arrears 
in question and interest. The suit has now been 
resisted on the ground that the suit was barred 
by 8. 244, Code of Civil Procedure. Held that the 
decree of 1882 was not a mere declaratory decree 
and the plaintiff’s only remedy was by way of 
execution and not by a separate suit. (W N 1886, 
p.248) followed. Though the plea comes with the 
worst possible grace from the mouth of the defen- 
dant, the Court was bound to give effect to it as it 
affected jurisdiction .’The Court however intended 
that the Subordinate J udge,who refused execution, 
will, when moved by way of review, reconsider his 
order and will relieve the present plaintiffs from 
the difficulties into which they have been led by 
the defendant. Sughra v. Muhammad Husain 

3 W N 280. 

(92) Suit by reversioner, n/m 

788. — 0 P CS. 47.=S. 244 of 1882 v 

A died leaving som6 property burdened 
with a mortgage a widow and some reversioners. 
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(8) Separate suit barred— Coniid. (g) Separate suit barred'^Confd. 


B the widow’s brother-m-la.w aPegiug that he 
had brought the decree obtained by the mortga- 
gee on his mortgage-bnnd, attached the property 
left by A in execution of his decree. The rever- 
sioners thereupon alleging that the mortgage debt 
had been paid by the widow who was in collu- 
sion with her brother-in-law brought this suit to 
have it declared that the mortgage debt had been 
paid and the property therefore could not be 
attached. that as they can set up this plea 
in the execution department they cannot sue 
for a declaratory decree under s. 42. Jhat*i 
Singh V Gangs Kumar. 5 W N 215. 

(93) Execution proceadings- Regular suit- 
Mistake— New plaint not inconsistent with 

original case. 

789, -0 P 0 Sa, 47,11^ 

If the execution proceedings are still going on 
it is not material whether the dissatisfied party 
applies expressly under S. 47 Civ Pro Codf» or 
purports to bring a regular suit, provided the 
Court is the same, This wag held under the old 
Code, and now cl (2) of fc> 47 makes express provi- 
sion for mistakes of the kind. 

To admit of an application under S 47 the 
decree must be capable of execution and must 
be still in course of execution. 

If an application has been made under S. 47 
and disposed of, the decision is res judioafa 
and on that ground a subsequent regular suit will 
be barred, 

A suit was decreed by the original Oouit, but 
was dismissed summarily by the lower appellate 
Court on the ground that it was barred by S. 47 
Civ Pro Code, and that plaintiff set up a n‘=‘w 
case in an a»uended plaint BeU that the order 
was bad, as it was not shown that the new plaint 
was inconsistent with the original case, or that 
the suit ought to be dismissed on any ground. (U 
BR(1904-1906), n, CivProOode 36; UB R 
{1897-1901), 11,249 Ref. 10 Cal 6,38, 9 B L R 1020 

Nga Po Tun v. Mi Thet Pon. 
UB R (1910), 4th qp p 66«10 Ind Gas 991. 

(94) Suit to enforce liability imposed by 
decree of Civil Court in mofussil. 

790. -0 P 0 S. 47-S. 244 ofU882. 

A suit do^B not lie to enforce a liability speci- 


fically imposed by the decree of a Civil Court in 
the motussil, the right of suit in such case being 
taken away by s. 11 of Act XXIH of 1861. 
Sanjeeviyah v. Nanjiyah. 4 Mad H C R 453. 

(95) Second suit for restitution of conju- 
gal rights— Decree in former suit not 

executed. 

791.— 0 P 0 S. 47=S. 244 of 1882.-Hasband 
and wife- Decree-Decree not executed-Subsequent 
voluntary cohabitation followed again by de- 
sertion — Satisfaction of decree-Second suit for 
restitution of conjugal ngbts-Res iudicata-Oause 
of action -Civil Procedure Code Act XIV of 1882, 
Secs, 13 and 244. 

Plaintiff obtained a decree against bis wife 
for restitution of conjagal rights in 1886 which 
was never executed. In 1887, however she return- 
ed to his house, and stayed with him for two 
months. She afterwards deserted him again. 
Thereupon the plaintiff filed a second suit for 
restitution of conjugal rights. 

Meld — that the suit was not barred either 
under Sec 13 or 244 of the Code of Civil Proce- 
dure Act Xi Y of 1583. A second withdrawal from 
cohabitation constitutes a fresh cause of action. 
Keshavlal Gii»dhaflal v Bai Parvati, 

P J 1893, p 152; 18 Bom. 327. 

(96) Execution transfcirrcd to Collector- 
Private sale Subsequent Stilc held by Collec- 
tor-Remedy of purchasers at private sale. 

792.— CP 0 Ss. 47,68,70,71 «(1882~Ss. 244, .320) 
— Bar-Execution of decree. 

Execution of a decree for sale of ancestral 
property was transferred under the provisions 
of S. 320 0 P 0 to the Collector, Whilst tho exe- 
cution proceedings were pending before the Col- 
lector the judgment-debtor privately sold the 
properly, and the purchasers paid over the price 
to the decree-holder, and such payment was cer- 
I tified to the Civil Court which passed the decrei. 
The decree-holder, however, took no steps to 
withdraw the execution proceedings from the 
hands of the Collector and accordingly the Collec- 
tor in due course sold the property. Meld that 
under such circumstances the remedy of the ^rst 
purchasers, i. e. the pthchasbr^ by pritatb sale, 
was by spplicatlbh 
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(8) Separate suit barred—* 
by suit and that such application lay to the 
Oivil Court and not to the Collector, (24 All 339 
ref to.) Sadho Chaudhri v Abheaaiidan 
Prasad. 1903 AWN 203=:26 All 101, 

Notes:—Ref 27 All 298 = [1903] W N 235. 

(97^ Suit for administration in respect of 
barred decree. 


: P C C1908) S.47=C1882, S.2U)-Oontd. 

(9) Resj udicata— 

by the executing Courtis not a procedure in exe- 
cution of a decree as it results in the final decree. 
Section 244 would not therefore apply. 

The principle of res judicata applies to ques- 
tion decided in execution proceedings. The bind- 
ing force of such a judgment depends upon gene- 
ral principles of law. Ssrat Chandra Roy v. 
Khalil Mondal. 11 C L J 501. 


I 793-0 PCS. 47 — Mortgage d<»cree-Applica- 

^ tion for execution by sale-Ss. 227 ; 230 0 P Code 

and S. 69 and 99 T P Act — Limitation Act sch II 
Arts 122, 179 and 180. 

A mortgage decree was obtained against 
f the defendant’s husband in a suit on a mortgage 

executed by the latter on the 29th September 1882. 

' On the 27th July an order to transfer it to the 

; High Court was made. In 1886 April the mort- 

i gagee made an application to the High Court for 

, the execution of the mortgaged properties and 

an order for attachment was made. The moit- 
gag6e died in April 1892 and on the 20th August 
1894 the plaintiff applied to the High Court for 
I an order absolute for sale of the mortgaged pro- 

t perty under s. 89 T P Act. On 6th January the 

application was refused on the gi ound that the 
lands were outside the tenitonal jurisdiction of 
the High Court. The plaintiff brought the pre- 
sent suit, suing the administration ot the mortga- 
gor’s estate and asked for the sale of such of the 
properties as may he found subject to such mort- 
^ Meld — that the suit was not maintainable 

by reason of the provisions of ss 230 and 244 C 
f P Code, the questions arising in the suit being 

i such as should have been determined m execution 

i of the decree and not by a separate suit. 

I Jogemaya Bassi v Thackomoni Dassi. 

ii 24 Cal 473. 


(2) Plaintififs father sued as trustee-Sait 
dismissed— Second suit by plaintiff 

barred. 

795— C PCS 47 = 1882 S. 244. 

The decision in a previous suit dismissing it 
under sec 244 C P 0 is a bar to the second suit im 
respect of the same property. Ramapayya 

Aitha V Melanta. 8 M L T 221 =7 Ind Cat I 

184 ^ 

(3) General principles of— Re-opening 

questions already decided. 

796— 0 P 0 S. 47 of (1908)=S 244 of (1882). 

Where a question has been tried and determined 
under S 244 Civil Procedure Code, it cannot be 
re-opened under S.2 76 merely because the assignee 
from the ju Igment debtor has been made a party. 

It is res judicata. The decision is binding not 
because of S IS, Civil Procedure C jde, but under 
general principles of law. (6 All 269, Fob). 

Umesh Chandra Singh vMadhu Sudan 
Khamkat. 9 C L J 356 = 4 Ind Cas 119. 

(4) Order under S. 244-Final between par- 

ties. i, 

I 

797— 0 PCS. 47, 0. 21 rr. 22, 23, 90=(188a 
Ss 244, 248,^249, 311)— 


Notes— Ref: 25 Cal 680 , 26 Cal 166 , 17 M 
L J 441 ; 36 Cal 1100 , 31 Mad 24 , 10 0 
L J 336 ; 25 0^1 680. Appr: 28 Mad 224. 
Fol; 12 OWN 614. 

(9) RES JUDICATA. 

(1) Assessment of execution of decree 
—Res judicata. 

794.— 0 PCS. 47=1882 s. 244. 

The aseessment of mesne profits though done 


Where the first application for execution was 
barred, but the judgment-debtor did not appear 
and object, and a second application was made 
and notice was issued to the judgment-debtor 
who did not appear, and his property was sold in 
execution 

Meld^ that the otvler in the second applica- 
tion that attachment and sale proclamation should 
issue, was an order under S.|244 that, the judg. 
ment-debtor not having appealed against it, it 
became final between the parties and that the 
sale was good. (10 0 W N 209; 8 0 L J 193; 6 All 
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(9) Eeisjudicata—6Vwf(Z. 

369 (? 0); 11 I A 37; 8 Gal 51 0) 11 0 L R 113; 

8 I A 123 Bal) Fazar Banu v Uzir Ali Mian. 

1 Ind Cas 284* 

(5) Finality of decision of executing Count 
as to pnopenty being non-anccstnal. ' 

798—0 P C S. 47 ; 0 21 rr. 66, 70, 90 Ss. 68, 
70, 71«(1882 Ss, 244, 287, 311, 320). 

After a decision by the Court executing a de- 
cree, with due notice to the judgment-debtor, 
that certain immoveable property was non-ances- 
txal, the latter is not competent to re-open the 
question and ask to have the sale set aside on 
the ground that tbe property was ancestral and 
the sale ought to haye been held by the Collec- 
tor. A question of jurisdiction cannot be raised 
in an application under S. 311 of the Code of 
Civil Procedure. Bihari Singh v Muliut Singh 
ZALJ 140«1906 W N 3=28 All 273. 

(6) Decree not in accordance with Act— 
—Money not paid within time— Sufoesquent 
suit of redemption not barred. 


‘ f 9) Resjudicata— Cimtd, 
cree is not raised and determined under S. 244 0 
P Code. S. 244 does not prevent the defendant 
from raising that issue in a separate subsequent 
suit. (24 Cal 355 followed). Nil Kamal Muker- 
jee V Jahnai Chowdhurani. 26 Cal 946. 

Notes-Fol:7C WN 607. Ref.* 19 M J 1. 

(8) Question as to what was sold at exe- 
cution sale— Inherent power of Court to 
certify mistake— Question of mistake. 

801— C P 0 Ss. 47, 151— Execution of decree 
— Question relating to execution. 

The question of what was sold at an execution 
sale is a question relating to the execution of the 
decree and no decision as to the validity of the 
decree or as to the validity of the 
sale held under the decree on the ground of 
fraud can possibly operate as res judicata in a 
question of mistake which occurred in the exe- 
cution proceeding itself. The Court has full 
jurisdiction under s. 151 of the Code to rectify it, 
Ekadashi Das v Chandra Mohan Shaha. 

7 Ind Cas 91. 


799-0 P OS. 47 (l908)=:Civil Procedure Code, | 
Ss. 344, 13— Resjndicata. 1 

The plaintiff brought a suit for redemption of 
a usufructuary mortgage, and obtained a decree 
for redemption, conditional on his paying a cer- 
tain sum within a time specified in the decree. This 
decree, however, instead of going on do direct that 
in default of paying by the due date the property 
should be sold, directed that if payment was not 
made within the time fixed, the ‘judgment should 
be deemed to be non-existent/ The plaintiff 
did not pay the decretal amount within the time 
fixed but some years afterwards, brought a 
second suit for redemption. Held, that this second 
suit was not under the circumstances barred, 
either by reason of anything contained in the 
Transfer of Property Act 1882, or by S. 13 or S. 
244 of the Code of Civil Procedure. (19 All 202 
overruled.* 6 1 A 404.) Sitaram v Madho Lai 
1901 AWN 194. 

(7J Questions for the Court executing a 
decree— Defendant’s plea by way of a se- 
parate suit 

800-0 P G S. 47 of (i906t)^=S. 244 of (1882) 
—An issue arising out of the execution of a de- 


(9) Administrator, suit by Decree — 

Satisfaction— Sanction of the Court. 


802 — 0 P C S, 47 of (1908) — Indian Succes- 
sion Act (X of 1865), Sec. 282. 

The defendant brought a suit in 1888 against 
the then administrator of the deceased’s estate 
and obtained a decree. In satisfaction of the 
decree, the administrator executed a sale deed of 
some property belonging to the deceased with the 
sanction of the Court obtained under S, 267-A, of 
the Code of Civil Procedure. The management of 
the estate then passed into the hands of another 
administratrix, who brought a suit in 1901 to set 
aside the decree and sale thereunder : — 


Heliy (1/ that the decree obtained and the 
execution had against the former administrator in 
whom the aggregate of rights and obligations of 
the deceased were vested as the legal represen- 
tative of the estate were .binding upon his sac^ 
cessor as long as that decree and sale consequ^t 
upon it were not the result of fraud or collusion* 


(3) in answer to the contention that the only 
execution of the decree allowed laW 
authorised by 0. 202 c|f tlie. 
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CPC (1908) s.47=(1882 S 244) --Gontd, 

('9) Resjudicata— 

Act, 1865, that whatever might have been the 
proper way o£ executing such a decree as a 
matter of fact it was executed rightly or wrongly 
under S.267-A of the Civil Procedure Code: sac- 
cording to Ss. 244 and 13 of the ^ode such execu- 
tion bound the parties to the decree and all per- 
sons claiming under them; and the question was 
therefore res-iudicata. Bai Meherbai v 

Hagan chand 6 Bom L R 8BB*29 Bom 96. 

Notes -Expl. 32 Bom 381 = 10 Bom Ii R 519. 

Ref: 31 Bom 73; 8 Bom L R 885. 


CPC (1908) s.47=cl882. S.W-Oonti 

f9) Resjudicata- Contd, 


(10) Consideifatioti for the bond— Rcs- 
judicata. 


803-0 P 0 S. 47 of (1908) = S. 244 (1882). 

The objection, viz , that there was no consi- 
deration for the bond on which the decree was 
passed, is one that relates not to the execution, 
discharge or satisfaction of the decree but to a 
matter which the decree itself has made res judi- 
cata between the parties and their representatives 
and therefore it cannot be taken in execution by 
the judgment-debtor, much less can it be by his 
representatives. Chanda Bibi v Mahamad. 

. 1889 P i 371. 


( 11 ) 


Gatise of action <fe relief in two suits 
diffcrent-No res judicata. 


804. 

cata. 


-OPOS. 47=Ss. 260, 13— Res judi- 


was not resjudicata as the cause of action and 
the relief in the two suits were both different. 

Bai Jadav v Chunilal. 1890 P J 72. 


(12) Finding of a Court cannot be 
ted by the parties in the execution 
cree, 


dispu- 
of de* 


805-0 P C S. 47 of (1908)=S. 244 (1882). 

The finding of a Court on which a decree is 
based, whether arrived at on evidence or on 
admissions, cannot be disputed by the parties in 
the execution of the decree. Ganesli v Guru- 
nath. 1896 P J 520. 


A and C obtained a decree against B directing 
B to build a house in a certain manner. A and C 
then sued B for an order to remove the house 
erected by B on the ground that it had been built 
contrary to the decree. Meld, that the question 
in the second suit was not one relating to the exe- 
cution of the former decree under s. 244 (c), as 
the question under and the relief granted by the 
former decree viz., the plaintiff’s right to prevent 
the defendant from building and an order to the 
defendant not to build in a particular manner 
were notithe same as the question under and the 
relief asked for by the second suit, viz , the plain- 
tiff’s right to remove the building erected by the 
defendant and an order to the defendant to re- 
move the building already built and in default, 
removal of it by the Court’s officers; and that 
though A and 0 should have proceeded under s. 
S60 of the Code the suit could be maintained. 

claiiuin thu fecoud 


(13) Execution of decree— Procedure— 
Resjudicata-Ch VII of the Code does not 
apply to execution proceedings. 


806— 0 P n s. 47 of 1908=1882 s. 244. 


In case of dismissal for default the decree- 
holder should file a fresh application for execu- 
tion.(16 All 84; 18 Bora 429; 9 P R 1903 = 70 P L 
R1903, Ref to.). 


Orders passed in execution-department even if 
invalid, operate as res judicata if passed after 

notice. Dulo Ram v Psla Mai. 

1S9PLR1905. 


807. — C P 0 Ss. 47, 49, — Execution pro- 
ceedings— Res judicata. — 


A party who allows an order for execution to 
be passed where he had an opportunity to con- 
test the validity of that order, cannot subse- 
quently re-open the whole matter in controver- 
sy. But this principle does not apply where there 
was no adjudication by reason of the failure 
of the decree- holder to prosecute the execution 
proceedings. Mon Mohon v Dwarka Nath 
7 Ind Cas 55=12 C L J S12. 


(14) Rcfi judicata— Mortgage sale— Auction 
sale pending appeal against decree by mort 
gagee- Subsequent order directing auction 
purchaser to be placed in possejssion^ 


808.— CP CS 47 (1908) --Modification 
decree in appeal— GiVin| 6 j|ion(;hs for 
tlop,— 




‘KImL 
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(9) Resitidicata— 

A decree for sale of mortgaged property was 
passed In 1900 for a sum less than the amonnt 

claimed. The mortgagee appealed against the 
dismissal of a portion of his claim. An order 
absolute for sale was made in 1902. The properties 

were sold in 1903 and purchased by the decree- 

holders. The mortgagees purchasers applied to 
be put in possession which was refused by the 
Subordinate Judge and an appeal was prefer- 
red therefrom; and on 18-4-04 the High Court 
allowed the appeal by the mortgagees-purchasers 
against the order refusing to place them in pos- 
session; but before the date the High Court on 

27th January 1904 allowed the main appeal of 

the appellants mortgagees directing the respon- 
dents mortgagors to pay the whole amonnt adjud- 

ijed within 6 months and in case of defaul . direc- 
ting the property to he sold. This decree and its 
form was not apparently brought to the notice 
f the High Court on 18-4-04 when it disposed 
o! tie appeal of their purchase. The respon- 
dents (mortgagors) now 

possession by setting aside the sale. Beld, that 
the order dated 18-4-04 was not null and void 
and that the mortgagees were entitled to be in 

possession, the more so as there had been no offer 
to redeem by rhe respondents. 

Ram Golam Saliti v Barsati Singh 

13C WN 821; 9 CL J 
ft A L J SO; 11 Bom L R 214; 19 M L J 
178; 36 Cal 336; 36 I A 27 PC. 

(i%) Representative of a party- Auction 
purchaser-order in summary in<iuiry 

809-810.-C P 0 B 47-8 244-‘‘Party" 

A patchaser at a Oourt-sale is not a party, or 
the representative o! a party, within the meaning 
-of 8. S44 of the Code of Civil Procednre (Act XIV 
of 188«). He is, therefore, not bound by any order 
in the miscellaneous inquiry under s. 280, 28 1. or 
282 of the Code. Nor is be bound by the speci- 

flctttions contained in the proclamation of sale 
of the claims of intervenors. Certain property 
was attached in execution of ^ a decree. The 
defendant* intervened, and objected to the at- 
tachment on the Qjround that they held the pro- 
perty on permanent tenancy. Their objection 
was allowed, and the Court made an cyder, direc- 
ting the property to be sold, subject to the 
rights. In the proeJapaariop of fiale 
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(9) Resjudicata— 

however, ifc was stated that the Court did not 

guarantee the title of the intervenors. 
The plaintiff purchased the property at the Court 
sale He then sued to eject the defendants. 

The defendants pleaded that the plaintiff had 
purchased, subject to their rights as permanent 
tenants. Both the lower Courts rejected the _ 

plaintiff’s claim on the ground that he was hound 
by the order in the miscellaneous inquiry, which 
had become conclusive by reason of his having 

omitted to sue within one year from the date of 

the order. Eptd reversing the lower Court’s 
decision, that the order in the miscellaneous 
inquiry was not binding on the plaintiff as an 

auction- purchaser. Vishvanath 
V Subrsya Shivapa Shetti Bom 290» 


Notes.— Ref 16 Bom 1. 

(10) ESTOPPEL. 

(1) Previous application barred— Notice on 
judgment-debtor. 

gll.^C PCS 47 = (1882) 0 P 0 S 244. 

A judgment-debtor lis not estopped from con- 
tending that a previous application for execution 
was barred by limitation merely because notice 
bad been served on him and he did not appear 
to contest the proceedings. Umed AH v« 

Abdul Karim. 8 C L J 193. 

(2) Persons wrongly impleaded as defen- 
dants not estopped 

PCS. 47; 0 21 r 58=(1882 Ss 244, 

278)- 

Some persons, who were wrongly impleaded 
as defendants in execution proceedings, did not 
prefer any claim to plaintiff’s attachment and 
sale of property therein. 

Held, that they were not estopped, by the 
said circumstance, from making a claim in any 
subsequent suit or proceedings. Akkamad 

Mohideenv Sowmya Narayana Aiycngar. 

8 Ind Cas 161. 

(Sy Party alleged to have been wrongly sub- 
stituted in execution proceedings. 

813.— 0 P C S 47 =s S 244 of 1882. 

A an executrix of the estate of hei; 
husband executed a mortgage bond for 
necessary purposes. She then adopted B, 

A ■ynrtf+.nrafro WfflRhrnllP'ht aSSl 
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(tO) , Estoppel— 

suit was compromised, and the amount was to be 
paid by instalments. Default -was made in payment 
and the decree -holder applied for execution and 
obtained partial satisfaction; meanwhile A’s 
property was taken into possession by the <1ourt 
of Wards and the decree-holder died. After N a 
minor was substituted for the decree-holder and 
B for A. Present application for execution was 
made by the sub-manager of N. It was contended 
by the defendants that assuming that B’s estate 
is liable, the liabelity could not be enforced in Oxe- 
Gution because the order of substitution as regards 
B is a mere nullity and that the appeal could not 
lie under S 244 0 P 0. Court had power to 
make a substitution of this kind and B is rightly 
substituted, (lo Oal 40; L E 15 I A 195 ref to.) 
JQfeZd also that B was preoluded by the previous 
proceedings from questioning the order of sub- 
stitution. (8 Gal 51 ; L E 8 I A 193; 6 All 269; L R 
11 1 A 37 referred to; 6 Cal 86 distinguished). 

Norendra Nath Fahan v. Bhupendra 
Narain Roy 23 Cal 374. 

Notes.— Ap 23 Bom 723. Diat 25 Mad 431; 36 
Cal 1060 = 80 LJ 193. Ref 31 Mad 464 
Foi 23 All 199 F B; 7 0 W N 694; 8 C 
W N 470. 

(4) Estoppel -Application to have the sale 
held and application to set the sale aside. 

814.-0 P 0 S 47; 0 31 rr 83, 90 =(1883 Ss. 
244, 305, 311)— 


CPC (1908) SA7^(.m2,SM'>-Oontd 

(10) Estoppel— 

(5) Simple money-decree against father- 
Objection to execution on sons— Estoppel. 

815. — 0 P C S. 47 = (1882 S. 24^) 

JBeld that the defendants were not entitled to 
plead S 244 of the Code as bar to a subsequent 
suit instituted on the strength of their former 
plea; and it matters nothing that the suit as 
framed was not exactly the suit suggested by the 
pl^a of the defendants. Jagannadha Row 
V Kurmayya 17 M L J 314. 

(6) Appeal— Claim— Debutter property— 

Right of suit. 

816. — C PCS 47; 0 21 rr 58, 63 = (1882 Ss. 
244, 278, 283.) 

In execution of a decree obtained by the de- 
fendants against the plaintif ’s father, the plain- 
tiff as legal representative of his father preferred 
a claim to a property attached on the ground 
that it was not the personal property of his 
father but that it was defmUer property; the 
claim being disallowed, he preferred an appeal 
which was dismissed upon the defendant’s objec- 
tion that it was an order, not under S. 244 of 
the Code but npon an application under B. 278. 

Held, that in a regular suit by the plaintiff 
for declaration that the property is debnUe7\ 
defendant is estopped from raising the question 
that it was barred by S 244 of the Code. Kara 
Dhan Kalia v Puma Chundra Mondal. 

11 C W N 145. 


In an application by the judgment-debtor 
under S 306, C P C., he stated that a sale procla- 
mation bad been issued, and he offered to have 
the sale held, without the service of a fresh sale 
proclamation, if time was given to enable him to 
raise money to pay the judgment debt. The 
application was refused and the sale took place. 
He then made an opplication for setting aside 
the sale on the ground of irregularity: 

Held, that there was no relinquishment of his 
right to question the validity of the sale, as the 
terms offered were accepted neither by the Court 
nor by the decree-holder, and that the application 
was, therefore, maintainable — ( 2 C L J 584, 25 
W E 34 Diat, 6 0 L J 62, 9 CL J251; 2 Ind Cas 
338; 36 Oal 422 Ref). . Etiamadin Jamadar v 
^.bdul Jaffer Daftri ^ 5 Ind Cas 489. 

■' ''R|C:0:'n8 


(7 ) Fraud— Sale in violation of section 99 
ofT P Act— obj«»ction that no suit lay 
when application put in objection raised 
that a suit lay. 

817— C. P. 0. B. 47 =(1882 S 244 cl (c) ). 

Clause (c) of S. 244 of the Code covers a case, 
where it is sought to set aside a sale held in exe- 
cution of decree on the ground of fraud or as hav- 
ing been held in violation of s. 99 of the Transfer 
of Property Act. A regular suit does not lie to set 
aside a sale upon these grounds. 

Per Aikraan, J., that, where the appellant had 
successfully resisted a suit to set aside a sale on 
the ground that Suit was not the proper remedy 
but that the matter should fee tried in execution, ■ 

, riot behind t^at and 
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C P Ccl908)S.47=ti882,S.244)-C7<»i««* 

(10) Estoppel.— OoftcW. 
object in the execution department, that an 
application under i. Ui of the Code, did not Ue, 
but that a suit ohould be brought (.30 Oh Dist. 
67 Kef). 

Gaya Prasad Misri v Handharsing 
8 ALJ'^sesA W N(1906) 206=28 All 

681. 

Notes — Appr; 6 o L J 320 F B. Ref: 11 0 
W N 1011 F B; 36 Cal 61 F B. 

(8) Rigfctto show that previous proceed- 
ing and compromise were in fraud ol 
applicant’s right. 

gl8_C PCS. 47=(18S2 S. 244).- 

la an application for setting aside a sale pur- 
ported to have been signed by the appellant and 
her brothers. A compromise petition purport- 
ing to bays been signed by all of them was pre- 
sented. Subsequently the appellant presented a 
iiinilar application, 


CPC (1908^5.47 =(1882, S.244)-C?on<<?. 

CPC fl908) a. 4 , 7 -Eeooyery of mesne 
profits for period between decree of High Court 

in appeal-^Becree in review. 

s„ 0 P 0 OM 8 ) 

C P C S. 47 — Application to eet aside— 

Dismissal for non-appeaiance-Maintatinable or 

not. 

See C P C 0 9 T 9. Case No. 1798. 

2 Ind Cm 156. 

CPC (1908) ». 47 — Claim for mesne 
profits and interest by true representatives— 
Title of the judgement-debtor. 

See 0 P 0 (1908) 8. 144 cl. 1. Case No.(lS7S). 

11 Bom LB 1200 PC. 

CPC (1908) s. 47 — Party entitled to any 
benefit by way of restitution or otherwise. 

See CPC (1908) s. 144. Case No (1374). 

25 All 441. 


Meld^ that she is entitled in this application 
to show that she had no part in the former pro- 
ceeding, that the com promise was obtained be- 
hind her back and in fraud of ber rights, and 
that it was not binding upon her, without having 
the compromise s-A aside either on review or in a 
regular Lt. (27 Cal 11^5 C W N t^60 Ref.) 
&fa«maty Asahan Banu v Anatida Chandra 
Dutt. 3 IndCas 116^14 CWN 823 

(9) Deprcc— Execution-Order under s 244 
C P lor transfer of execution— Confir- 
mation of order in appral— Application 
hy decree- holder. 

81t— C PCS. 47, 0. XXl, r. 6^ 244, 

I8S Oiv. Pro.Code, 1 h 82 ).— Application by decree- 
holder to Court of first instance for execution.— 

Where an order by a Court made un<ier S. 
144 of the Oiv. Pro Code, 1882, transferring a 
decree for execution to the Collector ( the pro- 
perty attached by the decree-holder being an- 
cestral estate was confirmed in appeal, and the 
case came again before the Court of first instance 
for execution, held, it was not competent to the 

latter Cottrt to alter the order which it had pre- 
viously made into an order made under s. 283. 
Such an order is ultTn httes and illegal, 

Bon/ad All v Jagannath. AWN 1885, 270. 


C P C «. 47 — Restitution due in virtue of 
the modification in appeal of the decree of a rent 
Court— Procedure. 

See C P C (1908) s. 144. Case No. (1876). 

26 All 149. 

C P C s. 47 — Restitution of property— 

Execution of decree. 

See 0 P C (1908) s 144 cl (l).Ca8e No (1376) 

86 Cal 265. 

C P C s. 47— Bight of restitution enfor- 
ceable only again.t parties to the suit and not 
against third parties. 

See CPC (1908) s. 144 cl. 1. Case No (1377). 

33 Cal 867. 

—CPC (1908) s. 47— 

Sec 0 P 0 (1908) s. 136. Case No. (1326). 

20 M L J 136. 

CPC (1908) s. 47— 

See C P 0 (1908) s. 116. Case No, (1384). 

32 Cal 672. 

CPC (1908) s. 47— Decree-Execution- 
Application by another decree-holder for ratrahle 
distribution— Bxeoaitou proceedings transterr.d 
to the Ooilleetos-^Bale of ^fapprtiy % OoHdciw^ 
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CPC '1908) S.47=(1882,S.244)-Oonc2i 

See C P C C1908) s. 48. Case No. (88*). 

6 C L J 468 . 

C P C s, 47 — Non-certilioation is no bar 
to a suit for damages. 

See C P C O SI r. 2. Case No. 2,259. 

IS C L J 88 . 

C P C 8. 47 — Uncertified payment it ad 
justment. 

Sec 0 P C 0 21 r. 2. Case No 2280. 

5 A L J 478. 

C P C s. 47 — Uncertified payment or ad- 
justment. 

See C P C O 21 r. 2. Case No. S266. 

12 C W N 488. 

CPC (1908) «. 47— Special Oases under 
0 2 r 2 Expl. (a)~Suits for mesne profits and 
possession. 


C P C 8. 47 (1908) — Question whether 
property attached is deceased judgment-dehtor’s. 

See ® P C (1908) s. 60. Case No. (944) 

26 Mad 501. 

C P C s. 47 of (1908)— -Appeal from orders- 
Order by execution Court for imprisonment of 
judgment-debtor — Appeal— Revision. 

Sec CPC (1908) s. 66. Case No. (975). 

69 P R (1895). 

CPC S. 47— Effect of setting aside an 
exparte decree. 

Sec 0 P C 0 9 r. 13 Case No. 1922. 

5 C L J 328. 

CPC ri908j s. 47.- 
- Sec e P 0 (1908) s. 64, Case No. (1017). 

28 Cal 492. 

CPC (1908) s. 47 —Date of decree for 
mesne proftts—JQate of ascertainment— Date of 
decree. 



Sec C P 0 (1908) O 2 r 2. Case No. (1548). 

8 Id L T 294. 

CPC (1908) a. 47 — Modes of paying 
money under decree. 

Sec C P 0 (1908) 0 21 r. 1. Case No. (2183). 

10 P L R 27. 

C P C 8. 47— Contest between benami 
transferee and real transferee as to the right to 
execute decree. 

See C P C (1908) 0 21 r. 16. Case No. (2371), 
21 Mad 388. 

C P C s. 47— Power of Court to stay exe- 
cution, discretionary and not obligatory. 

Sec C P 0 (1908) 0 21 r 16. Cas^: No. (1363). 

28 Mad 387. 

C P C 8. 47- 

See 0 P 0 0 21 r 16. Case No. 2368. 

2 M L T 807. 


CPC (1908) S.47=(1882 S 244) -Gontd^ 

Refusal to set aside the sale — Appeal — Confirmed 
sale can be set aside. 

See C P C (1908) s. 68. Case No. (1053). 

31 Bom 207. 

CPC (1908) s. 47— Sale not affected 
by the grant of a sale certificate to the auction 
purchaser. 

Sec C P 0 (1908) s. 65. Case No. (1031). 

9 C L J 464. 

C P C 8. 47 (1908) — Applicability of pro- 
visions of s. 263 to realization of security under s. 
336— Order directing security to be realized — 
Decree appeal. 

Sec C P 0 (1908) s. 56. Case No. (974). 

13 M L J 484. 

C P C s. 47 (1908) — Hindu Law — Decree 
against father — Execution against son — Separate 
suit. 

Sec 0 P C (1908) g. 60. Case No. (946). 

6 C W N 223 
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c. P. C. (1908) S. 48- CPC (1882) C P 
S. 230. 

Limit of time for Execution. 

Notes— C P C (1908) s.48=(1882) s 230- 

This section correspoi3(38 with para^t i and 4 of 
section 230 of the 0 P Code of 1882, with several 
modifications and changes— Ci (h) of sub-section 
(2) is new. 

1 Applicatiofi of the section (820-823) 

2 Decree sought to he executed com- 

mencement of the period of limita- 
tion (824-827) 

3 Deeree for the payment of money 
(828-833) 

4 Granting of an application for the 
execution of decree (884—844) 

5 Where decree or order is for period- 
ical payments of money or for deli- 
very of property at a certain date 
(845-851) 

6 Period of limitation under this sec- 
tion and step in aid of execution 
(852-887) 

7 Where the judgment-debtor has by 
fraud or force prevented execution 
(888-902) 

8 This section does not affect the 

operation of Art 180 of Limitation 

Act (903-906) 

I 

9 Miscellaneous Cases (907—917) 

[t J Application of the Section. 

1 of the section 8 2d 

2 ApplIdaMon of section — Eetrospectire 
eiect— ^Statutes construction of 821 

3 Oonstructiop $82 

4 Hypothecation decree— Construction of 
document 823 

5 S. 230 did not apply to a decree under 
S. 88 of Act IV of 1882 823 A 

6 S, 230 ^ After passing of the code’-- 
Meaning of 823B and 8230. 

7 S. 230 provides for an application and 
S. 235 specifies the form and contonts 

m D 
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[2] Decree sought to be executed— 
Commencement of the period of 
limitation. 

1 The psevious application from which 
the twelve years are to be reckoned 
must be an application under the very 
section 824 

2 Bate of the passing of the Code — Date 
of its coming into force 825 

3 The time runs from appellate decree — 

S. 115 826— 827B. 

4 Modifying decree when limitation be- 
gins to run 827 0. 

5 Limitation not to be computed — The 
date of the application 827 B. 

[3] Decree for the payment of money 

1 Mortgage decree — Decree for payment 
of money — Payment out of Court 828 

2 Decree for payment of money — Decree 
for sale of hypothecated property in a 
suit on a mortgage 829 

3 Decree— Conditional on payment of mo- 
ney— No payment— Execution — Appli- 
cation filed after three years from the 
date of decree 830 

4 Decree for sale of hypothecated property 
which also made the defendant person- 
ally liable m case of insufficiency — 
Moitgage decree 831-832 

5 Decree for payment of money Mortgage 
deciee ordering preliminary payment — 
Limitation 833 

[4] Granting of an application for the 
execution of decree. 


1 Execution of decree 834 

2 Passing of the Act^ — Meaning of the ex- 
pression “Granted” In 230. 835—836 

3 Twelve years old dOcree^Meaning of 
“Granted’^ tt37 


4 Twelte years 4d dchW-^Ap|>lin^ion 
whsn “GranW” within tie above sec- 
tapu 81# ^ i 
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% “Execution of decree” — “Law in force” 
8^0 

7 Application for execution of decree — 
Limitation — Subsequent application to 
execute the same decree — “Granted” 
meaning of 841 

S Application to transfer decree if or exe- 
cution — “Granting” application, mean- 
ing of— Issue of process 842 

9 Order passed more than twelve years 
from decree on application passed with- 
in time 843 

10 Application to wrong Court — “Grant- 
ed” 844 

[5] Where decree or order is for perio- 
dical payments of money for deli- 
very of property at a certain date. 

1 Order directing payment of money at 
a certain date — Decree payable by in- 
stalments— Execution of decree 845 

2 Annual or monthly payments — Decree 
directing payment at a certain date 

I 846 

1 3 Limitation— Execution of decree 847 

4 Delivery of property — Certain date— 

Construction of decree 848 
5 Execution of decree— Certain date 849 
I ^ Finality of order made in execution of 

^ piooeedings — Decree payable by instal- 

l ments 850 -851 

I'* 

I 1 6] Period of limitation in this section 

f and step in aid of execution. 

I 1 Execution of decree— Limitation 85S 

9 Decree — Execution — Decree more than 

j twelve years old- -Limitation 863 

3 Execution of decree — Decree more than 

I twelve years old— Arrangement bet- 

J ween parties in execution for payment 

of judgment-debt by instalment— 
Validity of such arrangement 853A 
! 4 Disability of minor— Application foi’ 

execution presented more than twelve 
years' after date of decree 864 
5 Limitation — Execution of twelve years’ 
old decree 865^ — 856 B 
6 Apphoatiou for execution not made un- 
der the Civ. Pro. Code, 1882. 8S6 

7 P’omer ap^licatiop iot eixecuiion under 

ActV^Di; pf 1819. UT 
B Portitet applScatloh udder 
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Twelve years old decree — btatutes, con- 
struction of — Retrospective effect of 
858 

9 Execution of decree 869 

10 Application not made under a. 230 — 

Proceeding not barred 860 

11 Prohibits a subsequent application for 
execution, only applies where the pre- 
vious application has been made under 
that section 861 

13 Second application for execution of de- 
cree — Failure to satisfy decree on first 
application 862 

13 Second application — Preceding appli- 
cation not granted under s. 330 863 j 

14 Subsequent application — Previous one J 

not judicially treated— Kot barred 864 

15 Another application for execution 866 

16 Subsequent application — Application 
to revive one previously made 866 

17 Subsequent application to take step- 
in-aid of 867 -8670 

IS Sale postponed on application — Subse- 
quent application struck off — Applica- 
tion for revival of the subsequent ap- ' 

plication bar 808 

19 Application by representative of de- 
ceased decree-holder — Absence of certi- 
ficate — Subsequent application 869 

20 Revival of barred decrees— Twelve 
years old decree 870. 

21 Previous dark hast cannot be rejected, 
because there is a latter one, when they 
are for different reliefs and not inconsi- 
stent with one another 871 

22 Execution of decree — Subsequent ap- 
plication to execute the same decree 
— Application for execution previously 
struck off re-mstated — Construction of 
the previous application 872 

S3 Striking off decree as fully satisfied- - 
Effect of— Applica^-ton fbr execution 
after tyrelve year* barred 873 

24 Effect of striking of execution proceed- 
ings— Procedure 874 

26 Execution application— Effect of stri- 
king off— Attachment subsisting, remo- 
val of 876 

26 BtnkinI off ttib abP<itlQn fpr execution 
— Ord^ fiui “by law. 87 
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27 Appiicatiou for attadiment-Order 
after twelve years for the same— later- 
locutory decree, not barred 877 

28 Unvarified petition for execution— Be- 
tnrn for amendment-No saving for 
the period of limitation of twelve years 
878 

29 Decree capable of execution 8/9 

SO Kffect of, on matters closed before it 
came into force 880 

81 Mortgage decree after twelve years 
881 

32 Date of decree—Decree for mesne pro- 
fits— Date of ascertainment 882 

33 Application to eiwute deoree-Attach- 
ment of property - Transmission of de- 
cree of Baroda Court to British Court- 
Application to execute decree by at- 
taching other property in British India 
883 

34; Transfer of application for arrangemen 
of parties hy Oolleotors to the Subordi- 
nate Jadee— Arrangement incapable of 
execution 884: 

35 Agreement under s 257A— Sanction -- 

Limitation— Besiudicata— Mistake of 

Law 885 ^ 

56 Execution proceedings— Limitation 
888 

37 Due deligen^e-Act X of 1877 88 

[7] Where the judgment -debtor has hy 
fraud or force prevented execution. 

1 Execution of dpcree— Eraud construed 
in a broad sens?— Evasion of warrant 
amounts to fraud ^Whether fraud of 
one judgment debtor keeps the decree 
alive after twelve years only against 

himself 8-88 

% Evading selvice of warrants Staying 
execution— Fraud 889 
B “Fraud or decree”— Evasion of arrest 
raising false Objection-Decree not bar- 

red after twelve years 890 
i Fraud, interpretation of'*“Judgment- 
debtor’s objection to validity of sale 
proving unsuccessful— If fraud proved 
* ..-.-D^^cree-holdeFs power to add to pe- 
riod of limitation 891 
5 Obstruction to execution of decree- 
fraud 


P.C.(1908)S.48=(1882,S.230)-0«nirf. 

6 Execulion--Frau(i” meaning of-Ll- 

mitation 893 

7 Decree prevention of execution of by 
fraud 894: 

8 Execution of decree prevented by 

• Fraud, or force ” of judgment-debtor 
—Period of limitation. 896 

9 Fraud of judgmeuLdebtor preventing 
execution-Fraud meaning of —Applica- 
tion for warrant of— Arrest, an appli- 
cation for attachment of immovable 
property, different from each other. 896 

10 Judgment-debtor preventing by fraud 

Execution of decree— Execution pro- 
ceeding— Limitation 897 

Preventing execution of decree by 
force or fraud— Limitation 898 

Execution— Limitation — Fraud on 
the part of judgment debtor— Con- 
tinuation of proceedings within 
twelve years from the date of decree 
899 

Money decree — Application to exe- 
cute after expiry of ‘.twelve years— 
Fraudulent conduct of judgment- 
debtor. declaring execution— Frivo- 
lous application 900. 

Execution of decree— due deligence 
exercised by decree-holder in— 
Judgment— debtor, fraud and strata- 
gem of-l..imitation, extension of. 901 
Limitation — Fraud-— Execution of 
decree 902 

[8 j This section docs not effect the 
operation of Art 180 of Limitation 
Act of 1877. 

1 Eftect of execution— Decree of High 
Court— Bevival — Limitation — Limi- 
tation Act, Art 180 903—904. 

2 Execution of decree— Limitation Act 

1877, Sch ll, Art, 179 906 

3 Civil procedure Code Sec 230— Exe- 
cution of decree 906 

[9] Miscellaneous Cases. 

I Law in force immediately before pas- 
sing of the Code— feecution of de- 
cree 907, 

i Applioatioh barred before Act XIT 
of 18# cime Into W8, 


11 


12 


13 


U 
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S Limifcatiion— Twelve yeare’ rule prior 
to that Cede— Civ Pro Code Act X 
of 1877 909—910 

4 Application for execution — Limita- 

tion Aci XV of 1877. Sch II Art 
179. 911. 

5 Dat deligence m execution — Execu- 
tion of decree 912 

6 Transfer of decree — Dae deligence 
913 

7 Decree of Presidency Small Cause 
Court — Execution application pre- 
sented to City Civil Court— S 48 not 
applicable 914 

8 Decree ordering the defendant not to 
let rain water fall on the plaintiff’s 
land 916 

9 Execution-Minor- Extension of time 
916 

10 Appeal by some of the defendents 
against portion of decree — Appeal 
dismissed— Limitation for executing 
remainma: portion of decree 917 

11 Execution against property- Amend- 

ment ordered— Fresh application — 
Resjudicata 917 A 

S 4fB of (1908) See »lso cases under 0 

P C 0 21 r 10. 

— C P C ( 1908 ) S 4*8— Sec cases under 
0 21 r 21. 

— C P C ( 1908 ) S 4*8— Decree directing 
performance of puja and giving of honors accord- 
ing to usage— Nature of the decree — Whether 
Executable. See CPC (1908)« S 92 Case No 
(1143) 2MLT94. 

— C P C S 4*8 of ( 1808)— Application to 
be made to Court holding assets prior to their 
realization. See C P C ( 1908 ") S 78, Case No 
r 1060 ) (e) L B R 1900-1903 Vol 1, 121. 

C P C ( 1908) S 48. 021 rr 10, 21=(1882) 
S. 2SO & 231 ( 18g9, S 207 ) 

See cases tinder. 

1 Execution of Deciee— Application 
for Execution, and Powers of Courts. 

2 Execution of Decree — Joint Decree, 
Execution of and Liability under. 

3 Limitation Act 1877 arts 178 and 
179 (1871 s. 167 ; 1#&8 s 20 Joint 
Decrees. 

4 Limitation Act, 1877, 18Q, 


CPC (1908)S.48=(1882,S.230)-Cow^<f. 

1 APPLICATION OF THE SECTION. 

(1) Application of the section. 

820- C P C— S. 48. 0. XXI rr.lO, 21.==:S.230 

S. 230 does not apply to decrees made by the 

High Courts. Mayabhai y Tribhuvandas. 

6 Bom., 258. 

Notes— Ap: 20 Cal 661: 7 Mad 540. Fol; 36 Cal 
J43 = 9 C L J 271. 

( 2 ) Application of section- Representative 
effect— Statutes Construction of. 

821— 0 P 0— S. S. 230 of 1883 s, 48— 

Decree for sale upon mortgage passed before 1908 
—No curtailment of right to execute— Mortgage 
decree. 

The right to enforce the execution of a decree 
is a substantive right. That right cannot be lost 
without an express provision of law to that effect. 

A decree for sale of mortgaged property waa 
passed while Act Xl V of 1883 wasm force.Twelve 
years expired, but the decree was not satisfied.In 
the meantime Act T’-of 1908 was passed, S. 48 of 
which was made applicable to all decrees. Meld 
that the decree passed before the passing of that 
Act could be executed more than twelve years 
after the date it was passed. No statute shall be 
so construed as to have a retrospective operation, 
unless such a construction appears very clearly 
in the terms of the Act. or arises by necessary and 
distinct implication.btatutes are to be construed 
as operating on only cases or facts which come in- 
to existence after they are passed. Kounsilla y 

Ishri Singh. 7 A L J 420==6 Ind Cas 188= 

32 All 4*99. 

See also Gases under.*— 

(1) Execution of decrees. 

(2) Mortgage ^Mortgage decrees). 

(3) Limitation Act Art 1 79. 

Notes.— Ref: 37 Cal. 796=»6 Ind. Ca8.637a]6 
OWN 3H7 = la C L J 328; 7 A L J 1070. 

(3) Construction. 

822-0 P 0-S. 48 (1908);»S. 230 of 1882. 

Decree for payment of money And in de- 
fault for sale of property — Construction. 
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(I) Application of the section,— j 
(4 ) Hypothecation decree— Construction of 
document. 

823-0 P 0-B. 48, O.XXl rrJ0,2l of 1908 « 

8. 23J. 

A deccpa makme: a mm of money payable by 
instalments, and containing hypothecation of some 
property for the due performance of the decree 
with a condition of accelleration in certain events, I 
is not a simple decree for the payment of money 
within the meaning of s 230 of the Code of Civil 
Procedure, Pahalwan Singh v Naratn Bas 
20 WN131, 22 All 401. 

828B— C P C-0. 21, rr. 10, 21, s. 48 (=s 230, 
CiT.Pro Code, 1882)— Execution of decree- -Decree 
under s. 88 of Act I f of 1882, purporting also to 
grant relief under s. 90, 

MM, that s. 230 of the Oiv.Pro.Code,did not 
apply to a decree, which purpoT-ted to be made 
under s. 88 of Act i V of 1882, but which in addi 
tion to the relief provided for by that section, erran- 
ted also the relief provided for by s. 90 of the 
said Act. Jogul Kishore v Cheda Lai. 

AWN 1893 184. 

Note**— Bef. 26 All. 641, t8 All 771, ¥ 

A. L. J. 086 ; 2 A. W. N. 1900, a37«l M. 
L. T. 247. 

• 8230—0 P 0— (L908)-O. 21, rr. 10, 21, s. ^^8 
(=»Civ. Pro. Code, 1877, s. 2.30)— ‘‘After the pas- 
sing of the Code.” 

MM that the expression ‘-after the passing of 
tiheCode’^in s. 230, Civ Pro Code, 1877, means the 
date the Code was passed, that is to say, the date 
the hill became law and received the assent of the 
Gotemor-#enerah and not the date the Act came 
into force. cTUgal Lahore y Lamania Begam 
AWN 1881, 58 

See also Tulshi Ram v Chotey Lai, 
AWN 1881, 113. 

Notes— Ref; AWN 1881, 74. 

823D -0 P C-.C1908), 0. 21, rr, 10, 21. s. 48 
(ssrOiv. Pro. C^de, 1877, s. 240)~»“Passing of the 
Act.” 

The worts “the passing of the Act” in s. 330, 
mean the day on which the Act received the as- 
tent of the Governor- General and not when the 
Act eime into force* RadhM Kilhiitrui t Budha 

, A W F iFSg, % 


(1) Application of the section.— 

823E— C P 0—0 21 r 10.— 0. 21, rr. 10, 11, 
s. 48, 0. 21, r. 11 (2), s. 73, 0. 38, r. 13 («8S. 230, 
2J6. 295,490, Civ. Pro. Code, 1 882)- -Application 
for rateable distribution-Not conforming to requir- 
ements of 8. 235 — Whether amounts to execution 
— Application under s. 295 — Attachment before 
judgment under s. 490— whether Presupposes an 
application for execution— Effect of the words 
“shall not be necessary to re-attach” in s. 400. 

A mere application for rateable distribution, 
which does not comply with the requirements of 
s. 236 in form or substance, cannot be treated as 
the sort of application falling within the scope of 
s. 295. (11 C. L. J. 69, Rel. on.) S. 230 provides 
for an applicatien for execution and s. 535 speci- 
fies the form and contents of that application. S. 
490, which gives validity and effect to the attach- 
ment before judgment even after decree for cer- 
tain purposes, does not give rise to the impU- 
cation that that attachment was made on a con- 
structive application for execution of a decree that 
had not been passed, (31 Mad 502, Not Fol; 12 Bom 
400, 33 Oal 639,Ret j.Tbe section does not make th« 
application to execute the decree a second appli- 
cation to execute it, because it says re-attachment 
is unnecessary. The subsisting attachment before 
judgment has its use in invalidating alienation by 
the judgment-debtor and dispensing with tbe 
need cf a further attachment before sale, without 
necessitating the fiction, after a decree is passed 
that there was a pre-existing application for 
execution. ALAR Apunachallam Chettiar 
V P.SK Haji Sheikh Meera Rowther. 

8 MLT226==7Ind Cas 856, 

2 DECREE OUGHT TO BE EXECUTED 
—COMMENCEMENT OE THE PERIOD OF 
LIMITATION. 

(1) Previous application from which the 
12 years are to he reckoned mtist he an 
application tinder the very Section* 


824—8. 48; 0* 21 rr 10, Si (1908)=S. 230 of 
(1882). 

Tbe psrevions application fnpm wbi^h the twe- 
Itei years are to be reckoned mtist he an apphoa- 
tion nnlet the viry feootlop ^apd pot the corteis* 

If 'suoh 
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(S') Decree ought to he executed Commence- 
ment of the period of limitation— 

Codes the general law ot limitation will have to 
be applied. Martand v Amritrau. 

1891, P J., 269. 


(2) Date of the passing of the Code— Date 
of its coming into force. 


825-S. 48 0 XXT rr. 10, 21 of 1908 = S. 280. 

The date referred to in the last paiagraph of 
s. 230 of the Civil Procedure Code (Act X of 1877) 
as the date of “tne passing of” that Act held 
to be the 30th March 1877, the date when that 
Aet received the assent of the Governor General 
and not the 1st October 1877, the date of the 
coming into force of that Act. Damodar 

Das Hari Das v Uttamchand Saviachand, 

7 Bom 214 


(3) The time runs from appellate decree 
— S 115. 


826— 0. P. C. Ss. 48, 115. 

Whether dismissal on the ground of limitation 
constitutes a ground for interference in revision. 


Where an execution peHtion was filed by the 
decree-holder more than 12 years from the date 
of the original decree, but within 12 years of the 
date of the appellate decree coniirming the same, 
anrt the District Munsif dismissed the petition as 
barred by limitation under 8. 48 of Act Y of J908, 
l%pld: 


(1) That the petition was within time, as limita- 
tion runs from the date of the appellate decree. 


(2.) That the Dislrict Munsif having held that 
his jurisdiction was ousted by limitation, he failed 
to exercise a jurisdiction vested in him by law 
within the meaning of S, 115, Uiv. Pro. Code. 
Nai:»asaya Hedge v Yitla Pjpabhu 1911 
2 M WN 239 = 10ML T281=21M LJ 1020. 


827 A-C. F. C. S. 48=(1882) S, 210, 0 21 rr 
10, 21. -Decree on appeal-Original decree modified 
— C. P. C , S. 230 —Limitation. 


Where the appellate Oouit modifies the original 
decree it is the decree of the appellate 
Court that can be executed: and limitation runs 
from the date of the appellate decree. 

So the period of twelve years, prescribed by S. 
^30 of the 0^ p. C,, must be cohhted from thedafc^ 

]i a a ip 
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(2) Decree ought to be executed Commence- 
ment of the period of limitation— 

of the decree passed on appeal. (25 Cal. 594 Pol:) 
Mahomed Mehdi Bella v fflohini Kanta Saha 
Chowdhry. 34 Cal 874=7 C L J. 305. 
See also 26 Mad 91 F B. 


827B-C. P. C. 0. 21 rr. 10, 21, S. 48= (1882 
230) Abatement of appeal— Calculation of time. 

An appellant died while his appeal was pend- 
ing in the High Court. The High Court m^de an 
order to the effect that the appeal had abated and 
that the re'jpondeut was entitled to his costs. 

ITeld that the order was in effect an order 
confirming the decree of the lower Court, and the 
decree-holder was entitled to the benefit to twelve 
years’ limitation calculated from the decree of 
the appellate Court. (23 A11.124, Diet. 34 Cal 874, 
Foi ) Mahammad Razi v Rarbalai Bibi 

32 All 136 = 5 Ind Cas 473. 


(4) Modifying decree— When limitation 

begins to run. 

827C-C P. C (1908)0 21, rr. 10, 21, s 48 
-Order modifying decree in accordance with agree- 
ment of parties— Paym<=‘nt of money or delivery 
of property directed by order — When limitation 
provided by the section begins to run.*, Limitation 
Act, 1908, S 22 4 P W H 1909 = 5 P LR1909 

=1 Ind Cas 48. 


(5) Limitation not tobecompuled-Thedate 
of the application. 


827D-C. P. C. 1908 s. 48 0. 21, rr. 10, 21, 
C=Civ. Pro. Code. 1877, s 250) — Execution of 
decree — Limitation . 

A fiecree- holder applied for the execution of 
his decree on the dth December, 1877. The appli- 
cation was struck off “for default of prosecution” 
on the 18th January, 1878. On the 5th December 
1878, he again applied for execution of the decr^. 
On the 12th December, 1878, this application was 
rejected, with reference to the provisions of 
s. 230, C. P, Code 1877, as they stood before they 
were amended by Act XII of 1879, on the ground 
that, on the last preceding application of the 6th 
December, 1877, the applicant had not used due 
diligence. On the 4th May, 1881, the decree-holder 
again applied for execution. Jffeld, that the last 
application was barred by limitation a |3 time 
could not be computed from the date of thei, 5tb 
December, 1878. Kitn% y Pf Mad, 

^ ^ N 189|t, 9j, 
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8> DECREE FOR THE PAYMENT OF MONEY. 

(1) Mortgage decree— Decree for payment 

of money — Payment out of Court. 

828—0. F. C. 0. 21, rr 2, 10, 21, Ss. 48; 73=: 
(‘1882— Ss. 268, 230, 295). 

S. 268, 0. P. Cm applies to a decree directing 
the sale of mortgaered property and containing a 
direction for the recovery personally from the 
mortgagor and from his other property of what 
may remain undischarged by the sale proceeds of 
the mortgaged property. (2f Mad. 421 overruled). 
S. 2B8, 0, F. Cm applies even to a decree which 
only contains a direction as to sale of mortgaged 
property. (11 Oal. 718 approved.) ‘A decree for 
money’ and ‘a decree for payment of money’ as 
used in Ss. 230 and 296, 0. P. 0. include a mort- 
gage decree directing the sale of mortgaged pro- 
perty. (20 Mad. 107 and 0. M. A, No. 4 of 1908 
Ref: and approved). A receipt by a mortgagee in 
possession of the usufruct, though ‘a payment’ 
within the meaning of S. 22 of the Indian Limi- 
tation Act, cannot come withm the words ’money 
payable under a decree’ as used in S 258, C. P. C. 
Vaidhinadasawmy Iyer v Somasundram 
Pillai. 15 M L J 126 «28 Mad 473; F B. 

(2) Decree for payment of money- Decree 
for sale of bypothccat»*d property in a 
suit on a mo»‘tg^ge 

829— C P. C. S. 48 0. XXT rr. 10, 21 of 
1908 = 8. 330. 

Adc-reefor sale of hypothecated property 
made in a suit for sale upon a mortgage bond is 
not a‘ decree for the p iyment of money” within 
the meaning of s 2 -JO of A^t XIV of 1^?82. (16 All 
269, distiuguished.) Ram Charan Bhagat y 
Sheotoarat Rai 16 All 418. 

Notes-Ref: 25 All 541; 28 All 771 F B= 
1 M LT 247 = 3 A L J 685 =(1906) W N 
237. Diss: 20 Mad 107. Fol; 26 Cal 680; 
27 Cal 285. 

829A— C. P. 0. 0. 21 rr. 10, 21. S. 48=^882 
f. 230). 

Decree for sale of hypothecated property— 
Decree for money. 

A decree for sale of hypothecated piopertv is 
not a money decree within the meaning of s, 230, 

q.P,0.,-16 411. «8;27 Oa}. ? 86 i loH; IgW 4 . 
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(3) Decree for the payment of monej-Contd. 
'W. Tsr 184. Jadunath Prasad 

V Jagmohan Das. 25 All 541=1903 A W 

N 98. 

Notcs:-Dias: 31 Cal 792, 121 P. L. R. 1908. 
Ref- 3 A. L. J. 685=A, W. N. 1906, 237 
= 1 M. L.T. 247= 28 All 771. 

(3) Decree— Conditional on payment of 
money— No pay ucnt— execution— Applica- 
tion filed after three years from the date 

of decree. 

830— S 48, 0 21rr 10, 21=0 P 0 S. 230 
(1882). 

Limitation— Where a decree directed the 
defendant to surrender the land to plaintiff on 
his paying a certain sum for improvements and 
an application was made more than three years 
fnmi the date of the decree it was held it was 
time barred (26 Mad 780, tol: 24 All 300 not fol:) 
Ramappaya v Charda Bhatta. 8 M L T 251. 

(4) Decree for sileof hypothcated pro- 
perty, whtch also made the defendant 

personally *iable in case of insuffi- 
ciency -Mortgage decree. 

831. — C P C 8 48, 0 XXI rr 10, 21 of 1908= 

S 230 of 1882. 

A decree directing the realization of the de- 
cretal amount from the hypothecated property 
and m^klng the defendant also personally liable 
m case the hypothecated property prove insuffi- 
cient IS a ‘ Mortgage decree ’ and not a money 
decree. ( 16 All 418 followed ; 11 Cal 718 
distinguished ; 24 Oal 473 referred to ). 

Fazil Howladar v Krishna Bundhu Roy 
25 Cal 580 = 2 C W N 118. 

Notes : — Fol 27 Oal 285. Ref; 26 Cal 166 ; 31 
Cal 792 ; 31 Bom 308 ; 9 Bom L R 
409. 

832. -0 P C S 48, 0 XXI rr 10, 21 of 1908= 
S 230. 

Decree for the sale of the mortgaged property 
making the defendant personally liable in case 
of insufficiency. Limitation Act Seb II Art T 79 
cl 4 -Step in aid of execution— Application for 
time-Application to reyiewt^i^ of 

the ©xootitipp, 
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(3) Decree for the payment of xaon^j’-Contd. 

A decree directed the realisation of the decre- I 
tal amount from the sale of the mortgaged pro- 
perty at first and then from the persons and other 
property of the defendant. This decree is a mort 
gage — decree and not a money decr^ e within the 
meaning of S. 230 0 P Code. (IQ Cal 418) 
26 Cal 680 referred to and followed ; 20 Mad 107 
dissented from; 14 W R 209 ; 12 B L R 316 note 
24 W R 305 distinguished.) KartikNeth Pandcy 
V. Jtiggcr Nath Ram Mawari. 27 Cal 285. 

Notes— Ref: 25 All 541 Diss: 28 Mad 224. 
Ref 10 0 W N 209: 3 C L J 240 35 Gal 
1060==<5 0 L J 193. Dist: 31 Cal 792. 

(5) Decree for payment of money-Mort- 

gaged decree ordering preliminary 

pay ment— Limitation . 

833— C P C S 48 (1908) 0 21, rr. 10, 21; S. 
48=(1882 — S.230)— Limitation. 

A decree directing payment of money by de- 
fendant to plaintiff, and in default the sale of the 
mortgaged properties is a decree for the payment 
of money within the meaning of S. 230. (20 Mad. 
107 foil.; 2/ Cal 286 diss. from. ) An application 
for attachment of the mortgaged properties in 
execution of such decree, though within 12 years, 
is ineffective and infructuous and is consequently 
no application for execution and subsequent ap- 
plication for sale after IS years far from being a 
continuance of the application for 'attachment is 
the real application for execution and, therefore, 
barred. — (24 Cal. 473 ref to.) 

Abdulla SaMbV Doctor Oosman Sahib. 

28 Mad 224. 

(6) Decree against representative limited 
to immoveable property of deceased debtor. 

833A— C P 0 0. 21, rr. 10, 21 and s. 48 
( srCiv. Pro. Code, 1882, s. 230 ) Limi- 

tation — Decree for payment of mon^y — Decree 
against representative limited to immoveable pro- 
perty of decased debtor. 

The mere fact that a decree, passed against the 
representative of a deceased person as such, is 
limited as regards the liability of the judgment- 
debtor to the immoveable property of the decea- 
sed, which may come into the hands of the repre- 


C.P.C.(1908)-S 48=fl882, S 230 >Oontd 

(81 Decree for the payment of money -Concld. 
sentative will not make such a decree other 
than a decree for payment of money within the 
meaning of g 230 of the Code of Civil Procedure. 

(A W N1893, 184 and 16 All 418 Ref.) 

Janki Prasad v “^hcogopal, AWN 1893, 

114. 

(7) Compromise under Sec. 257 A — New 
decrce-Oricr subsequent to decree. 

833B— C P C 0 21 rr 10, 21, S.48== CJ882 S. 
230) —Agreement under seotion 257 A — Sanction 
•—Limitation — lh-*s judicata — Mistake of Law. 

Jffeld, that an order sanctioning a compromise 
under sec. 257-A is neither a new decree nor an 
order subsequent to decree directing payment of 
money within the meaning of sec 230 (b) Civil 
Procedure Code. (18 M. L. J. 369 Ref:). 

Beld^ further that a decision come to on a 
mistake of law will not operate m Judicata in 
subsequent proceedings. (30 Mad 461 ; 30 Mad 
504 Ref:). Palaniappa Chettiar v 

Raja Visyanatha. 4MLT283=» 

18 M L J 548. 

4. GRANTING AN APPLICATION FOR 
THE EXECUTION OF DECREE. 

(1) Execution of decree. 

834-0 P 0 S 48, 0 21 rr 10, 21 of 1908= 

S. 230 of 1883. 

An application for execution of a decree, 
which was more than twelve years old, having 
been made on the 18(h August 1880 under s. 
230 of the Code of Civil Procedure, an order was 
made for the attachment of the moveable pro- 
perty of the judgment-debtor. No moveable 
property having been found, the Court was asked 
to attach his immoveable property, but refusing 
to do so, struck off the proceedings. The appli- 
cation for execution having been renewed on the 
13th September 1880, it was held that the former 
application for execution must be treated as 
having been granted within the meaning of s. 
230 of the Code, and consequently that the fur- 
ther application was barred under that section, 
the decree being more than twelve years old. 
Afpannessa Chowdhrani y Shapafutullali 
Chwodhry 9 C L R 821. 
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(4) Granting an application for the execti 
tion of decree— 

(2) Passing of the Act-Meaning of the ex- 
pression ‘granted’ in S. 230. 

835—0 P C 8. 48, 0 21 rr 10, 21 (1908)=S. 230 
Execution of Decree — “Granted”-Meaning of. 

A decree having been passed on the 9 th May 
1865, and confirmed on appeal on the S9th Decem- 
ber 1865, an application was made for execution 
in September 1877, before Act X of 1877 came 
into force. A subsequent application made on the 
Slsfc January 1880, having been rejected as in- 
formal, another application was made on the 11th 
6^eptember 1880. 

Held^ that the last mentioned application was 
not barred by section 230 of Act X of 1877, inas- 
much as tho application of the 31st January 1880, 
although made under section 2.-50 of that Aoi, had 
not been granted, so as to render a subsequent 
application within the terms of the section. 

SeuibUi^ThQ execution ‘granted’ in the third 
paragraph of Section 230 is equivalent to the 
expression ‘admitted’ used in Section 245 of the 
Civil Procedure Code. Dcwati AH v Sorosibala 
Dabec. 8 Cal 29 7= 10 C L R 111. 

Notes:— Ref: 16 Cal 744. 

836—0 PCS. 48, 0. 21 rr 10, 21 of 1908== S. 
230— Granted. 

Under s. 230 of the Code of Civil Procedure, 
after a dec’'ee is twelve years old, there is a pro- 
hibition against its being executed more than 
once 1 <?., an application for execution should not 
be granted if a previous application has been allow- 
ed under the provisions of that section. The mere 
filing of a petition with the result that the appli- 
cation contained in it is subsequently struck off, 
is not, “granting” an application within the mean- 
ing of s. 230 of the Code, and ss. 245, 248 and 
249 show that there is a broad distinctioni between 
admitting an application for the purpose of issuing 
notice to the other side and of hearing the objec- 
tions that may he urged, and a decision of the 
Court as provided in s. 249, lu 1865 a decree was 
passed for a sum of money payable by yearly in- 
stalments for a period of sixteen years. Down to 
March, 1877, various amounts were paid on acco- 
unt of the decree. In that month an application 
wa^ mide for execution of the decree the result 


C.P.C.rl908)-S.48=(1882, S.230) -Contd 

(4) Gfanting an application for the execu- 
tion of deci*ee— 

being an arrangement for liquidation of the 
amount then due, which was confirmed by the 
(omt A second application for execution was 
made on the 9th March, 1881, the decree then be- 
ing more than twelve years old. All that was 
done with reference to this application was that 
notice to appear was issued to the judgment- 
debtor’s representatives, and subsequently a peti- 
tion was filed notifying that an arrangement had 
been effected under which a certain sum had been 
paid by one of the said representatives in satisfac- 
tion of the claim against him, and that the other 
had agreed to pay the balance by yearly instal- 
ments. Upon this the application for execution 
was struck off on the 5th March, 1883, another 
application for exeentiou was made, notice to 
appear was issued, and after this notice a petition 
was put in intimating that an arrangement had 
been come to, and praying that execution might 
be postponed, whereupon the application was 
! struck off. Again on the 31st March, 1884, the 
I decree-holder applied one© more for execution of 
the decree. Held that neither the previous appli- 
cation of the 9th March, 1881, nor that of the 
5th March, 1883, cOind properly be said to have 
been “granted” within the meaning of s. 230 of 
the Code of Civil Procedure, and, under these 
circumstances, the decree, though twelve years 
old and upwards, was not barred by that section 
and the application for execution should be allow- 
ed. Paraga Kuar v Bhagwan Din. 

8 All 301, 6 W N 97. 

Notes-Ap: 8 All 536. Dist: 15 All 198. Ref: 12 
All 571; 18 All 482 P B, 

(4) Twelve years old decree-Meaniiig of 
“granted.” 

*837—0 PCS. 48, O 21 rr 10, 21 of 1908* 
8. 230 of 1882. 

A decree passed in April 1872 was kept alive 
by various applications for execution up to 1883. 
In February and December of that year two such 
appheatioDS were made, but the proceedings on 
both occasions terminated in the applications be- 
ing struck off without any money being realized 
under the decree. In November 1884, the decree- 
I holder again applied for execution, the application 
being the first made after the decree had become 
twelve years old, and being made three 

i years from the CCftlff&ctoAMlCfdde, 

Ii ^ 
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(4) Granting an application for the execu- 
tion of decree— 

1882. that the application must be enter- 

tained in accordance with the ruling o£ the B'aU 
Bench in 6 All 1895 Weekly Note‘s. All 18S5 p 193 
dissented from. 8 All referred to. Idah- 
mood, J., that the previous execution-proceedings, 
initiated by the applications of February and 
December 1883, having terminated m those appli- 
0 itions being struck oS,it could not b i said that the 
applications were “^granted’"* within the meaning 
of 8 . 2(50 of the Civil Procedure Code. (8 All 301. 
^referred to.) Ramadhar v Ram Dayal. 

8 All 536. 

Notes-Ref: 12 All 571; 15 All 198. 

837 A— C PC S. 48 0. 21 rr 10, 21 C=Civ 
Pro Code, 1882, s. 230;— Decree twelve yeais old 
— ‘‘Granted’’ — Limitation Act (XV of 1877), s. 14 
— iUxecution of decree in Court not having juris- 
diction. 

An application for the execution of a decree 
shall be deemed to have been ranted'' within 
the meaning of s. 230 of the Civ Pro Code, when 
the Court executing such decree has attached land 
on the application of ths decree-holder and applied 
to the Revenue authorities for sanction of sale. 
Where previous to the promulgation of 9 P R 
1901 = 1 P L R 1901 execution proceedings were 
held in a Court Subordinate to the District Court, 
not having jurisdiction in the matter, by order of 
the District Judge, held that the decree-holders 
were entitled to the benefit of s. 14, Limitation 
Act. Bahadur Khan v Sadho Singh. 

132 P L R 1904?=76 P R 1904*. 

C4>) Twelve years old decree— Application 
when “granted” within the above section. 

838-CPCS. 48;0 21, rr 10, 2l=S. 230— 
Money payable at a “oertain date” — Jblach of 
several assignees of portions of a decree not enti- 
tled to execution separately. 


CP C (1908j-S.48=ri882,S.230)-O«fi 

(4) Granting an application for the execu- 
tion of decree— 

cause why the decree should not be executed 
against him This notice (under Section 248j was 
issued, and eventually the case was heard in the 
presence of the parties, and the C'‘urt having di- 
rected the rateable distribution of the Rs. 150 in 
the hands of the Nazir, left the decree-holders to 
make any application for further proceedings to 
recover the balance which they might be advised 
to take and as no such proceedings were taken, 
the Court subsequently ordered the case to be 
consigned to the record-room. 

Held^ that the application of October 1883 
must under the above circumstances be taken to 
have been “granted” within the meaning of S ‘ction 
230 of the Civil Procedure Code. 

The decree in the above case directed the 
money due under it to be paid annually in two 
instalments at a specified rate “each harvest,” re- 
ferring apparently to the Fasli harvests of rabi 
and kharif, 

Meld^ that money payable as above could not 
be said to be payable “at a certain date” within 
the meaning of clause (&) of Section 230 of the 
Civil Procedure Code, and that t>"erefore apply- 
ing clause {a) of the same section, the present ap- 
plication for execution was barred. 

It is a grave irregularity in an executing 
Court to permit several assignees of parts of a 
single and indivisible decree to execute that de- 
f'ree as to their shares independently of each other. 
Sher AH v Deoki Nandan. 19 P R 1889. 

Notes -Ref: 76 P R 1904 132 P Jb R 1904. 

838 A— CPC S48, O21,rrl0, 21 =(1882 8. 
230)-Execution of decree, application for, on (,the 
last day of twelve years succetding the date of 
the decree— C P C S. 230. — Limitation Act, 


Oa an application filed in August 1886, for 
execution of a decree passed in April 1874, it ap- 
peared that the previous application by the pr#^- 
seut appli'^ant, who was an assignee of a part of 
the decree, was made under S«>ction 230 of the 
Civil Procedure Code of 1882, in October 1883, the 
object of which was to obtain an order for the 
distribution of a sum of Rs. 150 which was said feo 
be in the hands of the Nazir, and to have a notice 
issued to the judgment -debtor to appearand show 



The applicant obtained a decree against the 
respondent on the 1 1th April, 1895, He made 
several applications for execution from time to 
time. The last application was dated the llth 
April, 1907, being the last day of twelve years 
succeeding the date of the decree. Meld^ that 
the application could not be granted. (6 Mad 
359,not Fol; 18 All 482 (489) and 21 All 155, Bet). 

Deoki Nandan vSaiyed Nazir Hasan. 

HOC 57. 
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(4j) GFanting an application for the execu- 
tion of decree— 


(4) Granting an application for the execu- 
tion of decree— Gojitd. 


(S) Meaning of “granted” and ‘law in force” 
in the section. 

88G— 0 PCS. 4S; 0 21, rr 10, 21 = S. *250— 
Twelve years old decree — Civil Procedure Code 
(Act X^IV of 1882), Section 230. 

An application by a decree-holder on which 
the judgment-debtor was anested and brought 
up to Court, though he was subsequently released, 
held to have been “granted” within the meaning 
of Section 230 of the Civil Procedure Code, 1882, 
such application having been made the basis of 
proceedings in execution. 

Held further, that the words “law in force” in 
the concluding paragraph of the same section 
mean not only the Limitation Act but also the 
Civil Procedure Code of 1877. Misri v Till si 
Ram. 54 PR 1887. 

Notes— Ref; 7S P R 1904= 132 P L E 1904. 

(6) Execution of decree— “Law in force*’. 

840—0 P 0 S 48 0 XXI rr 10, 21 of 1905 
«S. 230, Act X Of 1877— Act XIV of 1882, 

The holder of a decree applied for execution 
under s. 230 of Act X of 1877, and the application 
was granted. Within three years after the pass- 
ing of Act XIV of 1882, by which Act X of 187/ 
was repealed, he applied, for the first time, under 
s, 230 of former Act, for execution of the decree. 
At the time th^s application was made more than 
twelve years had elapsed from the date of the de- 
cree. Held by Straight, Brodhurat, and Tyreli, 
J.T,, that the application might be granted, it be- 
ing the first made under s.230 of Act XIV of lb82, 
and the first made after the expiration of twelve 
years from the date of the decree and not being 
barred by the last paragraph of s. 230 of that Act 
r«ad in conjunction with the 3fd pangraph of s, 
230 of Act X of 1877, the ‘daw in force” mention- 
ed in the last paragraph of s. 230 of Act XIV of 
1882 referring to the Law of Limitation in force 
at the time the Act was passed and not to the 
thirct paragraph of s. 230 of Act X of 1877. Held 
by Stuart, G J, and OldQed J.,that the application 
ahotild not be granted the effect of the last 
paragraph of s. 230 of ActXiV of 1882 being to 
bar any proceedings to enforce a decree under 
that Act which would have been barred under s. 
230 of Act X of 1877, if taken thereunder, on the 


ground that the period of twelve years had elap- 
sed from the dates specified in that section. 
Musharaf Begam v Ghalib AH. 6 All 189. 

4 W N 22. 

Jokhu Ram y Ramdin. 8 All 149. 

6 W N 162. 

Ramdha^ y Ramdayal. . 8 All 536. 

6 W N 168. 


Notes— Diss: 12 Cal 559; Not Fol: 11 Bom 
524. Fol; 8 All 419;636j (Minority of F B) 
9 Mad 454. List: 6 All 388; 8 All 536. 


(7) Application for execution of decree 
—Limitation— Subsequent application to 
execute the same decree— “Granted” 
meaning of. 


841— C P C-S. 48, 0 21, rr 10,21 of 1908 = 
S. 230 of 1882. 

The “ subsequent application to execute the 
same decree ” mentioned in s. 230 of the Code 
of Civil Procedure means a substantive applica- 
tion for execution in the form prescribed by S. 
236 of the Code. Hence where an application for 
execution in accordance with s. 235 of the Code 
has been made within the period of limitation 
preaciibed by s. 230 and has been granted, that is, 
execution has been ordered in accordance with 
the prayer of the decree holder’s application: the 
right of the decree holder to obtain execution 
will not necessarily be defeated if, by a reason of 
objections on the part of the judgment-debtor 
or action taken by the Court or other cause for 
which the decree holder is not responsible, final 
completion, of the proceedings in execution ini- 
tiated by the application under s. 235 above re- 
ferred to cannot be obtained within the peiiod 
limited by s. 230. Further applications of the 
decree -holder to the Court executing the decree 
to go on from the point where the execution 
proceedings had been arrested and complete exe- 
cution of his decree would be applications merely 
ancillary to the substantive application under s, 
235 and would not be obnoxious to the bar of s. 
230. (W N 1893, p. 124 overruled.) Rahim AH 
Khan V Phul Chand, 1« All 482, 

6 WN142. 

Notes— Fol: 2 A L J 276. Kef: 30 All 499= 
(1908) WN 39=5 A LJ 616; (1908) W 
Nm. 
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(4) Gfanting an application for the execu- 
tion of decree— Contd. 

(8) Application to transfer decree for 
cxccution-*‘Granting” application, mean 
ing of- Issue of process. 

842. — C C S 48, 0, 21rr 10, 21 of 1908= 

S 230 of 1882. 

An application fco the Court making the decree 
for a certificate to transfer the execution of 
tile decree to another Court is not an application 
for the execution of the decree within the mean- 
ing of S 230 C P Code. The granting of appli- 
cation under that section includes the issue of 
process for execution of the decree. 

Nilomoncy Singh Deo v Bircsur Banerjee 

16 Cal 744. 

Notes.— Pol : 22 Cal 921. Eef : 8 C W N 
576. Dist: 20 Cal 29 ; 22 Oal 375. 

( 9 ) Order passed more than 12 years 

from decree on application passed 
within time. 

843. — C PC S 48‘ 0 21 rr 10, 21 of 1908 = 

S 230 of 1882, 

The terms of s 230 of the Code of Civil Proce- 
dure, which provide that no subsequent applica- 
tion to execute the same decree shall be gianted 
after the expiry of twelve years from the date 
of |the decree, do not render invalid an order 
passed after twelve years from the date of a decree, 
granting an application for execution made be- 
fore the twelve years’ term had expired. 
Senra Disai Venra Jagath Virarama Dik- 
ker Vijaya Setharayar v Annasami Ayyar. 

6 Mad, 359. 

Notes : Eef : 18 All 482 F B. 

( 10 ) Application to wrong .Court 
“ Granted ” 

844. — C PCS 48,0 21 rr 10,21 =B 330 (1882) 
—(Act X of 1877 ). 

On the 18th November, 1879, within three 
years from the passing of Act X of 1877, A who 
held a decree against B dated 16th July, 1860, 
applied under s. 230 of that Act for its execution. 
But the application was made to the wrong 
Court, to the Munsif of Ghazipur, instead of 
Ballia, He was consequently referred to the lat- 
ley OoTjTt, to whiobibe »pplie4 Maj 


.CPC (1908) S.48-(i882,S.230)-(7on< 

(4) Granting an application for the execu- 
tion of decree-Coneld. 

1880, ffeld that the proceedings taken before the 
Munsif of Ghazipur were good and valid for the 
purposes of limitation and that application was 
not granted, the 3rd para of a. 230 of the Code of 
Civil Procedure did not apply. Maharaja 
Radha Prasad Singh v Indras Kuar. 

2 W N 91. 

5. WHERE DECREE OR ORDER IS FOR 
PERIODICAL PAYMENTS OF MONEY OR 
FOR DELIVERY OF PROPERTY AT A 
CERTAIN DATE. 

(1) Order directing payment of money 
at a certain date— Decree payable by 
instruments Execution of decree. 

845 — C P C S 48, 0 21 rr 10, 21 of 1908= 

S 230 of 1882. 

The parties to a decree presented a petition 
to the Court executing the decree, stating that 
it had been agreed between them thaf the 
amount of the decree should be paid by ten 
monthly instalments of Rs 500 each. The Court 
made an order directing that such petition shonld 
be filed. Meld that this order did not amount 
to one directing payment of money to be made 
at a certain date, which would give a fresh period 
of limitation under sec. 2.30 ( b ) of the Civil Pro- 
cedure Code. Bal Chand VjRaghunath Das. 

4 All, 155. 

Notes Ap 16 Cal 16. 

(2j Annual or monthly payments— Decree 
directing payment at a certain date. 

846. -0 P G S 48, 0 21, rr 10, 21 = 8 . 230 of 
1882. 

Decrees for annual or monthly payments fail 
within and are governed by the provisions of 
Section 230 ( b ), Civil Procedure Code, 1882. 
22 P R 1905 = 57 P L R 1905 ; U P R im^ 
15 P L R 1902, 2 P R 1899 Rev. 

Nawabzada Muhammad Kamar*ud-Difi. 
Khan v Piari Lai. 18 P R, 1892, F B, 

(8) Limitation— Execution of decree. 

847. -0 P 0 S 48, 0 XXl rr 10, 21 of 1908 = 
S 230 of 188?. 

A judgment-debtoy wm wreptyd in exMbtio| 


1903 DESAI’S CENT. CIVIL DIGEST 1811-1912. 1904 


CPC (1908) S.48=(1882 S.230)-^oni^« 

(5> Where decree or order is for periodical 
payments of money or for delivery of pro- 
perty at a certain date— 

of a decree. He appUe(3 and requested for fifteen 
days’ time to pay the decretal amount. The de- 
cree-holder consented and the Court made the 
order ‘ Let the petition be filed ’ Ifeld— this 
order did not amount to one directing the pay- 
ment of money to be made at a certain date. (4 
All 156 followed ), Jogohundhoo Das v Hori 
Rawoot. 16 Cal 16. 

(4*) Delivery of property— Certain date— 
Construction of decree. 

84>8.-C P C S 48 ; 0 21, rr 10, 21 =S 2H0. 
The decree in this case bore date the 18th August 
1873, and was to the following efiect : Decree 
for Rs 600u principal and interest, and Rs 315 
costs, with further interest at 0-8 per cent, per 
month,! that is, from date of decree to date of 
realization, be made in favour of plaintiff against 
defendant. Mauza Raseen, which is under at- 
tachment by the Government in lieu of Rasadi 
debts be made over to plaintiff after release 
from attachment, mudai ho had raffiizasht 
mj)m^d hi a jawe 

The deeree-holder made applications for exe- 
cution, from time to time, so as to keep alive the 
right of execution so far as it is effected by 
Article 172, Schedule II, Limitation Act. It 
was contended that the present application made 
on the 6th December 1887 was barred under 
Section 230, Civil Procedure Code, as a previous 
application for execution had been made and 
granted and that 12 years had elapsed from the 
date of the decree. It was also contended that 
the decree did not direcl the delivery of pro- 
perty and that if it did, no cert ant date waa 
fixed for delivery. 

Ideldy that the decree was for delivery of 
property. Section 230 is not restricted to a 
delivery of the property to the decree*holder 
as his own property, and does not exclude a 
delivery of property as mortgaged property 

Meld^ alsOi ^liat a certain date had been fixed 
for delivery, as the date could be sufficiently 
ascertained by reference to a contingent event— 
i, e , the release from attachment. Jn ceHnm 
ext qmd mriunt reddipotext, Muhammad Akbar 
pan y P^arka pa|. f 1889 
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(5) Where decree or order is for periodical 
payments of money or for delivery of pro- 
perty at a certain d8ie---Co?itd, 

(5) Execution of decree— Certain date, 

849- 0 P C S. 48; 0. 21, rr. 10, 21 = », 2t0 
of 3882. 

The decree in this case provided that Rs.SjOOO 
was due to the decree-holder: that Rs. 400 should 
be paid annually on account of interest on this 
sum, and that in case of default for 2 years, the 
decree-holder would be competent to recover Rs. 
8,000 with interest. 

Held, that the decree did not direct payment 
of Rs 6,000 to be made at “a certain date,‘’within 
the meaning of Section 230 of the Civil Proce- 
dure Code. Mihsl Chand v. Safdar Hussain 

199 PR 1890. 

(6) Finality of order made in execution pro- 
cedipgs— Decree payable by instalments, 

850- C P C-S.48, 0, XXIrr.lO, 21 of 19t8 
= S. 230 ot 1882. 

In 1858 a decree was obtained for Rsl.lOO, 
which provided that the amount should be paid 
in instalments, the first instalment being R3200, 
to be paid at the end of the first year, and that 
the other instalments should be RslOO at the end 
of each subsequent year, and that in the event of 
failure to cany this out, and 2^ months after the 
falling due of the instalment, the whole amount 
should be exigible in a lump sum with interest at 
8 annas per cent.per mensem. In 1.977 the decree- 
holder applied for execu<-ion of the decree, assert- 
ing that Rs 600 had been paid up to that time by 
five instalments, one of Rs 200 and four of Es 100 
each, and that default had been made in payment 
I of the fifth instalment of Rs 100, and he asked to 
recover the whole amount due on the decree. No 
order was passed ou this application, and even- 
tually the case was struck off In 3880 the decree- 
holder again applied for execution uf the decree, 
upon the same grounds as those upon which the 
previous application was based. Notice was issued 
and served, and a warrant issued for the arrest of 
the judgment-debtor, bat eventually the case was 
struck off. In 1883 the decree holder on the same 
grounds made another application for execution. 
It was contended by the judgment- debtor that 
execution was barred by a 230 of^the Civil Proc^» 
dure Code, inasmuch as no instalments b^d been 
paid, and eyep if t|iey b^d bftn pnid, ihey cop|<| 


1905 DESAfs CENT CIVIL DIGEST i8il-10ia 1906 


1 

i 


I 


CPC (1908) S.48=C1882,S. 230) -OoafdX P C (1938) S. 48=(1882,S.230)-6’on<f 


(5) Where decree or order i« for periodi' | 
cal payments of money for delivery of 

property at a certain ddLl^-^Coticld . 

not be recognized, not having been c^QxtifieA.lIeld 
that the proper time from which to reckon the 
limitation of twelve years was the fifth year from 
the date of the bond, the whole claim from the 
beginningand the order passed in 1880 having gone 
upon that basis, that the Court could not go be- 
hind that order, and that consequently the decree- 
holder was within time and might take out exe- 
cution. Kanji Mai v Kanhia Lai. 7 All., 373. 

851- CPOS. 48, 0.21 rr 10,21, 11 (2; = 
Ss. 230 and 235 — Application for execution 
made within twelve years — Right to con- 
tinue proceedings after expiry of twelve years — 
Limitation. 

If an application for execution of a decree is 
made in accordance with S 235 of the Code,within 
twelve years provided for by S. 2.i0 of the Code, 
and granted, the decree-holder may continue the 
proceedings even after the expiry of the twelve 
years; the mere fact, that the proceedings termi- 
nate after the expiry of the twelve years, will not 
render the application one barred by limitation. 

Bishan Singh v Ganga Ram. 27 P R 1905 = 

79 P L R 1905. 

6 PERIOD OF LIMITATION UNDER THIS 
SECTION AND STEP-IN- AID OF EXECU- 
TION. 

(1) Execution of deci ee— Limitation. 

852- CPC- S.48.0.21 rr 10,21(1908) = S.230 
(1882)— “Application to execute a decree”. 

The term“application to execute a decree” in 
th6 third paragraph of s 230 of the Code of Civil 
Procedure means any application to execute a 
decree. It is not confined to the last application 
preceding the expiry of the period of twelve years 
from either of the points of time mentioned in cl. 
{a ^or cl. (?;) of the same paragraph of the section 
above mentioned. (8 All. 801 disitnguished. 8 
All., 536 referred to.) Tileshai* Rai 

V Panbati 15 All 198, 

13WN98. 

Notes:— Ap.- 18 All 482 F B; 28 Ca^ 122. 
Dist: 24 All 282. Eef: S g W I? 80; 14 0 
WN 114. 

II 0. C, 120 


(6) Period of limitation under this section 

and step-ifl-aid of execution— Oo;af^. 

(2) Decree-Execution-Decree more than 12 

years old —Limitation. 

8^3-G pcs. 48, 0. XXl, rr 10, 21 of 1908 
= S. 230 of 3882. 

An application for execution of a decree obtained 
against the judgment-debtor in 1870 waK presen- 
ted by the applicant on the 26th January 1886. 
Several previous applications for execution had 
been made.and the last two,/*i£?., on the 29th July 
1881 and 29th June 1882, had been granted. The 
judgment-debtor was arrested and brought before 
the Court. He contended that execution of the 
decree was barred. Both the lower Courts were of 
opinion that the decree was not barred, and allow- 
ed execuf ion to i«!sue. On appeal by the judgment- 
-debtor to the High Court — Held that the appli- 
cation for execution was too late. As there had 
been an application made and granted on the 29th 
July 1881 under the Code of 1877, and twelve 
years from the date of the decree would have 
elapsed before June 1885, the application in ques- 
tion was barred, and was not saved by the con- 
cluding clause of s. 230 of the Code (Act XIV of 

1882). Motichand v Krishnarav Ganesh. 

11 Bom., 524. 

Notes.— Dist: 15 All. 198. 

(3) Execution of decrcc-Decrce more than 
12 years old-Arrangement between parties 
in execution for payment ol judgment-de- 
bt by instalments— Validity of such ar- 
rangement. 

853A— C P C— S.48; 0. 21, rr. 10,2L=:S.230 

'Jhedeerte of which execution was sought 
was passed on the llth May 1869. Prom 1869 to 
1878, applications for execution w»re regularly 
made at intervals ol less than three years. On the 
20th August 1878, the decree-holder applied for 
execution. Notice was issued to the judgment-deb- 
tor, who, on the 14th October 187S, proposed an 
arrangement for pavment of the amount of the 
decree by instalments which was agreed toby the 
decree-holder and the case struck off. The decree 
-holder applied for execution under this arrange- 
ment on the 9th May 1881,22nd April 1884, and 
finally on the 7th August 1886 On notice having 
bef u served on him of tl^in liit »p|>Hcation, 


t 
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(6) Period of limitation tinder this section 
and step-in-aid of execution— 
jttdgment-debtor appeared and contended that 
the decree could no longer be executed being 
more than 12 years old, and on3 application hav- 
ing been made and granted in 1884 (Section 230, 
Civil Procedure Oode).He further contended that 
the arrangement made in 1878 was unlland void, 
having been made vrith<^ut iurisdiction, Inasmuch 
ai a provision similar to that contained in Sec- 
tion 67 A, did not exist in Act X of 1877, and 
further that no decree could be altered by con<»ent 
ol parties except by the Court which passed the 
decree, and then only within six months of the 
date of the decree, which was not the case here. 

that the judgment-debtor could not be 
allowed to challenge the validity of an arrange 
ment which wai brought about by his own action 
in 1878. Where a Court hai a general jurisdiction 
over the subject-matter of a ciaim, parties should 
be held to an agreement made by them that the 
questions between them should be heard and 
determined by proceedings contrary to the ordi- 
nary eursu^t carict: and consequently the decree 
•£ 1869, as modified by consent of parties in 1878 
was still capable of execution. (15 B L E 383; 21 
W B 310, and L R 5 P 0 616, referred to. ) 

Nawab Zada Muhammad Akbar Khan v. 
Dya Nath. 200 P R 1889. 

Notes. -89 PR 1891 

853. B.— 0 P 0 S. 48 0 21 rr, 10 21 (= 
Civ Pro Code 1377, s. 380) -Execution of decree 
-Limit fif ion. — 

In 18? 8 in execution of a decree passed in 
the year 1859, an arrangement was made where- 
by the decree-holder allowed the judgment- 
debtors to pay the decree by instalments, and on 
this artangem out being certifiei to the Court, 
the property of the judgment-debtors, then un- 
der attachment, was released, but it was not car- 
ried out by an order under s. 210, Civ Pro Code. 
jSeld that the decree could be executed as more 
than 12 years had elapsed from the passing of 
the decree. Radhey Lai v Nathu. 

AWN (1882), 5. 

(4) Disability of minop— Application for- 
Executiott presented more than 12 years 
after date of decree. 

854.— 0 P 0 S. 48; 0 21 rr. 10, 2l»=(l882) 
g 260 “-Uu|Bation Act (XV of 1877), Seotioa 7. 


CPC (1908) S 48=(1882,S.230)-<7oni<i. 

(6) Penod of limitation under this section 
and step-in-aid of exeenUon—Contd. 

Held, that the enactment in Section 230 of 
the Civil Procedure Code 1882, limiting the period 
during which execution shall be granted of a 
decree once put in actual execution is one made 
for ihe benefit of the judgment- debtor to protect 
him from being subject, without limit in point of 
time to execution proceedings, and as the said 
section is in absolute and unqualified terras, 
as regards persons a minor decree- 
holder is not exempted from its operation by 
Section 7 of the Limitation Act 1877. (16 Bom 

536, not followed.) Jhanda v Mohan Lai. 

128 P. R: 1894. 

Notes: -Ref 76 P E 1904=»132 P L E 1904. 

(5) Limitation— Execution oftw<*lve 
years’ old decree. 

855.— C PCS 48. 0 21. rr.lO, 21=(]882s. 230), 
Held, that where an ^application to execute a 
decree for the payment of money or delivery of 
other proper y his been made within the period 
of limitation prescribed by Section 230 Civil 
Procedure Code, and granted, and there has been 
no unreasonable delay in its prosecution by the 
decree-holder the latter’s right to continue exe- 
cution will not be barred under the third para- 
graph of that section if the final completion of 
the proceedings initiated by such an application 
cannot ba obtained within the period limited by 
that section, (19 P E 1889, 27 P E 1888, 109 P R 
1889, 9 PE 1891, 64 P E 1887, 128 P E 1894, 

7 Cal 566, 6 Mad 359, 40 P R 1898, 10 Oal 416, 
19 Bom 261,5 Mad 141, 18 All 482 F B referred to). 
Bahadur Khau v Sadhosiogh. 76 P R 1904. 

855A-C P 0 S. 48 0. 21 rr. 10, 21~-Execution 
of decree-Lunitation. 

A Court executing a decree while rejecting 
an application for execution, is not competent to 
order that a fresh application maybe made with- 
in a certain time when it would be barred under 
law. ^ 

To entitle a decree holder to the benefit of 8. 
850 0 P 0 1882 it is not enough to prove fraud at 
som tijdEie 4^3fing the yeari' jitriod^ if 
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f (6) Period of limitation tindei? tWs section 

and step in aid of execution— 
d<»oree -holder had at a later period, facility for 
executing the decree. Rat Chand y Jhande 
Milan. 75 PL R 1909. 

855B.— 0 P C s. 48 0 21 ir. 10, 21 (=s. 
230 OiT Pro Code 188S)-I)ecr0e passed under Civ 
Pro Code (Act VIII of 1850) -Twelve years’ old 
decree-Execution-AppIicability to such decrees. 

The proviso to s. 230 of Act XIV of 1882, 
allowing a further period o5 three years to enable 
decree-holders to execute their decrees, applies 
to those decrees which would be barred On the 
date of the Code (Act XIV of 1882) coming into 
force and does not apply to those decrees which 
were not barred by the twelve years’ rule and 
which could have been executed on tke Code 
comina: into force by reason of the fad that the 
period of twelve years had not expired from the 
date mentioned in a, 230 of the Civ Pro. Code, 
1882. Tufail Ahmad y Sadho 

Saifan Singh, AWN 1885, 193. 

Notcs-Diss 8 All 419. 

(8) Application for execution not made 
under the Ciyil* Procedure Code 1882. 


CPC (1908) S.48=;1882, S.23Q^-Oontd 

(6) Period of limitation under this section 
and step-in-aid of^xeciition — Oontd. 

An application under Act VlII of 1869 for 
execution of a decree was rejected by the District 
Judge on the ground that the judgment-creditor 
had withdrawn from the former application. 
This order was reversed on appeal, and the case 
was sent back for disposal on its merits. The 
Judge then held that Act X of 1877, which had 
just come into force applied and on the ground 
that the deeree-hold(»r had failed to get execution 
upon his former application dismissed the peti- 
tion. The Judge referred the case to the High 
Court upon the question whether he was under 
the circumstances, at liberty to grant the appli- 
cation. H>7J‘that he was. The application should 
have been dealt with under the law which was in 
force at the time execution was sought. The effect 
of the provisions of s 280 of AotX of 1877 consi* 
dered. Byraddi Subhtreddi ▼ Baisuppa 
Rsju, 1 Mad 408. 

Notcs:-Dist 6 Cal 504, 

(8) Former application for execution under 
Act X of 1877~Exccution of decree — 
Twelve years’ old decree— Statute*, 
construction of-Retro*pectiye effect of. 


856. — C PCS. 4:8, O 21 rr. 10. 21 of 1908 = S. 
230-r>eciee- Application for execution -Limitation, 

On the Ist June 1880, several decree-holders 
applied to the Subordinate Civil Court of Parner 
for execution of their decrees. They had taken out 
execution several times, previously, the date of 
their last preceding applications being 1st 
June 1877, The Subordinate Judge was 
of opinion that the applications were barred un- 
der the last clause of s, 230 of the Civil Procedure 
Code Act X of 1877. On bis referring tho cases 
to the High Court, -JTeZd that the applications 
were not barred, inasmuch as the previous appli- 
cations for execution had not been made under 
s. 230 of Act X of 1877, that Act not being then 
in force, 

Atiandray Chimuji v Thakaj? Chaud, 

5 Bom 245, 

Notes:— Fol9 0 L B 297. 

(7)Fojpmei» application for execution under 
Act VIII of 1859. 

857. — 0 F C S. 48 0 XXl rr. 10, 21 of 1908- 
S. 230. 


858—0 P CS 48, 0 21 rr 10, 21 of 1908=8.230 
— Construction — Retrospective effect. 

Per Mahmood. J. — The rule of construction 
being that a limited meaning can only bs given to 
general words in a statute where the statute 
itself justifies such limitation, the words “any 
decree” in the proviso to s. 230 must not be con- 
strued as confined to such decrees as would be 
barred on the date of ‘the Code coming into force, 
inasmuch as no reason for so restricting the 
meaning of those words can be found in the 
Code or is suggested by the legislative policy 
upon which clauses such as the proviso in ques- 
tion are based. This policy is to prevent, a sudden 
disturbance of existing rights in consequence of 
new legislation; but it is beyond its obje.ct and 
scope to revive rights or remedies which 
have already expired before the new Act comes 
into operation and although the Legislature may 
revive such rights or remedies, it can only do so 
by express words to that effect, Jokhu Haiti ▼ 
Ram Din. 8 Ml 419. 

Notes:— 8 All 536. 
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(6) PeHod of limitation under this section 
and step in-aid of execution— 

(9) Execution of decree. 

8E>9-C e C S.4S, 0 21 rr 10, 21 of 1908==S 230 
UeM th’<; th 3 wjfvl-j “ thi Usb preceding ap- 
plicabioa” m the third clause of s. 2B0 of Act X 
of 1877 maao an applic ition under that section 
and not an application under Act YIII of 1859. 
Ram Kishen v. Sedhu 2 All 275. 

Notes. — Dist: 6 Cal 501. 

(10) Application not made under proceed- 
ings not barred. 

860.-0 PCS 48, 0 21 xrlO, 21 of 1908 =S 230, 
On the Urd June 1879, an application was 
made for execution of a d^^oree passed in 1836, & 
upon that application certain priperty was attach- 
ed. On the 23rd October followingf, the pro- 
ceedings were struck off, an order, however, be* 
ing made at the same time that the attachment 
should continue Ou the 3Ut Dic'^mbar 1830, 
the decree-holder applied that the prop<>rty 
under attachment should he sold. Tie last pre- 
ceding application for execution previous to the 
3rd June 1879 was made on the 8th August 1877. 
It was objected that the proceedings upon the 
applications of the 3lst December ISS^O and 3rd 
June 1879 were barred under '> 230 of the Code 
of Civil Pfocsiure fl^Jcl chit these proceedings 
were not barred, inasnuco as the previous appli- 
cation hal n )*■ been midi nnier s. 231of the 
Code. fS Bom 245 followed). Held, als>, that 
the application of led D ‘ijmbsr 1830 could not 
be treatei as a fresh application for execution 
within the meaning of the thirl paragraph of the 
section referred to Panaul Harj. v. Kishea 
MuaDabee 9 C L R 297. 

Notes.— Hef 18 All 482 F B. 

(11) Prohibits a subsequent aoplieition for 
execution— Only applies wlii^*** the previ- 
ous application his been made under that 
section 

86L,-S 43 0 21 re 10, of 1903 = 8 230. 
Llmibatioa Aei" XV of 13^7, scheiul j ll Art 
180'Revivof Ci'^il-Proc'^iura Oiie /\ct X of 1877 
sections 230, 245 anl 2H — Vlll of 1859, 
Sections 216 and 216-— Beire Facias. 


C PC (1903iS.48=(1882, s.230) -Gonid, 

(6) Period of limitation under this section 

an i step-in-aid of execution— 

A decree having been obtained in 1864, the 
first application for execution was made under 
section 315 of Act VIII or 1859 on the 18th Sep- 
tember 1869, when an order was made for a 
writ of attachment to issue against the person of 
the judgment-debtor. On the 15th September 
1880 another application was made, under sec- 
tion 230 of the new Civil Procedure Code, Act X 
of 1877, for execution. 

Held, that the order under section 216 of Act 
VIII, which must be assumed to have been on 
notice, had the effect of reviving the judgment 
within the meaning of Article 1 80, sohednle II, 
of Act XV, of 1877, and the application was not 
barred. 

An order for execution under the Code of 
Civil Procedure made after notice has, on the 
orisrinal side of the High Court, the same effect 
of reviving a judgment as a seire facia had. 

Section 230 of Act X of 1877 only appliee 
where the previo application for execution was 
actually made under that section. 

Ashootosh Dutt v Doopga Chupn Ohattcpjee 
6 Cal, 504«8 C LR 23. 

Notes.— Disc 30 Gal 979. Fob 36 Oal 643=9 
C L J 271, 24 Oal 244. Doub: 17 Cal 491 
22 Oil 921. R^f: 20 Cil 551; 7 Mad 
540, 30 Oal 949. 7 C WN 793. 

(t2) Second application for execution of 
decree Fiilure to satisfy decree on first 
application, 

862—8,48,0 21 rr 10 21 of 1908= S 230 
of 1882. 

A decree was passed more than 12 years before 
the Civil Procedure O^de 1877 cams into force. 
The judgment-creditors applied for the attach- 
ment sale of the prop'^rty of the judgment- 
debtors previous to the date of which the three 
years allowed for such execution under s 230 
would hive expired. After the three years had 
elapsed they made a second application that pro- 
pifby other Ihin that sp-jcified m the first ap- 
plication b" attached and 8)ld and that property 
specific I in the first aophcition might be re-based. 
Held, execution of the decree was bound by limi- 
tation. Par Prinsep J;-U cider s. 230 the legisla- 
ture intends th^t a decree holder seeking to 
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I (6) Period of limitation under this section 

and step in-aid of exeQUllon—Contd 
execute a decre#^ passed mor^ then 12 years be- 
fore should bav»» one apporfunity to execute that 
decree and that if he fails to satisfy it on that 
application any further application becomes 
barred. Shreenath Gooho v Yusoof Khan 
7 Cal 556=7 Cal 748=9 C L R 334. 
Notes.— Ap: 6 All 189 W B Ref: 8 All 419. 
Boub: 14 Cal 14. 

(*13) Second application-Proceeding ap' 
plication not granted tinder S 230. 

I 

863.~CPCS 48, 0 21, rr 10, 21 = 8 230— 
Issue of notice to debtor. — 

Where an application to execute a decree of 
1802 was made under s 230 of the Code of Civil 
Procedure 1 877, on the 1 4th of December 1«77, 
and a notice was issued to the iudsjment-debtor 
under s. 248, but no further steps were taken, — 
Ifeld tha^" a subsequent application made within 
three years from that date was not affected by 
the twelve 'years’ rule as the last preceding ap- 
plication had not been granted within the mean- 
ing of s. 280. Chengaya v Appasami Ayyar 

6 Mad 172. 

Notes: -DistlS All 198 

863A— C PCO 21, rr 10, 21, s48(=Civ Pro 
Code 1877, s 230)— Limitation— Execution of 
decree. — 

’ i A was the bolder of a decree for possession of 

immoveable property and for the payment of 
mesne profits and costs, dated the 6th February, 

I 1864. He made an application to enforce it in 

respect of the payment of mesne profits and 
costa on the 29th November, 1877 She made 
■ a similar applicaUon on the 17th January. 1881, 

held that the last application was barred nndcr 
I * s. 2.30, Civ Pro Code. RahsI v. Sheohalak 

I Tiwari A W N, 1382, 111 

(14) Subsequent application— Pf«*vious 
one not judicially treated—Not barred. 

864.— 0 P 0 S 48; 0 21, rr 10, 21=(1882) 
S. 230 

An application made in May, 1883, for execu- 
tion of a decree passed in July 1871, was struck 
off the file without any order either granting or 


CPC (t908)-S.48=(1882 S.230 )-Om^^. 

(6) Period of limitation under this section 

and step-in-aid of execution— 
refa<^ing it. In September 1S83, another ap- 
plication for execution was granted by the Court 
but on a petition adniuericord tani by the judg- 
ment-debtor who promised to pay the judgment- 
debt, the Court, with the decree-holder’s consent, 
allowed a delay of two months, Tn January f 

1885, the debt remaining unpaid, the decree- 
holder again applied for execution. Seld that 
this application not being a second application 
for execution made since the expiration of twelve 
years from the date of the decree but only an 
application by way of revivor of the application 
of September, 1883, which had been suspended 
was not barred by s. 230 of the Code of Civil 
Procedure. Seld also that the application of 
September, 188 i, could not be considered bad in J 

law because the previous application of May, 

1883, had received no judicial treatment at the 
hands of the Court executing the decree. (10 All 

71. ref to). Muhammad Ismail v. Sukh Ram. 

8 W N 295. 

I 

864A.— C P C S 48, 0 21, rr 10, 21. (=0 P O, 

1882 s 230)— Execution of decree— Limitation- 
Application twelve years from date of decree, ] 

previous application for execution having been 
orranted. — 

A dccre(» bolder obtained a decree for money 
on the 30th of July, 1877. Application was 
made in may. 1878, under the terras of s. 230 of 
the Civ Pro Code, for execution of this decree 
by sale of 1 bree houses belonging to judgment- I 

debtor. Under that applieation, two out of the I 

three houses were sold. The sale of the third | 

house was postponed on th<^ application ot a I 

party. On the 15th of December, 187‘(, the ap- | 

plici*.tion of May 1878, was ‘-struck off.” On the I 

Uth of November, 1589, the de(’ree- holder appli- 
ed in terms to revive the application of May, I 

1878, and to bring to sale the remaining house. 

Held that s 230 of the Civ Pro Code, applied to I 

the circumstances as above set forth and was a j 

bar to the further execution of the decree. The I 

Delhi and London Bank Ld v Major B L j 

Reilly. AWN 1893 124. | 

Notes —Overruled, 18 All 482= A W N 1896 * j 

142, F B. I 
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(6) Period of under lhif5 section 

and step in-atd of execution— 

864B-0 P C S, 48 0 il r to 0 21 ric 10, 21 
( =8, 230, Oiv. Pro. Oode 18*^2) — Subsequent 
application for execution. 

The holder of a decree dated Juno 1873 made 
an application for execution in March 1884, 
asking that the decree be sent for execution to 
the District Oourt, with a certificate of non-satis- 
faction. The application was granted in July 
1884, and the decree and the cartihcate under s. 
224 of the Code were given to the appbcant, who 
filed the same in the Oourc of the District Judge 
in November 1885, and the "^udge. under the 
authority o! s, 226, Oiv. Pro. Code, directed the 
decree to be forwarded for ex'''*'ition to the Court 
of the Subordinate Judge The applicant then 
filed the application asking the Subordinate 
Judge to execute the decree. This last applica- 
tidu was made in N ivembcr 1885. HeU that 
the last execution application was not barred by 
limitation though it was dated more than twelve 
years from the date of the decree, inasmuch as it 
was not a fresh application for execution, hut 
only one asking the Court to give effect to that 
of March 1884 which was still pending, and as it 
was nothing more than asking the Oonrbs to give 
directions in accordance with the order of March 
1884. Rtm Sahai v Nantit AWN 1886, 1»7. 

(15) Another application for execution. 

865- 0 PC S.48, 0 21 rr 10,21 = (18823 S. S30. 
When the court to which a Small Cause 

Court sends its decree for execution is unable to 
execute the decree because immoveable property 
belonging to the judgment-debtors is not to be 
found within the jurisdiction, the proper course 
for the decree-holder is to make another applica- 
tion under section 230 for the attachment of anch 
moveables of the judgment-debtor as are within 
the court’s jurisdiction. Motilal v Balkrishna 
(1879) Select Case Part X No 37. 

(16) “Subsequent application”-— Applica- 
tion to receive one previously made. 

866- 0 PC. 8 18 0 21 rr 10, 21 = (1883; 
Para 3 S 230, 

The decree-holder applied for execution on 
the 6th February, 1882, but on the application of 
the judgment-debtor the Court postponed the 
execution in order to enable the judgment-debtor 


(6) Period of limitation under this section 
and step la-aitS of execution— 
to raise money. On 7th April, 1883, the money 
not having been paid they again applied for 
postponement of the execution. This was re- 
fused and on the 7th July, 1888, the decree-holdef 
made his pres^'ut application Held that this ap- 
plication was linked to that of 6th February, 
1882, and therefore not liable to the bar attach- 
ing to a subseqnent application in the sense of 
para (3) of s 230 of the Oode of Civil Procedure. 
Bhagwanti Prasad v The Collector of Basti 

5 W N 269. 

866A— 0 P 0 S. 48, 0 21, rr. 10,21, (*=8. 
230, Civil Procedure. Oode, 1882)— Decree— Ap- 
plication for execution — “Subsequent applica- 
tion.” 

A decree-holder made an application for 
execution of his df^cree on 6-2-1879, wM^h was 
rejected for default of prosecution., A subsequent 
application made on 6-2-1882 was granted. After- 
wards, on the application of the debtor,execution 
proceedings were postponed by order of Court made 
on 7-4-1882 to enable the debtor to satisfy the 
decree. The latter applied for further time oa 
7-4-18SS, which was refused on 7-6-1883. There- 
upon, the decree-holder applied to the Court oa 
7-7-1883 praying that the execution of his decree 
may be proceeded with Held that this applica- 
tion (of 7-7-1883) was linked to that of 6-8-1882, 
and therefore not liable to the bar attaching to a 
“subseqnent application” in the sense of para. 3 
of a. 230, Civ. Pro. Code, 1882. Bha^wanti 
Prasad v The Collector of Basti, AWN 

1885, 269; 

(17) Subsequent application to take 
step-in-aid of. 

867-C P C S.48; 0 21 ir 10, 21 «S 230 (1882; 
G P C—S. 235— Limitation Act 1877 2nd Sche- 
dule Article 179 (iv). 

The decree, of which execution was sought, 
was passed on the 15 th July 1880, and an ap- 
pHoatiorj for execution by attachment and sale of 
moveable property was made on the 27th October 
1882, but as no moveable property could be found 
the proceedings were infruotuous and teminatad. 
Subsequently, on the 18th October 18S», on a 
fresh applicatiott for exeoation,^ the jhdgmenit- 
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(6) Period of limitatioB titider tliis section 

and step-in-aid of exectition-— 
debtor was arrested and imprisoned, and a small 
sum of money was realised by sale of a document. 
On the 29th January 1884 an application was 
made for execution by attachment and sale oi 
immoveabl® property of the iudgment-debtor. 
The executing Court dealt with this application 
M one for a farm of the property, hut the error 
was amended by the oivisionai Court on appeal, 
and proceedings were protracted until, on the 
31st October 1891, the Commissioner of the 
Division refused to sanction sale of the property. 
On the Slst October 1892, the decree-holder filed 
an application, setting forth the refusal of the 
Commissioner to sanction the said sale and his 
ewn fruitless endeavours to realise his decree, 
and praying that the land be sold or a receiver 
appointed under Section 503 of the Civil Proce- 
dure Code. An order for the appointment of a 
receiver having been made, the judgment-debtor 
appealed to the Chief Court, and it was con- 
tended on his behalf that execution of the decree ■ 
was barred under the provisions of Section 210 
of the Code, and Article 179 (iv; of the 2nd Sche- 
dule to the limitation Act, 1877. U was uiged 
that the application of 1892 was “a subsequent 
application’, within the meaning of the said sec- 
tion of the Code. 

that the said application was merely a 
petition to the Court seized of and already execu 
ting, th*^ decree on the application of 1884, to 
take a step in aid of the execution on that aopli- 
oatioD, and was, therefore, not barred under 
Section 230 of the Code, which does not apply to 
applications or petitions asking the Court to give 
effect of previous petitions still pending. 

Held further, that inasmuch as proceedings 
in execution bad been pending ever since 1 884, 
execution was not barred by reason of “steps in 
aid of execution” not having been taken every 
three years. Budhe Eban v Bir B&l 40 P R 

1898. 

Notes-— Bef: 76 P R 1904 = 132 P L B 1904 

867A- 0. P. C. 0. 21, rr. 10, 21 S. 48 = 
Civil Procedure Code (Act XIV of 1882) S. 230 — 
Execution of decree— Order on execution petition 
proceedings closed’— Subsequent application 
■V^ithip twelve of that 
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(6) Period of limitation under this section 

and step in-aid of execution - Gontd, 

A mortgage decree against defendants and in 
favour of the plaintiff was passed on 6th De^'em* 
bcr 1893. After a series of applications for execu- 
tion, the Court passed the foil wing order on 26tfa 
October (1906).“ 1st defendant’s heirs not brought on 
the record. Proceeding closed.” Plaintiff presented 
his next application on S rd April 1907. The 
Munsif dismissed it on the ground that it was 
barred by limitation under the penultimate clause 
of section 230 Civil Procedure Code (Act XIV of 
1882), The District Judge reversed it nn appeal. 
HeU^ that as the last preceding application was 
filed within 1 2 years from the date of decree and 
that was not dismissed, the oi der * proceedings 
closed ’ not amounting to dismissal, the present 
application was not barred. Tadapalli Btp- 

paiya v Putti Kottaya. 6 M LT 888. 

867B C P C 0. 21, rr. 10, 31; S. 48«(1882-8. 
2}0}-‘ Decree for payment of money ’-Mortgaged 
decree ordering primarily payment — Limitation. 

A decree directing payment of money by de- 
fendant to plaintiff, and in default the sale of 
the moitgrged properties is a decree for the pay- 
ment of money withm the meaning of S. 230. (20 
Mad. 107 folk; 27 Cal. 286 dies. from). An appH- 
cation for attachment of the mortgaged proper- 
ties in execution of such decree, though within 12 
years, is ineffective and infructuous and is conse- 
quently no application for execution and subse- 
quent application for sale after 12 years far from 
being a continuance of the application for attach- 
ment is the real appbeation for execution and, 
therefore, barred. (M Oak 473 ref to). Ahdulla 

Sahib V Doctor* Oosman Sahib. 98 Mad 224 

8B7C-C. P. 0. 0. 21, rr. 10, 21, S 48«(1882 
B. 230) - Judgm<^nt-debtor evading arrest— -False 
objections to execution— Decree whether barred 
after 13 years. 

When a judgment-debtor keeps out of the way 
when warrants are issued for his arrest, and puts 
in false object ioog in bad faith and thereby dis- 
honestly evades payment of money justly due, he is 
not entitled to the benefit of S. 280, 0. P. 0.,e* 
0. XXI, r. 10 The judgment-debtor in this case 
always evaded anest and more than once objected 
to execution being taken out, but h|| objeottoni 
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(6) Period of limitation tinder this section 
and step in*aidd>f execution— 

failed. The appliVation for execution was presen- 
ted more than 12 years after the date of the de- 
cree. but within B years of the last application. 
JJeW, that the execution of the decree was not 
barred by S. 230, C. P* G. Beni Prasad v 

Kashi Nath. 6 A L J 401 = 2 Ind. Cas. 222. 

(18) Sale post.poned on application-Subse- 
quenfc application struck off— Application 
for revival of the subseciuent 
application, bar. 

868- C P. C. S 48. 0. 21 rr. 10, 21 (1.908j = 
(1882) S. 2^0. 

A decree-holder obtained a decree for money 
on the 30th of -July, 1877. Application was made 
in May, 1878, under the terms of s. ‘2B0 nf the 
Code of Civil Procedure for execution of this de- 
cree by sale of three houses belongins: to the 
judgment-debtor. Under that application two out 
of the three houses were sold. The sale of the 
third house was postponed on the application of 
aparty. On the 15th of December, 1878, the appli- 
cation of May, 1878, was “ struck o3” ;on the 
11th of November, 1889, the deeree-holder appli- 
M in terms to revive the application of May, 1 878, 
and to bring to sale the remaining house. Held 
that 8. 230 of the Code of Civil Procedure applied 
to the oircumstances as above set forth and was 
a bar to the further execution of the decree 
The Delhi snd London Bank Limited v 
Major B L Reilly. 13 W N 124. 

(I9j Application by representative of 
deceased decree-holder— Absence of 
certificate— Subsc<g[tient application. 

869— 0. P. G. S. 48; 0 21, rr. 10, 21 = Execu. 
tion of deoree— 1889, Section 230. 

Hdd, that an application by th<^ legal rppro. 
atnfcative of a deceased decree-holder for execution 
of the decroe is none the less an application in 
accordance with law, ” because when it was pre- 
ferred the applicant had not obtained a certificate 
as required by Act VII of 1889, Section 4, that 
section merely dircting that a Court shall not 
^^p'oeced'" upon the application till the production 
of the certificate, but not preventing the incep- 
tion of such application. 

Certain subsequent applications held, not 
pudep f ection m of the OiviJ Frocednre 


(6) Period of litnitatiou under this section 
snd step-inlaid of execution—Cunf^f. 

Code, as being applications, not to execute the 
decree, but to carry on the proceedings initiat^l 
by the first application Kundan La! v Mus- 
sammat Makhni 27 P R 1894. 

(20) Revival of barred decrees— Twelve 

years’ old decree. 

870— 0. P.O. S. 48. 0. 21 rr, 10, 21 (1908)= 
1882 B. 2B0.Act X of 1877 (Civil Procedure Code), 

Where an application was made under s. 230 
of the (Jivil Procedure Code, 1877, as amended by 
Act XII of 1879, for execution of a decree more 
than twelve years old, and the application was 
granted, — Held that a subsequent application for 
execution of the decree, under s. 2B0 of the Civil 
Procedure Code, 1882. should have been refused, 
sinoe the decree had been once allowed 
the benefit of the three years’ grace under 
the Last paragraph of s. 510 of the Code of 1877, 
and then bpcarae dead or unexe«^utgble Held that 
there is nothing in the Code of 1882 to justify 
the conclusion that it was intended to revive de- 
cree which had become dead before it became law 
and that here the decree-holders’ right having 
already become dead before the enactment of the 
present Code, the passing of that Code could not 
bring that right into existence again. (6 All , 189, 
distinguished), Bhawani Bas v Daulat Ram 

6 All 388. 

Notes.— Bist: 8 All 119. 

(21) Ppevious darkhast cannot be fcjccted 
because there is a later one when they 
are for different reliefs and not inconsis- 
tent with one another. 

871— C P 0 S. 48; 0. 21, it. 10, 21 = S, 230 
Of 1882. 

A previous darkhast cannot be rejected be- 
cause there is a later one when they are for diffe- 
rent reliefs and not inconsistent with one another 
Girdharlal y Thakore Sadaji 
1892, P J 9. 

871 A-G P C 0 21 rr. 10, 21, s.48 0 21, rrll 
(2), 17 (=ssa.230, 23.5, 245, Civ Pro Code 1882) — 

Execution of decree Defective application, 

amendment of. 

In this case a decree was passed on the 29th Octo- 
ber, 1888, After several applications for execution 
panted, the last written application for execn^ 
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(6) Period of limitation in this section 
and step-in-aid of execution— 

tion was presented on the 27iih February, 1900, in 
which it was prayed “that the judgment-debtor 
be summoned and be ordered to pay the money 
due.” On the 21st March 1901, an oral appli- 
cation for attachment of the judgment-debtors 
houses and ornaments was made. Ileld^ that the 
application was barrrd by s. 230 of tJaa 0 P Code, 
having been made more than 13 years after the 
decree was passed. Held^ also, that the applica- 
tion, presented on the 27th February, 1900, was 
defective, as it did not comply with the require- 
ments of s. 235 of the C. P. Code. Tleld^ farther, 
that an amendment could not be allowed under s. 
215 of an application which, when complete, 
would, even if dating from its original presenta- 
tion, be barred by s. 230, Kanhsya Lai v. 
Maya Mai. 112 P R 1902. | 

j 

(22) Execution of decree— Subse(inent ap- 
plication to execute the same decree— 
Application for execution previously 
struck oiOf rc-instated— Continuation 
of the previous application. 

872—0 PCS. 48,0. 21 rr. 10, 21, 11 [2] = 

0 P G 1882 Ss. 230, 235 — Limitation. 

A subsequent application to execute the lame 
decree mentioned in s. 230 of the Coda means a 
substantive application for execution in the form 
prescribed by s. 235 of the Code. 

Hence, where an application for execution in 
accordance with s. 235 of the Code h-^s been made 
within the period of limitation prescribed by s. 
250 and has been granted, that is, execution has 
been ordered in accordance with the prayer of the 
decree-holder’s application, the right of the decree- 
holder to obtain execution will not necessarily be 
defeated, if, by reason of objections on the part 
of the judgment -debtor or action taken by the 


(6) Period of limitation in this section 
and step-in-aid of execution— 

period limited by s. 230. (18 All 482 fob) 

Ram Saruy v Basra th Tiwari 
S A L J 4*12 F BatQ Ind Cas 817:= 
38 All 517. 

(23) Striking off decree as fully satisfied, 
effect of- Application for execution after 
twelve years barred. 

873-0 PCS. 48; 0 21 rr 10, 21 (1905)=- 
(1882) S. 330. 

The respondents, the holders of a decree agajQst 
the appellants dated the 18th fsovember, 
1868, of which they had obtained execution under 
s. 230 of the Code of Civil Procedure made the 
present application for execution after the expiry 
of 12 years from the date of the decree. It ap- 
peared that in 1879, in the course of execution 
proceedings, the parties had entered into a oora- 
promfse whereby the decree was to be paid by 
instalments and the decree-holder was empower- 
ed to realize the amount when default was made 
in payment of an instalment. This arrangement 
was notified to the Court which regarding the 
decree as fully satisfied made an order striking 
oii the execution proceedings. Held that the 
application was barred by s. 230 for the order of 
the Court did not fall within s. 230 ( b ), 
Sakodra Kuar v Manohar Das. 3 W N 147, 

(24) Effect of striking off execution pro- 
ceedin gs— Procedure. 

874.— 0 P C S 18 0, XXI rr 10, 21 of 1908 
=.8 230 of 1883. 


Court or other cause for which the decree-holder 
is not responsible, final completion of the 
proceedings in execution initiated by the applica- 
tion ut^der a. 235 cannot be obt^ine^ witbiq the 

pac n\ 


A decree was obtained in 1853. Applications to 
execute it were made in 1863, 1866, 1876 the last 
of which was struck off. Again an application 
137^, |t was sept to S for e^ecn- 
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(6) Period of limitation in this section 
and step-in-aid of execution— ConW. 

tion where it was struck off on the ground that 
it was more than 12 years old in 1S80. The 
application was re-admitted in April 1881. Again 
an application of transfer to D Court was made 
in June 1881. It was granted but, no steps being 
taken to execute it, the application was struck 
off by D Court in August 1881. In March 1882 
( the judgment-debtor havidg died in the mean- 
while) an application was made to T) Court to 
restore the proceedings for execution against 
the representative of the judgment -debter. 
Notices were served but it was again struck off 
for detault. Again it was taken on file and execu- 
tion granted. that the execution of the 

decree was not barred by section 230 C P Code. 

Biswa Sonan Chutider Gossyamy v Bin- 
anda Ciiundef Bibingar Adkikar Gossy- 
amy. 10 Cal 416. 

Notes Ap : 18 All 482 F B ; 3 M L J 298 
Fob 21 Mad 281, Eef : 15 Ail S4 F B. 

(S5 ) Execution application, effect of stri- 
king off— Attachment, subsisting removal 
of. 

875.-C P C 8 48, 0 21 r 11 =S 230 of (1882). 

The striking off an application for execution 
does not in itself necessarily remove a subsisting 
attachment. 

Whether an application for execution is only 
ancillary to the previous application or is a 
fresh application depends on the circumstances 
of every case. 

Execution proceedings should not be allowed 
to be dragged on beyond twelve years merely 
because it suits the convenience of the decree- 
holders. If a decree-holder desires to allow a 
long* j period he may enter into a fresh contract. 
( 18 All 482 ; 18 All 49 ; 8 0 0 162 Eef. ) 

Mahadeo Prasad v Hyder Mehdi. 

8 Ind Cas 727. 

Nofe® I’ol ; 3? Mad $3^. 


CPC (1908) S.48=(1882,S.230) ->Gontd, 

(0) Period of limitation in this section 

and step-in aid of exeGution—ContS, 

(26) Striking off the application for execu- 
tion— Order for, not warranted by law. 

870.-C PGS 48. 0 21 rrlO, 21(1908j» 
(1883) S 230. 

R N and others obtained a simple money 
decree against E S and another on the 24th of 
February, 1881. On the 2nd of May 1?^93 pre- 
vious applications for execution having been un- 
successful, the decree-holdeis m an applica- 
tion for execution in consequence of which cer- 
tain property of tho judgment debtors was attach- 
ed. That application was subsequently struck 
off by the Court, the attachment bnng main- 
I tained. On the 7th March, 1893, a further appli- 
cation for execution was made. Held^ that whe- 
ther application of the 7tb Mirch, 1891, was or 
was not merely a continuation of the former 
application of the 2nd of May, 1892, execution of 
thedecite was baried by the inie prescribed by 
s. 230 of the Code of Civil Procedare. Held .dso 
that an ordei on an apj ho iti m lor execution 
striking off the application hul maintaining at- 
tachment eff^ cted m pifs dUCP thereof was an 
order not warranted by law. Ram Nevy^az v 
Ram Oharan. 18 Ail 49-=15 W N 155. 

Notes :-i2-f : 18 All 488 B , 3 A L J 654 
Diss : 11 0 WN K>.; 5C L J 80. 

(27 > Application fop attachment— Ordey 
12 years foe the same- Interloctitory 
decree not barred 

877.— 0 P r 48, 0 21 rr 10, 21 ( 1908 ) = 

S 23t. (*t IBbA 

A decree for possession and wasilat having 
been made in 1854. it was, by an order in Janu- 
ary 1881, directed upon the report of an Ameeu 
that the decree-holder should recover a particu- 
lar sum for wasilat. On the i4th March 1881 the 
decree-holder filed a petition praying that certain 
2 ?ropert{e 8 of the debtor might be attached and 
sold and the proceeds applied in payment of the 
wasilat. Held that. und<^r, sec 230 of Act X of 
1877, the application of J4th March 1881 was not 
barred. The decree of so far as the wasilat wasi 
concerned, might be taken to be merely interlocu- 
tory, and did not become fioil until fTapoary 
1881. Barodfi Stjndsti. Babia t Ft|rj|iisso|i 

f ^ ip t* ^ i'ti- 
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(6) Pet»io t of limitatloti itndep this section 

and step in-atd of execution— Co 

Notes Fol; 10 Cal 5(1 ; 416; Ref : 19 Oal 132 1 
F B : 15A1184FB. 

877 A— 0 PC S.48-0. 21 rr.lO, 51— (im S. 
230 ) —Atfeachnaent^ — Application for sale— 
Continuation of attachment — LimHation. 

S. 230 of the a P, 0. (Act XIV of 1882) only 
bars a fresh application a^^ter the expiry of 12 
years. An application for sale is only continuance 
of the prior application for attachment. (31 Mwd 
71; 3 M. L T. 328; 18 M. L. J. 46; 12 M. L. J. 24 
Ref). Suraja fa ¥ Nanduri Venk^ita. 

8 M L T 367.=7 lad Cas 707. 

(28) Unverified petition Hr execution— 
Return foram^* 4men+ -No ®'«viiig for the 
period of lunitHtion of years. 

878— OP 0 S48— 0. 21. rr. 10. 21. 0. 

21 r J 7 = ( 1882 —Ss. 280,245.)— 

An unverifipd petition may be returned for 
amendment under S. 2 45, 0. P C. but the fact 
that it is so returned and repro* nred after be- 
ing amended does not prevent the op<^‘ration of 
the limitation of twelve years under S. 530, 
0. P. 0. Where therefore, on the last day of the 
twelve years’ period an unverified application 
was made for execution by one who did not pro- 
duce his power of attorney and the petition was 
returned for amendment under S. ^45 and was 
amended within the time allowed by Court, and 
when re-presented was more than twelve years 
after the date of decree. Held, that the execution 
application was barred by limitation, 

Thathachariar v Veuki-tesa Tawkcr. 

12 M LJ 435=26 Mad iOl. 

(29) Decree capable of execution. 

879— 0 P C 1908 S. 48-Decree— Rxecu- 
tion — Limi tation— 

Before the bar created by S. 48 of the Code 
of 1908 can apply, it m^st be shown that the de- 
cree was in all its parts ripe for execution on the 
date from which the twelve years’ period of limi- 
tation is computed. 

The execution and application contemplated 
by S. 48 relate to a decree which is executable at 
that date in respect of the application made and 
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(6) Period of limitation under this section 

and step-in-aid of execution— 
execution sought, and the “ order for execution ” 
contemplated by the provisions of the section re- 
fers to an order which the Court could have made 
aud enforced in obedience to the terms of the 
deciee Narhar Raghunath Naphad v. Kris- 
hnaji Govind Nadgavandi, 14 Bom. L. R. 

S81. 

(30) Ejffect of, on matters closed before it 
came into force. 

880 -0 P 0 S. 48; 0 21, rr. 10, 21= S. 230 
of 1882. 

A decree obtained on 15ih January l^STO 
had been followed by an application for execu- 
tion which was granted on 9th July 1880 and 
therefor® under S 230 of Act X of 1877, no fresh 
application to execute the decree could have been 
made. A fresh application for execution beuig 
made after 1st of June 1882 when Act XlV of 1882 
came into operation, the District Judge thought 
ton t the application w’as governed by S 230 of 
Act XI V, of 18 h 2 and could be enterlaincd. Held 
reversing the order of the Judge that, though Act 
XIV of 1852 repealed Act X. of 1877. it cannot 
on general piinciples, be taken to affect matters 
which bad been closed before it came into foioe. 

Tajubibi V. Sobhagya 1885, F. J., 173. 

(31) Mortgage of mortgage decree after 

12 years. 

881— C PCS. 48=S. 230 of 1882. 

Where a person took a mortgage of a mortgage 
decree after 12 years from the date of the decree 
which was under execution at the time, the mort- 
gagee of the decree is entitled to the benefit of 
the execution and S. 230, 0 P 0 (1882) Is no bar 
to a suit by the mortgagee to recover the mort- 
gage amount due to him from money realized by 
the mortgagor (decree-holder). 

Venkataramaua Aiyar v Esumsa Rowtben. 

(1909) 20 M L J 380. 

(32) “ Date of decree”— Decree for mesne 
profits— Date of ascertainment. — 

882-0 P 0 Ss. 48»Ss.(280 (a) 211, 212, 244, 546) 

The period of 12 years mentioned in S. 230 


I 
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(6) Pefiod of Umitatioa tinder this section 
and step-in- aid of execvition—Cotifd. 

0 P C runs from the date when a valid decree 
for mesne profits has been made and not from 
the date of the decree by whieh the liability to 
pay mesne profits was originally declared (19 Cal 
132; 24 Cal 173 foil; 28 Cal 242 dist ) H&rongee 
Narain Singh v Ramprosad Singh. 

1907) 6 C L J 462. 

(83) Application to execute decree- Attach- 
ment of property— Tran smis^'ion of decree 
of Baroda Court to British Court— Appli- 
cation to execute decree by attach- 
' irg other property in British 
India. 

883— C PCS. 48, 0 21 rr 10, 21 0 21 r II 
(2) 0 21 r. 17— Civil Procedure Code (Act XIV 
of 1882) gg. 230, 2.35 (i) and (j) 2 45 — Petition for 
execution of an order awarding mesne profits — 
Petition for execution of two orders as against 
separate sets of defendants— Cider of Court to 
furnish lists of defendants against whom execu- 
tion was sought— Limitation— Computation of 
limitation period — Date of application to execute 
— Order on the petition 

An order awarding mesne profits in execution 
proceedings was made on 10th April 1894. The 
application to execute the order was pre*»ented on 
10th April lti06. The application came on for 
hearing after repeated adjournments on 10th 
November 1906. On objection being taken that 
the application was barred as it came for disposal 
more than 12 years after tha date of the order. 

JJeld, that the application was in time as it 
was within 12 years from the date of 

the order sought to be executed. ( 6 Mad 369 
Pol). 

Petitioner having filed an application to exe- 
cute two orders awarding mesne profits, one dated 
10th April 1894 against all defendants, and an- 
other dated 30th March, 1895, against only 20 of 
them, the first Court returned the petition for the 
filing of lists of thedefendants distinguishing their 
liability. When the petition was represented with 
the directions complied with it was more than 
12 years from the date of the orders. The lower 
appellate Court held that the petition was defec- 
tive and not being in proper form at the date 
of presentation was barred. 

that the petition was not defective and 
was not barred. Siraswamy Aiyar v Sivali- 
Yigam Pillay- 7 M L T 353 « 5 Tnd Gas 474. 


CPC (1908) S.48=d832, S230)-Oontd 

(6) Period of limitation under this section 
and step-in-aid of execution— 

(84«) Transfer of application for agree- 
ment of purchases by Collector to the 
subordinate Judge— Order by the 
Subordinate Judge Agree- 
ment incapable of execu- 
tion. 

884— C PCS. 48, 0 21 rr. 10, 21 ( 1908 )« 
(1882) s. 2S0. 

A decree of the Subordinate Judge, dated the 
27th June, IhSl, having been transferred to the 
Cullector for ex'^cuiion,the parties to it submitted 
to the Collector an agreement for the satisfaction 
of the decree by instalments. The Collector approv- 
ed the agreement and sent it to the Court which 
passed the decree. On receipt thereof the Court 
made the following order on the 3lst July, 1885: — 
“Having been received to day let it be forwarded 
to the District Court to be put up with the record.” 
On the 4th August, the District Judge ordered 
that that document was to be sent to the record- 
keeper to be filed with the record of the execution 
proceeding. On the 16th June, 1888, an applica- 
tion was made for execution of the decree by 
giving effect to the terms of the agreement, ffeld 
that the order of the Subordinate Judge above 
quoted was not such an order as was contempla- 
ted by s. 267 (a) of the Code of Civil Procedure 
and was incapable of validating the agreement 
for the payment of the decree by instalments and 
that since the Court executing the deciee was 
not capable of sanctioning such an agreement, 
execution of the decree was barred by limitation. 

Mirza Zahur Mubammed v Chedi Lai 
11 W N 12. 

(35) Agreement under section 257A— 
Sanction— Limitation— Res judicata 
—Mistake of law. 

8«5-C PC S. 48-0 21, rr. 10, 21 (1882 
Section 230)— 

UpM^ that an order sanctioning a compromise 
under sec. 257 A is neither a new decree nor an 
order subsequent to decree directing psyment of 
money wfithm the meaning of sec 230 (b) Civil 
Procedure Code, ( 14 M L J 359 Hef: ). 

Meld, further that a decision come to on a 
miatake of law will not operate as tpa p(di6ata 
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(6) Period in this section 

and step in-aid of execution- Contd, 

in subsequent procf^edings. ( 30 Mad 461; 30 Mad 
504 Ref: ) Palaniappa Chatti’^r v Kaja Visva 
natha. 4 M L T l8 M L J b48 

(36) Execution pPocecding?j —Limitation. 

886- C P 0 S. 48, 0 21 rr. 10, 21 of 1908 = 
S. 230 of 1882. 

An application was made on the 19th March 
1886, for execution of a decree dat«d the 9th Sf^p 
tember 1873. In the interval VIZ in October 18/9 
process was issued on the apphcatum of the de- 
cree-holder for the arrest of the Judgment-debtor 
who was accordingly produced m custody before 
the Court. No further execution was pmeetd-d 
with. Held that an application m uie in 1 886 
was time barred according to s irtO ot tho Code 
of Civil Procedure. 

Patumma v Beari. 

11 Mad 132. 

(37) Due diligence-Act X of 1877. 

887— CPC S. 48 0. 21 rr. 10, 21«[ 1882 ] 
s. 230 

A who held a decree against B applied for its 
execution on the 6th December, 1877. Itwasstiuck 
ofiE “ for default of prosecution” on the 18th 
January, 1878. On the 5th Decembar, 1878, he 
again applied for execution of the decree It was 
rejected on the 12th D^»cember, 1878, with refei- 
enoe to s. 280, Code of Civil Pioccduia, as it 
stood before it was amended by Act XI 1 of 1879, 
on the ground that he bad not used due diligence 
in respect of the first application. On the 4th 
May, 1881 A again applied for execution. Held 
that it was time-barred. Kirat v Pahlad 

2 W N 97, 

887A— CPC S. 48, 0.21, rr. 10, 21 =(1882 
S. 230 ).— 

Money decree-Application to execute after ex- 
piry of twelve years-Piaudulent conduct of judg- 
ment-debtor delaying execution— F'livolous appli- 
cation under S. 108, 0 P C-— 'Discretion of Court. 

Where, pending execution of a money decree, 
the judgment-debtor made a frivolous application 
to set it aside under s. 108 CPC with a view to 
delay the execution proceedings 


CPC fl908)S.48=(1882,S.230)-CoM<i 

(6) Period of litnitation in this section 

and step in -aid of execution— Concld. 

Held^ that the conduct of the judgment-debtor 
as fiaudulent, within the meaning of the final 
cliuse of S. 230, Civil Procedure Code. 

The Court to which an application to execute 
a money decree is made, more than twelve year* 
after the date nf the decree, should exercise a 
sound discretion in deciding whether the execu- 
tion should proceed or not. If the Court should 
find, on evidence, that the decree-holder had been 
diligent in proceeding with the execution, from 
the date that the decree was passed and that the 
judgment-debtor’s conduct was such that it caused 
unnecessaiy dtlay in levying execution, he 
or she having aettd fraudulently or used force, 
the C /urt ought to allow execution. 

Rai Sham Kissen v Damar Kumari Debt. 

11 C W N 440. 

8«7B-C. P. 0 . s. 48, 0. 21, rr. 10, 21, 0 . 21, 
r. 11 (2) (=S8 230 and 235, Civ. Pro. Code, 1882) 
— Application for execution made within twelve 
years — Right to continue proceedings after expiry 
of twelve years— Limitation. 

If an application for execution of a decree is 
made in accordance with s. 236 of the Code, with- 
in twLMve years provided for by s. 230 of the 
Code, and granted, the decree-holder may continue 
the pioceedings even after the expiry of the 
twelve years ; the mere fact, that the proceedings 
terminate after the expiry of the twelve years, 
will not render the application one barred by 
limitation. (15 All 482, 21 All 156, Kef). Bisban 
Singh y Ganga Ram 27 P R 1905 = 79 P L R 

1905. 

Notes:— Diss , 17 P. E. 1910. 

7. WHERE THE JUDGMENT— DEBTOR 
HAS BY FRAUD OR FORCE PREVENTED 
EXECUTION 

(1) Execution of dccpec-Fpaud construed in 
a broad sensc-Evasion of warrant amounts 
to fraud— Whether fraud of one judgment- 
debtor keeps the decree alive after twelve 
years only against himself or 
against all. 


888—0 PCS. 48«S* 230 of 1882. 
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(7) Whepf» the judgment- debtor has by 
fraud or force prevented execution 

The expression ‘fraud* in s. 4# of the 
Code of 1908 should be construed In a broad 
sense, and a (deliberate evasion of the process of 
the Court with intention to defeat the execution 
o! the decree would amount to “fraud.” If the 
judgment-debtor, by fraud or force, at soma time 
prevented the execution, it is not necessary for 
the d'^cree-h older to show that the jadgment- 
dehtor, guilty oP fraud, hai m^anato pay the 
decree-amount or that the decree holder (^x^rcised 
continuou«( diligencp^ an 1 w^uli have realised the 
fruits of his d^^cree but for such fraud or force, 
(d Mad 355, Dist; 8 M L J 201, Com ; 32 Mad 330, 
A}}pt%\ 8 A L J 1020, Ref.) —Whether the 

Court has a discretion to allow or refuse txecution 
after twelve years, even where fraud has been 
proved^ (11 0 W. N 4^1, Dmht6d). P-’r Siin^ai'a 
Aiya)\ r/.— Where there are more judgment- 
debtors than one, the fraud of any particular 
judgment-debtor would give the decree-holder 
further time for execution only as against him 
under s. 48 Per Plnlhp^^ J 48 is not in- 
tendei to enlarge thatimifir execution only 
against the judgmeht-debtir who is guilty of 
fraud, but allows exa nitiou against all the judg- 
ment-debtors, even though only one of them has 
been guilty of fraud or force Abdul Khadip 
V Ajiyup Ahammad Shaiwa Ravutbar 
(1911) 2 M W N 434= 10 M L T 413. 

888A-C PCS. 48, rr. 10, 21, (=Civ. Pro. 
Code, 188S, s. 230) -Fraud. 

In order to bring a case within the proviso to 
s. 230, Civ. Pro, Code, two things have to be 
proved:— (1) that the judgment-debtor used 
stratagems designed to prevent the execution of 
the decree, and (2) that the execution of the 
deciee was by such means prevented. It is 
obviously not enough to prove fraud at some 
time during the 12 years’ period, because it is 
quite consistent with such fraud that the decree- 
holder may, at latter pariol, have had full faci- 
lity for executing his decree It must be proved 
that the non execution of the decree was brought 
about by the fraud complained of. Assuming 
that an application made before the expiration 
of the 12 years’ period may, notwithstanding the 
provision contained in s 230, Civ. Pro. Code, be 
granted after the lapse of 12 years from the date 
of the decree, there is no reason for holding that 


(7) Where the judgment-debtor has by 
fraud or force prevented executlon-Oon^rf. 

a decree-holder can, on account of the pending 
of a prior application for warrant of arrest, be 
allowed, after the lapse of the 12 years, to make 
another application for the attachmentof immove- 
able property. Sesachalam Chetti y Raj am 
Chetty. 8 M L J 203. 

Notcs:-Appr. 76 PL B 1903=113 P W R 
1909. 

(2) Evading service of warrants—Staying 

cxecution-Fraud. 

889- C, P 0. S. 48, 0. XKI rr. 10, 21 of 1908 
= S. 230 of 1882. 

A judgmpnt-debtor, who, though able to pay 
his judgment-debt, dishonestly evades payment for 
more than twelve years by eluding service of war- 
rants aud making applications to the Court (which 
had the effect for the time of staying execution), 
IS guilty of fraud within the meaning of s 230 

of the Code of Civil Procedure. Pattakara 
Annamalai Goundan v Rangasami Chetti. 

6 Mad 365, 

Notes— Foil. 9 Bom 518. Bef: 22 Mad 320; 6 
A. L. J401; 32 Mud 443. 

(3) ‘ Fraud or force’ -Evasion of arreat rais- 
ing false objection— -Decree not barred 

after 12 years. 

890- C. P. C. S. 48, Cl. 2 (a)=(S.2S0, 3rd 
and 4th Paras ). 

When a judgment-debtor keeps out of the way 
when warrants are issued for his arrest and puts 
in false objections in bad faith and thereby dis- 
honestly evades payment of money justly due he 
is not entitled to the benefit of S 230, 0. P. 0. 
Tae judgment-debtor in this case always evaded 
arrest and more than once objected to execution 
being taken out but his objections failed. The 
application for execution was presented more 
than 12 years after the date of the decree but 
Within 3 years of the last application. Held^ that 
the execution of the decree was not barr^ed by 

8, 230 p. P. 0. Beni Pra»adV Khashi ^Catk 
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(7) Where the judgment-debtor hasbj 
fraud or force prevented exeention-^Contd 

(4) Fraud interpretation of— Judgment 
debtor’s objection to validity of sale pro- 
ving unsuccessful— Fraud proved-Decrce 

-holder’s power to add to period of 
limitation. 

891-0. P. 0. 1908, S. 48— “Date of decree”— 
Order by appellate Court. 

S. 48, sub-S. (2), ol. (a), Ciy. Pro. Code, requi- 
res not only that there should be fraud on the part 
t of the judgment-debtors, but also that the fraud 

should be of such a character as to preveht the. 
decree-holder from executing the decree. 

The term “fraud” in S. 48 should be interpre- 
ted in a wider sense than that in which it Is gene- 
rally used in English Law, 

The conduct of a judgment-debtor cannot be 
deemed fraudulent, simply because his objection 
to the validity of the sale of his property in exe- 
cution, ultimately proves unsuccessful, and that 
objection cannot stand in the way of further exe- 
eution of the decree. 

In the course of execution proceedings 
in connection with a certain decree, 
an appellate Court directed that the judg- 
ment-debtor should pay a certain amount every 
month in satisfaction of the decree: 

Meld, that, it was not the intention of the 
appellate Court to supersede the original decree 
^ ^ and that the order merely determined tb6 mode 

of payment for the satisfaction of the decree, and 
that if cl. (h) of sub-S. (i) of S 48 of the Code be 
not applicable to the case, the decree-holder can- 
not execute the decree after 12 years from the 
date of the original decree, though the application 
, for execution is made within 12 years of the ap- 

pellate Court’s order aforesaid. 

A decree-holder cannot, by binding himself 
not to execute a decree for a certain period, add 
to the time which the law allows him to execute 
it, (8 M L J 203, Eel. upon. 6 Mad 866, Fol. 13 W 
n R (P, B) 44, Eef.) Ragunath Prosad v Kasbi 

Prosad, 13 Ind. Cas. 88«lft C L J 678. 

(5) — Obstruction to axacutton of decree 

9 —Fraud. 

892.-0 P 0 S. 48, 0 21 rr. 10, 31 (1908)=S. 

o ". ?§8 188 ?), 


CPC ( 1908 ) S.48=(i882.s.230) •-Gonid, 

(7) Where the judgment-debtor has by 
fraud or force prevented execution — Contd 

The respondent to plaintiff in a small cause 
suit in 1867, obtained a decree against the hus- 
band of the petitioner, since deceased. The decree 
was kept alive till 15fch December 1876, when 
the decree-holder brought a suit to set aside 
certain alienations made by the judgment-debtor 
and alleged to be fictitious and fraudulent. Hav- 
ing succeeded in the suit and in rendering the 
property alienated available for attachment 
under his decree, the respondent 

again applied for execution in 1879, 

but not against the property fictitiously alienated. 
Lastly, the respondent applied on September 
28th, 1880 — more than twelve years after decree 
-for execution against certain immoveable pro- 
perty of the judgment-debtor, other than the pro- 
perty fictitiously alienated, in the petitioner’s 
possession. Held that, having regard to the fraud 
of the judgment-debtor, the application was not 
barred by a. 330 of the Code of Civil Procedure. 
Visalatchi Ammal v Sivaaankara Takcp. 

4 Mad 292. 

(6) Exccution-“Fraud” meaning of-Limi- 

tttion. 

893.-C P C S. 48, 0 21 rr. 10 2] =S. 230. of 
1882. 

Locking up the outer door of a house and so 
evading execution of a decree is “ fraud” within 
the meaning of the term in S. 230, Civil Proce- 
dure Code, and the period of 12 years provided by 
that section for execution of decrees will run 
afresh from the date of such fraud (9 Mad 366, and 
9 Bom 818, relied on). Venkiah v. Ragava- 
chayht. 20 Mad 320-9 M L J. 28. 

(7) Decree, Prevention of execution of, 

by fraud, 

394-C P C a. 48 0 21 rr. 10, 21 of (1908)= 
(1882) a. 230.— 

Evasion of execution by a dishonest stratagem 
such as barring the door of a house to prevent tht 
entry of the plaintiff, may amount to prevention of 
execution by fraud within the meaning of sec. 
230 of the Civil Procedure Code. Bhagu 

Jhetha v Malck Bawasabeb Ijambhai. 

P J (1885) 44 « 9 Bom 318. 

Rotei;— Bef; 3? Mad S^O. 
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(7) Where the judgment- debtor has by 
fraud or forceaPreveuted execution- Co7itd. 

(S) Execution of decree prevented by 
“fraud or force” of judgment debtor-Period 
of limitation. 

895.*C PC S. 48 O 21, rr. 10, 21 of 1908= 
S. 230. of 1882. 

Where a judgment-debtor knowing that a war- 
rant of attachment had been issued against his 

moveable property, locked up his house and so 

prevented the moveable property therein from 
being attach that his action amounted 
to “ fraud ” within the meaning of s. iSO cf the 
Code of Civil Procedure. In order to obtain the 
benfit of the proviso in that section it is not 
necessary that a judgment-creditor should prove 
that the fraud of the judgment-debtor con tinned 
so as to prevent execution of the decree at any 
time.“ B'raud ” or “force” on the part of a judg- 
ment-debtor gives a new starting point for 
ths period of limitation, and an application for 
the execution of a decree may be granted at any 
time within twelve years after the date on which 
a judgment debtor has by “ fraud ” or “ force ” 
prevented execution of a decree. 

Yenkayya v Raghava Charlu. 

22 Mad 230. 

(9) Fraud of judgment-debtor preventing 
cxecution-Fraud meaning of -Application for 
warrant of arrest and application for at 
tachment of immoveable property different 
from each other. 

896.— C PCS. 48, 0 21 rr, 10, 21 (i908) = 
S. 230.-Executioa after 12 years from date of 
decree. 

In order to bring a case within the proviso 
to S. 230 Civil Procedure Code, it has to be proved 
-(1) that the judgment-debtor used stratagems 
designed to prevent execution of the decree, and 
e:^ecutio 4 of the decree was by such 
i^ieans pr§vente(|. , 


CPC (1908) S 48=(t882.S 230)-Contd. 

(7) Where the judgment debtor has by 
fraud or force prevented execution— 

It is not enough to prove fraud at some time 
during the 12 years. It must be proved that the 
non- execution of the decree was brought about 
by the fraud complained of. 

Assuming that an application made before 
tiie expiration of the 13 yesrs’ period may, not- 
withstanding, S. 2B0, C P C be granted after the 
lapse of that period, still a decree-holder cannot, 
on account of the pending of a prior application 
for wan ant of arrest be allowed, after the lapse 
of the 13 yeais to make another application for 
the attachmenc of immoveable property, inas- 
much as the two applicationsare entirely different 
and distinct from each other. 

Scfihachalam Chetty v Rajam Chetty 

See also 22 Mad 322 = 8 M L J 203. 

(10) Judgment-debtor preventing by 
fraud execution of decree. 

897. -C P 0 S. 48 (1908)=2B0 of 1882. 

Upon a collect interpretation of cl 2 of s. 48 

of the Code, the effect of the proviso embodied 
in that danse is that the bar to execution creat- 
ed by the first clause of the same section is re- 
moved for a period of twelve years from any date 
on which it is held that the judgement debtor has 
by fraud prevented the execution of the decree 
(7 Cal 556, Not Fol)Moshin AH v Masoom All 

8 A L J t020. 

(11) Preventing execution of decree by- 
force or fraud— Limitation. 

898. - C PCS. 48,0 .91 rr. 10, 21 (1908)=S. 

210 . 

Under the last paragraph of S. 230, CPC, 
1882, if the judgment-debtor by force or fraud 
prevents the execution of decree against him at 
some time withintwelv^ years immediately before 
tfie date of i|ie applicfition % exeeptiqhf 


T 


f 
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(7) Where the judgment-deblior has hy 
or force prevented execution— 

appli(‘atiou will not be barred under the preced- 
ing provisions of the section. 

Bat to save H n Htion as aforesaid, there 
should be an express hiding that there was either 
force or fraud. (22 Mid 320 Ref. ) 

Meesta Ramaiina v Akkalaboto Chinna. 

8 Ind Cas 80'S=r9 MLT189. 

(12) Execution- Limitation-Fraud on the 
part of judgment-debtor— Continuation of 
proceedings within twelve years from the 

date of decree. 

899, — 0 P 0 S. 4:8=(S. 230.)— Decree twelve 
years old. 

The judgment-debtor preferring objections to 
the execution of a decree does not necessarily 
commit fraud within the meaning of S. 280 C P 
0 1882, unless in so doing he acts not bona fide 
and his object is to delay execution. An applica- 
tion to attach immoveable property cannot be 
regarded as made in continuation of pnii'cedings 
started on a previous application for attachinent 
of moveable property which was duly attached 
and sold though no formal order was passed strik- 
ing the previous application off the lile.(l ^ All 483 
(P B); 21 AinSS, 33 Oal t.89, 27 P R 1905, 79 P L 
R 1905, 45 P R 1909 S. 0 86 P L R 1909 disfc.) 
Hira v Gurcharn. 1 1 P L R 49 * 

5 Ind Cas 815. 

(13) Money decrer-jRppHcation to execute 
after expiry of 12 yeara-Fraudulent conduct 
of judgment-debtor delaying execution— 

Frivolous applica*^ion. 

900 — ^0 PC B.48, (230)-S 108 — Discretion of 
0<nirt. 

Where, pending execution of a money decree, 
the juJgment-.lebtor made a frivolous application 
to set it aside under 8. 108, t P 0 ,wirh a view to 
delay the execution proceeding:— that the 
conduct of the judgment-debtor was 'fraudulent 
within the meaning of the final clause of S. 230, 

0. P.O.The Court to which an application to exe- 
ent^ a mon^y decree is made more than 12 years 
after the date of the decree should exercise a sound 
discretion in deciding whether the execution 
should proceed or hot.lf the Court should find on 
evidence that the decree-holder had been diligent 
iu proee^ding with the execution f|om the daie 

TTc, a.i?3 


CPC (19081 S.48-(18a2.S. 230) -Oontd, 

(7J Where the judgment-debtor h^js ly 
fraud or force prevented execution— 

that the decree was passed and that the judgment- 
debtor’s conduct was such that it ceased anne- 
cessary delay in levying execution, he or she hav- 
ing acted fraudulently or used force, the Court 
ought to allow execution. Rai Sham Kisnr n v 
Damar KumariDebi. (1906)11 C W H 440. 

C l4)Exccution of decree, due f’iligcuee exer- 
cised hy deerce holder i i judgment- 
debtor, fraud andstratage . - •Limitr tion, 

extension or 

901-CP0 S.48 = S. 230 cC 18*’. 

Stld that, if the decree-holder e-f nci* r. ic 
diligence in proceeding with the exf»‘uti)' of 
decree, be cannot be deprived of rhe be * f m. 
48 of the Civ. Pro. Code. Held further, ’ 4 it is 
not necessary to show that the fi and i r m mi 
of the judgment-debtor extended cm ? i , / u* 
the whole of the period of 12 yeais i f ^he 

date of the decree. It is sufficient to show b it 
thj judgment-debtor, on various occasimi > ' mm 

the aforesaid period, dishonestly prevtu » the 
execution of the decree againsi him by iti Uvus 
devices, Such devices clear ly co’ stitnh fi Md 
within the meaning of b. 48 of the OIv P ^ * 'e. 

(11 C- W. N.440,Foll) Jogindra Nath FnV ‘ik v 
Mirsa Mohammad Husain. 14 0 ^ ^ ''B. 

(15) Limitation— Fraud- Exfc i ^ ri 
decree. 

902A-C P C 1908 S. 48 -Ex 

Where a judgment-debtor evade*! . r 
when subsequently arrested, spent two , ' 

pretending to prosecute insolvency po 
without intending to press them .and thr-*c i- i 
12 years to elapse from the date of the dru , 
held, that he was guilty of fraud, and tho appo- 
cation for execution was not barred by of 

the Code. 

also, that, where unsucce^^sful 
had been made for the arrest of the indgm^nt- 
debtor, and the last application w b vv Io fo^' the 
attachment of his property, it was r n ill- 
ation of the previous applications. (6 A L J 401, 

Eef,) Mewa Lai v Ahtnad Ay, 9 A y J 17* 
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(7) Where the judgment-debtor has by 
fraud or force |>revented execution- 


CPC (1908) S.48=d882 S.230)-Oontd 

(8) This Section docs not affect the opera- 
t on of Art 180 of Liimtation Act 1877 Contd 


(16) To raise questions of fraud for the first 
time in appeal 

902B--0 P C 0 21 rr 10 21 S48«(1882 S 
230) — ‘Fraud or foroe withm the terms of b 230 
— Right to raise questions of fraud for the fiist 
time in appeal 

JSeZi,that applications for execution m*^de on 
10th March and 15fch June 1 JOS ni xyiner for the 
attachment and sile of houses belongms: to the | 
judgment debtor, cannot be held t-) be in conh 
nuation of a prior execution apt licaaon made on 
11th May 1906, praying fir the atHchmi nt and 
sale otmoieahTe^ belonging to the ludgraent debtoi 
even when the moveab^eM vsreie attacl td and s dd 
but the mon<^y was net | aid to the decree holder 
in consequence of an %i p il hUd by tlu ludg 
ment debtor and the ipplication h i inot b in for 
mally consinged to the i< tord r« om or struck off 
the All 482 (F P), P H W 9 Ail leo 

83 Oal 689, Dist 27 P h 1905, j i pi) 

Where the judgment dibtoi was justified m 
obtaining an adjudieaticn from the Courts m r^'s 
pect of the very diffi ulr q lostiin tf I is r lUi ns 
with his father and wneie his a| peal wa^i thr )\\n 
out merely on the ground of bis full! to dis hiio^e 
the burden of proof that lay on him he ciniiot 
be held to be guilty of fuvolous or v xiti us ob 
iferuction to the execution tide n e wd hia act did 
not constitute frau i within th< teims ot lit 
sentence of s C P 0 1H^2(1 1 C W N i40 r M d 
3h6,Di8t) It IS doubtful wheth rthed(cicc h Id r 
can raise questions of fraud and chim thcKn fit 
of the last sentence cf si-lO lot th hr&t lirni in 
appeal HiifU y Garcharu 17 P R 1910 = 
22 P W R 1910=^20 P L R I0=51ad Cas 815 

8 THIS SECTION DOES NOT AFFECT 
THE OPERATION OF ART 180 OF LIMI 
TATION ACT 1877. 

(l)Effect of section BccPee of Htgb Court— 
Rcviyof— Limitation Act 


S 210 of the Code cf Civil Procedure, I8'i2 can- 
n >t operate to cut down Limitation period allow- 
ed by Alt 180 of Sell 11 of the Limitation Act, 
1k 77 Ganapatbi v Balasundara. 

7 Mad 540. 

Notes— Fol 20 Cal 551, 36 Cal 543=9 0 L J 
2 1 Ref 26 All 361, (1904) W N 51 

904— C PC 0 21 rr 10, 21, S 48 =(1882 8. 

2 iO) —Limitation Act,Sch 11, Art. 180— Construc- 
tion. 

S . 30 of tl e Code of C P (AefcXlV of 1882) 
ought not to bt c nstiucted as to conflict it with 
tilt provisions ol Art 180 rt the Second Schedule 
of tin Lim lation Act XV oi 1577) Ihe provi- 
s jisiftbt f wo A( tM nnpl t not to be so interpieted 
IS to t nU r i iiet e i« h of 1 tr and that s 230 of the 
< od emiiot b( tiken to limit Ait 180 of the 
Lim VI u V(t Jcgei dra Chandra Roy y 
Sham Das 9 CL J 271 = 36 Cal 543= 

1 Ind Cas 168, 

(2) Execution of decree— Limitation Act 
XV of 1877 Schll Art 179. 

905— C P 0 S 4'^ 0 21, ri 30 ?1 = & 230of 1882 

An appbc'ition for execution of a decree hav- 
1 gb HI m ide more than three years after the 
‘Ue t the i isi api In aiion the ludgment debtor 
J 1 ided that it wis timi barred The District 
Fndg h HrhitSfftion 230 Civil Procedure 
1 ode, apph< d and as twelve years had not elapsed 
since the date of the decree, the application was 
witbm time 

Held on appeal to the Chief Court, that the 
law of limitation for applications to execute de- 
crees of mofnssil Civil Courts is contained in 
Article 179 Schedule II, Act XV of 1877 Section 
230, C^vil Procedure Code, does not contain ttie 
1 Jiw of iiihitatwDi bht u pri# |#p| 


903-8 48, 0 11rrl0,21nfl908-«S 2^0 of 
j:)ppVJ.j|nitptlcii ict, 3877, Ayt IBO, 
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(8) This section does not aifect tl>e opem 

tionof Art ISOof Limitetioii Act 1877 Could ' 

I 

an application forexf* nti >n th juejh not ban d ! 
by the law of limitation sluil n >t be f^rant d 
The Code of Civil Pr )o imc does not r store a 
nght which the law of limit ition prevents fi >m 
being exercised 

Meld also, that Section ^ T imitation \ct do s 
not apply to applicati ms but to suits only — 
BehariLalv Baness 109 P R 1889 

Notes -Fol 9 P R 1891 R f 7b P R 1904 = 132 
PL R 1901, Appl LB R lh93~19U0 
588 

(3; Civil Pro Code ^188 2) 8 P39 Exec i 
tioaof decree— r imit non 

906 — C P C 48 Oil ri 10 21 =S 230. oi 
1882 

Section 230 C vil P o elurs r 1 189^ d («? 

not contain the law of )a kr ippli ition 

toexe<utea decK-e hut gn a |lii> 1 aft r 
which such an application (ho i:>t bauei by 
the law of limitation 4hnlln"ti ^ glinted (27 
P R 18S8, and 109 P R 18 h 1 f n w. i ) 

Gholam Jilani v Ganga Ram 9 F R 1891 

Notes— Ref 76 P R 1904 = 132 P L R 1904. 


9 MISCELLANEOUS CASES 

(1) Law in force immeditely before passing 

of the Code — Execution of decree 

907 —Civil Procedure Code 1877 as amend 
ed by Act Xll of 1879 — Execution of a decice— 
Limitation 

The words ‘ law in force immediately bcfoii 
the passing of this Code ’ m b 930 C P Code 
1882 refer to and include Act X of 1877 as anu nd 
ed by Act XTi of 1879 (6 All 189 dissented 

from) Goluck Chandra Mytee v Harapriah 
Debi. 12 Cal 559 

Notes.— Pol 9 Mad ^54, 11 Bom 524 Ref 8 
All 419 

(2) Application barred before Act XI V of 

1882 came into force 

908— CP 0848,0 21, rr 10, 21 =(1882) B 
230 

Meld that the proviso to s 230 of the Code of 


C PC (1908)S.48=Ci882,S.230)-Co«/(i. 

(9) Miscellaneous cBBes—fontd 
( i<fil Pxotcdure npplus only to applications 
vhu}i weie ban I at the d de the Code came 
mil foice in I nol to (1 os^ which had sometime 
to run on the date but became subsequently 
barred To these Utter therefore the three 
years extension was not applicable. f Tufail 

Ahm«id V Sadho Saran Si’^gh 5 W N 198. 

(3) LimHati on— Twelve years rule prior 

to that Code-C F C Act X of (1877) 

909 —C P C S 48 0 21 rr 10 21 of I908« 

S '30 of 1883 

Ins 2 0 of the 0 )1( of Civil Procedure, 1883, 
th wm Is Uw m f -iic include the Civil Proce- 
Ure T >J 1877 is w 11 as the Limitation Act 
thin in t ibc lUd iuerot )re where anappli- 
citioniji«x Oku f a dor ree of 1872 had been 
m i ie m i pia k d 1 1 J i in ny 18S2 and under s 
2>0of tl O) cf< ivil Procedure 1877 further 
^X(cuti il tT I'^bifiel b foie the date on 
whi h tuo (iv 1 Pi I K. C^de 1883, came into 
fort t I li 10 application within three years 
from such datt couH b gmnted under s 230 of 
tiutCjdc Koliu Shettati v Manjaya 

9 Mad 454. 

Notes— Elf 11 Mad 132 

910— CrCSlS 0 21 ri 10, 21=8 230— 

Limit ition Act 1877 Sch 11 Art 179. 

In 188a pr pcity was attached in execution 
ot XI s deciee of 1H78 On b s application m 1891 
the attachment was raistd, A sued 8 for decla- 
ration til it the pif I ty was liable to be attach- 
ed and sn c tdcl ju appeal. In November 1894 
plaintiff applic I to ha\e the da)kluist of 1877 
lestortd to the til nd execution proceeded with. 
Meld that tins Wi? mt a subsequent application 
to execuio the d e within the meaning of sec 
230 ot the Civil I »o rduit^ Code, nor an applica- 
tion within the m arnng of the Limitation Act 

Vishnu V Yeshwant 1896 P J 571, 

(4) Application for execution— Limitation 
Act XV of 1S77 Sch II art 179. 

911_0PCS4S 0 21, rr 10, 21 = 8 230 
(1882) — 

Held^ that a 230 of the Ctvil Procedure Code 
does not lay down that every application for 
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(9) MificellFneoua cases— Co 

eXwMt^on ma^e twelve years from the 

date of the deer? g mil be granted. Held, also, 
thiG tne period allowed under Art 179, sch. II Act 
xy on 877, for applieatian for execution begins 
to ruu fri)in the dato of the last previous appli- 
cation, and not from the date on which the last 
previous application was consigned to the record 
room. Gopi Singh v Saltan Singh S C 56. 

( 5 ) Due diligenci^ in execution— Execution 
of decree. 

_ 0 P 0 B I ; 0 21 rr 10, 21 of 1908 = S. 
2.10. of 1H82. 

riis eoncla hug da'c g of this section refers to 
the qu'^sdon of lu/ntati..B, not that of due dili- 
gence. i 

Where thei t re. the decree-holder had not 
in the Ust ''ing application under this 

section used ans di igence to procure complete 
satisi action ui the decree and Act X of 1877 
had not been m f rce three years, held that the 
provisions of the t’>ird clause of this section 
were applu' ible t > a subsequent application 
under that soction. Sohan Lai v Karim 

Bakhsh 2 281. 

(6-7) Transfer of decree— Due diligence. 

gm . 91 4, -.^C TO 49; 0 21 rr 10,21 of 
\pphcation by transferee for exe- 
cution— Ordt r for notice— Failure to pay Court- 
Bub^ t ! pient application— Civ Pro Code 1887 
%s. ?:K), 2 o2. 

The tiansforcc of a decree applied while an 
auplmation by the original bolder «£ such decree 
to exu ute it wns pending, to be allowed to 
pxpcutc it. Thf i'ourt, in accordance with sect- 
ion 2 c 2 , direct 1 notice of the transferee’s aplica- 
tion to bt giv*- 1 to the transferor and the judg- 
ment-debtoT. T ie transferee failed to pay the 
Court fee levi-’blc foi the issue of such notice, 
and the Court (li8m;‘.^cd his application. The 
transferee snbsefinently made a second applica- 
tion to he allowed to execute the decree. Held 
that sneh applicat on could not be rejected with 
reference to si ’^tion 230 on the ground that due 
dihge^cicehad not < in used on the former ap- 
pheabioa to p^’QG are complete satisfaction of the 


CPC (1908)S.48=(1882.S.230)-Cwid. 

(9) Miscellaneous cdiSes—Contd. 

decree, because such application had not been 
granted, and therefore, the question whether ‘‘on 
the last preceding application” due diligence was 
used to procure such satisfaction did not arise. 

Sadik All Khan v. Muhammad Husain 
Khan . 2 All 384. 

(8) Decree ordering the defendant not 
to let rain-water fall on the plaintifiTs land. 

915. -C P 0 B 48. 0. 21 rr 10, 31 of 

(190H)«S 230 (1882). 

The plaintiff applied on the 17th December, 
1598, to execute a decree dated the 12th Decem- 
ber 1895, which ordered the defendant to make 
such improvements in the roof of his building so 
that it should not project over nor let rain-water 
fall on the plaintiff’s land. 

"The lower appellate Court held that the appli- 
cation was not time barred because the plaintiff 
could not have demanded immediate fulfilment 
of the decree and that time did not begin to run 
until the defendant had had reasonable opportu- 
nity of obeying the decree : 

Held, that the application was time-barred, 
because there was nothing in the decree which 
postponed the period of its execution and it 
was evidently intended to come into force at once 
as'the plaintiff could haveidemanded its immediate 
performance. Shiaiingappa v Dufdundeppa. 

2 Bom L R 199. 

C 9) Decree— Execution— Minor -Exten sion 

of time. 

916. — C PCS 48— Extension of time 

14 Bom L R 387. 

(10) Appeal hy some of the defendants 
against portion of decree. 

917. -C PCS 48, 0 XXI, rr 10, 21. 

Appeal by some nf the defendants against por- 
tion of deereo— Appeal dismissed— Limitation 
for executing remaining portion of decree. 

32 P R 1907=8 P L R 


19^5 
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(9) ffliscellatieotis (^meB—Concld. 
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(11) Execution against pfopct*ty ™-Aincnd- 
ment ordcred—Fresh application— Res 
judicata. 

917 A— C P 0 wS. 48, 0 21 rr 10, 2l = ri8H2-S 
230)— Application for execution — Relief against 
pergon of judgment-debtor. 

An application for execution of a decree by 
arrest of the Judgment-debtor if subsequently 
amended by praying for execution against the 
properties of the Judgment-debtor must be treat- 
ed as a frosh application and as having been made 
with reference to the latter relief, on the date of 
the amendment, A decree for money was passed 
on .30th July 1891, After various applications, 
the decree-holder made an application for execu- 
tion on 30th July 1903 praying for arrest of one 
of the Judgment. debtors who were all members 
of a tarwad. In March 1904, the decree-holder 
applied to amend his execution application by 
inserting a prayer for the attachment of proper- 
ties, Ibis was ordered without notice to the 
Judgment-debtors. Upon this amended petition, 
attachment and sale were ordered; — Held (1) 
that the amended petition must be treated as a 
fresh application and was, therefore, barred by 
^he rule of 12 years under S. 230, 0 P C; (2) that 
the order for sale having been passed without 
notice, did not operate as res jndicata: and (3) 
that execution against tarwad properties could I 
not be proceeded with, Cherathi Amma v 
Raman Naif. 15 M L J 243. 

CPC (1908) S. 48. 

Sea C P 0 (1908) 0 ;9l r 17, Case No. (2463). 

12 1ft LJ 485. 

— S. 48— Court having jurisdiction to 
entertain applicatton-Removal of the Court 

SeeC PC 0 21 r 10. Case No. (2342). 

4CLJ47S. 

— S.48-Returnfor amendment -No saving 
of the period of limitation of twelve years. 

See C P C 0 21 r 10. Case No. (2343), 

26 Mad 101. 

--S, 48— Application to wrong Court- 
Limitation. 

See C F O 0 21 r 10. Case No, (2346). 

AWN1889, 91. 


— S. 48— Application for execution. 

Sec C P 0 0 21 rr 10, 2 1. Case No (2339). 

121 PLR 1908. 

— S. 48-Nature of the decree— Whether 
executable. 

See G P G 0 21 r 10. Case No. (2340). 

2MLT94 

— S. 48-Appllcabilityand scope of. 

Sec 0 P C 0 21 r 2. Case No. (,2124). 

28 Mad 473. 

CPC (1908) S. 49=5. 233 of 1882. 

—S. 49— Placing on record a respon- 
dent after time. 

See C P 0 (1908) 0 21 r 16. Case No. (2378). 

7 M L J 227. 

-S.49 — Execution of decree proc^durc- 
Res-judicata— Ch. VII of the Code does not 
apply to execution proceedings. 

Sec C P C (1908) S. 47 Case No (807). 

7 Ind Cas 55. 

918— 0 P 0 S. 49 ( 1908) Civil Pro 

Code (XIV of 1882) S. 538. Transfer of Pro- 
perty Act Section 99 — Transfer of Property- 
Act (IV of 1882) s. 99 — Assignor f rom mortgagee- 
Charge not assigned. 

Where a usufructuary Mortgagee obtains a 
simple money decree (not in respect of the mort- 
gage) against his mortgagor and assigns it to a 
third party, S. 99, Act IT of 1882, will not pre- 
vent the assignor from executing the same by- 
attachment and sale of the Judgment-debtor’s 
equity of redemption. S, 233, Civil Procedure 
Code, will not help the Judgment-debtor unless 
there has been an assignment of the mortgage 
too. c22 Cal 813 Dist). Bank Bai v Manni 
Lai. 2 AL J 121«(t905) AWN 42*- 

27 All 450. 

919— 0 PCS. 49=;(1882 s. 233)-Sale of pro- 
perties by one Company Judgment-debtor to 
another. 

S. 233, 0 P C is not applicable where ont 
Limited Company, judgment-debtor, sells its 
properties to another Company, there being in 
the case no death Of the Judgment-debtor. 

Hatish Chandra Tewary v Chandporc Co. 
Ltd. 30 Cal 961. 


i 
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920-C PCS. 49 = S, 233-Sale of decree- 
Transferee bound by the same equiti^'s 'which 
bound the original decree-holder— Law of Bes 
jndioata in execution proceedings. 

This was an application for execution of de- 
cree by one Parmanand 'who purchased a decr^ e 
obtained by Ramzan Ali against Khem Kn- n, 
Kbem Karan praj ed that he be albwed to set off 
a prior decree obtained by him against Ramzan 
Ali and three others, and the G )urt of first instan- 
ce allowed the prayer, but the Lower Appellate 
Court reversed the on ier on the ground of 
judicatet. Bpld, that the law of tps juJu'cifo docs 
not apply to execution proce«diug«, ani that s 
233, Oivil Procedure C nie, (dearly nm o«!Cs upon 
the transferee of a deciee the (qidief, that bound 
the original dtwe hr Id^ j, and inasiniu-h as Khem 
Karan was at libeity to have ei ioicMi his dAcroe 
against Ramzan Ah alone, the ^jv’as iffdhmg to 
prevent /iln^rn Kninn from ‘MHng off lus decree 
against Ramzan All’s. Klieai Kf^ra > v Parma- 
iiand. Oudh SC 131, 

921-922 C P C S 49; 0 21 r IS«=n 3/ Sa. 23 h 
246)-Equities— Cross deciees— Apslgunnnt, notice 
of. 

The effect of sec 246 is that the decree for a 
smaller amount is not capable of execution and | 
the decree for the larger amount less the decree 
for the smaller amount is alone capable of exe- 
cutionv S. is applicable where the cross do* 
creesare passed by the very Court, whose duty it 
is to execute them and neither has been ttamfer- 
red for execution to another Court (L R 18, 1 a 
106 dist.} Where a decree is assigned, the assign- 
ment takes effect against the ^odgment-debtor 
only on notice to the latter and is accordingly 
subject to ell equities arising prior to the date of 
such notice: Where therefore, there was a decree 
against S and the decree-holder assigntd it to 
the appellant but before the assignment was 
perfected by notice, S obtained a decree foralar- 
ger sura against appellant’s assignor: BeJd (i) 
that the appellant took the assignraent subjedt to 
the equity attaching to the decree under s. 246 C 
P G and (2) that the appellant could not execute 
the decree assigned to him against S. 

Sitmn Pandaram v Santhojj low. 

26 Mad 428==I3M L J 398. I 
Notes— 32 Mad .336 « 6 M T 144. I 


Notes -This section corresponds with 
section 2,'f4 C P C 'de of 1832, with some modifi- 
cations. Tie woid ^‘‘uhfTp" has been substituted 
for the word in the beginning, and the word 
^^isafhfied'' has been substituted for the word 
‘V>.rcc7^W’ alter the word “/vZZy” in clause [1]; 
and tho sentence '■‘’Lohere the den'Te is eaeeeuted 
such Je,jrd eepre^entatiie'^ in the begin- 
ning of cLiuse [2] ba=i been added. 

1 Scope of in section 923—924* 

2 Meairiog of the term legal repreSen- 

•tativ*> in this section 925 

3 Fxt< nt of li ability of representatives 

of ) deev ased person, 926—935 

4t Execution of injunction decree 
9^gamsi legal representatives of 
clecessec! utfendasit 936 

5 Legal rep. ts»!.ntatives not brought 

ri* c record— Validity of exe- 
cution p# oceedings 937—938 

6 Detenninatio./ of chdms or objetions 
psefc’^red by representatives of 
decern cci persons 939 

7 Jurisdiction of the Court to which a 
d''icrfeis tra-^ sferredfor execution 
to execute it against representatives 
940 

3 Miscellaneous Cases 941—946 

(1) Scope of the Section. 

1 Execution pi ocppdings Commenced 

under the old Code — Effect of the new 
Code 923 

2 Rvqiresentation to proper Court after 
long delay 921 

(2) Meaning of the term legal represen- 
tative in this section. 

1 “Legal representative” meaning of 
925 

(3) Extent of liaWHfy of the represen- 

tatives of adcc^*as6d person, 

1 Decree ag-iinat kaniavan— Tarwad 
property in hands of successors-Share 

of deceased father of joint family- Assest 
926. 

2 Execution of decree passed against de- 
ceased pel son 927 i 

3 Deciee obtained against father execu- 

ted against his sons as his represent- 
a lives 928 


1949 DESAI'S CEIvT, CITIL DIGEST 1811-1912. 1950 


CPC (1908) S.50=(i882, S.234)- ConidJ 

4 Decree for ro liiitenance obtained 
against father 929 

6 Liablify of son for father’s debt — De- 
cree against zamindar directing sale 
of land — Execution against son of 
zamindar 9S0 

6 Execution of decree for money — Legal 
representative — Hindu Law, Mitaksh- 
ara— Son taking by survivorship— De- 
cree against father— Separate suit 93i 

7 Mortgage decree against fatbf^r — Exe- 

cutiim against '^on succefdirig by sur- 
vivorship — Mitak'ihara Law 932 

8 Liability of son as xepresentative of 
father for his debts iK»3 

9 Execution against son as repi eventing 

father-Liabilhy of son’s private pro- 
perty 9Bi 

10 Legal reprrsf ntatives of debtor, decree 
holder 935 

(4) Execution of it junction decree age- 
ing reprf tatives of dteea* 
sed dclendant 9JS6. 

(5) Legal represeiitativfs not brought 
on the record - Validity of execu- 
tion proceedings. 

1 Person entiHcd to apply iH7. 

2 Death of iudgment debtor-Transferee 
to be put on the record. 

(6) Detertnioation of claims or objec- 
tions preferred by representatives 
of deceased persons. 

1 Execullon of decree j gainst refrpsen- 
tative 95.h 

(7) Jurisdiction of the ^ourt to which 
a decree is transferred fir execu- 
tion to execute it against represen- 
tatives 940. 

(8) Miscellaneous Cases. 

1 Assignment, creation or devolution of 
any intf rest 941. 

2 Representative of deceased peison, 
order against— Resiiidicata — Residu- 
ary legatee 942. 

8 Property of deceased debtor claimed 
by bell as self acquire d 94 B, 

^ ^ueetlop wbetbp^ popeit^ i.ttfipbe4 
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I is decf'fisfd judgment-debtor’s 944- 

5 Hindu Law— Decree against father — 
Executiuu against son — Separate 
suit 915. 

$ Execution against representative — 
Decree in personam against a partner 

Death of partner Execution 

against widow and undivided brotber- 
Representative 945. 

CPC (1908) S 50 — Auction purchaser — 
Representative— Appeal. See 0 P C (1908) S. 
47. Case No. [500]. 87 P R 1887. 

CPC( 1908 S. 50— Suit for administra- 
tion by judgn ent-errditor against executor — 
M-il-j-droini^^tration, See CPC ( 1908 ) S. 47 
Case No [olH]. 12 C W N 614^. 

CPC (ir08) S. 50 - Decree against father 
— Ex uiif n cinst’ — Ai>sets- -Separate suit 
ag'^h'S^ e n-NtifSSity of. See CPC (1908) 

S. 47. r- H No. [to:]. 6 C W N 223. 

See aKo eaf»efi; under:— 

(1) Ex cuMou of Jicoree Execution by 
ai d ijg, inst ReprcMuitatives. 

(2; R pK sentative ot deceased person. 

(3) ^file in tXH'ulion of Decree — Decrees 
against tiopresentatives. 

CPC (1908} S 50 = C P C (1882) S. 234 
See Gujarat Talukd.'iv’s Act, S 29 (e). 

84 Bom 142. 

CPC (1908) S. 50— Notice to show cause 
igdest (Xt cu inn in GPitairt cases. See C P 0 

0 21, r. 22. No. (2i06). IS 0 C 90. 

C P C flOOH') S. 50“ Heir’s right to apply 
under this section. See D p c Q. 9, r. 13, Case 
No. (18.0). 28 Mad 361. 

C P G (1908) S 50 — Sec Execution of de- 
cree — Execution by & against representatives. 
(1909) 11 Bom L R 1358=34 Bom 142- 
4 Ind Cas 839. 

1 SCOPE OF THE SECTION. 

(1) Execution proceedings commenced 
under the old Code-Effect of the new Code. 

92S-C P 0 (1908) Ss. 50, 52,53 = Ss 254, 252— 
(Act V of 1908). 

1 Now Cpd^ enforced pepdmg those prooeedippp 
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(1) Scope of the section— 

— ^Proceedings to be goYernif'd by the new Code 
Objections under the New Code, parties to avail 

of Indarjit v. Sheik Arshad Ali, 

4 Ind Cas 492. 

(2) Representation to proper Court 
after long delay. 

924-.C P 0 (1908) S. 50— Non-averment of 
paiticulars required by S. 60— Endorsement of 
Court as to dates of receipt and return— Suffi- 
cient compHance. 9 Ind Cas 157. 

i MEANING OF THE TERM “ LEGAL RE- 
PRESENTATIVE^’ IN THIS SECTION. 

(1) Lcagal Representatiye, meaning of 

925.— 0 PCS. 60— (1882 S. 234)—“ Legal 
representative,” meaning of— Decree against life- 
holder when allowable— Holding a life estate 
with power to litigate on ibehalf of estate-Bepre- 
sentation by agreement of parties and represen- 
tation in law— Difference between. 

Per Bretts J.— The term legal representative 
has been usedin s. 2d4 to meet the circumstances 
of a certain event vix the passing of the property, 
the subject of the litigation on the death of the 
deceased judgment-debtor, to her successor to her 
ealiate or to the property in suit and to include 
such successor either. Per Woodreffe. J.-Theterm 
leg^l representative” is not limited to administra- 
tors and heirs and must on the authorities be 
held to include any person who in law represents 
the estate of a deceased judgment debtor. Qucpre, 
whether the principle of representation which 
exists by law in the case of decrees against Hin- 
du widows and co-patceners can be extended to 
cases, such as, the ptesent, of agreement and con- 
veyance between parties. A Hindu widow adopted 
B as her son under an anumatipatra of her hus- 
band, which provided that she was to hold and 
manage the properties left hy him during her 
life time. Disputes arose between J and B as 
regards ’her right to hold the properties after the 
adoption and were ultimately settled by B exe- 
cuting in J’s favour an eliramim which provided 
inter alia that 3 was to possess and enjoy the 
estate without power of alienation during her 
life time, with liberty to carry on litigations in 
her own name. JTeiSd,— that J did not bold a 
Hindu widow’s estate, but an estate created by the 

Tiiat a decree recovered by the ■ 
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(2) Meaning of the term legal repreaenta- 
tivc in. this section— Co/icZd. 

pondenfc against J for possession, with mesne 
prohts and costs of some lands which J had been 
holding as an accretion to the estate, could, after 
J’s death, be executed against B’s widow succeeded 
to the estate on J’s death as B’s heiress, although 
B, was no party to the suit J having defended th« 
suit in the interests of the estate and the autho- 
rity of the ehrarnama which hound B and his heirs. 
Ex'^'cution was prayed to recover only the costs 
awarded by the decree. jBr^7(f,“thatithe lower Court 
had rightly substituted B’s widow in the place of 
J, and execution ought to proceed against her. 

Dinamoni Chaudhurani v Elahadut Khan, 

8 C W N 84S. 

Notcs:-Bef 34 Cal 642 F B; 11 C w N 693. 
F B: 9 C W N 346; 5 G L J 491 F B; Diet 
6 C L J 46S. 

8. EXTENT OF LIABLITY OF THE REPRE- 
SETATIVES OF A DECEASED PERSON. 

(1) Decree against Karnavan-Tarwad pro- 
perty in hands of successors— Share of 

deceased father of joint ^family— Asset?. 

926. — 0 PCS. 50-1882 S. 234, 

Jn a suit by the trustees to remove the defen- 
dant from the. management of certain temples, a 
decree for mesne profits was passed against the 
defendant , who was the karnavan of a Malabar 
trawad Beld that the tarwad property in the 
hands of the deceased defendant’s successor was 
not assets of the deceased in the hands of his 
successor liable to satisfy the decree under s. 234 
of the Code of Civil Procedure, 1877. The share 
of a deceased father in an undivided Hindu 
family passes by survivorship to the sons, and is 
not assets in their hands to satisfy a decree 
against the father under s. 234 of the Code of Civil 
Procedure, 1877. 

Ravi Varma v Komau. 5 Mad 228. 

Notes:- Dist 11 C W N 163. Ex: 6 C L J 80. 

(2) Execution ofdecr<f^c passed against 

deceased person, 

927. -C PCS, 60^1882, S. 234. 

When a decree has been passed against a dec- 
eased peison, execution of shoh decree^icannot be 
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(3) Extent of liability of representatives 
of a deceased person— 

had under the Civil Procedure Code against his 
legal representative. 

Girendronath Tagore. 14 B L R 334? note. 
B. C. Girendronath Tagore v Huronth Roy. 

10 WR455. 

(3) Decree obtained against father exe- 
cuted against his sons as his re-presenta- 
tives. 

^28 — C P C S. 5U (1908)=S. 234 of (1882). 

In an undivided Hindu family, although the 
interests of the sons in the ancestral estate 
are liable to satisfy the father’s debt, the 
holder of a money decree against the father who 
has not attached the ancestral estate before the 
death of the father cannot execute the iecree 
against the ancestral pmpfity as assets in the 
hands of the representativts of the judgment- 
debtor under s.23tof the Code of Civil Procedure 
1877. (3 Mad 42 followed,) 

Hanumantha v Haiiumayya. 5 Mad 232, 

Notes.— Fol 13 MhI 2t>5; 27 Mad 106. Dist 20 
Cal 895 11 C W N 16.^ Hef 7 Mad .328, 17 
Mad 122; 16 All 4^1'; 17 Mad 306; 8 0 W 
N 8i3; 34 Oal 612 F h5; Fx 5 C L J 80. 

(4?) Decree for maintenance obtained 
against father. 

929-0 PC S. 50 of (H'0H).= S 234 of (1882). 
A maintenance demee directing an annual 
payment to the decree-hoUier during her life- 
time can be executed against the sons of the 
judgment-debtor after his death to the extent of 
the assets of the father in the possession of the 
sons but the share of the father in the family 
property is not included in their assets. 
Karpakambal v. Sufcbayyan, 5 Mad 234. 

Notes: Fol: 10 Mad 283 F R. Ref: 22 Mad 
175; 27 Mad 106 SOWN 843 

(5) Liability of son for father’s debt— 
Decree against zamindsr directing s’^dc of 
land— Execution against son of zamindar 

9SO— 0 P 0 S *60 (1908) -S 2^4 (18.92). 

A suit was brought against a zamindar on a 
promissory note and was determined by a cora- 
promise whereby it was agreed that the debt 
should be paid as therein mophoped and that |p 

RG a m 
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(3) Extent of liability of representatives 
of a deceased person— Conid. 

default thereof the amount should be recovered 
by an issue of a warrant- against certain land. 
And a decree was accordingly passed. After the 
death of the zamindar, the execution nf #he de- 
cree directing a sale of the * hypothecated pro- 
perty, was asked for against the son. that 

it was capable of execution against the son as 
representative of the deceased father. Zamindaj* 
of Sivagiri v. Tiruvengida, 7 Mad 339.» 

Notes.— Ref: 11 C W N 163: 8 C W N 843; 
5CLJ80;9CLJ 239; 9 Bom 198 F B. 

(6) Execution of decree for moncy-Legal 
r^ppresentative — Hindu Law,Mitaksliai»a-Son 
taking by survivorship— Decree against 
father- Separate suit. 

931.-C r C Ss. 50, 47 = l8Si Ss. 234, 244. 

Held— Per 2fadean G. J. Biett and MdraJJ, 
-A decree for money passed against a member of 
a joint Hindu family governed by the Mitakshara 
system of Hindu Law is capable of execution 
against his son and heir as his legal representa- 
tive, though he left no self acquired property and 
the son took ancestral propeity by survivorship. 

-further that ancestral properly in the 
hand of such legal representative may be sold in 
execution of the decree obtained against the father, 
and no separate suit need be biought against 
the son. 

Per Harintjtwn and Geidt // Where 
the son takes ancestral properly by survivorship 
and the father had left no self -acquired property 
the decree against the father is not capable of 
execution against the son and the liability of the 
son must be determined by a separate suit. He is 
not the representative of bis father within the 
’ meaning of section 241 of the Civil Procedure 
Code. Amar Chandra Kundu v Sebak Chand 
34Cal642«ll C WN 593=5 0L J491 F 
B=2MLT207. 

(7) Mortgage decree against father-Exe- 
cation against sen succeeding by survivor- 
ship-Mitakshara law. 

9S2.-C P C ^>0, 47.-1882 ss. 234, 24 1. 

A mortgagee is entitled to execute his mort- 
gage decree against a successor of the judgrpent’ 
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(3) Extent of lisbiiity of fepf esentativcs 
of a deceased person— 
debtor even when he holds the property by survi- 
vorship under the Mi bakshara Law wifehout bring 
ing a suit fora declaration thab the property in 
his hands is liable to be sold in execution of the 
mortgage decree. It is open to the successor intake 
the very defences in exeeution proceedings which 
he might take in a fresh suit (1905 Mis App \ 
of 1S06 by Bender mi and Mira JJ foil.) 

Chandra Prosad Y Sham Koer. 

3C L J131 = 33 Cal 676. 

Notes.— Ref 5 G L J 491 P B; 11 OWN 593 
F B; B4 Cal 642 F B; 19 M L J 401; 32 
Mad 429, 

( 8 ) Liability of son as representative of 
father for his deabts. 

933._0 P 0 S. 50 = 1882 S. 234. 

As the entire interest in an impartible zamin- 
dari passes upon the death of the father 
to the son, there is nothing in the estate 
itself which can be attached as asaests of the 
father niider a decree against him or which 
can be made available in execution of the 
decree against his son as his representative. 
Though a son is bound under Hindu law to pay 
his father’s just debts from any property he 
may possess, yet, when he is made a party to a 
decree as representative of his deceased father 
for the purpose of exf'cuting it his liability is 
limited to the amount of assets of the deceased 
which may have come to his liands and hare not 
been duly disposed of. Zamindsr of Siva- 
giri V Alwar Ayyangar. Sangili Virapaiidia. 
Chutinia Thaitibiar v Alwar Ayyangar. 

■3 Mad 42. 

Notes-Fol5 Mad 232 F B; 13 Mad 265. Ref ] 
9 Bom 198; F B; 16 All 449; 32 Mad 429; 
19 ML J 401. 

(9) Execution against son as representing 
father-Liability of son’s private property. 

934— 0. P. 0. S. 50 (1908}=g. 234 (1882). 
The private property of a son inherited from 
his mother is not liable to be sold in execution of 
a decree passed ag^insb bin» as representative of 

father, Himing v Rupaji 1890 P ) 16^. 


P C (1908)S.I0=(1882, S.234)-(?onM. 

(3) Extent of liability of representatives 
of a deceased person— CuwcZd. 

(10) Legal representatives of debtor— 
Becrec-bolder. 

935-0. P. 0. Ss. 50,47 (1908>=Ss. 234, 244 * 
(1882). 

Sons of a deceased Hindu debtor can raise 
questions of illegality or limmorality of their 
father’s debt in execution proceedings— Separate 

suit not permissible. 

There is no substantial distinction in regard 
to questions arising in execution, between the 
position of legal representatives added as parties 
to the suit before decree and legal representatives 
brought in after decree under S. 234 of ,the Civil 
Procedure Code. All questions between them and 
the decree-holder relating to execution must alike 
be disposed of under S. 244 of the Code. Where 
the sons of a deceased liindu-debtor are added as 
legal representatives in the course of a suit and 
before the decree is pronounced, it is open to them 
to dispute in execution proceedings the liability 
of the ancestral properties for the debt of their 
father on the ground that the debt was tainted 
with immorality or illegality. They cannot insist 
on the decree-holder resorting to a fresh suit to 
enforce their pious obligation as Hindu sons to 
satisfy the debt out of ancestral properties because 
the question having arisen in execution procend- 
higs between the decree-holder and tbemfeelveB 
as parties to the suit a separate suit is rendered 
inadmissiable by the provisions of S. 244 of the 
Civil Proebdare Code 1882. Sbiv Ram Dotidtl 
V Sakliaram. 10 Bom L R 939. 

33 Bom 39. 

4. EXECUTION OF INJUNCTION DEeREE 
AGAINST LEGAL REPRESENTATIVES OF 
DECEASED DEFENDANT. 

936-~ C P C S. 50=(ia82 s. 234 j. 

A decree, containing an injunction can be 
enforced against the son of the original judgment- 
debtor, after his death, under s.234 of the Civil 
Procedure Code. Sakarlal v Papvatibti 

4 Bom L R 14=26 Bom 288. 

Notes:-lM; 33 Cal 306 = 10 OWN 297^^ 
3 0 L J 112, 
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5 LEGAL ' REPRESENTATIVES NOT ’ ' 

BROUGHT ON THE RECORD AND 
YlLLtDITY.OF EXECUTION PROCEED^ 
INGS. 


P Ccl90'8> S.50-(t882,S.234)-t7^nM. 

r. JURISDICTION OF COURT TO WHICH 
A DECREE -IS TRANSFERRED FOR EXE- 
CUTION TO EXECUTE IT AGAINST " 
REPRESENTATIVES. 


(1) Person entitled to apply. 


940--C.P.C. SS. 50,47 (1882 Ss. 234,244). 

Where, after a decree has been transferred, 
the jndgment-deb+or dies, an application against 
hip legal representatives must be made under 
S. 234 0 P 0, to the court which passed the decree 
and not to the Court to which decree is transfer- 
edfor execution. Per Arnold White C J:— -S. 2^4 
0 P 0 contemplates the making of an order in 
general terms, viz “let the decree be executed 
against the personal representative. The canon of 
construction is that a statute ought to be so constru- 
ed, that if it can be prevented, no clause, section or 
word shall be superfluous void or insignificant 4 
Q B D 24,5 ref to S. 244 0 P C, ought not to be 
construed as to cut down the powers given to the 
<'ourt which passed the decree under s. 234 0 P 0. 
Per Dories J.:— The first para of s. 234 0 P 0., is 
indirect conflict with s. 244 cl. (c) read with the 
last para of the same section, Swamtnatha 


937— C. P. C. S. 50 (1882 s. 234). 

S. 234 does not authorise any application by 
the representative of the deceased iudgment- 
debtor to bring them on the record, but only 
authorizas the judgment-creditors so to apply. 
Bambasiya Chetty v Vecriipcrtimal Mudaii 

28 Mad 361. 


(2) Death of judgment-debtor -Transferee 
to be put on the record. 


938—0. P. G. S. 50 = 1882 S. 234. 

Where, during proceedings in execution of a 
decree, the judgment-debtor dies, the transferee 
of his property should be put on the record in 
place of the deceased, or a regular suit should be 
brought against him. He should not be treated as 
a claimant under s. 246, Act VI 11 of 1859. 
Shurfun Bibee v Collector of Sariin. 

12 B LR 66 note; 10 W R 199. 


6 DETERMINATION OF CLAIMS OR OBJEC 
TIONS PREFERRED BY REPRESENTA- 
TIVES OF DECEASED PERSONS 


Notes— Rej 


8 MISCELLANEOUS CASES. 


(1) Execution of decree against represen 
tative. 


(1) Assignment creation or devolution of 
any interest. 


939-G, P. C. S. 50 (1908)=Ss. 234, 244. Claim 
by personal representative of judgment-debtor. 

Where it was sought to execute, a decree obtain- 
ed against a person who had died since the date 
of the decree, by attaching certain immoveable 
property in the possession of the personal repre- 
sentative of the deceased judgment-debtor, and 
such personal representative claimed to hold the 
property not in her representative character, but 
in her own right , — HeM that her claim was not 
a claim under s. 246, Act VIll of 1859, but that 
the case c«me under ss. 210 and 211. » 
Amecrunnissa Khatoon v Mozuffet* Hos«eia 
Ckowdhfy 12 B L R 65. 

Mahomed Mozuffer Hossein Chowdhry v 
Amecrunnissa Khatoon. 20 W R 280. 


A & Co. were sued by B and pending the suit 
the business of A & Co. were sold to C, but A & 
Co. contiimcd to manage the business of 0 asC’a 
agent. A personal decree was obtained against A 
& Co. and execution was sought to be had against 
C as A & Go’s representative. Reid that neither 
8. 234 nor S. 372 applied, there having been no 
assignment, creation or devolution of any intersst,” 
within the meaning of the section, the liability not 
being a proper subject of an assignment. 30 Oal. 
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(8) Miscellaneous anses—Contd 
foil ThA Arbutlinot’s Indutrials Ltd v 
ffiathu Chetttap. 31 Mad 464. 

(2) Hcppcsentative of deceased person, 
order against— Res judicata— Residuary 

legatee. 

942— 0 P C— S. 50 (1«82 p. 234)— Residuary 
legatee in possession no executor de sou tort — Pro* 
bafce and administration Act Ss. 2, 14, 15, 19, 38, 
82, 187. 

An order in execution obtained after notice 
against theheir-«^fc-law and the residuary legatee 
under the will of the deceased judgment debtor is 
binding upon the true legal representative. 4 C B 
42; 14 Mad 454 approved. A residuary legatee 
entering into possession of the estate cannot be 
regarded as an eu'ecufor de son tort so that bis acts 
would not be binding upon the true legal repre 
sentative. (17 Mad 186 dis). Chuntiilal Bose v 
Osmand Bcbec. 30 Cal 1044. 

Notes,— Ref:8 OWN 842,Expl. 2 C L J 484. 
Ref: 19ML J671. 

(3) Property of deceased debtor claimed by 

heir as self acquired. 

943— 0 PCS. 50 = 1882, S. 234. 

Where an application is made and granted un- 
der s. 210, Act VlII of 1859, and property is at- 
tached which is claimed by the heir as bis self- 
acquired property, the Court should proceed under 
8 20?, without requiring any fresh application to be 
made under that section. Ram Chand Chuc- 
kerbutty v Madhub Narain Roy. 

ICLR, 359. 

(4) Question whether property attached is 

deceased judgment-debtor’s. 

944— C P 0 Ss. 50, 47 = (1882 Ss.a34, 244. 

The question whether the property aUached 

is the property of the deceased judgment.debtor 
in the hands of his representatives as such or be- 
longs to them m their own right ought to be de- 
• cided only under s,244(c)and not by separate suit. 
Wahad AH v Mussammat Jumma. 

11 B L R 149. 

Vengapay;]^an v Karimpankal Paravti. 

26 Mad 501 


CPC (1908) S 50 =(1882, SlZh^Oontd. 

c8) Miscellaneous Gm^s—Confd. 

(5) Hindu law— Decree against father Exe- 

cution against son-Separatc suit. 

945— 0 P G S. 50, 47=0882 ss 234,244) ^ 

— Civil Procedure Code, ss. 234, 244. 

The interest ot the father in a Mitakshara fa- 
mily in the joint ancestral properties is not assets 
in the hands of the son when he dies, and conse- 
quently proceedings cannot be taken against the 
son as the legal lopiesentative of the father under 
s. 2.34, C P C. If after the death of the father, the 
creditor wishes to pro<*eed against the son it must 
be not Oticause he 1*=! the heir or the legal repre- 
sentative, hut up(*n th{-* ground of his obligation 
to p<iy Ills tatheiN debts; but whether having 
regard to the ebaract' ‘ of the debt, the obligation 
can be enforced acrainst the son cannot be deter- 
mined in a proceeding either undi r s 234 or s.244 
C P C, but ought to be det( ‘rinined by a separate 
suit. 20 Bom :385 dissented fiom 13 Mad 26 > and 
16 All 449relud up(m. The question whether the 
decree was obtained atfainst the father in his re- 
presentative capaoity cannot be gone into in the 
course of the execution of the decree. Juga Lai 

Ckuudhan v AudbBchari Prosad Singh. 

6C WN223. 

Notes.— Fol:3l Cal 224; 3 A L J 663=(1906] 

W N 281. Diet; 33 Cal 676=3 0 L J 131; 

11 0 W N 163. Ref: 8 0 W N 843; SOL 
J 491 P B; 34 Cai 642 P B,ll OWN 593 
F B: Ex: 5 0 L J 80. 

(6) Execution against representative— 
Decree in personam against a partner — 
Death of partner-Execution against widow 

and undivided brother — Representa- 
tive. 

946- C P C-S. 50 [1882 S. 234J. 

Where a decree merely was obtained 

by one partner against another and not as repre- 
senting any property or the joint family and the 
judgment-debtor dies. that the decree can- 
not be executed against the undivided brother by 
attaching fnd bringing to sale joint family pro- 
perty which has come to him by survivorship 
whether as ordinary family property or as pro- 
perty acquired for the family by the partnership 
trade, 5 Mad ‘232.1b 234; 10 Mad 283 fol. Execu- 
tion can proceed ohly against the widow She 
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CPC [I908j S. 52 — ifixecufcion— 'Surety, 
or(Jer under «. 25^ appellable as under s. See 
CPC [1908] S. 4:7 Ca^a No. [193]. 

13ML J484. 

^ PCS. 52=Ci7il Procedure Code, 

1882 Section 252—‘‘Daly applied such property 
of the deceased,” — 

rrp7^, that a legal representative of a deceased 
person who had paid away to bona Me creditors 
all the property of the deceased, and so satisfied \ 

their claims in full has “ duly applied ” such 
property within the meaning of Section 262, | 

Civil Procedure Code, even though there remain ^ 

other creditors of whose claims he may have had 
notice when he satisfied the other debts. Seth 
Kasfctir Chand v Mangal Sen. 68 P R 1895 

Notes.-Dist* 6 P R 1901=? L R 1900, 613. 

94.8— C PCS. 62=88. 252, 268— Attachment 


The decree sought to be executed was a decree 
against a partnership in which one P. deceased 
was a partner, P had certain partnership pro- 
perty which came into the hands of his sonN. and 
after him into the hands of N.’s widow J. and his 
son Ifi. The application was to attach the profits 
as debts due by N and J. and E. to the partner- 
ship. £[eld that the application should have been 
made under section 268 and not under section 
252 Civil Procedure Code. The Managers of the 
firm of. Varajdas Vithaldas v Erachehaw 

1896 P J 670. 

94,9-~.C P C S. 62 [1882 S. 262]-Pxo.note 
executed by deceased husband— suit against the 

widow -Decree against assets in the hands of the 
widow-Will subsequently established— Execution 
against legal representative. 


1961 DESAl's CENT. CIVIL 
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(8) Miscellaneous cases— <7o?icZ(7. 
alone is the legal representative of the deceased. 
The separate property of the deceased may be at- 
tached in execution even in the hands of the bro- 
* ther or a stranger Veerappa Chettiar v 
Ramaswami Aiyar. 27 Mad 106. 

CPC (1908) S. 51. 

Notes —0 P C — [1S08] S. 51 “This clause 
states generally the powers of the Court in regard 
to execution, leaving the details to be determined 
by rules. It will be observed that the power to 
direct immediate execution is no longer restricted 
to one class of suit, but that it is now general in 
terms. Any limitation that may be found neces- 
sary will be imposed by rules,” 

‘We have added a power to execute a decree 
by appointing a reeeiver, on suggestion of the 
Advocate General of Madras.” Select Committee’s 
Report. 

CPC (1908) S. 51 — Preliminary objection 
to hearing of appeal— Right to begin — Interlocu- 
tory order in execution proceedings— Receiver— 
Appoingment, effective. See CPC (1908) S. 47 
Case No. (401) 14 C L J 489. 

CPC (1908) S. 52=(1882 S 252). 

Notes: -This section corresponds with section 
262 of the 0 P Code, 1882. No material change has 
been made in this section except the alteration of 
a few words. The words ‘ i/i resj)ect of m/nch he 
hd^ failed so to satisfy the Coiu't ” have been sub- 
stituted for the words “not duly applied by him” 
in the old Code. 

C P C S. 52 (1908)=s 252 (1859 s. 203) 
See Representative of Deceased Person, 

CPC (1908) S 52 — Legal representatives 
of the judgraent-debtor-Plea that the property 
survived to them by survivorship -Plea raised in 
execution proceedings. See CPC (1908) S. 47 
Case No. [398]. 12 Bom L R 539 

CPC [1908] S. 52 - Scope of the section — 
Execution proceedings commenced under the old 
Code-Effect of the new Code. See 0 P C [1908] 
S. 60 Case No. [923] 4 Ind Cas 492 

CPC [1908] S. 52 — Applicability of pro- 
visions of s. 253 to realization of security under 
s. 336 — Order directing security to be realized*— 
Decree appeal. See CPC [1908] s. 55 Case 
No. [974] 13 M L J 484. 


Plaintiff brought a suit against the widow for 
money due on a promissory note exeduted by hAr 
husband and obtained a decree against the 
assets in the hands of the widow. Subsequently 
a daughter’s son of the deceased husband o'btain- 
eda decree establishing a will by his deceW 
grand-father and recovered the properties. PW, 
tiff sought to execute the decree in his favour 
against the daughter’s son. 


Meld, [1] that the plaintiff 



was not entitled 
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to execute the decree agaiust the daughter s son 
because he was neither a party to the suit nor 
legal representative of the widow (11 Mad 408 Fol, 

9 Mad 80,Di8t.28 Bom 215, (223), 13 M I A 270 (274), 
15 B L K 318 (330) 9 Bom 169; 12 Bom 247, 1881 
P R 337 Ret Kaliappan Scrvaikara v Yara- 
tlafgJtilti. 6 M L T 199=33 Mad 75= 

19 M L J 651=3 Ind Cas 737. 

Ndtea:— Fol: H3 Mad 466=7 M L J 157 = 5 
Ind Cas 9 17. 

95P— 0 r C S. 52 [1882 S. 252] -Duty of heir 
^n(i legal representative in the application uf assets 
—Rateable distribution— Distinction between heir 
under Hindu Law and executor.— 

The heir and legal representative of the decea- 
se coming into possession of the deceased’s assets 
is not bound to pay each and every creditor ratQ- 
aMy. S, 253 0 P C only provides that the repre- 
sentative can be proceeded against personally to 
the extent to which he has failed to apply the 
a^ssje^ duly- An heir paying debts but not paying 
tihRi creditors rateably has not failed to apply assets 
dffly within the meaning of S, 252 0 P 0, Every 
p^rpent on account of a d-ibt is a perfectly law- 
fftlipfifeypaenti irrespective of its effect upon other 
and will be a due application of the assets 
w^ithin tlie meaning of s 252. There is no ana- 
dagy b^t^cep the position of an executor govern- 

by the special provisions of the Indian Suc- 
«p4qn and that of legal representative^ under 
j^ludn t*aw in respect of the distribution of 
p'^yments, have been made by the 
repcesentati ve to the full value of the property 
that has come into his hands creditors canno: 
proceed against such property on the mere ground 
' that the represeui'ative is still in possession of 
pronerby* originally belonging to the deceased. 12 
W R C R 177 followed. Where certain jewels were 
pledged by the deceased and the representative 
redeemed them with his own money he is entitled 
as against the creditors to a hen with respect to 
the amount paid by him for redemption. Tberepre- 
sente.tive f« not a mere volunteer in so redeeming 
with his ontn lands. Where a 4eht is due by the 
deceased td the represen tatxte the latter is enti- 
^tl^ tor pay himself out of the aasests as he cannot 
sue himself. Vcpu<5okkaraja v Papiah. 

13MLJ253=1^B Mad 792. 


I^otca-Fol: 30 Bom 270, 6 Bom L R 1135. 

Ref: 52 P L R 1908; 45 P W R 1908. 

951—0 PCS. 62 = [1882 S,262]— OutcM Me- 
mons— Administration of property Hindu Daw ^ 
— Administration of deceased’s property Heirs— 
Unsecured creditors — Payment to same creditors 
— Executor de son tort. 

The heirs of a deceased Hindu or Mahomedan 
are entitled to take possession of the propetty, 
and to pay debts without being liable to account 
to the Court, otherwise than as heirs. 

The unsecuied creditors of a deceased Hindu 
have iin charge or lien on the inheritance Tf pay- 
ments &Te not made by the heir rateably, it does 
not follow that he has failed to apply the assets 
duly. Every payment on account of a debt is per- 
fectly lawful, irrespective of its effect upon the 
other creditors. Haji Saboo v Ally Mahomed 
6 Bom h R 1138^. 

952— C PCS. 52 = S. 252— Procedure to be 
followed in determining extent of liability. 

The proper form of a decree against the legal 
representative is given in s.262. The section shows 
that the proper mode of determining the extent 
of the personal liability of the legal representa 
tive is by proceedings in execution and not by 
entering into the question during the progress of 
of the suit, Jaichatid v Jadavbai. 

1896 P J 226 

CPC (1908) S. 53. 

Notes:— Section 53 has been introduced to 
settle a long mooted point upon which there is 
much diversity or judicial opinion, as to whether 
or not question as to the liability of ancestral 
property in the hands of a son of other descen- 
dant to whom it has come otherwise by descent 
fur the payment of the debt for which the decree 
was passed, can be determined under section 47 
of the present Code, corresponding with the sec- 
tion 24t of the old Code. ” MepoH of the Special 
Committee, ^ 

“Clause 53 has been q.dded by the Committee 
in order to set at rest a question on which the 
High Courts are divided in opinion It is true 
that where a son or gr^k^d^on takes any amcesti^l 
I property by survivorship h^ is bound to #1 
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CPC ( 1908 ) S .53 •^Govhtd, j CPC ( 1908 ) ^ ' 

of such property all debts of his ancestor notin- 955— C PCS. 53. 

ourred for immoral or Illegal purposes; hut whe- Powers of amendment under the old and new 


ther the creditor can follow the property in the 
hands of the son or grandson in execution, is a 
debatable point under the Code. The question is 
one merely of procedure, and the Committee have 
come to the conclusion that any controversy be- 
tween the parties with regard to the liability of 
the son or grandson to pay the debts of his ances- 
tor should be determined in execution, it being 
open to them to raise any objection or defence in 
such proceedings which they might have raised 
in a separate suit instituted by the creditor, the 
clause m question not imposing: upon them a 
greater liability than that imposed by the Hindu 
Law.” Report of the select Committee. 

CPC (1908) S. 53—Sce CPC (1908) S 
107. Case No (1248) 5 C W N 273. 

CPC. (1908) Ss. 53— Scope of the sec- 
tion-— Execution proceedings commenced under 
the old Section-Effect of the New Code See CPC 

(1908) s. 60. Case No [923]. 4 Ind Cas 492. 

953— C PCS. 63 — Decree against legal 
representative — Ancestral property, whether 
liable to be attached. 

Where a decree under S. 90 of the Tnnsfer 
of Property Act, against the legal representative 
of a deceased person, directs that the amount 
thereof be realised from such property only as 
belonged to the deceased personally, the decree- 
holder cannot take advantage of S. 53 of the 
Code of Civil Procedure, 1908, and attach ances- 
tral property which passed by right of survivor- 
ship to the son of the deceased. Kalian Das v 
Bhawani Shankar, 9 Ind Ct-s 631. 

954— 0 PCS. 53— Order under old Code — 
New Code different rule — Appellate Court — Not 
to reverse. 

Appellate Court cannot reverse an order of 
the lower Court passed under an old Code, on the 
ground that, since that, a different rule has been 
enacted by the New* Code. 

S. 6.3, Ctv. Pro. Code, provides the course to 
be followed in such cases. (3 Mad, 42, Ref.) 

Town Bank v Vanadarpa Chetti^ 

[tm] 2«wjrs8p. 


I 


Codes. 11 Ind Cas 856. 

C P C S. 54=(1882 s. 265J=rl859 
S. 225). 

Notes. — This section corresponds with S 266 
of the C P Code 1882, with some additions ind 
alterations in the language and wording. The 
present section is merely an enlargement Pfthe 
provisions of the section. 

See Cases under:— 

[1] — CoPector, 

[2] — Execution of Decree — Mode of Exedu- 

tion — Partition. 

[3] — Partition, 

656— C PC S. 64 = [1882 S.265].Jnriadictioa 
— Collector — Oudh Land Revenue Act. s. 69. 

A Civil Court which passed a decide for por- 
tion of estate paying revenue to Government has 
no power und^r s. 266, to order Colledtor to 
effect the partition: but the decree-holder Should 
under s. 69 of the Oudh Revenue Act,, apply to 
the Collector for the same. 

Bhawani Din v Kewal Singh 8 0 G59. 

957— C PCS, 54 =(1882 S 265)-Collecter— 
Partition — Opening a partition — Application to 
the executing Court— Fresh suit, 

I 

When a Collector has once made a partition 
acting under 8. 266 of the Civil Procedure Code, 
there is nothing to prevent him from revising 
the partition for mistake or other liause before 
he has passed final orders and returned the pro- 
ceedings to the Civil Court. 

If any party feels a grievance at the partition 
made by the Collector, his remedy is to approach 
the executing Court; it is not open to hfei lo 
question the Collector's action by a separate 
suit. Krishnaji v Damodar 5 648, 

Notes;— Ref: 28 Bom 238, 

958- 0 PCS. 64 * [ 1 882 S. 265]--Dtoee— 
Execution— Collector— PartitioU—Oohecfectt, con- 
travening the urders— Court’s jurisdfdHon. 

Where a Collector in partitioning an estate 
under a decree sent to him Under 8, *266 lUf the 
QUi\ ]?rooedui*4 Cbde^ tht decretj^f 
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CPC C1908) s. 54 =( 1882 ,s 2^h'>-OoncU. C 

command of the Court 01 otherwise acts ultra- 
tires^ bis action is subject to the control and cor- 
rection of the Court which barred the deoree and 
sent it to him for execution. 

Pufshottam v BalkHshua. 

6 Bom LR 949 -28 Bom 238. 

959—0 P 0 S.5t [1908] *(1882 S. 265) 
-Land Revenue Act [III of 1901], Section 107- 
Ifixecution-Civil Court decree ior partition of 
Revenue paying property —Decree-holder to 
obtain mutation of names. 

A decree ot a Civil Court for partition of a 
revenue paying property cannot be executed 
until the decree-holder applies to the revenue 
authorities and gets his name entered in the 
revenue papers on the strength of such decree. 

Tulsidas v Sheo Narain 3 A L J 336* 
[1906] AWN 53=28 All 375. 

C PCS 54 (IdOS) 

Sec Execution of decree-Mode of execution- 
partition, 

c P C S. 55 =(1882 S.336E 

Notcs-This section corresponds with section 336 
of the C P Code, 1882 with several additions and 
alterations. The present section is anampUfica- 
tionoftbe provisions of the old section. Sub- 
gection (2) is new. j 

“We have carefully considered the provision 
as to breaking open dwelling houses and have 
come to the conclusion that it should be limited 
to the dwelling-house in the occupancy of the 
3 adgment-debtor.”-^^e the Beport of the SeWt 
Committee^ 

Compare provisos 1, 2 and 3 with section 62. 

C. P. c. (1908) S. 55=(1882 s.336.) 

(1) Conatpuction 960 

(2) Arpcat of judgment-debtor 
961-964 

(8) Liability of surety 965—974 

(4) Appeal from orders 975 

(5) Miacellaneous Cases 976 

(1) Construction. 


P C ( 1908 >-S. 55 =( 1882 ,S. 336 )-(?on«rf. 

(2) Arrest of judgment debtor. 

1 Arrest and imprisonment m execution 

of decree Illegal confinement 

Duress. 961 

2 Procedure in insolvencyand in 

execution Punjab G-overnment 

Notification 962 

3 0 rder to furnish security in case of 
judgment-debtor, arrested in execu- 
tion of a decree, but who has applied 
for insolvency 963 

4 Release of 3 udgment-debtor on furnish- 

ing security to apply to be declared 
insolvent within a month- bubseqtuent 
application— Maintainable 964 

(3) Liability of surety. 

1 Bound by surety— Dismissal of peti- 
tion— Limitation 965 

2 Sureties, execution against— Separate 

suit— Esti< )ppel— W aiver 966 

3 Execution against surety 967 

4 Release of surety 96‘8 

5 Suiety released on application by 
judgment debtor within time 969 

6 Surety, lialnhty under s. 336 (1882)- 
Application by judgment-debtor to 
be declared insolvent— Application 
returned by Court as defective 970 

7 Surety— discharge — Death of judg- 

I ment-debtor before teims of the secu- 

rity fulfilled 971 

8 Surety for production of judgment- 
debtor— Death of judgment-debtor 
before time— Surety was discharged 
by judgment debtor’s death, 972 

9 Surety-Executing Court had no power 
to review its order releasing to 
surety 973 

10 Applicability of provisions of s. 263 
to realization of security under S. 336 
—Order directing security to be re- 
alized— Decree— Appeal 974 

(4) Appeal from orders. 

1 Order by executiou Court for impri- 
sonment of judgment-debtor— Appeal 
—Revision 976 

(5) Miscellaneous Cases. 

1 Execution of decree pending ^ipplipa- 

976 
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CPC (1908) s.55=(1882,s.336) -Gontd.^C P C (1908) S, 55” (i882jS 

S ARHEST OF JUBGMEI^T-DEBTOR. 


See 6lso cases ttnder.— ! 

[1] Attaohraent — Attachment of person 

[2] burety — Liable of surety. 

[3] Limitation Act 1908, Art 182. 

[4] Provincial Insolvency Act S. 16. 

CPC (1908) S. Execution- Surety, 
order, under, S. 263 appellable as under s.^44.See 
C P 0 [1908] S 47. Case No. [193]. 

13 M L J 484. 

CPC [1908] S. 55-Sec CPC [1908] S. 
38. Case No. [126]. 26 Mad 258. 

CPC [1908] S. 55— Order under appeal. 
See 0 P 0 [1908] S. 47. Case No. [386]. 

69 P R 1895. 

CPC [1908] S. 55-Sec CPC [1908] S 
146. Case No. [1391] 72 P R 1902. 

CPC [1908] S. 55— See 0 P C [1908] S. 
146. Case No, [1388] AWN [1900], 156. 

C P C S. 55 cl. [.*^]- Application for declara- 
tion of insolvency dismissed— Fresh apphoatiou 
barred without leave of Court under Rule 11 -A on >e 
of process. Sec C P P [1908] S. 161 Case No 
[1406]. 9 Ind Casl21. 


(1 ) Arrest and imprisonment in execu- 
tion of decree IlVgal confinement— 
Duress* 

361-0 PC 8.65=. [I 08]=Ss. 336,337-^ 

Substqutnt apphcaam stating judgment-deb- 
toi’s intention tu apply to be declared an insol- 
vent —Rejection of application. 

Where a debtor on being arrested and brought 
before a Court in execution of a decree expresses 
his imcntion to apply to be declared an insolvent 
under 'section .slU) at the Civil Procedure Code 
the Court must reka^e him on his furnishing 
secuiify to appear when called upon, and to apply 
wnhin one month under fcection 344 of the Code. 

Where, however, the debtor did not apply 
under bection 336 on being first brought before 
the Court, but made such application after pro- 
ce^dmgs under Section 337 A had terminated, 
and it did not appear that he had furnished the 
requisite security. 

HfW, thaf, wifl'nut hoklirg (haf an applioa- 
tioimmlpr Si'diod .VC cannot undor any cir- 
cuiiisUnoea be m dc aii.r piocpe imp. under 
Section .“idT A, (.n.rin tbc can was 

not bound (u rek ue I be petitioner, and that big 
confinement in 3ad was not illegal by reason of 
i such application. 


C P C S. 55 cl [4]— Application for declara- 
tion of insolvency di>'mi8sed -Fiesh appli< ation 
barred without leave of court ui der rule 11 — 
^ Abuse of process. See CPC [1908] S. 1 51 

Case No. [1406] 9 Ind Cas 121, 


1 CONSTRUCTION. 

(a) Arrest and imprisonment. 

960-C P 0 S. 55=: S. 336 of 1882. 

The last two clauses of this section are not a 
law of limitation. They merely enable the Court 
on the failure of the debtor to apply withm a 
month to realize the security or to commit him 
to jail. The creditor interested ought to move 
the Court to take one of these steps, and pending 
this the debtor is not deprived of the facility 
otherwise given to him of taking the benefit of 
the insolvency provisions in Chapter XX of the 
node. Bhndar y Kala, i^88 P J 348„ 

0. 0. m 


Mpld, tl.erefore, that a mortgage and bond 
cxti( uled by Mich debtor while in jail for the 
fu 'ose ; hh lelcasp were not void on 

the ground « i uiirc'-s, Baiilat Ram v Rttp Lai. 

59 P R 1898. 

IS) Procedure in insolvency & in execution 
-Punj' b Government Notification. 

962- C P C S. ^.5=[l882 S. 336], 

W1 ei tver a lu ’gmpnt debtor is arrested and 
br. n,.hl bei. ,e ibe Coort, the Courtis bound to 
IT, form bim Tindofs R''6, Oiv. Pro. Code, as noti- 
(iidnN. fi.r ,o No .WfiO of the Chief Court’s 
Rub ,„ih1 0 .1 n, Ufoitauyenquiiy is made by 
It that h( may ..pply under Chap XX to be de- 
dared an insolvent. 


-- -- — uiuei'eac irom 
cedure in execution. Ram Lai y Macke 
16 P R 1909=:50 PL R 19c 
15 P W B I909wl Ipd 


I 
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CP C(1908)S.55“(1882.S.336)-C!»nfi-|C PC(1908; S.55-(tr'’2,S.336)-C'on<t? 


<2) Arrest of liiApxLtti%-Aehi^r-‘ConeU. 

(S) OiPder to furnisli security in case of 
judgment-debtor, arrested in execution 
of a decree, but who has applied for insol- 
vency. 

063-0 P 0 S. 5B ; 0 21, r, 38 » [1882 Ss 336, 
S87, 344 and 367 J. 

Mdd^ per Wells, A J 0.— that the mer^ fact 
that the judgment-debtor has made an appli- 
cation for insolvency in execution of one decree 
against him cannot debar other decree-holders 
even if their debts are scheduled from causing his 
arrest in execution of their decrees until he has 
been actually discharged by the insolvency Court 
under S. 357 of the Code. 

Scott, J. C; that, when a judgment- 
debtor has already applied to be declared an in- 
solvent under S. 344 of the Code, it becomes un- 
necessary to require him to furnish security except 
for hit appearing before the Court when called 
upon. SuMj Prasad v Babu Bishambhar 
Nath. 9 O C 42 [B] . 

(4) Release of judgment- debtor on furni- 
shing Security to apply to be declared in- 
, solvent within one month— Subsequent 
application — Maintainable. 


964.— C P C S 65=:(8s 336, 344)— 

A judgment-debtor, who had been arrested, 
was released under S 336 of the C P C on furni- 
shing security that he would, within one month, 
apply to be declared an insolvent. He did not 
do so. I3e was not arrested again, and later on 
he applied under 8 334 to be declared an insol- 
vent. HeUy that .he was entitled to do so. 
Magappa Chetti v Sarathambal 

12 ML J 438. 

8 LIABILITY OF SURETY 
(1) Bound by surety— Dismissal of petition 
—Limitation. 

965.— U P C 8 66 (1882 S 336)— 

Defendant Ho 2 was arrested in execution of 
a decree. IXefendant No I stood surety for him 
and passed a bond that, if defendant No. 2 did 
not apply to be declared an insolvent or if the 
said application was rejected, he would produce 
defendant No 2 or pay Rs 500. Defendant No 2 
...yylleAtot hit application dispiis^ed, 


(3) Liability of surety— 
plaintiff made a fresh application and the defen- 
dant No I failed to produce d^dendant No. 2. 
Then he sued to enforce the bond: 

mid, that the bond was not opposed to r 
public policy or without consideration, and was 
enforceable. 

The defendant No. I was directed to produce 

I ' J defendant No. 2 on September 27th, 1904. 
e time was subsequently extended to Septem- 
p 30th, on which date he failed to produce the 
igment-debt^r, and became liable on the bond: 

Id, that, as the suit was brought within three 
arfl from that date, it was not barred by limi- 
tion. (16 All 3'/ : 31 r’al US; 19 Bom 694; 5 Cal 
;7, Rel.) Mir Musar AH Kbondkar v Guru 
haran Sen. 

=12 C L J 419. 

1 ) Sureties execution » gaits st- Separate 
suit— Estoppel— W aiver. 

966.— C PCS 56 = [1882 s. 336]. 

Where in execution of a decree the judgment- 
ebtor was arrested and brought before the Court 
,nd some sureties put in a surety-bond conven- 
mting to pay the money to the decree-holder 
n the event of the judgment-debtor not paying 
t within a given time and agreed that, in default 

:he decree-holder would be at liberty to realize 
ihe money by auction-sale of their immoveable 
i.nd moveable property and by arrest; and when 
the decree holder sought to execute his decree 
against his sureties, they came in and applied 
for and obtained time to pay in the money, 
which, however, they failed to do, and the de- 
cree-holder again applied for execution of his 
decree against the sureties. 

mid, that the Court before which execution 
was applied for against the sureties had gerif^ral 
jurisdiction over the subject-matter, and though 
the proper course of the decree-holder was to 
institute a separate suit to enforce his remedies 

against the sureties, still having regard to the 
agreement that was come tn and the conduct of 
the sureties in the previous proceedings, it ought 
to be taken that they waived their right of In- 
sisting upon such separate suit being brought 
against them. (8 C W N 672; .g I A Bel: J 
Kazimudidi Patari v Fauzdar Khan. 
4 C J C W ff 
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CPC (1908)S.55=(1882,S.336) -Oontd. 

(3) Liability of surety — Oontd, 

Note. — Under the New Code s. 55 the 
remedy against the surety is by execution 
only 


(3) Execution against surety. 

OP OS 55:=;[1882 S 336] — 

Where at the instance of a decree-holder exe- 
ention has been used against a surety, any sub- 
sequent order between a transferee of the decree 
and the surety refusing execution as against the 
surety is invalid. Chathoth Kunhi v 

Saidtudavide 26 Mad 258. 

(4) Release of surety 

968 — 0 P 0 S 66 = [1882 s. 336].— 

Where a surety undertook that the judement- 
debtoT should apply to be declar<'-‘d an insolvent, 
and the latter did so, but did not afterwards 
appear when called on to do so, and the petition 
was dismissed. Held^ that the decree could not 
be executed against the surety, Imbichunni 
Nayar v Lalji Ram Doss Sait. 24 Mad 560 


CPC (1908) S.55=(1882 S.336)-ConM I 

(3) Liability of BVLrety’— Oontd. | 

One R D having obtained a decree against B 
S, and RS and having applied for the arrest and 
imprisonment of B S., one T S offered secufity 
under Section 336 of the Civil Procedure Code, 
which was accepted, the condition of the bond 

being that B S should apply within one month 

under Section 344 of the Code, to be adjudicated | 

an insolvent, otherwise the surety undertook to f" 

produce B S on any date fixed by the Court, or, if 

he failed to do so, to be responsible for payment |l 

of the decree with costs. Within one month B B 

put in an application under Section 344 of the : : 

Code, but the application was returned by the 

Court for an alleged defect, and B S was ordered ■ 

to file another application within one week. No - 

further application having been filed and the 

case having been struck off, B S and T S were 

summoned to appear on a certain date. T S alone 

appeared on the date fixed, and offered to pjro^ i 

duce B S on a specified date, but as he failed 

to do this, the Court ordered execution to issue I 

against T S’s property. T S applied to the Chief 4 

Court fpr revision, and it was 



Note.— In the news 55 the words “to 
appear” arc added. 

Notes.— Fol: 26 Mad 366; 13 M L J 484. Ref: 
50 PR 1205 = 30 PL R 1903. 

(5) Surety released on application by 

judgment-debtor within time. 

969.-0 PCS. 53= [1882 S 336] 

A surety undertaking to produce the judg- 
ment debtor when called upon is entitled to a 
notice to do so. He does not undertake to pro- 
duce the debtor when the latter was called upon 
to appeal. A surety will be released on the 
judgment* debtor applying within time for insol- 
vency. Tiie subsequent withdrawal of the ap- 
plication will not subject to any liability the 
surety once released, (24 Mad 360; 19 Bom 210; 
16 Oal 171 followed). Krishnaiyar v. 

Erishnasamy Ayyar 26 Mad 366. 

NotCS.~Foll3ML J 484. 

(6) Surety, liability under s. 336, CPC 
[1882]— Application by judgment debtor 
to be declared insolvent— Application 

returned by Court as defcictlve 


Meld, that inasmuch as B S had applied with- 
in one month under Section 344, T S was releas- 
ed from his obligation, it being no concern of the 
surety’s that the Court returned the application 
of the judgment-debtor for an alleged defect 
therein. (16 Cal 171; 100; 15 All, 183; IS AU 37, 
referred to). Thakar Singh r Ram Das. 

100 P R 1894, 


(7) Surety-discharge-dcath of judgment 
debtor before terms of the security 
fulfilled. 


971— U PCS. 56=^1882 s. 336J.— 

Some money was deposited as security. Om 
of the terms of security being that if the appR 
cation of judgment-debtor for declaration 
insolvency which he was going to make, was dis- 
missed for any reason, the money will be paic 
to decree-holder. The judgment-debtor madi 
the application but died before it could be dig. 

posed of. Meld, that the application of th< 
judgment-debtor was never rejected and rin 
decree-holder was not entitled to the monej 
deposited. (24 Mad 637 ref to.) AmhM Mi v 

MotiLal. *ALJ*37=l*07lwS|^rsa 


. 
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CPC (1908) S.55-(1882,S.336)-6’on#fl(- 


iC P C (1908) S.55={1882,S.336)-(7oji<!Zrf 

A APPEAL FROM ORDERS. 


(3) Liat)ility of surety Goncld 

(8) Surety for production of judgment- 
debtor— Death of judgment-debtor before 

time— Surety was discharged by judg 
ment- debtor’s de^th. 

972— 0 PCS. 55 = (1882 Ss. b06, 349)— 

A judgment-debtor was relpi‘^‘'‘d on bacliTi® s 
surety for his procluotion wlthi . a eo tpin time. 

He died before the date. Held, tue obligation 
could not be enforced as a decree against the 
surety and that the surety was di^cnarged by judg- 
ment-debtor’s death. iiri.nnan Nayar^v ' 

Ittinan Nayar. SSad 63>\ 

(9) Surety— Executing Court had 
power to review its order releasing the 

surety. 

973— C PCS. 55 0. 21, r. 40=(1882 Ss. 356 
and 337- A.) 

On 10th July, 1908, judgment-debtor applied 
under s. 356, Civ. Pro. Code, and gave a surety. 
The judgment-debtor appbed under s. .->37- A 
instead of applying for insolvency. The Court 
heard the application in the presence nf the judg- 
ment-debtor and post puned it to a da(e subsequent 
to the date originally fixed for the judgment 

debtor’s appearance, but on th^s date ttii j'^dg- 
ment-debtor remained abstMO T Court discbaig' 
ed the surety, but on review it made him liable. 

EeU, that under the circumstances the Exe- 
cuting Oouit had no power to review its order 

releasing the surety. Bhagwau Dass v Bhagat 
Ram. 61 P W R 1910. 

(lO; Applicability of provisions of s. 253 
to realization of security under s- 336 j 
Order directing security to be realized— 
Decree— Appeal. 

974-0 P C [1^031 Ss. 55, 17, 52 = [1H82], 
Ss. 336, 244 262.— Security given under S. 336.— 
An order against a surety under S. S53, CPC 
is appealable in the same manner as ordt^rs pas- 
sed under S. 244, 0 P 0 in execution of decrops. 
S.336,0 P 0 extends the provisions of S 25.iC P C 
to the enforcement o! the bond against the surety 
and an order against a surety under S. 336 is also, 
therefore, appealable. Where the judgment- 
debtor applies within one month to be declared 
an insolvent the surety under S. 3S6 is disbharg- 
ed. (24 Mad 560, and 26 Mad. 366 ■followed),— 
Raja Ram v Bapu Chettiar. IS M L 1 484#. 


(1) Order by execution Court for imprison- 
ment of judgment— debtor-Appeal — 
Revision. 

975 _QprS. 65 [1908]=s. 336 of [1888] 
Chapter XIX [i], and Sections 2,244 [c] and 
688 [29] — 

Held, that an order passed by the Court exe- 
cuting a decree under Chapter XI X [i] of the 
Civil Procedure Code for the imprisonment of 
the judgment-debtor, though not appealable as 
an order under Section 688 (29), is appealable as 
a decree inasmuch as the question decided by 
such order is one relating to the execution of the 
d) cie^ within the meaning of Section 244 (c) of 
the Code. Seva Singh v Dhaunkal. 

69 P R 1895. 

5 MISCELLANEOUS CASES. 

(1) Execution of decree pending applica- 
tion — Refund. 

976—0 P 0 (1908) s. 66 = (1882) s. 336.— 

An application to be declared insolvent by 
a judgment-debtor who has been arrested in exe- 
cution of a decree made pending a suit against 
him by another creditor whose name he has 
entered in his schedule, will not protect him from 
execution being taken out against him by the 
latter on obtaining his decree. Falloon v 

Hawthorne. 1883 P J 18. 

C P C S. 56. 

Notes:— A woman may however be detain- 
ed in the Civil prison in execution of a decree 
I for restitution of conjugal rights. See Order 
XZI, rule 32. 

C P C S. 57. 

Notes:— As to the mode of payment of sub- 
sistence allowance, see Order XXI, rule 39 
and subsistence money 

CPC (1908) s- 58=(1882) s. 341 
('1859> s. 278). 

See Cases under: — 

(1) Attachment— Attachment of person. 

(2) Contempt of Court. 

(3) Subsistence money. 
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CPC (1908) S 58=(1882, S.34i) ^GoiiUl CPC (1908) S.58-(1882, S.341) ’^Goncid 


977-979—0 P 0 (1908) 8.J)8=:(!8S2) S.SU i 

— —Release of judgment-debt-or Coiiiitiemenfe 

in Oouit-house. — 

Where the warrant of coramifitjal to I’ail has 
been made out, the discharge of the (lefendant 
whilst in confinement in the Gnurt-house, for 
non-payment of the instalment of subsist mce 
allowance, is a discharge from ] within the 
meaning of s 311 of the Code of Civil Piocedure, 
Act XIV of 1882. Timapa Slianbliog v 

Eaneshvar Kashi. 9 Bom. 181. 

980 — C PO S.58=(18S2) s. 341-Imprisonmcnt 
not to exceed six months— Debtor — Arrest —Im- 
prisonment — Period, discretion to fix — Jurisdic- 
tion. 

The Court cannot fix any term of imprison- 
ment for a debt und^^^r s. 842, Civil Procedure 
Code, when committing a debtor to iail. flS Mad 
141 foil), Stijan Bibi v Sagai* Mandal. 

5 C W N 145. 

9(81—0 PCS. 58 =(1882 s. 341)— Non-pay- 
ment of subsistence money on first ai rest— Re- 
arrest. 

A judgment-debtor who was arrested in exe- 
cution of a decree against him, but liberated 
owing to non-payment by the decree-holder of the 
subsistence money for the debtor can be re-arrpst- 
ed in execution of the same decree. (8 Mad 21 
fol). Habib-til-Rahman y Ramsahai. 

1904 A W N 22 = 26 AH 317. 

982 — 0 pcs. 58 = (1882 s. .8afl) — Insolvency 
Act (11 and 12 Vic. 42), 13— Judgment-debtor ! 

— Interim protection order — Re-arrest under the 
same decree. 

A judgment-debtor, who has b<^en ar^ssted 
and imprisoned in execution of a decree and has 
obtained an (uterim protection older under 
S. 13 of the Insolvency Act, is liable to be re- 
taken, in execution of the same decree, under 
the provisions of the Civil Pioeeduro Code. 
Shamji v Poonja. 4 Bom L H 483= 

26 Bom 562. 

983.-0 P 0 8, 58 = 1883 s.841. 

Default in payment of subsistence money— 
Discharge & re-arrest ot judgment-debtor. 

A judgment-debtor was discharged before im- 
prisoment an account of the failure to pay sub- 


sistence money for the debtor; the discharge is no 
bar for re-arresting the debtor. Siibba v Venkata 

8 Mad 21. 

Notes.— Fol. 2J Oal 128; 1904 s. W N 22; 26 
All 517. 

C P C S 59=1882, S 342 ( 1859. 

S 278.) 

984.-0 P C S 59 (1908): O 21, r 37— Appli- 

cation for execution of decree by arrest of judg- 
ment-debtor — Discretion of Court to issue notice 
to show cause against the application, — Illness, 
whether ground for refusing application. 

Meld^ that a Court is not bound in every case 
to issue a warrant for arrest, and that, if it has 
reason to believe that the judgment-debtor is not 
in a fit state of health to undergo confinement, 
it would act wisely in issuing a notice to him 
to show cause in the first instance. Dip 
Chand v Sheikh Naushad AH Khan. 

14 0 C ’36 = 9 Ind Cas 746. 

See also cases under* .* — 

( 1 ) Contempt of Court— Contempts 
Geiierally. 

{ 2 ) Execution, of Decree — Effect of 
Change of Law pending Execu- 
tion. 

( .3 ) Imprisonment. 

( 4 ) Subsistence Money. 

CPC S,60=(1882 s.266)=1859 s205 

Notes : — We have omitted the words 
‘ military and civil, ’ becaue the word •penzxomn 
covers eveiy class of pensioners. The exemp- 
tion has been extended so as to cover pensions 
granted out of any service family pension fund 
notified in that behalf by the G-overnor General 
in Council. Report of the Select Com- 
mittee. 

1 Decree against the separate property 
of a married woman — Income of 
property subject to restraint upon 
anticipation 986—986. 

2 Scope Agriculturist ” meaning of 
987 


f 




ri 
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CPC (1908)-S.60=1882. S. imyGonU. 

3 Agriculturist’s house— Sale in execu- 
tion of decree on mortgage, whether 
legal 988 

4 Objections under the section 989 

5 Attachment- Debt-Monthly allowance 
of ‘debt’—Oontiugent and existing 
debt— Debt payable in future 990 

6 Wife’s share in let-tet paw pro- 
perty— -Alienability 99 1 

7 Widow— Bight of residence in family 

house— Whether alienable 992 

8 Hereditary right to allowance for 
maintenance 993 

9 Pensions — Zemindari granted as 
reward for services rendered to 
Government 994 

10 Loan on security of pension — Lia- 
bility of pension— Pension Act 995 

11 Political pension— Attachment— A 
pension is a periodical allowance or 
stipend granted not in respect of 
any right, privilege, but on account 
of past services or particular merits 
996 

12 Eight of personal service 997 

13 Jagir revenue — Attachment— How 
to be realised — Qollector— Land 
Eetenue Act 998. 

14 Exeeufeion of decree— Sanction of 
superior authority — Eestriction at- 
tached to sale of land— Oudh, prac- 
tice 999 

16 Besulting trust— Expectancy 1000 

16 Transfer of light of succession to 
accrual— Legality- Attachment 1001 

17 Eight to get profits in future years— 
Attachment 1002 

18 JBight to future maintenance if an 
annuity is attachable 1003 — 1003 A. 

19 Exectitipn of decree— Attachment- 
confinement right-Eighfc of pre-emp- 
tor under a conditional decree for 
pre-emption 1004. 

20 Mortgagees not advancing the whole 
amount balance whether a debt at- 

^ tachment— Sait by pnrcbaser-Oause 

of action 1006* 

See ciMiee tiwlei*:— 

% Attaeh menfe— Stil^’eofei! of At^chlnmt* 

2 Attachment, 


C P C(t908) S.60=(1882, S. 266) «Gonid, 

CPC ri908) S 60-Sec 0 P C (1908) S 2. 
Case No. (8). 25 Mad 402. 

CPC (1908 ; S 60 -Execution of decree 
—Power of Court executing transferred decree 
to implead representative of deceased judgment 
—debtor— Jurisdiction of Court to execute decree 
in excess of the limits of its pecuniary juris- 
diction as an original Court, See 0 P C (1908) 

S 47. Case No 203. 70 P R 1897. 

CPC (1908) S 60— Saleable property— 
Sale of holding without consent of landlord— 

T P Act. See 0 P 0 ( 1908) S.47. Case No [446] 

10 C L J 110. 

— C P C ( 1908 ) S 60— Sec 0 P 0 (1908) 
0 21 r 16. Case No r2449). 5 M L T 278. 

(1) Decree against the separate propert-^ 
of a married woman-income of property 

subject to restraint upon anticipation. 

985. — 0 P C S 60 ( 1908 )=S 266 ( 1882 ) 
Eule 20—0 PCS 260. — Attachment, 

The income of property subject to a restraint 
upon anticipation accruing due after the date of 
the judgment cannot be attached in execution of 
a decree against the separate property of a mar- 
ried woman. S 8 of the Married Women’s Pro- 
perty Act, 1874, was not intended to affect the 
operation of the doctrine of restraint upon antici- 
pation by rendering property so restrained liable 
on contracts made by her as to her separate 
estate. Decrees passed in accordance with S 8 
of the Mamed Women’s Property Act against 
the separate property, if any, of a married 
woman in respect of a contract entered into by 
her cannot be considered as passed against pro- 
perty which she is restrained from alienating. 
Eule 220 of the Presidency Small Cause Court 
Bales ( S 266 C P C ) is only a rule of proce- 
dure, and the exemptions mentioned in the pro- 
viso are not stated in terms to be exhaustive. 
Such a rule cannot be taken as authorking the 
attachment of property which by a rule substan- 
tively now embodied in S {10 of the Transfer of 
Property Act is incapable of being transferred or 
charged by the beneficiary. Gottd^tli y ¥en- 
katena Moodelly. 17 Mi L Ji 803a* 

986. ^^© PCS 6a*Ci^iPei8^i«5iat*^) 4 - 
Agricultupats,* meaahi^ 
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CPC (1908)-S.60=(1882. S.266) •*Go7lt(k\ 

The terms ‘ agriculturist ’ in proviso ( o ) to 
the section does not reft r to tenants only, but 
includes any person who is proprietor ot bis 
bolding. (12 Bom 363 Dist; 7 Bom 530 ref), 

Ganpat Ram v Lakshman Rao. 

13 C P L R 30. 

(2) Scope “ AgricultuHst ” meaning of. 

987.— C P 0 S 60 f =01d S 266 ). 

The effect of this section is to confer an extra- 
ordinary privilege on certain classes of debtors 
and to trencb on the ordinary rights of a creditor 
to realise his money from his debtor’s property 
and, as such, this section should be construed 
very strictly. The word “ agriculturist ” in this | 
section means not a mere owner of land, but a i 
husbandman carrying on and making his living 
by tillage, Bawa Guf bakhsh Singb v Gbulam 
Qadip. 47 PR 1897. 

(3) i[gi*ictiltui*i St's house— Sale in execu- 
tion of decree on mortgage whether legal. 

988-CPCS. 60 [ 1] [ c ]— r 1908 ] = S. 
266 f 1883 ] 

Hpld ;per Richards^ 0. J., and Tudhall^ 

( Ban«ipJ% J , contra , ) that the house of an agri 
culturist ( which is not an appurtenance of his 
holding which he is forbidden by law to trans- 
fer,) is liable to sale in execution of a decree ob- 
tained on foot of a mortgage made by him there 
being nothing in S. 60, cl. I ( c ), of the Code of 
Civil Procedure to render such sale illegal. 

Per Richards C, J, — The Code of Civil Proce- 
dure IS an Act which deals entirely with matters 
of proctidure;. and pnma facie it is very impro- 
bable that the legislature intended to deal with 
matters of substantive law. Where it was consi- 
dered necessary for the protection of certain class- 
es of tenants that their powers of transfer should 
be restricted, the legislature, by express pro- 
visions in the Tenancy Act, has so enacted. 8. 60 
and the proviso to it deal with simple money de- 
crees and not with mortgage decrees. 

Per Baneijt, /—The legislature clearly intend- 
ed that Court should sell a house belonging 
to and occupied %y an a^culttirist, provided 
that the bouafe is of the desici<iptann mentiOr^ in 
tbo |)T 0 vi 80 to 6Q Code of Qiyil 


CPC a908)S.60=cl882,S.266)-(7o«^^?. 

dure, and it makes no difference in the powers of 
the Court, whether that house was mortgaged by 
the agriculturist for his debt or was not so mort- 
gaged. The proviso forbids both attachment and 
sale, that is, where an attachment must precede 
a sale, it forbids attachment, as weli as sale, and 
where attachment is not a preliminary step, it 
forbids sale, Bhola Nath ▼ Eishoifi. 

8 A.L. J. 104S (F. B)=.ll Ind. Cas. 646. 

(4) Objection under* the section. 

989-C PC S. 60 ( 1908 ) =* 1882 S. 

3)6 [c]— Decree-Execution— Attachment— Sale- 
Possessing of the property. 

In execution of a decree the house of the judg- 
ment-debtor ( defendant ) was attached and 
sold. The sale was confirmed by the Court. The 
plaintiff being obstructed in seeking its posses- 
sion filed a suit to recover possession of the house. 
The defendant then contended that as he 
was an agriculturist and as the house was occu- 
pied by him the materials of it could not be sold 
having regard to S. 266 (c) of the Civil Procedure 
Code* — Held, (\ ) that in the absence of proof 
the exemption from liability to attachment or 
sale of the house did not exist for the purpose of 
execution proceedings; therefore the executing 
Court had complete jurisdiction to make the order 
it did: and that, therefore, it was not open to the 
defendant to contend that there was no jurisdic- 
tion to order the sale of the house by reason of S. 
266 ('c) ot the Code (2) that as ‘strangers to a suit 
are justified in believing that the Court has done 
that which by the direction of the Code it ought 
to do’, the plaintiff who was a stranger to the pre- 
vious proceedings was justified in believing that 
the Court had authority to attach and sell the 
property. 

In Courts of law only those facts can be tak- 
en to exist which are proved. PanduiUlhg y 
Krishna. 6 Bom L R 799^9 Betm 1S5. 

(5) Attachment— Debt— Monthly allow- 

ance of ‘flebt’— Contingent -and exfafitig 
debt— Debt payable in futufe. 

990—0 P C — S. 00; 0, ai.£r.i6.=086»i-SB. 

266-^268)— Attachment of part^alresdy 



I' 
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CPC (1908) S.60=rl882,S 266)-Oon«djC P Z (1908) S 60 =(1882,5.2 66)- 


A monthly allowance given in payment of 
an antecedent debt and acknowledged by the 
debtor as such is attachable in execution, being 
a debt accruing due and actually existing with a 
right to payment on and after the first of the 
following months. The decree-holder applied 
on the 21st December for the issue of a prohi- 
bitory order in respect of a half of the allow- 
ance for the month of December and the order 
was issued on the 23rd Decembei that 
the attachment was validly made, inasmuch as 
three weeks of the December allowance had 
already become an existing debt though pay- 
able on a future date (27 Gal 14 Moo 1 A 40 j 
ref tol Maharani Dambar- Koeri v. Rai 
Sham Kissea Das. 9CWN703. 

Notcs.-Ref: 12 C W N 146-7 0 L J 658. 

(6) Wife’s shat*e in let-tetpaw property— 

Alienability. 

991— C P C S, 60— Wife’s share in let-tet 

paw property— Alienability— Attachability, Bud- 
dhist Law f Divorce), 8 Ind. Cas 992. 

(7) Widow-RigM of residence in family 

house— Whether alienable. 


reward for services rendered is not a pension and 
an alienation by the grantee is not prohibited 
either by Act No. XXIII of 1871 or by S. 2bd 0 P 
C. (4 Bom 432: 1902 AWN Idl; 7 I A 181 foil.) 
Lachmi Narain v Makind Singh. 

1904A W N 1445=1 A LJ 338«26 All 617. 

Notes.— Fol: 30 Mad 153; 31 All 382. Ref; 6 
A L J 519. 

(10) Loan on Sft’curity of pension-Liability 
of pension — Pensions Act XXIIl of 1871. 

995—0 PCS. 60{=Oiv Pro Code, 1877, s. 266) 
A person who pledges a political pension as an 
available asset in security for a debt cannot avail 
himself ot the protection of s. 266, 0 P 0 1877. 
But the decree cannot be executed by attachment 
and sale of the pensionary right, title and interest 
of tne judgment-debtor, but under the procedure 
provided iu other sections of part of Gh XIX of the 
CPC. Damodardas v Khwaja Mir Muham- 
mad. AWN, 1881, 147. 

(11) Political pension-Attachment— A pen- 
sion is a periodical allowance or stipend 
granted notin respect of any right, privi- 
lege, but on account of past services or 
particular merits. 


q92 ^C P C S. 60 [1.908] —266 (1). 

Held, that the right of a Hindu widow to 
reside in the family honsc is not alienable and 
therefore cannot be attached in execution of a 

decree (12 Mad 260; 27 Mad 50 Ref). Salakshi V 

Laksfemayee 4 M L T 485. 

(8) Hereditary right to allowance for 
maintenance 

993-0 P 0 8. 266, Cl. (D-A hereditary 
right to an allowance for maintenance out of the 
melwaram of certain lands does not fall within 
the terms of Cl (7) to S. 266. C. P. C.-Vaid- 
yanatha Sastrial v. Eggia Venkatrama 
Dikshitar. 4.7 M L J. 373; 30 Mad 279. 

Jfi) Pensions-Zemindari granted as reward 
** for services rendered to Government. 

994^0 P C-S. 60 ri908]=S. 266. 

Pensions-Zemindari granted as reward for 
services rendered to aovernment:— A Zemindari 
UQt revenue— free, by Government ^ ^ 


996.— 0 PCS. 60 (1908) = S. 266 of (1882)-* 
Code of Civil Piocednre, Act XTV of 1882, S. 
266 [g]-Peiquisite or office, or as compensation 
to dethroned princes, their families and depen- 
dants. 

Where certain immoveable property was grant- 
ed in lieu of a pension and it was provided in 
the sanad that upon the death of the original 
grantee the estate would be continued in perpe- 
tuity in the manner of an hereditary holding 
(7araindari and at the desire of the 

grantee revenue was assessed and the members 
of the family had treated it as an ordinary zamin- 
dari property subicct simply to the payment 
of Government revenue, held that the zamindaxi 
so granted was not a penson within the meaning 
of s. 11 of the Pensions Act, and was liable to 
attachment and sale. 

Amna Bibi v Najm-un-nissa. 
6ALJ519«5MLT 388 = 81 All 382=2 
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C P C(1908) S.60“{1882. S.266)-<7onirf 

(12) Right of personal seryioe. 

997. — 0 P C S 60 »S 266 (f) Civ Pro Code, 
1882—“ Brit Mahabrahitiani.”— 

* A hTit mahabrahmani or right t> officiate as a 
priest at the funeral ceremonus of Hindus dying 
within a particular district, is a right of personal 
service within the meaning of S 266 (f > of the C P 
C, and, as such, it is not liable to attachment or 
sale in execution of decree. (16 W K IHand 10 
Bom 396 Ref.) Dtirga Prasad v Genda 

AWN 1889, 169 

Notes.— Ref 20 All 234. 

(IS) Jagirreven we— Attachment- How to 
toe realized— Coikctor-Pwn jab Land Reve- 
nue Act 1887. 

998. — 0 P 0 — S. 60 (==old s. 266j 

The mode prescribed in s. 14H of the Punjab 
Land Revenue Act, 1887, is the only manner in 
which assigned land revenue could be attachrd. 
It can only be realised tlirough the Collectcr, as 
the revenue thus attached is not a debt saleal le 
under s. 266. Nawato Atoduilah Rhan v. Kud- 
danMal, 4 PR 1894, Rev. 

(14) Execution of decree- Sanction of 
superior authority— Restiicti on attLChed 
to sale of land— Oudh, practice, 

999—0 PCS. 60=»S 166 0 PC 18H2-Sale 
of land- Act XVIH of 1876, Oudh f/aws a 20- Act 
IV of 1882-Transfer of Property Act sa. 88 k 89— 
Oudh, practice as regards sale of land in execution 
of decree in. 

Under the provisions of s. 20 Oudh Laws Act 
XVlII of 1876, in Oudh a decree or order passed 
under as.88 and 89 of the Transfer of Property 
Act XV of 1882 would be subject to the restriction 
attached to s. 266 of the Code of Civil Proce- 
dure and the sanction of the superior authority 
would be necessary for the sale of land in all 
cases of mortgage, A sale in pursuance of an or- 
der under s. 89 of Act IV of 1882 is a sale in exe- 
cution of decree. Syed Pida Hussain v Kail- 
asa* 3 0 C 1. 

Notes.— Ref 80 0 409. 

(18) Resulting trust— Expectancy. 

1000.— 0 P C S. 60 [«s. 266, Civ Pro Code, 
1882]. 

n C. C. 125 


CPC (iSC8) S.6C»<1£82> SMZyOontd. 

Resulting trust is not a mere expectancy or 
contingency under s. 266 [^'] of the Civ Pro Code. 
1882, Aiitoo V Ardeshir Byramji, 

1 Bom L R 803. 

(16), — Tranefev of right of succession to 
accrual Legality. 

1001. — O PCS 60=rold 8. 266«Tran8fer of 
Property Aci 1582 s. 6. 

Atta chmeiu in i xecution of a decjee cannot under 
s,266 (k) Civ Pro < ode ifiSi be made of a transfer of 
oran agiefinrnt tollaIJ^ft^ iightsof succeBsion 
in expectamj; hi i w isro* unenforceable as being 
coDtiaiy to piUio p» hey. Niz&m-Ud-din v 
Mussammat Jann^ t Bibi, 

58 PR 1894. 

(XI) Right to get profits in future years 
-Attichment. 

1002, ~t’ PCS GO. 1 90ft « 1 882 section 266. 
The decreed, oldci s i^ppi td for attachment 

of profits I hen dm* to their judgment-debtor from 
the Umbaidar as well as piofits which would 
accrue ata futuiedah. that in the profits 
ot future hanfV, I h» p dt,mcnt.debtor had only 
a posbibie rghr. lo gtt » aLaJc, and this possible 
right was mu liable to attachment having regard 
to the piovisiou of stcHon i 66 of the Code of 
Civil Pn utdnre. Shcr Singh v Sri Ram. 

4 MLTlO»&A L J !i?51.«=i908 W N 
101«30 AU 946. 

(18) Right to future maintenance, if an 
annuity is. 

1003-0 P 0 S.6i^('l908)«(1882 S. 266;— Annui- 
ty if attachable. 

An annuity given by will i, not aright to 
future maintenance within the 
of a. 266 of the t’cde acci can ho attached in exe- 
cution ol a decree.ilo OWN 1102 foot-note 1892 
Pol.) Gopal Lai Seal v F J Maraden. 

IOC WN1102. 
Notes:— Fol.- 10 0 W H 1103. 

1003A-CPC S.60=(I882 S.266)-Bxeoution 
of aecree-Attachment.of fhtnxe salary of private 
fiarvaui:. 


« 
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CPC (1908) S.60=ri882 S.266j -•Goncidt 

Where a decree holder applied on the ISfch 
Hovember il907 for attachment of the judgment 
debtor’s salary for November and the eeding 
months the judgment debtor being i lawyer’s 
clerk, helci that the unearned salaiy of a private 
aelvant in whole or in part was not liable to at- 
tachment in advance. 

Semhle . — Where a servant cannot sue his 
master for salary before it i^ arned such s'lLwy 
is not property nor even a d“bt p-^yable in futuie. 

( (1893 J 1 Q B 567 and 21 Mdd o93 Rtf; and fol; 

23 All 164 Dist ) Debi Prasad 

T Lewis. 6 A L J 227=S1 All 304=1 Ind 

Cas 186. 

(i») Execution of d«»cr. e— Attachment- 
Contingent right—Right cf pie emptot* un- 
der a conditional decree for pre emption. 
1004-C P C Ss. 60 (m)=«rS 266 of 1882 

Meld^ that the interest in the pre-empted pro- 
perty of a successful pre empioi v^^ho has not yet 
paid the pre-emptive price fixed by his decree is I 
an interest the attachment <>1 which is prohibit- 
ed by S. 266 (^), C.P.C. — Go^'akh Singh v. 

Sidh Gopal, (1906) AWN 69- 

3 A LJ 183=28 All 383. 
(20) Mortgagees not advancing the whole 
amount balance whether a d. bt — Attach- 
ment-Suit by purchaser— Cause of action. 
1005.-0 PCS 60= 8 2u6] — 

The unpaid portion ol a loan does not con- 
stitute a debt due by a mod >:agt^ io a moitgagor 
and could not be attached as such in execution 
of a simple money decree again 8t the mortgagor. 
The purchaser of such a debt nas no cause of 
action to bring a suit against the mortgagees. 
The South African Teriitorios Limited. (1898 
A 0 309 Ref. ) 

Phul Ghand v Chandmal ' 5 A L J 491. 

==1908 AWN 105=30 All 252. 

CPC (1908) s. 60 —Decree for money — 
Mortgage— decree, a decree for money. 

Sac 0 P C (1908) 0 21 r 53. Case No. (2630A) 
5 M L T 278. 

CP C(1908) S.62=(1882, S. 271). 

Notes. —This section corresponds with sec- 
tion 261 of the C P Code, 1882^ with some addi- 
tions and alterations. In the old section there 
were only two paras. The first para has been 
divided into two clauses. Clause [!] c«r#%onds 
with tl»e first pa’-t o{ tbe oW lection, aftd {tegite' 


P C {1908)-S.62=(1882 S.271) -Gondii 

[2j oonespopds with the latter part of the Old 
sootion with s-ome additions. Clause [3] corres- 
ponds the second paia of the old section 
v.ith S(/me change of words and phrases. 

This section has been emended by the inser- 
tion of the words ‘‘ unless such dicelling-home u 
in the 0 { eu^'aneij of the judgment-deUor and he 
/efu'ivs or in any way prevents access therfU.*' 

“ The Committee have inserted a new provi- 
eiun to authorise the breaking open of the outer- 
door of a 3 udgraent*debtoi’s house. They do 
not think that it would be s^ife to extend the 
operatiAii ot this provision to the house of a 
stranger ’’—Notes on Clauses by the Committee. 

CPC (1908) S. 63=(t882 S. 285) 

Notes. — ( lause 1 of this section is similar to 
section 286 Act XIY of 1882. Clause 2) is new, 
and has been addled to set at rest the conflicting 
decisions of the several High Courts, It has 
adopted the principle laid down in 12 Cal 383; 
23 Bom 88, P 95; and 22 Mad 295, and rendered 
moperatite the following decisions of the Allaha- 
bad High Court, f4All 359; 18 All 341; 26 All 
538 and 37 Ail 56] by layintr down that where 
the same property is under attachment by two 
Courts of different grades, a «al6 effected by the 
Court of a lower grade in execution of one of such 
decrees is not a nullity. 

C P C S 63 [1908] 

See cases tinder.— 

Payment into Court. 

CPC 1908 S. 63 — ^Decree-holder also 
judgment-debtor— Right to appeal. See CFO 
[1 908] S 47. Case No. 247 1 Ind Cas 78. 

CPC 1908 S 63 — Higher grade causing 
property to be put up for sale in execution. See 
CPC 1908. Case No. 660 HOC 41. 

C P CS 63, 1908=11882 S 285 

See i ases under— Sale in execution of decree 
-"lnvp,l|4 Jfpriflictfop, i 
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1006.--0 P 0 8 6S = IS82 S 285«.Attaah- 
ment by a superior and an inferior* Court— 
Jurisdiction of inferior Court — li regularity of sale 
— Sale by whom questionable. 

Where a property is attached both by an in- 
ferior and a superior Court, S 285, Civil Proce- 
dure Code, does not take away the jurisdiction 
of the inferior Court to deal with the property. 
Any proceeding by th^ inferior Court in contra- 
vention of that section would be an irregularity 
which would vitiate such proceedings only if 
there were notice of proceedings in the superior 
court. Further, the proceedings in the inferior 
Court can be questioned only hy thf paities to 
the two pioceedings and not by straugers.(25 Cal 
46; 22 Bom 88, followed; 7 Mad 47 distinguished.) 
Atiyandiyil v Lakshmi Aitima 9 M L J 1. 

1007.-.C PCS. 63 = 1882 s 285.Sale by Court of 
lower grade ot property atbsched by a Court of 
higher grade— Sale invalid, 

Where the same property is uuder attachment 
by two courts of different grid«s, a sah* effected 
by the court of the lower grade is a nullity, whe- 
ther such sale was effected in ignorance of the 
attachment imposed by the court of highhr grade 
or not, and consequently, a purchaser at such 
sale has no loov<i stamli to sue for a declaration 
that a subsequent sale held in persuance of the 
attachment imposed by the court of higher grade 
is not valid. (1904 A W N 95 foil ) Hat* Prasad 
V JaganLal. 1904 AWN 161=27 All 56 

Notes;— Diss: 34 Cal 836. 

1008— C P 0 Ss.63,73--[i882 Ss. 285,295] — 
Attachment before Judgmeiit— decree before sale 
by another Court— Rateable distribution of sale 
proceeds — Decree in Munsiff’s Court -Deciee in 
Subordinate Judge’s Court. 

When an attachment has been taken out by 
the plaintiff before judgment if a decree is subse- 
quently obtained in the suit the attachment al- 
ready effected becomes operative. 

Regard being had to the provisions of 
S. 285 and of s 296 of the Code 
of Civil Procedure, when a property 
attached in the Court of a Subordinate Judge is 
sold in an execution proceeding pending in t^ourt 
of ft Munsiffjthe Court of the Subordinate Judge 


CPC (1908)-S.63=Cl882,S.285)-<7ott<i 

is the only Court competent to determine any 
claim for rateable distribution of the assets reali- 
sed by the sale. 

After the Subordinate Judge had called for [as he 
had full authority to do J the record of the execu- 
^■lon ca«e from the file of the Munsiff,the latter had 
no power to distribiife the sale proceeds amongst 
the decree holders claiming rateable distribution 
in his Own Court. 

QucFre : — Whether the Subordinate Judge had 
authority to order the decree- holders to refund 
the sums drawn by them in accordance with the 
order of the Mnnsiff in excess of what was legi- 
timsttly due fo thein.(4 All 350 Ref.-) Bhagwan 
Chandra v Chandra Mala. 1 C L J 07 

=29 Cal 773. 

1009- C P C-S. 63 = [1882, S. ;2^5]. 

Where the me property has attached 
by two courts ot different grades, a sale effected 
by the cout t of 1 >wer grade is not the less in- 
vali<l, because it was effected in ignorance of the 
ati&chment impt sed b} the court of higher grade, 
(4 All 3">9 find 18 All 341 lol lowed. ) 

Chiranji Lai v Jawahir Mai 24 W N 95. 

=26 AH 538. 

1010- C P 08.63-0. 38, r. 11 = {'0 0 S.490) 

S: 63 [O G. S 285] . Attachment before judg- 
ment ct-^^ale by inferior court -Nullity 

--Wbeie the prope-tyib placed under attachment 
bcfoie judgment it is not necessary to re-attaoh 
it al ucr the passing ot the decree. 

Where property had been attached before judg- 
ment by tlic Subordinate Judge the decree being 
passed aftei waid^, and the property was sold in 
excf utinn of a Small Cause Court decree by the 
Munsif to whom that decree had been transferred, 
held that a re-attachment by the Subordinate 
Judge being urmcoessaiy thc^ Munsif had no juris- 
diction to se’l tho propt-rty pending attachment 
by a higher Court and the sale was a nullity, 
Durpti Bibi v Ham Rach Pal. 

6 ALJ703=*31A11527. 

P c Ss. 63, 73= f 1883 Secs 286,296] 
Bxecl^ou of decree simultaneously against aftme 
proper^— Rateable distribution. 
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Condition precedent to the applicability oi 
flection 295 of the Code of Oivil Procedure stated. 

Although a decree may be executed in more 
than one Court, a decree caouot be executed simul-; 
taneously against the same property in more 
than one Court. 

Ooart's power under sictiou 3S5 of the Code 
of Oivil Procedure stated. 

An appUcatioa for rateable distribution can- 
not be deemed to be an application for determina- 
tion of any claim toattacned property or of any 
objection to the abtachm 2 ut thereof. 

Section 285 of the 0od<=‘ of Civil Procedure is 
governed by Che immediately pre<'edmg section 
with wnich it muss be rea I, i >d ihii wor is “shall 
determine any cl fcim tlierct') and any objection 
to the attachmaat Share >1‘,” mean any claim or 
objftctiou of the sort which can be sum narily 
en<g[uired into and daoided i a execution pioceed- 
ings as provided in the immediately precedinic 
section or elsewhere in tnc Co ie, as in sections 
378 to 281. ( 13 Cal. d 13, 39 Gil. 773-1 C L J i^7 
fol.J .Ramjus Agarwala v Curu Chatan Sen. 
11 0 JL 5 C W W 

a Ind Cas 105. 

CPC S.64-(1882.S.278)’(1859,S.240J 

Notes—The section corresponds with sec- 
tion 376, C P Code, 1^83, with some addi 
tions and alterations. The word Hran&fer'^ 
has been substituted for the word 
^^alienation,^^ as the word transfer is more 
comprehensive and includes, sale, gift, mortgage 
Ac, The words “cf any interesi thereuC' have 
been added. By additions and alterations the 
flection has been made more concise. 

The explanation to this section has been add- 
ed in accordance with the principle laid down in 
Id^Bom 91, where it has been held that private 
alienation of property under attachment is void 
as against all claims enforceable under the decree, 
as well as against other creditors who apply for 
execution under s. 296, 0 P Code, 1882 (&, 73). 

Sec Oases under Attachment — Alienation 
during Attachment 

CPC (1908) S. 64— General principles of^ — 
Be-opening question already decided. See 0 P 
C (1908) S. tt7. Case Ho (79$), 9 C L 1 866. 


C.P.C. (1908)S.64=(1882,S,276) '•Oontd^ 

CPC (1908) S, 64— Mortgage of decree by 
decree holder— Attachment of decree on same 
date by df^cree holdder’a creditor— Subsequent 
attachment-Attachments by other creditors prio- 
rity. See 0 P 0 1908 s. 47. Case No (m) 

83 Mad429» 

CPC(t908) S. 64-Sce Attachment-Alie- 
nation during attachmen t. 

1012-0 P CS 64 (1908) =(1882 s. 276)— 
Bequest —Heirs — Consent — Alienation — 

To validate a bequest by a Mabomedan, of 
more than one-third of his property, to a stran- 
ger, the cou?f»at of the heirs required thereto by 
tue Mabomedan Law, need not be express; it 
may be sigaified oy conduct showing fixed and 
unequivocal intention. 

Such a consent, even if given after the 
property iq attached in execution of a decree 
against the heirs, does not amount to an alien- 
ation within the meaning of section 276 of the 
Civil Procedure Code. Daulatpam y Abdul 
Kayum. 4 Bom L R 182=26 Bom 497. 

1018—0 P C S 64 (1908) = 1882 s. 276— 
When not applicable — Prior mortgages — Dis- 
charge by mortgagor from money raised on a fresh 
mortgage — Execution sale— Priority of mortgage 
to sale — Intention— Charge, extinguishment of: 

S. 276, CPC does not render all alienations 
by the judgment-debtor void so as to confer a 
benefit on the judgment-creditor which he never 
had at the time of the attachment and which it 
was not intended be should have subsequent 
thereto, but only those which prejudicially affect 
the judgment-creditor. An attachment of pro- 
perty over which there is a mortgage subsisting 
affects only the equity of redemption. A pay- 
ment of the mortgage by a person claiming 
under the judgment -debtor or by the latter on 
behalf of that other with the intention of keep- 
ing alive the old mortgage does not enure for the 
benefit of the Execution-creditor just as a further 
advance or a subsequent mortgage in renewal 
of the prior mortgage will not affect him 
prejudicially under s* 276, 0 P 0. When an 
owner of an estate pays charges on the estate for 
which he is not personally liable, the question 
whether finch payment operates as an extinguish 


I 


199'^ DBS It’s CEI^T. CIVIL DIGEST 1811-1912. 1994 

CPC (1908; S.64=(1882 S. 276) -Gontd^ CPC (1908)-S.64=(1882,S.276)-6?«nW 


menl". of sucli chargfes or otherwise, depends 
upon the intention of the parties An intention 
to keep alive the prior charges will be presumed 
when it is for the benefit of the person paying. 
Payment by a Judgment-debtor of his own 
charges pending attachment fur the benefit of a 
person who bad advanced the money and under 
an agreement with him operates to keep alive 
such charges for the benefit of the person who 
has so advanced. Where a judgment-creditor, 
while the attachment on the equity of redemp- 
tion was pending, mortgaged his estate to pay off 
prior charges created before the attachment and 
out of the mortgage amount paid oli such charges 
and got a reconveyance from the holders of the 
prior charges and the re delivery of the tiile- 
deeds together with the documents creating the 
charges and delivered all such to the mortgagee 
in pursuance of an agreement with the latter 
who was to have the first charge on the property 
represented to be unincumbered; Beld^ that the 
judgment-creditor could not claim to have the 
benefit of this payment and a purchaser with 
notice of those facts in the execution sale could 
only take a title subject to the mortgage. 
Dinobundliu Shaw-Chowdhury v iagmaya 
Dasi 4 Bom L R 238=12 M L J 73»6 G 
WN 209=29 Cal 1^4 = 29 I A 9; P C. 

Notes.~Fol: ‘^9 Mad 37; 1 C L J 531; 2 C L J 
202,288. Ref: 36 Cal 193=5 O L J 611; 
33CalllBd = 10 C WN 1010=4 OLJ 
121;1M1 jT 18B; 7CLJ1; lOCLJ 
150. Pol: SOWN t>90. 

1014—0 P 0 S. 64 1908'^ 1882 s 276— 
Alienation of property after attachment, 

Where a party prosecuting a decree is com- 
pelled to take out another execution, his title 
should be presumed to date from the second at- 
tachment, A mortgage prior to that date is not 
void under S. 276. Kishen Lai v Charat Singh 

28 All 114. 

1014 A-C P 0 S 64=8. 276 1882— Sale of a 
decree— Attachment pending — Validity of. 

On the applicatirn of a decree holder the 
Munsif attached a decree of the Revenue Court in 
favor of the judgment-debtor, in the manner 
required by s, 27B of the Code of Civil Procedure 
aptd directed notice to be served on the judgment- 
debtor who was said to b@ in a certain jail The 


authorities of such jail returned such notice 
unserved, reporting that there was no such 
person in sneh jail. The decree-holder though 
informed ot the matter took no further steps and 
the Munsif in consequence on the 2 tth December 
1848 , ordered that the case should be 
stin.'k off the file of pending oases. In May, 
1879, the decree-holder sold his decree to R K /S'. 
Held that inasmuch as the order of the 24th 
December, 1878 declared in terms that no attach- 
ment had been perfected, the sale of the decree 
to E K S was not invalid and passed a good title. 
Rao Karan Singh v Baqar Ali Khan. 

1 W N 158. 

1015- C P 0 8 64, 1908 = 1882 s. 276-Ea8e. 
ment-Releas30f, after attachment. 

If an easement enjoyed by the dominant 
tenement is expressly released after the latter is 
attached under a decree, it is an alienation of a 
portion of that property within tne meaning of 
8 . 276, C P C and the transaction will be void. 
Krishna Dhcne Mitter v Nandaranee 
Daasee. 12 C W N 969=35 Cal 889. 

1016-0. p. 0. (1908; Ss. 64,73=(1882 ss.m, 
295)~“«^hall be void as against all claims enforce- 
abale und^r the att»chment.”~Claims of a creditor 
who has merely applied for rateable distribution. 

The words “shall be void as against all claims 
enforceable under the attachment” in section 276 
C P 0 cannot include the claims of a person who 
has not caused the property of the judgment- 
debtor to be attached, but has simply asked fora 
rateable shaie of the assets but include only the 
claim of the person who has obtained the attach- 
ment.Oonscquently where the attaching creditor’s 
claim fs satisfied by the purchaser the sale will b6 
valid as against all who have not attached but 
have merely applied to the court for rateable 
distribution, (7 All. 702. 15 Cal 771 followed. 16 
Bom. 91 not followed ) Manohar Das v Ram 
Autar Pandey 1903 AWN 92=25 All 481, 

Notes- Ref; 28 Mad 380* 15 M L J 202 

1017-0 P 0 (1908) S.64; 8.47 =(1882 Ss. 276 
244 cl. (c)-Representative— Parties, etc— Ijamdar 
of judgment-debtor is legal representative— 
Right of suit. 

(1) Au Ijaradar of a property of the judgment-* 
debtor is bis representative within the meaning 
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ol s. 214, C P 0. f2) A suit by a decree-holder 
against the i ndgment-debtor and his Ijaradai 
for a declaration that the ijars was null and void 
is not maintainable as that is a question which 
should be decided by the Court, executing the 
decree, All. 352, 16 All 286. 21 All 20; 24 Cal 
62 ref. to.) Mathewson v Gobardhan 

Tpibedi. 5 C W N 65 -28 Cal 492. 

Notes:-’Eef:17MLJ32i. 

1018—0 PCS. 64= S. 276— -Attachment, 
eliect of— Attachment does not effect equitable 
rights enforceable against the property on the 
date of the attachment. 

An attacbement of property under the Civil 
Procedure Code does not aSect subsisting equit- 
able rights which coul 1 he enforced against the 
property at the date of attachment. 

The plaintiff contracted with Ain August, 
1891, to take a mortgage of his property and ad- 
vanced money under the eontrpct, but took no 
registered instrument for the same. In September 
1891, the property was attached la execution of 
a decree against A. In December 189 i, the 
plaintiff took a registered mortgage-bond for the 
sum he had already advanced i a August. 1891. 

Eeldi that as the plaintiff had at the date of 
the attachment an enforceable contract in respect 
of the attached properly the rights enforceable 
under the attachment do not override his 
contract and that a purchaser of the attached 
property in exeoutiou takes itsub]ect to the 
plaintiff’s mortgage, although <he registered 
ipstrument was actually executed pending the 
attachment. 

Savithri Ammal v. Ramasami 

8M L J 266. 

1019—0 P 0 (1908) S. 64, 0. 21 r.85=C P C 
Ss. 276, 305-Ali6nation during attachment. 

S. 306 of the Civil Procedure Code is an 
enabling section, and qualifies the prohibition 
contained in S. 276.0a compliance with the 
conditions of that section, a private alienation 
notwithstanding S. 276, becomes absolute even 
against all claims enforceable ur der the attach- 
tpent. 

ShivHngappa v. Chanbasappa 8 Botn. 
L. R. 16 =30 Bom 337 = 1 M. If T 46. 

1020 0 F C Ss. 64; 73 (l£108)=C8s.276; aOSj— ■ 


CPC (1908) S.64=(1882.S.276)-Uonc?<i 

‘‘Assets realized in execution” meaning of- Attach- 
ment by judgment— creditor— Private sale by 
judgment-debtor-Subsequent order is for rateable 
distribution by other creditors — Payment into 
court by purchaser. 

S. 296, CPC should be construed strictly 
as against judgmCnt-creditors who claim rateabla 
distribution under the section. The words 
“wherever assets arc realized by sale or otherwis* 
in execution of a decree” do not mean simply 
“where assets are realized for the purposes of satis- 
fying a decree. ” “ In execution ” in S. 296, 0 P 
C., means by execution, viz., by some process of 
Court. Where a judgment- debtor effects a pri- 
vate sale of property attached by his judgment- 
creditor and the purchaser pays the amount of 
the attaching creditor’s decr#»e into Court, thi 
money sn piid is not “ assets realized in execu- 
tion” Vibudha Priya Thifthasami v. Ytisuf 
SaMb. 

(1905) 15 M L. J 02=28 Mad. 880. 

CPC (1908 ) s. 64— Fixing of the copy of 
the order and another to be sent. 

Sec C P 0(1908) 0 21 r 46(2)Case No. (2516) 
9 C W N 693. 

C PC (1908) S. 65=(1882. S.316). 

Notes;— This section with its additions and 
alipralions corresponds with the latter part of sec- 
tion 316 of the old Code. The first part of s. 316 
is to be found in Or XXI, r 94. Under the pre- 
sent section the property shall vest in the pur- 
chaser on the date of the sale and not from the time 
when the sale is confirmed. The language of 
section 316 of the old Code was to the following 
effect. The title to the property sold shall 'oest 
m the purchaser from the date of such certijieaU 
and not before f In consequence of the ambiguity 
in the language of s. 316 th»re was some divejr^ity 
of judicial opiniops. 
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1 Protected interest— Par putni””Mort- 
.gage 1021 

B Certificate of sale granted — Deter- 
mines date of vesting of property 
sold. 1022 

3 Time from which the auction purcha* 

‘ ser’s title accrues 1023 

4 Reversal of Sale, effect of 1024-1026. 

5 Pate of confirmation of sale— -Starting 

of limitation for execution 1026- 
J029 

H 6 Effect of attachment after sale — Plac- 

j ing attaching creditor in position of 

decree-holder — Confirmation of sale 
1030 

7 Sale not affected by the grant of a 
sale certificate to the auction purcha- 
ser 1031 

See also Cases under:— 

(1) Registration Act 1877 S. 17. 

(2) Sale in execution of decree — Purcha- 
sers, title of —certificates of sale. 

(3) Sale in execution of decree— Invalid 
sales — Decrees barred by limitation, 

CPCS. 65(1908)-S. 316 (1882). Sec 
Oases under — 0 P 0 (P08) S. 47. 

CPC (1908) S. 65. — Defence if barred — 
Sale certificate no obstacle. Sec C PC (1908) 

S 47. Case Ko (597) 9 C L J 464*. 

CPC (1908) S 65 -Appeal— Question rela- 
ting to execution — Order refusing to grant a cer- 
T tificate— No appeal— No revision. iSec CPC 

(1908) S. 47. Case No. [639] . 7 C L J 436. 

(IJ Protected interest— Darputni— Mort- 
gage. 

1 1021— G P C S. 65 (1908). 

A mortgage of a darputni is not a protected 
interest within S. 160 (g) of the liengal Tenancy 
, I Act. Akkoy Kumar Soor v Bcjoy Chatid 

I Mohatap. 29 Cal 813. 

(2) Certificate of sale granted—Dctcrmi- 
nes date of vesting of property sold. 

1022—0 PCS. 66 (1908). 

A certificate of sale, granted under B. 316 of 
the Civil Procedure Code, 1888, ip not conclusive 

1 f^filboit^e^Joperty so)4. So f#r m ffee 


I 

CPC (1908) S.65=(1882, Sm)-Contd 

parties to the suit and those claiming through or 
under them, the certificate as de<errainative as to 
the date from which the property sold actually 
vests in the puicha'?aT. The property sold is what 
is deseribed in the proclamation of sale. 

Balwant v Hirachand. 5 Bom L R‘217« 

27 Bom 334. 

1 

(3) Time from which the auction purcha- 
ser’s title accrues. 

1023- C PCS. 66, 0 21 r 94 =(1882 S. 316) 

— Execution of decree— Sale in execution. 

When immoveable property is sold in execu- 
tion of a decree, the title of tJie auction purchaser | 

to mesne profits or possession does not accrue un- 
til the sale certificate has been obtained. (1887 A 
WN 217 and 15 Oal 646 foil.) I 

Amir Kazim v Darbari Mai. 1902 AWN 145 

= 24 All 476. I 

i 

Notes:— Ref; 7 CL Jl. 

r 

(4) Reversale of Decree— Effect of. 

1024-1025-C PCS. 65 = h 316 of 1882. 

Under this section the property sold 
vests in the purchaser after the sale becomes ab- r 

solute. A sale becomes absolute after applications 
to set aside the sale are disallowed ( Vide Or XXI 
r 92). A sale certificate will be granted after the 
sale becomes absolute (T7<^e Or XXI, r 94). It is * 

therefoie clear that if the decree under which the 
sale takes place is reversed at any time before a 
sale certificate is granted to the purchaser, the J 

title of the auction-purchaser do^s not become I 

absolute. Ram Sukh v Ram Sahai. I 

29 All 591: 4 A L J 485: AWN (1907)198. I 

(5) Date of confirmation of salc—Stapting 
of limitation for execution. 

1026-1029-0. P. 0. S. 65, 0 21 rr 94. 91=' 

(1882 ss. 316, 318)— Limitation Act (XV of 1887) 

Art 178. 

8. 316 of the Civil Procedtfre Code provides 
that the certificate of sale ip to bes-irtbe d^tcof { 
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the confirmation of sale and it must be deemed 
to hare been granted on the date which it bears. 
Although the grant of a certificate is necessary to 
an application under S. 318, such an application 
will be barred by limitation under article 178 
of the Limitation Act if not made within 
three years of the date which the certificate bears 
that is the date of the confirmation of sale. Dis 
senting judgment of Kemhall J in. (3 Bom 433 
Fob 17 Bom 288, Diss: A W N (188.^) 262 Eef:) 
Ranjit Singh v Baldeo Singh. 5 A L J 516 
*(1908) AW N 162*30 All 390. 

(6) Effect of attachment after salc Placing 
attaching creditor in position of decree* 
holder— Confirmation of sale. 

1030— 0 P 0— S. 65*a. 316— Attachment of 
decree after sale in execution thereof but before 
confirmation— Bight of attaching creditor to have 
sale confirmed. 

When a person who had obtained a decree pur- 
chased immoveable property at an auction-sale 
held in execution of the <5ame, but before the sale 
was confirmed and satisfaction of the decree en- 
tered in the record, the decree was attached by a 
judgment-creditor of the decree- holder, Held — 
That the effect of the attachment was to place 
the attaching creditor in the position of the de- 
cree-holder so as to entitle him to have the sale 
confirmed under sec. 316, CPC, and to take out a 
certificate of sale. Boliepia Rudrani Kot*!* y 
Ram Penap Mull. 11 C W N 158. 

{ 7 ) Sale not affected by the grant of a 
sale certificate to the auction purchaser. 

1031- C PCS. 66 *(1882 S. 316). 

If a parly to a suit is not put out of Court by 
S. 244 of the Code of Civil Procedure he is not 
affected by the grant of a sale certificate to the 
auction purchaser under S» 316 of the Code. 
Chandramoni Saha v HalijennessaBibi. 

(1908)9CLJ464. 

C P C s. 65— Limitation was not applicable 
to application for the ground of a certificate 
tinder s. 316 of the C P 0. ^ 

See C P 0 0 21 r 94 Case No. 2702. 

3 W N 262. 

C P C s. 65 — Certificate of sale— Applica- 
JiioD for. 

See 0 P C 0 21 r 94 Case No. 2710, 

13 Bom 670. 

C P C s. 65* Certificate to a purchaser. 

See 0 P 0 0 21 r 94 Case No. 2699. 

1887 P J 180. i 


C P C(1S08)S. 66=(1882, S. 317) 

Notes:— This section has been made wider 
than sec 317 of the old Code. The language of the 
old section was that no suit shall be maintained 
against certified pur chaser, But in the pre- 

sent Code the t( blowing words have been substi- 
tuted for the expression “certified purchaser,” riz,, 
^'against any perso/i claiming title under a pur- 
chase certified hg the Couit in such manner as may 
he jir escribed'' The above change has been intro- 
duced to set at rest the following conflicting deci- 
sions, viz , 14 M 1 A 496; ll All 196; 26 Cal 960; 
SOWN 657; 5 0 W N 341; 21 Mad 7. In these 
cases it was held that the expression '‘certijied 
means only the person who buys at 
the sale and obtains a ceitificate and does not 
include a person claiming through or under him, 
such as his heirs, representatives, assignees or mort- 
gagees, &c. But according to the language of 
the present section, the expression ^certified pur- 
chaser' includes the person who stands in the 
shoes of the Court purchaser. The Bombay High 
Court in 31 Bom 61: 8 Bom L R 873 has adopted 
the law as laid down in the present section. 
The rulings quoted above have been rendered 
inoperative by the change above leferred to. 

Another change introduced in this section is 
by the addition of the woids “u/* to mterfe^^e with 
f tie right of a third person to proceed against that 
proper\ij^ though ostensibly hold to the certified 
purchaser^ on the ground that it is liable to satisfy 
a claim of sneh third person against the real 
owner." The above change has been introduced 
in accoidance with the principk‘s laid down in 
12 Cal 201; 21 Cal 619 and 18 All 461. 
In these cases it has Vmi held that section 317, 0 
P Code, 1882 (s. 66) coutcmplatfs a case between 
the certified purchaser and the beneficial owner 
and not a suit by a creditor of snch person in 
which the creditor seeks to establish that the 
purchase was in reality made by his debtor and 
that the certified purchaser is only a benamidar 
of the debtor. There cannot be any doubt that 
if a creditor of a real owner of a property brings 
a suit for a declaration that it belongs to his debt- 
or and not to the certified benami purchaser, it 
would not be precluded by this section The sec- 
tion is intended to prevent and not to promote 
fraud. 

CFC~S.66. 

Sec Mortgage— General. 


Si^L Ji84 
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,C.P.C.(1908)-S. 66=(i882.S.3i7) I 

C P C-S. 66-1H82 S. 317. 

See Cases tindiei’:— 

(1) Benami Transaction — Certified Par- 
chasers— Cml Procedure Oode,s. 317 

(2) C P C (1908) a. 41 , 

1032.— C PCS, 66=(1882 s. 817) object of - 
Plea that purchase was made on behalf of family 
— ^Whether section applies. 

The object of s. 317 CP C 1^?82 is to check 
benami purchases. That section has no applica- 
tion to a case where the purchase was made in 
the name of one of the members of a Hindu fa- 
mily and it is alleged that he made the purchase 
on behalf of the family. Harisingh v Sher- 
Singh. 6 A L J m=r 31 All 282= 

2 Ind CftS 210. 

lOSS-C PCS. 66 = ri 882 S. 317)-Cerlified 
purch aser — I nterpretation . 

The words “certified purchaser” in s, 317 of 
Civil Procedure Code, include the peison standing 
in the shoes of the Court purchaser (8Mad 511 ; 21 
All 196; 26 Cal 950; U M I A ^96 Ref;) Hari 
V Ramchandfa 8 Bom LR 873= 

31 Bom 61. 

1084-0 PC-S. 66 = (1882 S.317)-Smt against 
certified purchaser held barred — Certified pur- 
chaser suing for profits — Defence not barred. 

G- purchased some land in the name of B at a 
sale in execution of a decree against himself and 
remained in possession. After some time be brought 
a suit for a declaration that B was his bena- 
midar. That suit was dismissed as barred by s, 
317 of the Civ, Pro. Code, B thereupon brought 
this suit for his share of profits, G pleaded 
that B was not the owner but was bis henamidar. 

Ghazi-tid diii v Bisbeti Dial. 2 A L J tit - 
1905 AWN 39=27 All 443. 

1035—0 PCS. 36= (1882 s. 317)— Joint de- 
cree- Purchaser at sale in executionby onedeoree- 
),older— Suit for declaration that property pur- 
chased was joint. 

In execution of a joint decree on a mortgage 
one of the decree-holders obtained leave to bid at 
the auction sale and purchased the mortgaged 
ptbperty for the exact amount of the decree naraily 
the mOJ^l^gage debt, interest and costs. Satisfac- 
t%)E gf the decree was entered up and the pur- 
chaser took possession of the property. 

Uac. 126 


CPC (1908) S.66 =i18S2,S.3i7hCon/d 

that S. 317 did not preclude the other joint decree- 
holder from suing for a declaration that the pro- 
perty so purchased was the joint property of him- 
self and the actual purchaser. (12 B L R 317 ref. 
to). Aehhaibap Dube v Taps si Dube 

1907 AWN 166=29 All 557. 

1036— C PCS. 66 = (1882 s. 317)— Certified 
purchaser at execution sale— Declaratory suit-Be- 
namidar. 

The kind of suit, that s 317, C. P. Code forbids, 
iff one which cannot possibly succeed unless the 
purchaser at an execution sale is made party, and 
which, on his being made party can succeed only 
on proof that heisa benamidar for another person. 
To a suit which is not one to obtain a declaration 
the second clause of s. 317 Civil Procedure Code 
does not apply. Khuda Bukbsh v Aziz Alam 
1 A L J 647 = 1904 AWN 226 = 
27 All 194. 

Notes:— Compare the new s. 65 cl. 2. 

1037 — 0 PCS. 66=0 PCs. 317 — Execution 
purchafter— Purchas(' in stranger’s name— Suit 
by a co-parcener of the execution purchaser. 

Under s. 317, C P C, it is not competent to a 
person to maintain a suit against a certified pur- 
chaser on the ground that the purchase was made 
on his behalf or on behalf of any other person 
through whom he claims. But it is open to the 
j co-parcener of the real purchaser (who does not 
claim through him J to prove that the purchase 
made in the name of the certified purchaser was 
really made on behalf of the family to which he 
belongs and maintain a suit for the recovery of 
what, on that footing, may belong to him. (19 W 
R 3J6; 6 Mad 135, and 20 Mad 349, followed, and 
16 Mad 290 referred to). Krishna Aiyan v 
Raghavaiyan. 9 M L J 298. 

1038 — 0 PCS. 66 =("1882 s. 317)-Benami. 

A mortgagee of the beneficial owner for 
whom a benami purchase has been made is bar- 
red from suing the benamidar on the mortgage 
by s 317 Code of Civil Procedure. Ram Narain 
V Mohonia, 1903 W N 198= 

26 All 82. 

1039 — 0 P C 66 (=Civ Pro Code 1882. s. 

3 *7)— Execution of decree-.- Certified purchaser 
buying benami. 

in execution of a decree against the judgment- 
debtor, a certain bouse was sold and was pur- 
ebred by the plainti|f wbopbtaipedthpcerti^cate 




■ 
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of sale but failed to obtain the actna] possession 
of tbe house. He bT ought a suit f< t possession 
of the house against the judgment-debtor who 
urged that tlie hou<^e was puichased by her at the 
auction in the name of th< ph^iritiff. Beldy that 
s. 317 of the Civ Pro. Ccxie, bhoi Id be construed 
literally aid applifU strirfiy nrd blw ula not be 
applied so as to assFt the cemfied pirchafafr to 
enforce his claim against tt ^ l if} eHy in posses- 
sion by jeheiiiig Lim fum the nectssitj ol show- j 
iDg the justice of his claim or excluding ing^uiiy 
as to its iraudulent chart tt< i 

Raza HLsani y Iddsr Fatima 3 0 C 229 

Notea-llef : 8 0 0 306. 

104*0—0 PCS. 6*>t=^S 3 17- Transfer of title 

by benami certified purchasi r —See 

28 Cal 372 at 881. 

1041-U P C S. 66 ( 1108 )=( 1882 s. 
317)— No bar— -Purchase for plaintifi- Certified 
purchaser admitting plaint ill’s tttk -Defendants 
claiming under independud title— ‘‘Suit against 
certified pui chaser etc.” 

Where there is no contest between the plain- 
tiff and the certified puichast r, snd the defendants 
other than the certified purcl Pbtv claim under an 
mdepfindent title, s. Sb does n( t Ur the fcuit of 
the plaintiff claiming lie pioptity on tl e ground 
that the pui chase is bt i ami lor him. In such a 
case there is no ^‘suil uiaiubt the cerufied pur- 
chaser on the giound that tht purchase was made 
on behalf of another peison” wifhin the meaning 
of s. 317 C. P C. Ramslinga Chetty v 

Pachaiappa Mudaly. 13 M L J 854. 

C. P. C. S. 67=S.327 of 1882. 

1042-0 P C Ss. 67, 116 = 0 P 0 Ss 327, 622— 
Validity of rules published with Punjab Govern- 
ment Notification No. 12St7 B, dated 10th Sep- 
tember 3886— Sale in executic n without sanction 
required by rules— Such sale void ab initio— Chief 
Court’s power to set aside void sale on revision, 

Beld, that the rules relating to sales of land in 
r execution of decree Tn'=»de in modification of former 
rules on the subject the Local Goven imnt and 
published in the Local Ga^. tie order Notification 
No.1297 S,d'ited lOLh Beptember 1886, were within 
the competence of the Local Government to make, 
with the previous sanction of the Governor-Geue- 


CPC <lS08;S.67-riB82,S.327)-Co»«d 

ral in Council, and must therefore be held to be 
irtra iiies ot the provisions of s, 327 of Act XIV 
of 1882. 

Eeld further, that a sale in execution of decree 
of land paying revenue to Government, made and 
confirmed witbdit the sanction required by the 
sht'it lukshfAirg lern previously obtained, ia 
vcid ab initio and may be set aside by the Chief 
Court under the powirs ccnferied by s. 622 of 
the Code of Civil Procedure. Tara Cbazid y. 
AlaBakfih. 95 PE 1888. 

1043—0 P 0 S. 6 / «S. S27 of 1882— Sale in 
execution — Sanction of Commissioner. 

The special rule, which was in force under the 
2nd clause of s. 327 of the Code of 1882, having be- 
come inoperative, as that section was not re-enaot- 
ed in the Code of 1908, the sanction of the Commis- 
sioner of the Division is no longer required as a 
condition precedent to the sale in execution of de- 
cree of land applied to agricultural or pastoral 
purposes. Girdbari Ram v Mehr Sban 

4PR1910. 

CPC Ss.68. 70, 71 C1908)=1882 s.320 

1 Effect of the rules framed by t!i« 
local Government under this sec- 
tion 1044- J 045 

2 Execution of decree— Transfer to 
Collectcr- Sale of anscestral l>4nd 
1046-~1048. 

3 Suit for confirmation of sale held by 
the Collector, and period of limita* 
tion for such a suit 1049—1050 

4 Appeal against orders of Collector 
under this and the following sec- 
tions 1051-1053 

5 Miscellaneous Cases 1054—1057 


1 Effect of rules framed by local govern- 
ment under this section. 

1 Buie 16 of Rules und^r this section 

18 always retrospective 1044 

2 Notification No. 67 J of lS80--Smle— 

Rule by tbeiLocal Government would 
not apply 1046 
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•-Gontd^ 

2£xectittoa of decree— Transfcp to Col- 
lectOJ?— Sale of ancestral land. 

1 Executioii of decree Property to be 
sold anacetral in part only— Transfer to 
Collector ( Local Grovernment, Notifi- 
cation No. 671 of Aug 31. 1880 ). 1046 

2 Ansceatral Property —Execution of de- 
cree — Property taken under manage- 
ment of tbe Collector — Disabilities of 
proprietor pending terms of manage- 
ment. 1047 

3 Sale of anscestral property — Rules fra- 
med by local Government— Application 
under r.l7 (XIII A) 1048 

(3) Suit for confirmation of sale held 
by the Collector and period of limi- 
tation for such a suit 

1 Suit to confirm a sale — Powers of Assis- 
tant Collector to set aside his order — 
Irregularity in sale. 1049 

2 Execution of decree— Civ. Pro. Code s. 
320 et seq — Sale held by Collector, but 
afterwards set aside— Suit by auction - 
purchaser to have sale confirmed. 1 050 

(4) Appeal against orders of Collector 
under this and the following sec- 
tions. 

1 Appeal to the High Court — Execution 
of decree— Transfer to the Collector 
under — Land Revenue Code. 1061 

2 Execution proceedings transferred to 
Collector — An order made bys Collector 
— Revision or appeal against— To whom 
lies— Relation between Collector and 
Civil Courts in such cases pointed out 
1052 

3 Decree-Execution- Application by an- 
other decree-holder for rat-=‘ahlfe distri- 
bution — Proceedings transferred to the 
Collector— Sale of property by Collec- 
tor — Refusal to set aside the sale — 
Appeal— Confirmed sale can be set 
aside. 1053 

(5; Miscellaneous Cases. 

1 Proceedings in execution by Collector 

r / 1054 

2 Intervention of Collector — Absence 

of detailed scheme — Sanction of Civil 
Court. 1065 I 


c P C(19a3;Ss 68, 70. 71=(1832,S.320) • 

«‘(Jontd, 

3 Talakdiiri Settlement ofEoer setting 
a scheme in execution of deci ee-Action 
taken under the soheme-Oonsent of 
the Taluk lari Settlement officer presu- 
med to be given to the arrangement— 
Presumption. 1056 

4 Suffering pro(jeedmgs to go on is no 
estoppel. 1057 

Sea also cases under— 

(1) C PC (1908) Schedule III 

(2) Collector. 

(3) Rules mide under Acts. 

(4) Ex'^cution of Oeeree-Transfer of 
Decree f *r Execution and Power 
of Court etc. 

CPC (1908) S. 68— Private— purchaser. 

Sec C P 0 (1908) S. 47 Case No. 301 

26 All 101 

CPC (1908) S. 68 — Decree — Execution- 
Application by another decree-holder under s. 
295 for rateable di8tribu<-ion — Proceedings trans- 
ferred to th=» C )U^cfcor — Sale by Collector — Re- 
fusal to set asile sib. See CPC (1908) S. 47. 
Case No. 53d. 31 Bom 207. 

C P C S. 68 [1908] —Execution transferred 
to Oollector-Pnvpte sale 'Subsequent sale held by 
Collector— Remedy of purchasers at private sale. 

Sec C P C [1908] S 4?. Case No 79i 

26 All 101. 

CPC [190^] S. 68 -Finality of decision 
of executing Oouit as to property being non- 
ancestral. Sec C P u [ 90oJ S, 47. Case No 798 

28 All 273 

CPCSs. 68,70 <Sc71. 

Sec Attachment — Subjects of attachment. 

1 EFFECT OF RULES FRAMED BY 
LOCAL GOVERNMENT UNDER 
TflIS SECTION. 

(1) Rule 16 of the rules under this section 
is alwsiys retrospective. 

101*4-0 P O Ss. 68, 70, 7l=sS. 320 

Rule 16 of fhe rules pnblisheiby Government 
on 16th January 18. >0 un ier the section is retro- 
I spective and apply to sale h'="ld before as wall as 
after the passing of the tule, as alterations in 




2007 DBSAI’S CENT. CIVIL DIGEST 1811-1912. 2008 


C P C(190^) S.6a 70, 71 =(1882.5.320) 

-Gontd. 

(1) Effect of rules framed by Local Govern- 

ment under this section -^Conoid, 

the form of procedure are always letrospecfcive 
unless there be some strong reason against it. 
Shah Jasraj v Chudasma Vakhatsang. 

1891 P J 294#. 

(2) Notification No 671 of 1880 —Rule 671 
of 1880— Sale on the 1880— Rule by the 

Local Government would not apply 

1045. -C P 0 S 68 (=0 P C 1877, S 820) 
Judicial Civil Department, dated the 30th 

August, 1880- Withefficct from 1st October, 1880— 
In the ease of in order of sale passed on the 11th 
Septembn’ 1880, the Rales prescribed by the 
Local Government would not apply. Gur 

Charn v* Gobind Prasad AWN 1882, 12. 

2. EKBGUXION OF DECREE -TRANSFER 
TO COLLECTOR -S^LE OF ANCESTRAL 
LAND. 

(1) Execution of decree -Property to be 
sold ancestral in part only— Transfer of 
Collector -(Local Government notification 
No 671 of August 31 (1880) 

1046. -C P 0 bs, <58, 70, 71 =(1882 S. 320).- 
EeU^ that, where the Civil Court is satisfied 

that the land, which is ordered to be sold or any 
portion of it is anceatial, it should transfer the 
decree for execution to the Collector so far as 
regards ancestral land only. Ahmad Ghaus 
Khan v Sri Bahadur Sahu Lalta Pershad. 
A W N ( 1906 ), 143=3 A L J 422 = 
28 All 631 

(2) Ancestral property- Execution of dc- 
^j»ge„..ppopcrty taken under management 
of the Collector— Disabilities of proprietor 
pending term of management. 

1047 -C P 0 Ss, 68, 71, =(1882 S, 320).— 

In pursuance of the powers conferred upon 
him by rules framed by government under S, 
320 of the Code of Civil Procedure, the Collector 
sanctioned a lease of certain zammdari property 
of the 3udgment-debtor for a period of seventeen 
years, the lease being executed in the name of 
the judgment-debtor, but with the permission of 
the Collector 

that the disabilities imposed by th^fitst 


CPC (1908) S.63’ 70, 7i=d882,S.320) 

’-Oontd^ 

(2) Execution of decree— Transfer to Col- 
lector-Sale of ancestral lo^Vid-^Gmcld . 

paragraph of 8. 325 A of the Code afieoted the 
judgmmt debtor dm mg the pendency of such 
base; aad 8emble,that such disabilities continued, 
so long as any o£ the d^^bts, for the satisfaction 
of which the judgment-debtor’s property was 
taken under management by the Collector, 
remained unpaid. Ganga Prasad v Ganga 
BakhshSingh AWN (1907), 112= 

29 All 415. 

(3) Sale of ancestral property— Rules fra- 
i medby local Government— Application 

under Rule 17 (XIII A): 

1048-0 PCS. 320 (Ss. 68,70, 71 N. 0.)— On® 
of sev(^ral co-owners of ancestral property which 
had been sold by the Collector under the rules 
framed by the Local Government under S 3^0 of 
the Code of Civil Pro(*edure applied under Rule 
I / (XU) to have the sale set aside upon the 
ground of material irregularities in the conduct 
of the sale causing substantial loss. Another of 
such eo-owners, whilst the first application was 
pending applied under Buie 17 (Xlll-A) to have 
the sale set aside making at the same time the 
n^cassiry payments into Court required by the 
rule HeldthoX upon the presentation of the 
latter application under Rule 17 (Xlll A ) the 
Collector was hound to set aside the sale and 
was m no way precluded from so doing by the 
existence of the former application under Rule 
17 (XII) [23 Cal 686 and 29 Cal I ref. to]. 
Tulsiram v. Izzat AH. 1908 AWN 77= 
5 A L J 253=80 All 192. 
(3) SUIT FOR CONFIRMATION OF SALE 
HELD BY THE COLLECTOR & PERIOD OF 
LIMITATION FOR SUCH A SUIT. 

(1) Suit to confirm a sale— Powers of 
Assistant Collector to set aside Ms order 
—Irregularity in sale 

1049-C P C Ss 68, 70, 71 = ( 1882 S. 320 J. 
It IS the duty of a Judge to set aside an order, 
which he would not have passed had he /been 
informed of the true state of affairs. Where an 
Assistant Oolletor was asked by a person, who 
alleged himseh to be a decree-holder, to postpone 
a sale and did postpone it and a few hohrs latter 
on being informed that the applicant was not 
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^Contd, 

(3) Suit for confirmation of sale lield “by 
the collector Sc period of limitation for 
such a suit— Concld. ^ 

entitled to make the application, «iet aside his 
former order and held the sale. Held, that he was 
justified in setting aside his former order and 
the sale was not illegal merely for that reason. 

WazirAli V. Janki Prasad. 3 AL J 458== 
AWN (1906)183 -28 All 671. 

(2) Execution of decree— S. 320 et seq;— 
Sale held by Collector, but afterwards set 
aside— Suit by auction-purchaser to have 
sale confirmed. 

1050-C PCS 68(1908), Art 14= Civil Pro. 
Code g. 320 et seq. 

In execution of a decree which had been 
transferred to the Collector for execution under 
the provisions of s. 320 of Code of Civil Pro- 
cedure, certain immoveable property was sold by 
auction on the 22nd of September 1891. But the 
judgment-debtors applied to the Collector to 
have the sale set aside, and on the 30 th of October 
1891 the Collector set aside the sale and ordered a 
fresh proclamation of sale to be issued. The order of 
the Collector setting aside the sale was on appeal 
confirmed by the Commissioner on the 4th of May 
1892. After the setting aside of the sale the Judg- 
ment-debtors on the Hth of December 1891, with 
the permission of the Collector, mortgaged the 
bulk of the property. The mortgage money was 
paid into Court m discharge of the decree, and 
the satisfaction of the decree was entered up, and 
on the 21sfc December 1891 the exeeu turn case 
was struck off on the 12tih of September 1894, the 
auction-purchaser, who after the sale had been 
set aside, had withdrawn the purchase-money 
paid' in “by her, brought a suit to have the sale in 
her favour confirmed Held, that ina«imuoh as 
the Plaintiffs claim involved the setting aside of 
the Collector’s order of the 30th October 1891 by 
which the sale to the plaintiff had been set aside, 
the suit was barred by li’^nitation, having regaid 
to Art 14 of the Second schedule to Act XV ot 1S77) 
(25 Bom 337 and 2i All 16S ref to, 3 Mad 82) held 
not to be of effect since the Ruling of the Privy 
Council m (25 Bom 337 and 25 Cal 179 distingui- 
shed). Raghutiatb Pi^asad v Kaaiz Rasul 
1902 AWN 116 =24^ All 467. 


4 APPEAL AGAINST ORDERS OF COL- 
LECTOR UNDER THIS & THE FOLLOW^- 
ING SECTIONS. 

(1) Appeal to the High Court— Execution of 
decree— Transfer of the Collector under 
Land Revenue Code* 

1051— 0. P, 0. Ss. 68, 70,-71 (Bombay Act V 
of 1879), S. 320. 

No appeal lies to the High Court f^om an 
order passed by the Collector in an execution 
proceeding transferred to him under S. 320 Civil 
Procedure Code. 

Under S 320. Civil Procedure Code, and S, 101 
of the Land Revenue Code, the Revenue Commit- 
sioner or the Government are vested with the ap- 
pellate power in respect of such orders. 

Mancherji v Thakurdas. 7 Bom L R 682. 

(2) Execution proceedings transferred i6 
collector— Order made by Collector— Revi- 
sion or appeal against— To whom Hes-Relt- 

tion between Collector and Civil Courts' 
such cases pointed out. 

1052— 0. P. 0. Ss. 68, 70, 71 =» (1882 S.320)— 
An order made by Collector in such proceedings, 

that, against an order made by the Collec- 
tor in execution* proceedings tiansf erred to him 
by the Civil Court under the rules framed under 
S. 320, CPC 1882 (Ss. 68-71, 0 P 0 1908), a 
revision or appeal lies only to the Chief Commis- 
sioner to whom the Collector is subordinate. 

So far as the Central Provinces are concern- 
ed, the proper principles regulating the relations 
between the Collector and the Civil Court from 
which execution of a decree has been transferred 
to him, whether under S. 320 of Act XI V of 1882 
or Ss 68-71 of Act V of 1908, would seem to be, 
—(1) that the Civil Court is precluded from in- 
terfering in any matter declared to be within the 
Collector’s jurisdiction, but that it is not divested 
of its ordinary 3 un 8 diction in regard to other 
matters, merely because the decree has been 
, transferred to the Collector, and. 

(2) that a civil suit will lie with respect ta 
every order of the Collector, upon which, if it had 
been made by the Civil Court (acting within its 
jurisdiction) an action could have been maintain- 
ed; but not otherwise* (11 Q P^L R 4^ SiAil 
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(4) Appeals agaii^st ordei^s of coUector 
under this Sc the following; scctions-CowcZi. 
654; IS All 437; SO All 379; 26 All 101 and 18 Cal 
4S1. Bef:). Htrdeo v Ml Narbadi. 

5 N L R 121.-3 Ind. Cas, 572. 
(3) Dcerce— Execution— —Application by 
another decree-holder for rateable distri- 
bution— Execution proceedings tranafcr- 
red to the Collector— Sale of properfy by 
Collector-Refusal to set aside the sale- Ap- 
peal— Confirmed sale can be set aside. 

1053— a P. c. S. 68, S. 47; 0, 21, r. 89; Sa. 
73, 70, 71 =( 1882 as, 320,244, 310 A, 195 ). 

Held, (1) that an appeal would lie from an 
order under S. 310 A of the Code, where the case 
fell under S. 244 (c) of the Code, 23 Bom 418, 
^ualided), 

(2) that the Code conferred no power on the 
Collector to set aside a sale under S. 301 A nor 
was there any rule vesting that power in the 
Collector. The power to act under S. 310A con- 
tinued in the Court, notwithstanding the transfer 
0 # execution to the Collector; 

that there was nothing in 8. 310A which 
precluded the Court from setting aside a sale, 
merely because it had been confirmed; 

(4) that it is not incumbent upon the judgment 
-debtor to deposit in Court anything except that, 
i for which S. 310A has made provision. Pits 
Moti V Chunilal Hayakchand. 9 Bom L R 
15—31 Bom 207. 
5 MISCELLANEOUS CASES. 

(1) Pifocesdings in execution by Collector. 

1054- 1056— C P 0 ( 1908 ) S. 68—0. 21, r. 
89; 88. 70, 71 =(1882— Ss. 320, 310-A, ). 

The general provisions of G. P. C,, including 
S. 310-A, do not apply to proceedings held by the 
Collector in execution of decrees transferred to 
him for the purpose under S. 320. 

Sheo Pjfasad r. Muhammad Mohatn Khan, 
1902 AWN 225*25 All 167. 

Notes:— Bef: 31 Bom 207; 9 Bom L B 15, 

(4) Suffering proceedings to go on is not 
estoppel. 

1057— C P 0 (1908) Ss. 68, 70, 71 »S. 320— 
Application to transfer execution to Collector 
sale.^ 

4n agriculturist plaintiff was ordered to pay 
a certain amonht for redemotion and on failure 
defendant was to recover by selling the land.The 
«i|le took- place. plaintiff then applied to set 


(5) Miscellaneous cnseB--- Conoid, 
it aside as the Sub-Judge had no power, the de- 
cree being one which under S, 320 of the Civil 
Procedure Code ought to have been transferred 
for execution to the Collector . Held^ that the 
Sub-Judge was wrong in refusing to set aside the 
sale on the ground that the application was too 
late being made after the na.\e^held^ that the appli- 
cation would have been too late if it was barred 
by limitation ; held^ that merely suffering the 
proceedings to go on does not operate as estoppel. 
Ganu y, Malhanrao, 1896 P J 661. 

CPC (1908) S. 68— Mortgagee is not a per- 
son entitled to have the sale set aside. See 0 P 
C (1908) 0.2l,r.89,Ca8e No.(2627). 5 A L J 258. 

C P C S. 69-(l«08). 

Notes:— This section is new, the provisions 
ol ™. 321, 322, 422a, 322B, 322C, 322D, 323, 324, 
324A, 326, 325A, 326B, and 326C, of Act XiV of 
1882, have been placed in the third schedule. 

C PC(1908) S. 70=0882, S. 320). 

CPC (1908) S. 70— Decree— Execution- 
Application by another decree-holder under S, 
295 for rateable distribution— Proceedings trans- 
ferred to the^ Collector — Sale by Collector — Be- 
fusal to set aside sale. Sec G P 0 (1908) S. 47, 
Case No. (536). 31 Bom 207. 

CPC (1908) S. 70— Private purchaser. Sc« 
CPC (1908) S. 47. Case No. (301). 26 All 101. 

CPC (1908) S. 7 0— Sec Oases under 0 P 
C (1908) S. 68. 

CPC (1908) s. 70— Mortgagee is not a 
person entitled to have the sale set, aside. 

See C P C (1908) 0 21 r 89 Case No. 2627. 

5 A L J 258. 

CPC (1908) s 70— Applicability. 

Sec c P C (108) 0 21. r. 89 Case No. (2614). 

(1902) AW N225. 

CPC (1908) S. 70— Execution transferred 
to Collector — Private sale— Subsequent sale held 
by Collector— Remedy of purchasers at private 
sale. See CPC (190S) S. 47, Case No. (792), 

26 AlliOl. 

CPC (1908) S. 70— Finality of decision of 
executing Court as to property being non-ances- 
tral. See 0 P C (1908) S. 47, Case No. (798) . 

28 All 278. 

CPC (1908) S. 71==(1882. S. 320>. ^ 

CPC (1908) S. 71-Se« Oases und^i 0 »P 
C ("1908) S. 68. ' i 

CPC (1908) S, 71— Privatc-purchaser.Sei^ 
0 P 00908)151 47, Oa»e m (301)vM MmW, ’ 
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CPC (1908) S.71-(f882.S.320; 

CPC (1908J S. 71—Decree— Execution— 
Application by another <3ecree-holder under S. 
S95 for rateable digtributiofi— Proceedings trani- 
ferred to the Collector — Sale by Collector— Re* 
lusal to set aside sale. See 0 F C (1908) S. 47« 
Case No. (586). 81 Bom S07. 

CPC (190 8 j S. 71 — Execution transferred 
to Collector — Private sale— Subsequent sale held 
by Collector— Remedy of purchasers at private 
sale. See C P 0 (1908; S, 47, Case No. ( 791 ). 

26 AU 101. 

CPC (1908) S. 71— Finality of decision of 
executing (lourt as to property being non-ances- 
trHl, See C P C (1908) S. 47. Case No. ( 798 ). 

28 AH 278. 

CPC (1908) 0 . 71— Mortgagee is not a 
person entitled to have the sale set aside. 

See C P C (1908) 0 J1 r 89 Case No. (2827). 

5 A L J 258. 

CPC (1908) S.71 — Applicability, 

See c p 0 (1908) 0 21 r 89 Case No. (2614). 

5 A L J 225. 

CPC (1908) S. 72«C P C (1882). 

~S. 326 ( 1859, S, 244 ). 

See (1) Execution of Decree— Execution by 
Collector. 

(2) Execution of Decree— blay of Exe- 
cution. 

1068— C PCS, 72=1882,8. 316- Arrangement 
leaving property in execution in possession of 
judgment-debtor— Act VllI of 1859, s 244.— 

8. 244 of Act VllI of 1869 admits only of a 
temporary alienation of 1 ind, and not of an ar- 
rangement by vrhich poss< ssion is left with the 
j udgment-debtor, subject a payment by yearly 
instalments. Kashae Lai v. Ameer Jtn, 

2 N W 847, 

1059— C PCS. 73=*188S,8, 226— Arrangement 
for instalments extending over twelve years.— 

Where a Collector recommended that the 
lands of a judgment- debtor should be exempted 
from auction sale, and that the judgment-debt 
should be satisfied by money, instalments extend- 
ing over a period of twelve years, and the Judge, 
on the matter being referred to the Civil Courts 
for sanction and approval, in sending the pro- 
ceedings to the Munsif, intimated that the ar- 
rangement was a proper one, and the Munsif in 
his order referred to this opinion of the Judge.— 
Eeld, that the recommendation of the Collector 
should have been dealt with by the Court execut- 
ing the decree in the exercise of its own judg- 
iiient,'*aud nofe’tn deferenut^ter the opinion exprei* 


CPC (1908) S.72-(1882. S.326)-<7fl)jo)<l 

Bed by the Judflre, who exceeded his jurisdiction 
in interfeJing in the matter. 1 he arrar ge ment 
proposed by the Collector was not one which 
could he propc^d or accepted under the terms 
of 8. 244 of the Civil Proc^ure Code. Muttra 
Perthtd y. Hamperehtd, 6 K W 89. 

1060—0 PCS. 72 « 1882, S. 326— Agricultural 
land—Order of Collector refusing to intervene 
after attachment of land — No appeal.- 

Where a Civil Court by its order, after attach- 
ment of agricultural land, sent the record to the 
Collector, it amounts to an enquiry whether he 
wished to intervene, and where the Colkctor, by 
an order of his, refused to intervene, no appeal 
lies against the Collector’s order. Raja Ram v. 
Durga Dttt, 5 P R 1910=8 Ind Caa 891- 

C. P. C.(1908)S. 73. 

Notes: — This section corresponds with sec- 
tion 295 of Act XlV of 188^ with some modifica- 
tions. The most important change made in this 
section, is the substitution of the words 
are held hy a Cimrf' for th6 words “ amts reall- 
ted hy sale or oiheru i^e %n exe&uHon'\ which oc- 
curred in the old section. 

The change has been introduced in order to 
set at rest a questior on which there was diver- 
sity of judicial op’i ons. In S8 Mad 380; 1 0 W 
N 695; 30 Cal 262; 7 C W N 341; IS Ol 325; 15 
Mad 372 and in*6 Bom 588, it was held that the 
word '‘'‘realization'' means realization in execution 
under the process of the Court", or realization in 
one of the modes prescribed by the Code; and 
that money paid under s. 174, B. T. Act, or under 
a. JlOA of the C. P. Code, 1882 ( Or. XXt, r. 89 ) 
docs not come within the meaning of the word 
realizatton. The language of the present section 
is wide enough to include assets realized under 
process of Court or voluntary payment or money 
paid into Court. Almost all the confiicting de- 
cisions regarding the interpretation of the words 
^^anets reahsed hy sale or otherwise in earemUon" 
(old Code), seems to have become obsolete, inas- 
much as those words have been replaced by the 
words assets are held hy a Court 

1 Neeesaary conditiotia Sc 0oop« 106CA * 
-1060 C. 

2 Assets available for rateable distrl- 
btttiptt 1060 P--1000 P. 
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B Decrees must t>e for mor ey & sgaioft 
same judgment-debtor 1 060G-1060H 

4 Applications made or transferred to 
{ the Court in which assets are held 

1060 L 

5 Before the receipt of such assets 
1060 J. 

6 imitation for a claim under S. 295 

(1882) 1060 K. 

7 Step-in-aid of execution 1060 L. 

8 Appeal & revision 1060 M. 

9 Miscellaneous 1060 N~1060 0. 


(1) liecessary conditions and scope of 

1 Scope of 1060 A. 

2 Attachment by a judgment-creditor — 
Attachment, effect of 1060 B. 

3 Rateable distribution — Refusal where 
has other property 1060 C. 

(8) Asserts available for rateable dis- 
tribution, 

1 Realized — Interpretation — Realization 
of assets 1060 D. 

2 Application to be made to Coart hold- 
ing assets prior to ti tir rcalzation 
lOdO E— 1060 F. 

(8) Decrees must be for money and 
against same judgment-debtor. 

1 Same judgment-debtor 1060 G. 

2 Rateable distribution— Same judgment- 
debtor-Deciee against a person tor him- 
self Heir of Brother* Decree against 
him alone 1060 H. 

(4) Applications made or transferred to 
the Court in which assets are held. 

1 Sale by one Court-Application for exe- 
cution pending in another Court- 
Transfer through the selling Court. 
1060 L 

(6) Before the receipt of such assets. 

1 Application for rateable distribution 
after money came into thp hands of, the 
Ooi^t— Whether see 226 a bar 1060J 

(6) Limitation for a claim under s. 295 
(1882) 

I |:^iiilitatiun 1060 |£, * 


i CP C (^908)-S.73= (1882, S.295:- Cenief. 

(7 ) Step in aid of execution, 

1 Application to withdraw money 
rateably distributed if step in aid of 
execution 1060 L. 

(8) Appeal and revision 1060 M. 

» (9) Mis-cellaneous. 

1 Four suits against same defendant— 
Attachment of moveables before judg- 
ment in each suit — Distribution of sale- 
proceeds 1060 N. 

2 Proportionate distribution of sale pro- 

, ceeds 1060. 0 

' S. 73 of (1908)=s. 295 (1859, ss, 270, 271) 

bee (1) Cases under Sale in Execution of 
Decree-Distribution of Sale-proceeds. 

(2) Small Cause Court, Mofussil — Juris- 
diction — Sale-proceeds. 

j CPC (1908) s. 73. — Decree-Execution- 
Application hy another decree-holder for rateable 
distribution— Execution proceedings transferred 
to the Collector— Sale of property by Collector— 
Reiusal to set aside the sale— Appeal— Confirmed 
sale can be set aside. 

See 0 P 0 (1908) s. 68 case Ko. (1063). 

31 Bom 207. 

CPC (1908) B. 73- 

Sce C P C (1908) s. U Case No. (1020.) 

28 Mad 380. 

CPC (1908) s. 73.- 

See C P C (1908) s. 64 Case No. (1016). 

25 All 431. 

CPC (1908) s. 73 — Decree — Execution — 
Application — Application by another decree-hol- 
I der under s. 296 for rateable distribution — Pro- 
ceedings transff-rred to the Collector— Sale by 
Coilectoi — Uefubal to set aside sale. 

See C P 0 (1908) s. 47 Case No. (537). 

13 BomLR 1193. 

CPC (1908)— s. 73— Decree— Execution- 
Application by another decree-holder under s, 296 
for rateable distribution— Proceedings transfer- 
red to the Oollpctor — Sale by Collector — Refusal 
to set aside sale# 

See CPC (1908) s. 47 Case No. (586). 

9 Bom L R, 15. 

CPC (1908) s* 73— An order |)assed on* 
8. - 2^6 bet^veen persona ftnil^cpxee-holders. 


*■ 
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CPC(1908)S,73=(1882,S295) -Contd. 

See 0 P C (1908) s. 47 Case No, (638). 

86 Cal 130. 

CPC (1908) 6. 73 — Moitgag^ of decree 
by decree-holder — Attachment of decree on same 
date by decree holder’s creditor— subsequent 
■* ^ attachments by other creditors — Priority. 

See C P 0 (1908) s. 47. Case No. (oOS). 

33 Mad 429 

CPC (1908) s. 73-Decree toi the pay- 

ment of money. 

See C P C (1908) s. 48. Case No. (828). 

15 M L J 126. 

CPC (1908) s. 73— 

See C P 0 (1908) s. 63. Case No. (1011). 

11 C L J 69. 

CPC (1908) s’ 73— 

See 0 P C (1908) s. 63. Case No. (1008). 

1 C L J 97. 

C P C s. 78 — Application for eseontion by 
the transferee. 

See C P 0 0 21 r. 16. Case No. 2404. 

2$ All 443. 

G P C s* 73 — Applicability and scope of. 

See C P 0 0 21 r 2, Case No. 2194. 

28 Mad 473. 

CPC 1908 s. 73-~s. 296 Bateable. 

distribtion- Court to direct, 

See C P C. 0 21 r 63. 

CPCs.73 = CPC (1882) s. 295. 

See Multifarionsness. 43 P R 1897. 

CPC (1908) S. 73 — Decree holders buying 
without permission. 

See C P C (1908) 0. 21 r. 72. Case No. (2698) 

13 ML J 2.il. 

1 NECESSARY CONDITIONS Sc SCOPE. 

(1) Scope of. 

1060A— C P C S. 73 ( S. 295 )— Claims in 
execution of judgment-debtor’s decree and not in 
execution of a decree of the dccree-holder-Arran- 
gement — Claims enforceable under the attach- 
ment:— It is essential to a valid claim for ratea- 
ble distribution that the assets should have been 
malised in execution of the decree of the attaching 
decree-holder. Any arrangement entered ini o by 
an attaching decree-holder with the judgment 
debtor for making the money realized in execution 
of the judgment-debtor’s attached decree avail- 
able to the attaching creditor cannot avail the 
subeoQuent attaching creditors of the same judgi^ 

]l 0. 0. m 


CP Cfl908)S,73=(1882,S.295) -Contd, 

(1) . Necessary conditions Sc ^eope--’ Contd. 

ment-debtoi, who can only put forward claims 
enforceable under the attachment of the prior 
attaching creditor. 

Venkatarama Aiyar V. Esumsa Rowthan. 

(1909) 20 M L J 83. 

(2) Prior attachment by a judgment-cre- 
ditor— Attachment, effect of s. 295. 

J060B-OP C~S. 73 (1908)— Vesting order, 
effect of- Civil Procedure Code (Act XIV of 1882 
Sec. 275— Civil Procedure Code ( Act VIII of 
1869 ),sec.270. 

A judgment- creditor has no priority 
over the Official Assignee in respect of 
property attached by him previous to the passing 
of the vesting order. (16 Cal.202 (1888), approved. 

6 C. W. N. 761.- S. C. 28 Cal, 419 (IPOl;, over- 
ruled 6 B. L. R 691; S. C. 14 W. JR. (F. B.) 33 
flSTO), and 10 Cal.150 (1883), distinguished ) An 
attachment does not confer any title, it merely 
prevents alienation. (26 Cal. 179 ( 1897 ), referred 
to.) Fredrick Peacock v Madan Gopal (F.B.) 

6 C W N 577. 

(3J Rateable distribution— Refusal where 
debtor has other property. 

10600.— C P C Ss. 73, 115^(18h2 ss. 295. 622) 
— Power to revise such order — Interference by 
High Court where a party has a remedy elsewhere 
— The lower Court tound that under s. 296, Civil 
Procedure Code the petitioner was entitled to 
rateable distribution, but refused the application 
on the ground that there was other property 
of the debtor which, though not yet realised by 
execution, may be made available for the satis- 
faction of his claim. 

Jffeld that sec 295, Civil Pro<‘edure Code, does 
not give such a discretion; it does not permit the 
Judge in his discretion to refuse to a party, who 
to his knowledge is entitled to relief, the relief to 
which he is entitled. 

Held, also, that this order of the Judge is one 
which can be revised under sec. 622 of the Civil 
Procedure Code. 

Where a party has a remedy elsewhere than 
in the High Court, the High Court should not 
except in special cases interfere under sec, 622 of 
the Civil Procedure Code. But where there is no 
doubt as to the rights of the parties and no re- 
medy except by suit to which there can be no de- 
fence, the leaser evil i| to futerfem wc, 
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C P C(i908) s.73=.(1882, S 2d5yOcntd. 

(1) Necessary conditions & scope— Co7idd 

ot the Oivil Procedure Code ( ^ 

Mad 373; 11 Mad 356 Con:) Sri Krishna Boss 
V H. Chandook Chand. 

5IILTlS5a:i9ML J207«S2 Mad SE4 

S ASSETS AVAILABLE FOR RATEABl E 
DISTRiaUTiON. 

(1) Realizcd—Intcrprctation-Realization of 

assets. 

1060D~0 PCS 73=:(l8b2 S 295)— Rateable 
distribution 

The term “ reabz'^'d” as nsedm S 295 of the 
Civil Procedure Code prims facie means conveit- 
ed into cash or into a form wh^^reby it becomes 
available for immechate distribution, and there 
18 nothing in the word itself which reqaires that 
process should take place as the result ot .any 
ulterior proceeding in tie c( nrse of exf mtioii 
Manila! T. Nanahhal 6 Bom L R J1=*P8 

Bom 264*. 

Notes, —Dist 28 Mad 380=5 15 M L .T 2u2 
Ref 33 Cal 846 

(2) Application to be m^de to Cot rt hold 

ing assets prior to iheir t on 

1060 E C 1 C Ss 7 1, 48, 0 II 10, 21 = 
(1882 8s 295,2dUj— 

Execution of decree — Rateable share of aal 
proceeds— Application to be made t<' Court rvhu h 
passed decree or to Court to which decree sour 
for execution — S. 29o requires that the persons 
seeking a rateable share shall, pcioi to the i#*ah 
sationof the assets, have applied to toe Court 
which holds the assets for exccuiiou of their 
decrees. (Tnder s, 240 of the Code, an application 
of a decree can only be made to the Court which 
has passed the decree, or to a Ciurt to which 
the decree has been sent for execution under '•s 
123 and 384. Sit Saing v. Ma jtig Po 

Kaing. L B R 1 900— 1.^04 VoU, 12 1 

lOSO P -8.295 Money reahsulon ^ p rsonal 
decree and in » xecution Whether ‘hssc^s’ 

[1912] M W N 407 

8 DECREES MUST BE FAR MONEY & 
# AGAINST SAME JODGMFNT DEBTOR. 

(1) Same judgment -dthtor. 

1060 G— S r3*(S.?95)— 

The fact that two decrees ar^ to be reolized 
eit of the family property ig not decisive of the 


CPC d£C8',S.'i3=drC2, S 295)- 

(8) Bi cie* s n » frt 1 1 1< r n tt cy & againat 
R&tne jtidgmcj t deitor Condd 
question agantht uhom the decree is made. Where 
a dt one i« oV>Uni» d agauiwr one person and an- 
oU<r dtiicc og<iiJ!st hishgal repiesentatives. 
tl e d« (it» s are lu t fjgaii sMhe “same 3udgment- 
(I btor ’ (19 M L *} * 51 Ft 1 ) Srinivasa Aiyan- 
gip V Kanthtma^hf Ammsl, 88 Mad 465as 
7MLT 157*=5Iiid Cas 917. 

(2) Rateable distribution, same judgment* 
dcbtor-Becree against a person for* him- 
self— Heir of brother- decree against 
him alone. 

1060 H 1-C PCS. 73 = C1882 Section 295). 

Wbt re a di oree for money is passed against a per- 
son for hims* If and as uprosentative of another Sz 
another decree for money is passed against him 
alone and the 31 c^imi t dt bt< r’s property is sold 
m execuuoii of the stton<t decree and money is 
r dised from it and application is made by th« 
fafbi decree bf luer lur a latfdbk share of the^sale 
pu ( It ds, A(' that upon a tiue construction of 
8 t95 tf ( i\ii Pnecduie Code he was entitled to 
a latt lb] sJ art , and. tin dt tues must be deemed 
to halt btenapiiutet the sMne 3iidgment*debtor. 
(su I f 8 1 lol ) Gatti Lfel V Bir Bahadur 
Sahe I A L J 562*=ie04 AWN 200 = 

27 AH 158. 

Notes: Fol 29 Bern 528 = 7 Bom L R 567. 

1060 H 2 — 0 P 0— b 73 =(1883 8. 296)— 
Civil Piotcdure Cod*^ Act XI Y of 1883 bee, 296- 
RaieabJe distribution— .'^ame 3ndgment debtor. 

Where A obtaiuod a decree against X, Y and Z 
and B obfcamed a decree against X and Y only. 

27eU7^ that the case fell under sec 295 0 P 0, 
and B was en^illM} to a pnportionate distribution 
of moneys rtulizrd I y the snle of the property 
<*f X, Y and Z so fai as tliosf monf^ys represented 
the share of his own lud^ment-debtors Xand Y in 
ti at propel ty. Ram Days! Bsgfia v Shiva 
Laksbmaii Bhakat. 7 C WN 4X4= 

30 Cal &8d F B 

Notes -FA 27A11168«.A W N 19<)4, 200 
= 1 A L J 662, 29 Rom 628»7 Bom L B 
667 HxpL 36 t^al 130. Bel 10 0 0 

0 0 86. t" / 
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4 iiPPLTC^T^O^Ii W\DS 
MEDTOTHE COURT IN WHICH ASSETS 
ARE HELD. 

(1) Sale hy one Cotirt— Tfansfer through 
the Court. 


1060-1—0 P 0-S b 295,; 

It IS only those decree holl-is whose applica- 
tions are pending m theOoact wmch rutilizes the 
assets of the jadgin iii djbtor that can get late- 
able distribution, r lie fact that the decree-holder’s 
application toi exs aiua was ti vi^ n toed thiough 
a District Court to iis r,aborduiaCoOourt does not 
make the apphoati > i u le pint ug in toe D si,nct 
Court so as to entiiie th 3 applicant to rateihle 
distribution. Bej >y 6ingh v Huknm Ch^nd. 

2^ Lai 548. 

5 BEFORE THE RBCdIPr OF 3'JGH AS ^ETS 

(1) Application for rateable distribution 
after m^ney c i n i ito t xf ixiti is of the 
Court— Whither Jx 295, a bar. 

1060 -J—J P 0-:^ 71 0 0, r ld,~0, 38 r 
12 s= (1884 88. 2d% 2i8 and 4 10;— Attachment — 
Application under sec 295 

that where theic was an attac i uent 
before ]udgm*at the attiwhmg cu liter is entitled 
to rateable distriontion un I i se 3.) j without any 
fresh application after di Cl ee an 4 before realis- 
ation.(19 Mad 72, 7 C W N ild Ref,) Amara 
Jeelayya v Anuniaia Chetti Pichayya* 
4 M L T 34 j 8==31 Mad 502. 

6. LIMITATION FOR A CLAIM UNDER 
S 295. 

(1) Limitation. 

i060-K— S. 73 (1908)={b, 295). 

Tbepenod of limitation applicable to a claim 
under S 295, Civil Froceilure vu le, J882, ih ihr* e 
years. Haji Ibhram v Amoiak 

lBomLft/95 

7. STEP IN AID OF EXECUTION. 

( 1 ) Application t") withdraw money ratc- 
ably distributed if step in aid of execution. 

1060 -rL)— 0 P 0 b. 73 (1908;. 

Where upon application made by a decree- 
holder, an order for rateable distribution was 
passed under 8ec29f> of the Civil Procedure Code 


I (7) St pm ail ot tXioMoti-Coneld. 
j vO'Uhuut jix iig the im jints 1 13 to th*^ several de- 
ciee hool is, and rm^n 0 ■» a liter dxte the decree- 
holloi «ppl e 1 toi ia 01 ler to withhraw the mo- 
neys to wjiich m w.4$ eatifcleiupon such distribu- 
tion Hh-eZ— rhat the order applied for was not a 
meiely min stenal order, but a judicial order to 
be pissed atrer considering the claims of rival de- 
cree holders The application therefore was an ap- 
plication to t ake some step in -aid of execution 
within Art. 179, el. fi) of Sch. It of the Limitat- 
ion Act (« Cii «9 (mi), lO Cc.1549. 11 Cal 227 
aud23oal) 196(189')), distmgmshed.) B«ij 
Nauth Pfosad y Ghanshyam Dass, 

8C W N38I5. 

8 APPEALOR REVISION. 

1060- -CP c-" 73, (1908) order under, 
wh * her i.»j’ i t > levHtu i bv rn ‘ Chief Court — 
j PunjtbC lutaAet USl «?. 70 (l)^a) 65 P R 

1905«130 PL R 1905. 


9 MISCELLANEOUS. 

(1) FittP suits against same defendant— At- 
tacHmcat of moveables before judgment m 
each suit— Distribution ofsale-peoceeds. 

1060 N— C P 0— S 73, 0. 38, rr 10, 11. 

Some buffaloes were attached before judg- 
ment by the plaintiffs m four different suits aga- 
inst the same delendants, each of whh'h ended in 
a decree The decree holders m three of the suits 
applied for rateable distribution of the proceeds 
of a sale of the buffab a which had taken place 
duimg the pondency of the suits. Before the mo- 
neys were ^ iken out, the decree- holders in the 
tcmaimng suit applied for execution and are-dls- 
tibution of the sale-proceeds.The application 
having been rejected, 

&ld, m»revi9ion, that S 73 of the Civil Pro- 
cedure Code did not apply to the case, and the 
lower Court was not justified in ordering a dis- 
tribution of the sale-proceeds amongst the decree- 
holders in three of the suits in disregard of the 
order of attachment in the other suit, and the ap- 
plication of the decree holders m that suit, made 
whilst the money was still in Court, should not 
have been rejected. Batloo Khan y Goi3^a.iii 
Singh. IBCWNUTTa 
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CPC (1908) S.73=(1882,S.295) -GoncldJ 

(9) Misccllaneo«s-~Oo%cZ<?. 

(2) Propoptiomatc distribution of sale pro- 
ceeds. 

1060- 0— 0 P C— S.73=-(1882 S. 296 Exe- 
cution of decree— Bateable distribution. 

N and S obtained decrees against three judg- 
ment-debtors- A, ML and B. J obtained a decree i 
against A alone. Property belonging to the judg- I 
ment-debtors A,M and B was attached and sold in 
execution of decrees obtained by N and S: 

Meld, that J was entitled under the provisons 
of S. 295 ot the Cade of Civil Procedure to a pro- 
portional distribution of the assets realized, so far 
as they represented the share of A in that pro- 
perty (16 Bom 683 overruled). Chhotalal v 
Nabibuai. 7 Bom L R ^67=29 Bom &28. 

CPC (1908) S 74 =(1882, 330) 

Notes— This section corresponds with 

section 330 of the 0. P. Code of 1882, with 
someadlitious and alterations, as will appear on 
Ju ot the two, and it should ba read 
with the provisions of Or.XXl,r.98, where the pro- 
cedure to be followed in case ot resistance to deli- 
very of possession to decree-holder or purchaser, 
has been lain down. 

CPC (1908) s 75 

1061— 0 P 0—8. 75 — Scope of commission 

— Power to delegate judicial functions-Debtor and 
creditor. 15 O L J 17. 

CPC (1908) S 76=S.386 (1882) 

1062.— C P 0 S 76, 0 26 r 4 = (1882 s 386 ) 
Ehaustive character of — Commission, issue of for 
examination of witnesses. — 

S 386, 0 P 0, is exhustive of the cases in which 
a Court can direct the issue of commission to exa- 
mine a witness. (7 W E C R 849 a case under 
Act VIlI of 1859 foil,) iVeepabadran Chetty 
V Nataraja Desikar, 14 M L J 829. 

=28 Mad 28. 

1068.-C P C,S.76, 0 21, r 4=(Ss.386, o22)~ 
Bftvision of order issuing commission as being 
beyond the scope of S 386, 31 Mad 60. 

CPC (1908) s 78- 

Notes.— The general powers of Courts in 
regard to commissions have been summarised m 
sections 76—78 and the detailed procedure of 
commissions to examine witnesses, for local in- 
vestigations, to examine accounts and to make 
partitions, have been placed in the First Sche- 
dule, Order rr 1 to 18, Section 77, is new: 

it has been introduced, following the English 

* practice, 


CPC (1908) S. 79=S. 416 of 1882. 

Notes;— Clause ( 1 ) of this section exactly 
corresponds with section 416 of Act XI V of 1882, 
clause (2) is new. The provisions of sections 417, 
418, 419, 420, 431, 423, 426, and 427, 0 P Code, 
1882 relating to suits by or against the G-overn- 
ment have bsen placed in the First Schedule, 
Order ZXVII, Eules 1 to 8. 

C P C { 1908 ) S 79 cl. 1— Notice of suit 
to the Eailway Administration. Sec C P 0 
( 1908 ) S 80, Case No ( 1080 ) 4 0 C 183. 

CPC (1908) S. 79— Suit by or against 
government. 

See 0 P 0 (1908) 0. 27 r. 1. Case No. (2829). 

6 Bom L E 182. 

1064.-C P 0 S 79,=S 416 of 1883— Secretary 
of State, suit against : — 

S 416, C P 0 does not enlarge or in any way 
affect the extent of the claims or liabilities en- 
forces! bie by or against the Secretary of State for 
India in Council which must always depend on 
the provisions ot 21 & 22 Vic., 0 106. It only 
provides a means of affecting the revenues of 
India in cases where these revenues could have 
been affected when in the hands of the East 
India Company. No power is given by that sec- 
tion to Government to bind or otherwise affect 
the revenues. It gives no cause of action but 
only declares the mode of procedure when a cause 
of action has arisen. Jahangir y Secretary 

of State. (1903) 6 Bom L R 132. 

27 Bom 18. 

1065.- c P 0 S 79 .h XXVIl ;— Completeness 
of .'—Chapter XXVlI of the Civil Procedure 
Code, Act XIV of 1882, is exhaustive. 

30 Cal 218. 

CPC (1908) S 80=(1882) S 424. 

1 Persons who are and who arc not 

Public officers 1066— 1069. 

2 Notice of suit against Government or 
public officer 1070-1078. 

3 Notice of suit against Municipality 

1079. 

4 Notice of suit’to the Railway Admini- 
ststion 1080. 

5 Notice of suit to state the cause of 

action 1081—1884. 

6 Liability of Public officer in actions 
for damages 1085—1086. 

7 Miscellaneous cases 1087—1098. 


1 


4 
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CPC (1908) S. 80»(l882,s.424) -Gontd 

1 Persons who are and who are not 
Public officers. 

1 Public servant — Oantonment Com- 
mittee is a public servant — Kotiee of 
a claim — Notice compulsory-Actions 
exdelicto 1066 

2 Official Assignee-Public officer — 
Notice 1067 

3 Public officer- Administrator general- 
Oause of action — Statement of service 
of notice 1068 

4 Suit against Ward of Court — Public 

officer — Notice 1069 

2 Notice of suit against Government 
or public officer. 

1 Suit against Government— Notice 
1070 

2 Notice of suit to Secretary of State- 

— ^When necessary 1071 

3 Notice — Suit against Government- Act 
of Government officers-Collectors de- 
claration under the act 1072 

4c Suit for injunction against public 
officer — Notice, whether necessary 


CPC (i908;s.80=(1882,s.424)-<7o»i(l. 

4 Notice of suit to the Railway Admi- 
nistration. 

1 Secretary of State to be sued as de- 
fendant in suit against State Railway 
— Amendment 1080 

5 Notice of suit to state the cause of 
action. 

1 Cause of actipn,— Notice, — Requi- 
sites and contents of 1081 

2 Notice of action— Notice given by 
some plaintiffs — Object of notice— 
Contents of notice— Faslijasti 1082, 

3 Suit against Public officer 1083 

4 Notice of action 0 P C 188;8, g 42i. 

1084 

6 Liability of Public officers in actions 
for damages. 

1 Government officer — Assault and 
use of insulting language— Notice if 
necessary— Damages— Public servant 

1085 

2 Notice, not necessary-Police Act sec 
42— Suit against Police officer for 
damages for wrongful confinement 

1086 


1073 

5 Notice when necessary — No notice 
under s 424 of the C P Code is neces- 
sary 1073 A. 

6 Suit against officer of Government 

1074 

7 Suit against the Secretary of State for 
India in Council — Notice — Public De- 
mands -Recovery Act- Sale for default 
in payment of Costs of realizing Go- 
vernment revenue 1075 

8 Suit against Public officer in respect 
of acts done by him m his official 
capacity —Notice of suit— Suit for 
damages against Public officers 1076 

9 Suit against Public officer — Notice — 
Suit to recover articles seized by 
Police during a search 1077 

10 Objection as to want of notice under 
s 424, to be taben only by Secretary 
of State 1078 

S Notice of suit against Municipality. 

1 Local Government added as party — 
Notice necessary 1079 


7 Miscellaneous Cases. 

1 Notice, contents of — Notice required 
1087 

2 Notice — Nature of plaint — Amend- 
ment of-Multifariousness 1088 

3 Notice — Damages, suit for — Amend- 
ment 1089 

4 Notice under S 424, CPC and s 52 
of Land Acquision Act — Notice after 
amendment of plaint 1090. 

5 Objection to sufficiency of notice 
after issues had been framed on the 
merits by consent of parties — Admis- 
sibility of such objection 1091 

6 Notice of suit, sufficiency of, who 
can Object-Notice, object of 1092 

7 Notice — object-Waiver 1093 

8 Secretary of State added as party— 
Want of notice— Dismissal of suit- 
Appeal of Court to treat it as one in ** 
revision 1094 

9 Whether a fresh defendant can be 
substituted for a sole— Defendant 
against whom no cause of action is 



1 1 
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CPC (1908)5.80 =(1882, S.424)-6V»«rf ! 

found to exist — Nunce under s 424 
(US2) is necessary in case 1^05 

10 Notice by person nnder whom the 
plaintiSs claim, insuffiMency of- 
Plaint, rf^jj^otion of lO^JG 

11 Construction of th^^ woids “ delivered 
or left at ’’-Notice of suit 1097 

12 Dismissal of prior suit tor want of 
notice under 1098 

CPC (1908) 5 80=(1882> 5 424. 

See Cases under 
(1) Collector. 

(2^ Parties— Parties to suits — Govern- 
ment. 

(5) Public Officer 

(4) Suborimate J udge- J urisdiction of. 

— S 80 — Suit barred by any law. See C P 

0 0 7 r 11 case No Cl(i7d) 25 Ad 187. 

CP C{1908) S 80. See 0 P 0 (19 s2 
cl 17). Case No (58) 12 Bom L R 

1 PERSONS WHO ARE 3c WHO ARE NOT 

PUBLIC OFFICERS. 

(t) Public servant— Cantonment C^-m- 
mitee is a Public servant— N ticc of a 
claim— Notice compulsory — Acti >ns exde- 
licto. 

1066. -0 P 0 Ss 80; 2 (17), 

The Oantonment CnmmiDee, consfil-utAd 
under the Indian Oantnmenis Acts, i‘-% f<»r 

the purposes of S 80 oI the Civ Pu» C^’de, 
a “Public officer” as defined m S 2 ^17) of the 0 
POode. 

S. 80 of the Civ Pro Code, applie'=i to 

actions sounding snbsfcantialiy in tort, although 
those actions may, by operation of Ihw, bd tr«^at 
ed, for certain purposes, as actioi s e rco7itmotu, 
(20 Bom 697. Expl.) Cecil v The 

Cantonment Committee of Poona 
12 Bom L R 615 

(2J OflScial assignee— Public ojfficer - Notice 

1067. — C PCS. 80==. (1882 S, 424) 

* The official Assignee of the Insolvent Court i« 
a Public officer as defined in S 2 of the Civil Pro- 
cedure Code, Consequently a suit regarding acts 
done by him in the capacity of Official Assignee 
cannot be filed against him wit houfc giving him 


CPC (1908) 5 80=(1882,5.424)-Can<i. 

(1) Ptr/^ons wdo are & who arc not 
Public officers— 

the notice prescribed by S 421 of the Code. 

Joosub Hjji V. N W Remp 4* Bom L R 929 

=26 Bom 809. 

r 

(3) Public officer— Administrator General 
—Cause cf action— Stati^ment of service 
of notice. 

1068.- 0 P 0 S, 80*(1882 s, 4 24) -Statement 
of secvic:) of notico ixi plamt — Administrator Ga- 
jiera'i’ Acts iH of 1817 and V of t90i).— 

All estates iu the hands of the Administrator 
G ‘neral are held by him as Administrator Ge- 
neral i. e. a« a Poblic officer, and in any suit in- 
stiiu^'ed agOiiusri him in respect of any act pur- 
porting to be done by him in his official capacity 
n‘ is enr.i Ijl to notice under S 424, 0 P 0. 

iheph’ase “cause or action ’ in S 424 CPC 
shodi not be too narrowly construed, the object 
.»f th- section biding in* ivly to inform the defen- 
d iuis ^-'f the grounds oi comp hint. (24 Mad 279; 

Jo All 187 Ht. 191 loll ). T.ie portion of S. 424, C 
P 0 reldiag U) the plaint containing a statement 
» nat such has been letr or delivered in the 

m tuiior p resell bed by ihe section is separable 
tcoiii tae earlier p u’Uon which deals with the 
ilelivery of rhe nonce two mouths bofore suit. 

Ir iH only when riotici' is not inven that the suit 
IS liable to be dismissed, Tlie suit however, may 
oe pioreeded wiili it notu*e luis been given in the 
manner pi cs(‘rih d, and snbs quetitly the plaint 
IS aintoifUd in otda to s ate that fact 

Bho ‘-ram Ihowdhujy v. Administrator 

General. 8 C W N 91S. 

Notes,— Buf: 28 All 600. 

(4) Suit ag'iinst Ward of Court— Public 
officer— Notice. 

1089.-0 P C S 80 1908= S. 424 of 1880, 

UHl, th it a suit based on a bond executed by 
the f-^iher of the minor defendant, who at the 
time of the suit was a W.ird ol C->urt, is not on® 
to which the provisions of Section 404, Civil Pro- 
ce hire C )d8, are apnlicablf*, so as to render it 
irecessary for a previous notice to be served on 
t.he Ocurfc cf W" tf* is, u a preliminary to the plain- 
tifi’s right to come into Ooui't, Basant 

Singh V In4ar Singh 84 P R | 
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CPC Ci808i SX0=(18£2.S.424:-f?'» f<i 

2 NOTICE OF S>UiT AG^^^ST GOVEKN- 
MENT OR PUBLIC, OFFiCE«. 

(1) Suit ©gainst Governrocat— Notice. 

1070 ^0 P C 80«(m2 «, %U)- 

The notice of friots tb« d 1 y p, 42 1 of tho 
Civil Procedure (lodt , is no* es^foy t"veii wh^n rho 
remedy sought in the acii«»n is ui !y an injunc 
tion. Hat i V Seor^ t'ry of Kt 

5 Bora L R431=:=Si7B m 

(S) Notice of suit to S<<Tc\frj of State — 
When neck’s »*ary. 

1071 CP 0 S80==(1K82 s 421) 

When no relief is claimed acrnlasfc the Secretary 
of State, no notice S 421 is llecess^ly. 
Jogeudra Narayan Roy v, Craw.oM Cal 

1141 

(S) Notice— Suit again fit Government - Act 

of Government office «*8 - Collet torn d^-^cl *£a* 
tion unJer tHc Act 

1072 0 P 0— S.80«( 1H^2 s. 42il-NoHce— 
Suit against Government — Act. of G)vein*nent 
officers— "Bhagdari Act ( Bom \ct V (»1 ltr»2) s 
8— Collector’s declaration in drr the Act -Th** 
Collector of Kaira, acting under s.H ol* the Bhag- 
dari Act, 1802, declared that certain mortgag. 
es in favour of plainiiff wtie illegal and mop<^ra- 
tive. The plaintiff filed a suit to have it declared 
that the order was nidi and. void. The notice, 
required by s 424 of the C >de of 1882 was not 
given. 

Held that the notice was compulsary, for the 
declaration was a distinct act of the « ollector, 
done in the exercise of a statutory power, and 
therefore in his official capacity. 

The true test of an action for the pn ’•poses of 
S. 424 which is the R^me afi s hO <kf the new ( Vide 
of 1908 is vhether the wrong complained of as 
having been done by the puVihc officer sued 
amounts, first, to a distinct act on hi«i pa it and 
secondly whether that act purported to have been 
done by him in his offijial capacity Both these 
elements must combine to render necessary the 
giving Of notice under s 4? 4 as a condition pre- 
cedent to Miit. Chhaggaii Lai v Collector 
df Kaira. Bom L R 8i5. 


CPC (1908) S.£0-(1882.S.424)-Con^rf. 

(2) Notice of s’dt Gov '•riimcnt or 

Pi bUc Cfficer— Oin. il> 

(4?) Suit top 11 junction ©gfiinst public 
officer Notice wLct hip necessary. 

1073 0 P C-y. 80=(18H2 S 42)) -Suit against 
H public ifficer for an injunction to restrain 
the commission of an act, not done but threaten- 
id to he done, is not a suit in res) ‘ct of an act 
purporting to have bjen done by him, and so, 
this seciion does nor render notiV e necessary, so 
fvir as a suit rc) Icq r, li by injunction, (3(1 Cal 
28 Ff)l. ^pf**fd Ko, 3 of 1108 referring to 11 Q B 
D 78h Bibt ) Fandumtil v Mahomed Sharif, 

8 Sind L R 175. 

(^) Notice when nec'^^ssary— No notice 

und^r s 424 ol ihe Cjde of Civil Procedure 
is uec«ssary. 

1078A — C PO o 8U = (1H82 s. 424), 

Wtjcii piihli'* officens are sued not in their 
adninti d tfliudl capacity but as individual tres- 
pissirs, no notice nnd-r r. 424 of the Code of 
idvd Piocidure is neccsbary. Even in case where • 
such a notice would be otherwise necessary su 
iar as the suit Ronght i*dii4 by an injunction to 
restriin the commiHsioii of an ac(, no notice under 
Ibat stenou would be necessary. Canada 

Sundar^ Cha dursiii v Nalini* Ranjan Raha 
12 C V7N 1065 = 3 »Cal 2H=HndCas 514. 

(6) Suit against officer of Government. 

107i~ CP 05^. 80=5883 S.421 Bombay Civil 
Courts Act (XIV of 1863), a. 32- '^ait ex cimtrac^ 
tu — Notice of suit. 

B. 424 of the Civil Procedure Code (Act XIV 
of 1882), which requires notice to be given to a 
Public officer two months before the institution of 
a puit against him, does not apply where the suit 
is one ex on^rac^u. (7 Cal 499, and 19 Born 407, 
referred to) Rajm»l Manikchand v Hanmant 
Anyaba. 20 Bom 697. 

(7) Suit ©geinst the Secretary of State for 
IndiH in Council -Notice -Public Demands 
R.-covfry Act -Sale for default in payment 
of costs of realising Government revraue. 

1(075-0 PCS. 80 (1908) =S. 424(1882), 
Flair tiff had instituted a suit against the Sec- 
retary of SUte for India in Council to set asi e 


I 

iff 
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CPC (1908) S.80=(1882, S klkyConU. ( 

(2) Notice of suit against Government or 
Public ofSic&^—Contd,. 
a sale uf the plaintiff’s property but had failed to 
give him a notice prescribed by s, 424. Held that 
whether or not the words “in respect of an act 
purporting to be done by him in his oflS.oial capa- 
city” relate only to a Public officer and not to the 
Secretary of State, no suit whatever is maintain- 
able against the Secretary of State unless the 
notice prescribed by S. 424 has been given and 
that the present suit could not be maintained. 
Secretary of State for India in Council v 
Rajlttcki Dcbi. 25 Cal 239, 22 Cal 222, 

L R 21 1 A 171, It Cal 17. 

Notes— Bef: 30 Cal 36; 34 Oal 257; 6 C L J 
148. 

( 8 ) Suit against Public officer in respect of 
acts done by him in his official capacity— 
Notice of suit— Suit for damages against 
Public officer. 

1076—0 P 0 S. 80 C1908)=:S. 424 (1882)— 
/Trespass — ^Misjoinder of causes of action-Amend- 
ment of the plaint. 

Plaintiff sued the defendant a Public officer 
for damages for wrongful airest and trespass 
illegally and maliciously done by the defendant 
on two different occasions, and claimed one lump 
sum as damages for both the acts Permission to 
amend the plaint was not asked for in the lower 
Court. Notice to the defendant was given only 
33 days before the institution of the present snit. 
Held that plaintiff’s arrest was dearly an act 
done in the official capacity and hence 2 months 
notice was absolutely necessary and in its absence 
the suit was rightly dismissed. (7 Cal 499 distin- 
guished).— Whether the trespass was ao 
act done in the official capacity and whether no- 
tice under s. 424 was necessary. Held - that as 
the two acts were mixed up together in the plaint 
and one lump sura claimed as damages for both, 
and as no permission to amend the plaint was 
asked for in the lower court so as to convert the 
suit into one for damages with reference to tres- 
pass only, the plaint ouerbt, not to be allowed to 
^ be amended on appeal to the High Court. 
Jogendra Nath Roy v Price. 24^ Cal 584-. 

Notes.— Ref; 26 All 220; W N (1907) 170.Jlel: 

P Aj.1 


: P C (1908)S.80=(1882. 

(2) Notice of suit against Government 03P 
Public officer— 

(9) Suit against public officer— Notice- 
Suit to recover articles seized by poliise 
during a search. 

1077—0 P C S,80=s(1882 S.424). 

The plaintiff sifed to recover from the defen- 
dant three account books, which he alleged that 
the defendant, a Sub-Inspector of Police, had 
seized during a search, apparently in pursuance 
of the provisions of S. 165 of the Code of Criminal 
Procedure, of the plaintiff’s house. Held that 
the defendant, if he seized the books, which was 
denied, did so in his capacity as a Police officer, 
and that the suit was not maintainable in the 
absence of the notice prescribed by S.424 of the 
Code of Civil Procedure. [26 All 220 Dist: 24 Oal 

584 Ref.) Bakhta war Mai v Abdul Latif. 

AWN 1907, 170=»29 All 567. 

(10 j Objection as to want of notice under s. 
424 to be taken only by Secretary of 
State. 

1078— 0 PCS. 80= [1882 s. 424]— Money 
supplied for litigation in a pie-emption suit by 
third person— Cost of improvement— Cost of 
stamp paper. 

The Deputy Commissioner, as Manager, Court 
of Wards, sold to the defendant certain villages 
one of which was previously held by him under 
a usufructuary mortgage, the amount of which 
was deducted from the sale-price. The plaintiff 
claimed pre-emption. The Deputy Commission- 
er raised no objection for want of notice under S. 
424. 

Held, that the suit against the Deputy Com- 
missioner was bad for want of notice under S.424, 
and should have been dismissed as against him. 
But the suit was not liable to be dismissed as 
against the vendee, inasmuch as, under the 
circumstances, the vendor was not a necessary- 
party. 

Held, also, that the objection as to notice could 
only be taken by the Secretary of State. 

Held, further, that the suit was not liable to 
dismissal, simply because it was carried on wi% 
mone^ supplied by a third person, 
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(SJ Notice of suit against Government or 
Public oMcer—Ooncld, 

Meld^ also, that the pre-emptor was not liable 
to pay the cost of imprcvemerits or of the stamp 
for the sale-deed. The only thing, which the pie- 
emptor could be ordered to pay, was the sale- 
price. 

Held^ lastly, that the dejfendant, as purchaser 
of the equity of redemption, could not-, lu the 
absence of a special contract to the contrary, set 
up his own previous mortgage as still subsifafin^. 
(26 All 187, 6 Ail 20, 25 Oal 269, 9 0 C 2d Ml 
649, 6 All 67; A W N [190a], 2.S9,H0 P R i888, IB4 
P R 1889, Ref.- 1 0 L J 542 Fol: L R 1 Cn D, 
1896, 726 Ref:). Bihdeshuri Singh v Pane it 
Balraj Sahai. 40 0 C 49. 

S NOTICE OP SUIT AGAINST MUNI- 
CIPALITY. 

(1) Local Government added as party— 
Notice necessary. 

1079 — 0 P C S. 80 ('1908) = S. 424 (1882). 
Wheie a plaintiflE in a suit brought under Act 

No XV of 1873 against a Municipal Committee 
not having made the Local Government a party 
defendant to the suit as originally filed, subse- 
quently applied to have the Local Govt, made 
a party, it was held that such application to add 
^he Local Government as a party should state that 
the notice required by s. 424 of the Code of Civil 
procedure had been served as provided by that 
section. Ram Dial v The President of the 
Municipality of Kalpi. 16 W N 22. 

4 NOTICE OP SUIT TO THE RAILWAY 
ADMINISTRATION. 

(1) Secretary of State to be sued as defen- 
dant in suit against State Railway- Amend- 
ment. 

1080 - 0 P 0 Ss. 80, 79a)=(lS82 Ss. 424, 416.) 
In a suit for compensation against two State 

Railways the persons sued were the Traffic Super- 
intendents of those railways Held, t hat the suit 
was one against the Government and should have 
been brought against the Secretary of State as 
provided in S. 416 of the Code. Meld, further, 
that the suit would not lie as against the Secre- 
tary of State, nor could the plaint be amended by 
substituting the Secretaiy of State fur the Traffic 

II C G 128 


CPC (1908) S.80=(1882,S.424)-r<>w«d. 

( 4) Notice of suit to the Railway Admini- 
stration — Co7icld, 

Superintendents until the notice required by s. 

424 was given. Traffic Superintendents. E 
B E I and 0 &R Railways v Hafiz Abdul 
Rahman. 4 0 C 133. 

5 NOTICE OF SUIT TO STATE THE 
CAUSE OP ACTION. 

(.4) Cause of action— Notice, requisites & 

I contents of. 

1081—0 PC S. 80, 0 7 Rr 1, 2, 4, 6, 6 S. 80 
(1882 Ss. 424 and 50). 

The plaintiff is bound by law to state bis cause 
of action not only m the plaint but m the notice 
required by S. 424 of the <^ivil Piocedure Code. 
And where the plaintiff charges the publication of 
a libel by a Government Rpsolusion, which on the 
face of it purports to be an official document and 
a pi ivileged communication adciressed only to 
specified officials, he is bound to allege in his 
plaint, the publication on which he relies as 
giving him a cause of action in respect of such a 
communication. Per Chandavarkar, J-— Ihe no- 
tice under s* 424 of the Civil Procedure Code 
should state the relief which the plaintiff claims; 
it should be absolute in terms and not condition- 
al. Jehtngir V Secretary of State. 

6 Bom L R 132 

(2) Notice of ac+ion— Notice given by some 
plaintiffs— Object of notice- Contents of 
notice— Paslijasti, 

1082— C FOB. 80 =*(1882 S. 434). 

A notice issued by some of many joint plain- 
tiffs is enough to satisfy the provisions of section 
121 0 P C the object of which is only to give the 
defendant an opportunity of setting Ike plaintiff’s 
claim. ' 

The phrase “Cause of action” in section 421 C 
P C is not used in its nairow sense tne object of ' 
the section being only to give notice of the sub- ‘ 
stantial ground of complaint. 

Where in assertion of a right the Government 
collected Falsijasti from the plaintiffs and the 
plaintiffs after giving notice of action brought 

this suit to recover the illegal collection made as' 

well after, as before the date of the notice. 




2035 DESAI’S CENT, 


CITIL DIGEST 1811-1912. 2036 


CPC (1908) S.80=(1882, SA2i>‘Gont^ 


|C P C (1908) S.80=(1882,S.424)-<7ow«<?. 
(6) Notice of suit to state the cause of 


(6) Notice of suit to state the cause of 

diQtion—’ Contd. 

that the object of the section having 
been achieved by the notice already issued, no 
fresh notice was necessary in respect of the claim 
for the refund of the subsequent collections. 

Secretary of State for India v Venkata- 
chala Perumal Pillai. 11 M L J 117 « 

24s Mad 279. 

Notes.— Fol: 8 C W N 913;Ref : 27 Bom 189, 
14 M L J 360. Dist: 26 All 187. 

(3) Suit against public officer. 

1083—0 P 0 5. 80 (1908) =S. 424 of 1882— 
Notice of action, Form of. 

In a suit against the Deputy Magistrate of A 
and the Deputy il/agistrate of B for damages for 
having in bad faith and maliciously caused the 
plaintifi to be confined in hujat, the plaintiff 
served a notice under s. 424 of the Oivil Procedure 
Code on the defendants, to the efiect that the 
Deputy Magistrate, acting in concert with the 
intention of oppressing that Jplain tiff, had wilfully, 
improperly and illegally kept him in hujat and 

hereby caused him injury. Held that the notice 
sufficiently stated the cause of action within the 
terms of a. 424 of the Civil Procedure Code, it not 
being necessary that a notice under that section 
should be read with the strictness with which a 
plaint should be read in regard to the statement 
of the cause of action, Parbutty Churun 

Mozoomdar v Nobin Chunder. 

13 C L R 195. 

(4) Notice of action-C P C (1882), S. 424. 

1084— C P C— (1908; S. 80 = (1882) b. 424 

Joint suit by alleged partners in respect of 

leases made in the names of certain individual 
members of the alleged partnership— Joint undi- 
vided Hindu family— Omission in plaint to spe- 
cify grounds entitling plaintiffs to sue jointly in 
respect of such leases— Evidence Act(I of 1872), 
Section 92. 

Plaintiffs in their notice of action describe 
themselves as Toll Bar contractors, Dharmpur, and 
residents of Simla, and stated that thoy intended, 
to sue the Secretary of State for India in Council 
for damages for breach of the terms of three 
several leases granted to them, and the plaint 
was in conformity with the said notice. The 


leases filed purported to be executed as follows:— 

(1) that for the first year by plaintiff Hi alone; 

(2) thatfor the second year by plaintiffs 1 and 11 
alone; and(3)that for the third year also by plain- 
tiffs 1 and 11 alone. The plaint contained no state- 
ment of the circumstances which entitled the three 
plaintiffs to sue jointly for damages in respect of 
each of the three leases, none of which purported 
to be granted to all of them hut in answer to 
defendant’s first plea that he bad contracted, if at 
all, with plaintiff 111 alone in respect of the first 
lease and with plaintiffs 1 and 11 alone in respect 
of the two other leases, plaintiffs replied that the 
contract was with all three and all were entitled 
to sue because “ they were then, and still are, 
members of a trading partnership and also of an 
undivided Hindu family.” Defendant having there- 
upon rejoined that the notice of action was 

insufficient, the lower Court framed, two 

preliminary issues,— (i) whether the notice of 
action was sufficient, and (ii) whether the mere 
fact that plaintiffs are partners or members of a 
joint Hindu family suffices in law to include 
them all in the contract, if any, so as to enable 
them to sue jointly-and, deciding both issues in 
favour of defendant, dismissed plaintiffs’ suit.The 
plaintiffs appealed to the Chief Court, 

Heldj that there was no substantial variance 
in respecjt of the statement of the cause of action 

between the notice of action given and the suit 

brought in pursuance of the notice given,that the 
notice of action given was sufficient, and that the 
suit was not liable to dismissal in consequence o! 
such variance as there was. 

Held, further, that the fact that the lease for 
the first year was in the name of plaintiff HI 
alone, and the two other leases in the names of 

plaintiffs 1 and 11 alone was not of itself conclu- 
sive proof that plaintiffs were not jointly in- 
terested therein, and that S. 92 of the Evidence 
Act, 1872, would not debar plaintiffs 1 and lllrom 
proving that they were interested in the first lease 
or plaintiff 111 from proving that he was interest- 
ed in the two other leases. 

Held, that, if after trial it should prove that 
there has been a misjoinder of plaintiffs, it would 
not by reason of Sections 6 of the Civil Procedure 
Code, be necessarily fatal to the suit. Tanl 
Maheaha y Secretary of State for India. 

67 PR., 1894. 
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(7) Miscellaneous cases— 


6 LIABILITY OF PUBLIC OFFICERS IN 
. ACTIONS FOR DAMAGES. 

(L) GoYernment officer— Assault and use of 
insulting language— Notice if necessary— 
Damages— Public servant. 

1085-CP C 8. 80=[1882 S.'424]. 

Where a public officer employs insulting lan- 
guage to and assaults his subordinate, he is not 
entitled to such notice of any action of his as is 
required by 8.424. 

If a public officer exceeds his rights and uses 
defamatory language which is actionable, or as- 
saults or beats a subordinate, he is responsible in 
damages as any ordinary person would be liable. 
Mumtaz Husain v A E Lewis. 7 A L J 301=== 

g Ind Cas 467. 

(2) Notice not necessary— Police Act S. 42 
—Suit against Police officer for damages for 
wrongful conAnement. 

1086—0 PC-8. 80=«(1882 8. 424J— Action of 
Police officer malicious. 

One P.L. brought a suit against a Sub-Inspec- 
tor of Police claiming damages for wrongful con- 
finement among other matters. It was found that 
the Sub Inspector did not purport to act in good 
faith in pursuance of the law, but that he took 
advantage of his position as a police officer to 
commit illegal and tortious act maliciously and 
without cause. -JSr^W, under these circumstances 
the defendant was not entitled to notice of suit 
either under 8. 424 C. P. 0 or under S. 42 of the 
Police Act, 1861, and the plaintiff’s suit was not 
liable to dismissal for lack of such notice. (7 Cal. 
499, 24 Cal 484 Ref.) Mohammad Saddiq 
Ahmed v Ponua Lai. 1903 AWN 241= 

26 All 220. 

Notes.— Ref: 32 Cal 1130=1 C L J U2. 9 0 
0 276. Dist; 29 All 567 = A W N 1907,170. 

7 MISCELLANEOUS CASES. 

(1) Notice, contents of-Notices required. 

1087— C P 0— S. 80=(1882 s. 424). 

Notic6a required to be given under s 424, C P 
0 should not be construed as if they were plead- 
ings and need not set out all details and facts of 
the case which the plaintiff intends to prove. The 
notice should be considered sufficient if it sub- 
stantially fulfils its object in informing the par- 


ties concerned generally of the nature of the suit 
intended to be filed.A notice not charging express 
malice but not inconsistent with which a sugges- 
tion is good when the cause of action is based on 
malice. (24 Mad 279; I A B 45#3;3C P 0 423;l3 0 
L R 196, 196; 5 B & Aid 8^7 followed.) 

Jehangir M Cursetji v Secretary of State. 

S Bom L R 30=27 Bom 189. 

(2) Notice— Nature of plaint— Amendment 
of,— Mttlti-fariousnes#. 

1088— OPO S.80 (1908)=(1882) a. 4B4— 

Notice nef*d not be in technical form, but 

must be “sufficiently clear aud explicit to show 
the ground of complaint, the cause of action.” 

A notice, which informed the Collector of the 
nature of the plaintiff’s complaint and of 
his intention to institute a suit to 
reverse the order and obtain such relief as he 
might be advised, was held to satisfy the above 
condition. Lallubhai v The Collector of 
Kaira 1889, P J. 50. 

(3) Notice damages, suit ifor— Amendment. 

1089— C P C S 80= [1882 S. 424] 

No notice under S. 424 C P 0. is necesssary as 
regards acts not done in the official capacity but 
notice is necessary as regards acts done in official 
capacity even if they are done in pursuance of an 
illegal conspiracy. 

Where plaintiff jumbled up both these kinds 
of 'acts as giving rise to a cause of action for a suit 
for damages and claimed one lump sum as damages 
for all the acts. Held that amendment cannot 
be allowed (7 Cal 499; 26 All 220 and 24 Cal 
684 Ref.) Brij Mohan v Ali Husain. 

9 0 C 275. 

Notes: — Ref: Dist: 10 0 0 49. 

(4) Notice under s. 424— C PCS. 52 of 
Land Acquisition Act— Notice after amend- 
ment of plaint. 

1090— C P 0 Ss. 80, 116= [1882 8. 424, 622] 
-Land Acquisition Act (1 of 1594) S. 6, 18, 39, 40, 
62-Its Scope-Meaning of-“ Public purpos ”, * en- 
quiry, ‘award’ ‘Court’ -Effect of declaration under 

6— Nature of Consent in s. 39— Competency 
of the High Court to question the validity of 
proceedings under s. 40-Jurisdiction and func- 
tions of s. Land Acquisition Collector, 



2039 DBSU’s OBST OITtL Diassc iill-lHS 


2)4) 


CPC (1903) S.80=(t882. S.424) ^Gontd, 

(7) Miscellaaeous cases— 

Tb^^xe is nothing in the law to show that in 
case of any amendment of the plaint necessitated 
by the alleged discovery of facts previously 
unknown to the plaintifi the Secretary of State 
should have a farther notice of 2 months under 
s. 424 0 P 0 when the relief asked for is not 
altered by such amendment and it only embo- 
dies certain farther material in support of* the 
plaintiffs contentions. 

Where in an action already instituted against 
the Secretary of State a public servant is also 
afterwards joined as defendant who however is 
not sued for any act done by him independently 
of Government, and no separate relief is asked 
for against him, no notice of action under S. 424 
0 P 0., is required in his case. 

Ezra V The Secretary of State, 

7 C W N 249«30 Cal 36, 

NotC8:-~Ref: 34 Oal 257*5 0 JU J 148; 13 0 W 
N 136. Appl: 32 Oal 606 P C=9 OWN 
454*7 Bom O R 422* I 0 L J 227. Appr: 
n OWN 430. 

(5) Objection to aufflcicncy of notice after 
issues had been framed on the merits by 
consent of parties— Admissibility of such 
objection. 

1091-C PCS. 80*1882, S. 424. 

Th^ notice in qiiestion was given on the 7th 
November 18S7 and the suit threatened therein 
instituted on the 10th March 1888. On the 1 8th 
June 18S8 a decree was given in plaintiffs 
favour for a portion of his claim on the strength 
of an admission made by a person who appeared 
for the defendant. Ou the 1st October 1888 an 
application for review of judgment was made on 
the ground that the admission above referred to 
was mide by an unauthorized person and also on 
the merits U was granted and pleas recorded 
on the merits and issues framed by agreement of 
counsel on the 6th January 1889. The 22nd 
April 1881 was 6xed for evidence. On this date 
exception was tak**n for the first time to the 
sufficiency of the notice contemplated by Sec- 
tion 424 of the Code. 

Udi, that the objection had been taken too 
late and ought not to have been allowed after 
the defendant had pleaded on the merits* 
Secretary of State for India v Mahtab 
Singh j^55PR1890. 


CPC (1908) S.80=(1882, S.252) --Gontd^ 

(7) Miscellaneous chses^Contd. 

(6) Notice of suit, sufficiency of, who cm 
object - Notice object of 

1092—0 PCS. 80 « [1883 S. 424] 

An objection as to the sufficiency of a notice 
under S. +24 cannot taken by any defendant 
other than the Secretary of State for whose 
benefit the notice is intended. The object of a 
notice under 8. 424 is to give the Government 
and to the servants of Government time and 
opportunity of miking amends before the matter 
IS brought into Court. When therefore, relief is 
claimed on the ground of fraud, but no fraud is 
charged against the Secretary of State and no 
relief is claimed as against him on that ground, 
the suit is not bad because the notice has not 
been served on him within the time prescribed by 
S. 424 of the Procedure Code. 

Ragbubans Sahai v Fulkumari. 

1C LJ S42«32 Cal 1180. 

Notes.— Ref; 2 C L J 404; fi04; 33 Cal 461* 
10 0 W N 347*3 0 L J 235; 6 C L J 240 
F B; 696 F B; 34 Oal 811 F B; 11 0 W N 
746 ;34 Cal 7»7. 

(7) Notice-Object— Waiver. 

1093—0. P. 0. S. 80»(1882 S. 424). 

A notice under S. 421 of the Code is given for 
the benefit of the defendant and the intention of 
the Legislature is that the Secretary of State 
hhoul I have an opportunity of investigating the 
alleged cause of complaint and of making amends, 
if he thinks fit, before he is impleaded in the suit 
and there is nothing to prevent the defendant 
from waiving the notice or from being estopped 
by his conduct from pleading the want of notice 
at the trial. (14. M & W 199, 11 C B 568 and Ex. 
Gb. -j 01 ref to, 25 All 187, 45 Oh D 139 and 23 
Oal 87 dist ) If the provisions of law are waived 
in the course of a trial, they cannot afterwards 
be set up by way of objection to any step taken 
or about to be taken upon the footing of the 
waiver; when a litigant has, without mistake, 
induced by the opposite party, taken a 
particular position in the course of a litigation, 
he must act consistently with it, especially if 
to allow him to do otherwise would be to 
prejudice his opponent. Manindra 

Chandra Nandi v The Secretary of State 
for India in Council. 5 C L J 148* 

34 Cal 267. 
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(7) Miscellaneous cases— 

(8) Secretary of State added a« party— 
Want of notice— Dismissal of suit— Appeal 

of Court to treat it as one in revision. 

1094-0 P OS. 80«188B, Ss 424, 588 els. 2,6. 

The Subordinate Judge at the instance of the 
defendant Mnnicipality directed that the Secre- 
tary of State should be added as a party. That 
being done he returned the plaint to be presented 
to the proper Court. Accordingly the plaint was 
then presented to the District Judge. Held that 
the District Judge was right in dismissing the 
plaint as there was no noti^'e required by section 
424 of the Code oE Civil Procedure; held also th-^t 
the plaintiff if dissatisfied with the order of the 
Subordinate Judge-ought to have appealed under 
section 688 els 2 and 6 and that in this appeal 
the Court refused under the circumstances o£ the 
case to treat the matter as one in revision, and 
determine whether the Sub-Judge was right in 
adding a party. Maharana ShH Fatesingji v 
The Amod Municipality. 1896 P J 129. 

(9) Whether a fresh defendant can be 
substituted for a sole defendant against 
whom no cause of action is found to exist 
—Notice under S. 424 (1882) is necessary 

in case. 

1095— C. P. 0. S. 80, 0. 1, rr. 8 (2) 10 (2 

Whether notice under s, 424 is necessary in 

case of adding a public officer as co-defendsnt in 
a case against Secretary of State — Act XVill of 
1850, 59 PWR 1908. 

(10) Notice by person under whom the 
plaintiffs claim, insufficiency of— Plaint, 

rejection of. 

1096- a P. 0. S. 80==:(1882 S. 424). 

A notice given under the provisions of S. 434 
by a party who dies before filing the suit, will 
not enure for the benefit of his representatives so 
as to entitle them to institute a suit without giving 
fresh notice. S. 434 is imperative and a plaint 
filed without giving the required notice is to be 
rejected under S. 64(c) 0. P. 0; and cannot be 
cured by a subsequent notice. 

Bachehu Singh V The Secretary of 
State for India. 1908 A W N 13 =25 All 187. 

Notes.— Fob SOWN 913. Dist: 5 C L J 148. 

Ref: 6 0 L J 270; 34 Oal 267; 306; 28 

All 300. 


1C P C(i908)S.80=cl882,S.424)-Mi. 

(7) Miscellaneous cases —Conoid, 

(11) Construction of the words “delivered 

to or left at’*— Notice of suit. 

1097— C. P. C. S. 80 (1908) =S. 424(1882). 

Held, that there is nothing in the language 

of Section 424, Civil Procedure Code, 1882, to 
prohibit the use of the post in delivering or 
leaving the notice of suit required by that section. 

Held, also, that the defendent had failed to 
show that the words “delivered or left” used in 
the section have acquired a technical meaning or 
are used in any but their ordinary end popular 
sense; and that he had similarly failed to show 
any ground for holding that the Legislature in- 
tended to exclude the use of the post. 

further, that, assuming the plaintiff’! 
case to be founded upon contract, and not Upon 
tort, the Collector of the Simla District was the 
Collector within the meaning of Section 484 for the 
purpose of the present case. Tani y Secretary 
of State in Council. 71 P R 1801. 

(12) Dismissal of pwor suit tot want of 

notice under. 

1098 — C. P. 0. S. SO-Presh suit after notice. 
—Period covered by prior suit whether can be 
excluded in computing limitation for second suit. 

5 S L R 181. 

CPC (1908) S. 81 

Notes. — The first pait and clause (b) of 
this section correspond with section 
428 of Act XIV of 1882, Clause (a) of this 
section is somewhat similar to s. 425 of the old 
Act. The language of s 426 was to the following 
effect; — '■^No warrant of arrest shall he iss'fied in 
such suit without the consent in writing of the 
District Judge,'''’ and on comparison of the above 
provisions of s ^?35 with clause (a) it would appear 
that material changes have been introduced by 
cl. (a). As the clause (a) now stands, it would not 
be necessary to obtain the sanction of the Dis- 
trict Judge befoi'e issuing the warrant of artestr 
But the defendant shall not be liable to arrest, 
nor his property shall be liable to attachment others 
wise than in execution of a decree, that is he will 
not bi liable to arreit nor his property shall be 
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liftble to attachmeiit hsforB judgment* This section 
must be read with section 82, in which the 
procedure has been laid down for execution of a 
decree against the Secretary of State or against 
a public officer. 

CPC (1908)-s. 84=1882, S. 431 

See (1) Foreign Court, Judgment of. 

(S) Foreign State. 

CPC (1908) S. 85“1882, S. 432 

See Plaint-Verification ic signature 

MPR 1902. 

C f C-S 85. 

See 0 P C 0 3 r 2. Case No (1681) 

165 PR 1889. 

1099.— Suit by independent Prince in British 
India — Recognised agent to institute the suit 
-Signature & verification of the plaint. 

An independent Prince is not prevented from 
instituting a suit in a Court in British India in 
his own name and through a recognised agent 
other than one appointed under S 132 of C P 
Code. Beer Chunder Manikya v Ishan 
ChtuaderBurdhun 10 Cal 136. 

Maharaja of Bhartpur^v. Eacheru 
19 All 510 

llOO-lllO.-O P C S 85 (1882 s. 132)-Recog- 
nized Agents — Applicability of section to suit, in 
Revenue Courts: — 

Heidi that s. 432, CPC, applies to suits filed 
in a Court of Revenue under the provisions of 
Act No XII of 1881. Maharajah of Rewah y 
Swami Saran 1903 A N 189= 

25 All 635. 

lilt— C P 0 Ss 86; 86=sl882 S. 432— Baling 
Chief- Thakore of Umeta. 

The Thakore of timet* being the head of 
an ancient family which has long exercised 
" hereditary jurisdiction and still continues to do 
io in some of his villages, held to be a ruling 
Chief The mere fact that his principal residen- 
ce at Umeta is within British territory does not 
alect his jposition as section 432 refers to all 
Ruling Ohieis whether residing within or with- 
out British territory. Hathisangji v Chha- 
gtiilal. 1893 P J 295. 


: P C (1908)S.85=ri882,S 432) -Contld 

1118.— C P C S 85=8 432.— Suit by a chief 
in his own name. 

In this case the Chief of Indore sued in his 
own name one Sipahi Singh. It was contended 
for the defendant-appellant that the Chief could 
not sue in his own name under s. 432 of the Code 
of Civil Procedure. Held that the section was 
an enabling provision and not prohibitory. 

Sipahi Singh y The Chief of Indore 
6 W N 188a 

C P C Ss 85, 86=1882 Ss 432,433 

Sec Jurisdiction of Civil Court — Foreign 
and Native Rulers. 

C. P. C. S. 86=1882, S. 433. 

Notes: — This section corresponds with sec- 
tion 433 of Act XiV of 1882; the only changes in- 
troduced in this section are, that the words Ht 
appears to the Qo'cermnentthaf'' have been added 
after the word in the latter part of clause 

(2), and the words '‘o Secretary'' have been sub- 
stituted for the words ^'‘one of the ^ecretdries in 
clause (1).” 

CiP C-S. 86=1882 s 433. 

Sec (1) Jurisdiction of Civil Court— Foreign 
and Native Rulers. 10 P L R 130. 

(2) Res-judicata-Competent Court-Gene- 
ral Oases. 

(8) CPC S. 85. Case No (1111.; 

1893 P J 295. 

1113— Civ Pro Codes. S6=S. 433 (1882) 

—Ruling Chief— Suit against, along with other 
defendants — Scope and applicability of— Want 
of consent under— Effect- One cause of action 
—Suit upon— Against several defendants— Bad 
as against one defendant— Maintainability as 
against other co-defendants — S. 373,— C P 0 
(1882)— Applicability to appeals — Held^ (1) that 
the Raja of Poonch was Ruling Chief. 

(2 ) That the provisions of S. 433 0 P 0 apply 
both to suits in which the Ruling Chief is sued 
in his public capacity and to those in which ho 
sued in his private capacity, that consent under 
S. 433 CPC must be obtained prior to the in- 
stitution of the suit, and that the suit, having 
been admittedly instituted without such consent 
fails. 
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(3) That the proyisions of S 373 0 P C permit- 
ting the withdrawal of suits with liberty to 
bring fresh suits, are as applicable to appeals as to 
proceedings in original Court, and that the pre- 
sent case was a fit one for the exercise of such 
powers. 

There is no warrant in S. 433 C P C for the 
contention that the Court had neither the juris- 
diction nor the power to entertain a suit in which 
one of the defendants is a Ruling Chief. 

The Ruling Chief may not be subject to the 
jurisdiction of the Court, but it is going much 
too far to argue from this that the Court cannot 
take cognizance of the claim in so far as it afiects 
persons who cannot plead that they are Ruling 
Chiefs. 

(4) that the suit in which there is 
only one cause of action does not fail as against 
the other defendants, merely because it fails 
against the Raja of Poonch for want of consent 
under S. 433 CPC. 

Assuming there is but one cause of action it 
cannot be said that the suit, if found to be 
bad as against one defendant, must ipso facto be 
held bad as against all other defendants, quite 
irrespectively of the grounds upon which the suit 
is held bad as against one defendant. There may be 
only one cause of action, but the defences 
railed by the various defendants may be | 
entirely different, and it does not follow, be- 
cause one defendant succeeds in escaping liabi- 
lity by reason of a defence peculiar to himself, 
that the claim as a whole falls to the ground. ( L 
R (1894) 1 Q B 149 and L R 1900 Ch 811 Ref. 3 
0 L R 417 Ref: 3 C L J 163 Appr. 31 Bom 351 
Woh 6 M H C R 298 ; 8 All 82 ; 20 W R 163 ; 17 
All 97 Ref and Fol. 19 P R 1892 ; 26 P R 1900 
Ref. ) Dayal Singh v Uttam Kaur. 

21 P R 1909=32 PLR1909= 
27 P W R 1909«1 In(l.Ca« 604. 

1114—0 PC Section So (1908 )=b. 483 of 
(1882)-Juriadiction— Suit against ruling chief- 
institution of suit without obtaining the consent 
of Governor- Oeneral in Council — Waiver by de- 
fendant of objection to consent— Effect of sucb 
waiver. 

MsU, that the exemption from being sued in 
the Civil Courts in British India without the 


sanction of the Goveinor-General in Council con- 
ferred on independent ruling chiefs by * Section 
433, Civil Procedure Code, is a purely personal 
privilege capable of waiver and does create a 
defect of jurisdiction in the Courts, and that a 
defendant who is such a chief but who does not 
tak#^ the objection at the proper lime waives his 
privilege thereby and cannot raise it for the first 
time in further appeal in the Cnief Court. (2 
Bom H C R A O 396), 1 Q B (1894) 149, ( 9 Calc 
635, 21 Bom 361, (L R 13 1 A 134), cited. 

The Maharaja ofParidkot v Ball Hobson. 

40 PR 1903=69 P LR 1903. 

1115— 0 PCS. 86=(1882S.433)-Suit against 
a ruling prince for arrears of pay — Sanction by 
Government of India — Maintainability. 

Held that a suit for alleged arrears of salary 
against a ruling Prince, was not one of the suits 
for which the Government of India could grant 
sanction under s. 432 of the Code of Civil Pro- 
cedure, and such a suit, though instituted with 
the sanction of the Government of India could 
not be maintained, and must be dismissed. 
Maharajah of Jaipur y Lalji Sahai. 

4 A L J 358=(1907) AWN 96= 
29 All 879. 

1116— C. P.O. S 86 -Suit against Sovereign 
as Ruler of State — Act XVll of 1877, Sections 4 
9, 30— Act XIV of 1876, Section 3— Jurisdiction 
of Court of Judicial Assistant— Subordination to 
District Court — Jurisdiction of Court to consider 
validity of certificate granted by Government 
under Section 433 of tbe Code— Sovereign Princt 
“trading" within jurisdiction of Court — Ground 
for second appeal. 

Held^ that the Court of a Judicial Assistant 
constituted under the i powers conferred by Sec- 
tion 3 of Act XIV of 1875, and Section 9 of Aot 
XVlX of 1877, is not subordinate to the Court of 
the Deputy Commissioner, within the mining 
of Section 433, Civil Procedure Code. 

also, that where a certificate of t)ia 
sanction of Government to a suit being V>rought 
against a Sovereign Prince has been granted'^ 
under Section 433 of the Code, the Cou^t is not 
only at liberty, but bound to consider, when tbe 
question is raised, whether tbe conditions laid 
down by tbe section have been fulfilled, npder 
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wliich alone the Legislai-tire has empowered 
Government to grant such certificate, 

The question whether it can be Held on cer- 
tain facts which are undispui'ed, that a Prince 
trades within the local litnita of the iurisdiction 
of a Court within the meaning of Section 4S3 of 
the Code, is a question of construction, not of 
fact, and can be considered by a Court sitting in 
second appeal. 

Held^ on the facts found in the present case 
that the Maharaja of Kashmir could not be said 
to trade within the jurisdiction of the Lahore 

Court. Maharaja of Kashmir v Mohan Lai. 

PR5tofl8?^6, 

1117—0 P 0 S. 86 (1908)= S, 433 { 1852 )— 
Suit against ruling Chief — Sanction under Sec. 
43J of the Civil Procedure Code-Suit to recovei 
Chouth— Onus of proof.— 

A sanction of Government granted under Sec 
433 of the Civil Procedure Code, which autho- 
rized the plaintiff to sue the defendant m respect 
of the Ohouth of a village, entitles hhn to main- 
tain a suit, so far as the jurisdiction of the Court 
is concerned, if he can show that be is legally 
entitled to some some annual pay- 

ment oUf of the village, even if does not suc- 
ceed in affirmatively establishing that his right 
to receive such payment originated in the man- 
ner and under the circumstances stated by him 
in applioa^oJi to Government. 

Itl a'snit by pltiintiff to recover arrears of 
ahd for if declaration of hia right to 
receive the ^me eveJ^ year, defendant pleaded 
jfetfc was' of the nature of or WoV 
or blacfcffiftil levied by plaintiff’s ancestors from 
defeft^|<i’e#^C€St0rs, and that the pavment b**- 
ing from itanature unlawful ought not now to 
be eplofcpd by Courts of justice. Defendant, 
however, adirntte^that the Rah had been paid 

for WAuy years pAor to jl824^i.e, prior to the 
establishment of Britifh:|ple in the place, that 
’ it was pa^ wthout any objection whatever up 
to 1857,itii<3tthatlrom l§i7f ifc was paid up to 
liil, thoi^h not without some objection. 


enforceable lay on the defendant. (2) That the 
defendant who failed to show by any evidence 
whatever how the payment really originated or 
anything more than that the payment was from 
the bcgmuing called ‘JPuZ or WoV^ had not nega- 
tived a perfectly legal origin of the Mak. ( 3 ) 
That if the Bah was really “ Bal or Wol ” it 
might yet have been paid in consideration of ser- 
vices rendered and protection afforded by the 
plaintiff’s ancestors which woul4, it per- 

fectly legal and enforceable in OoOrfs 
and that if on the other hand the 
of an unlawful and illegal character, 4. e., it was 
first extorted by threats of violence and plunder 
the legality of the Bah could not now after its 
recognition for so many years be called into ques- 
tion, so that even assuming that the true nature 
of the Bah was or WoV\ it was not neces- 
sarily illegal or unenforceable on that ground. 

The meaning of words and “ Pal or 

iToZ” discussed. The Thskofe Saheh of 

Limhdi V. The Dartoajp of Jasdan, 
P J 1897,’ p. 121. 

CPC-S. 87=1882 a. 484. 

See Foreign Court, Judgment of. 

C P C S. 88. 

— This section corresponds with sec- 
tion 470 of Act XIV ot 1882. Some important 
changes have been made in the language of this 
section. The words deU, sum of money or 

othir j)ro])eriijy moteahle or immoteaUe ”, have 
been substituted for the words ^^same payment or 
pro;perty'\ and the woids ^‘other than for charges 
or costs ” have been substituted for the word 
^'stahe-holder'\ 

The other provisions of the Interpleader-suits, 
contained in sections 471, 47^, 473, 474, 476 and 
476 of Act XIV of 1882, have been placed in the 
First Schedule, bee Order XXXV, Rules 1 to 6. 

-a 88 0. 35 f . P C ( 1882 ) S«. 470- 

474, 

Sec Cases undelr Interpleader suit. 


MeU (1) That uiider^the circumstances the 
•nui o! ppving that t}xeBai originated^ Vio- 
lence And wron^ and wa«, t6^fc^il^:b||#fin- 

, , End of % 


1118—0 pcs. 88— Suit -by tenant to deter- 
mine»|Ao is landlcift|;T--Ma|ntalna^^ 

, # ^ ^ 4 ^ ^ 18 Lnd Caa 40, 
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